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DXTKEMINXD  BT  THI 


CHANCERY  D IVI S I O'l? ..•:.- 


OF  THS 


HIGH  COURT  OF  JUSTICE, 


AND  BT  THX 


CHIEF   JUDGE   IN   BANKRUPTCY, 


AND  BT  THX 


COURT  OF  APPEAL. 

ON  APPEAL  FROM  THE  CHANCERY  DIVISION  AND  THE  CHIEF  JUDGE 


AND  IN 

LUN A  O Y 


/• 
-•••- 


[7  Chancery  DiviBion,  778.] 
V.C.B.,  Jan.  26,  187a 

♦London  and  Provincial  Bank  v.  Bogle.    [773 

[1876    L.     219.] 

Judgmmd  Debi — Married  Woman — Debt  imeurred  before  Marriage — Separate  JSstaie-^ 
JUttremU  on  AnttapaiUm^Married  Women^e  Property  A  ci,  1870  (88  i  84  VieL  e.  98), 
9.  12 — Married  Women*9  Property  Amendment  Act,  1874  (87  d  88  VicL  e.  50),  8,  8 — 
Co9ia  of  Hythand*B  eueeeteful  Defence  added  to  D^t. 

In  an  action  against  a  married  woman  and  her  husband  for  a  debt  contracted  by 
the  wife  previously  to  her  marriage,  judgment  was  entered  against  the  wife  for  prin- 
cipal, interest,  and  costs,  but  in  foyor  of  the  husband  with  costs  under  the  provisions 
of^he  Married  Women's  Property  Act,  1870,  and  the  Amendment  Act,  1874.  The 
wife's  property  having  been  settled  on  her  marriage  for  her  separate  use  without 
power  of  anticipation,  the  plaintiffs  commenced  an  action  in  the  Chancery  Division, 
for  the  purpose  of  enforcing  the  judgment  obtained  by  them  against  the  wife,  and 
iurther,  to  be  allowed  to  add  to  this  the  costs  they  had  had  to  pay  the  husband  : 

Held,  that,  notwithstanding  the  restraint  against  anticipation,  the  plaintiffs  were 
entitled  to  recover  against  the  separate  estate  of  the  wife  the  amount  of  their  judgment 
debt  and  costs,  as  well  as  the  costs  paid  to  the  husband,  which  might  be  added  to 
their  original  debt. 

25  Eng.  Rep.  1 


2  CHANCERY  DWJSrQN  [Vol.  VIT. 

: A    «■•■ 

1878                              London  and  Proyiftrt^  Bank  v.  Bogle.                           V.C.B. 
: ,'  t^  •,.  f 

Action  for  pay  mentpffe,  judgment  debt,  and  certain  costs, 
out  of  the  separate  esfiat^*©!  the  defendant  Clara  Bogle. 

In  March,  1875,  J^fQ/  Bogle,  who  was  then  unmarried,  ex- 
ecuted four  jmnt  and  several  promissor}^  notes  in  favor  of 
the  plain tLflfe-Jlpc'^our  sums,  amounting  in  all  to  £678  12^. 
lid.,  andXps^able  at  three,  six,  nine,  and  twelve  months 
after  dat^,  •  In  April  following  Mr.  and  Mrs.  Bogle  were 
matpelf  ,  *and  by  an  ante-nuptial  settlement  all  her  property, 
tvAidr  consisted  of  more  than  £10,000,  invested  in  valuable 
secnrities  in  the  United  States,  was  assigned  to  trustees  upon 
trust  to  pay  the  income  to  her  during  her  life  for  her  sepa- 
rate use  without  power  of  anticipation,  with  ultimate  trusts 
after  her  death  in  favor  of  the  husband  for  life  and  the  issue 
of  the  marriage.  Some  furniture,  plate,  china,  and  other 
articles  were  vested  in  the  trustees  for  Mrs.  Bogle' s  separate 
use,  and  the  settlement  also  contained  a  power,  at  the  joint 
request  of  Mrs.  Bogle  and  her  husband,  to  raise  and  pay  her, 
on  her  sole  receipt,  the  sum  of  £1,000. 

In  March,  1876,  the  amounts  due  on  the  notes  being  still 
774]  *unpaid,  the  plaintiffs  commenced  four  several  actions 
in  the  Queen's  Bench  Division  against  Mr.  and  Mrs.  Bogle 
to  enforce  the  payment  of  the  principal  and  interest  thereby 
secured.  To  these  actions  (which  were  afterwards  consoli- 
dated) the  husband  pleaded  the  Married  Women's  Property 
Act,  1870,  8. 12,  and  theMarried  Women's  Property  Amend- 
ment Act,  1874,  s.  3,  alleging  that  he  had  not  and  never  had 
at  the  time  or  since  his  marriage  any  assets  in  respect  of 
which  he,  under  the  provisions  of  these  acts,  was  liable  for 
his  wife's  debts  contracted  before  marriage.  At  the  trial  of 
the  action  at  the  Swansea  Assizes,  judgment  was  entered  for 
the  husband  with  costs,  but  against  the  wife,  for  £705  6^.  7d., 
the  amount  due  for  principal  and  interest,  and  £158  6^.  9d. 
for  costs.  The  whole  of  Mrs.  Bogle's  property  being  in- 
cluded in  the  settlement,  the  present  proceedings  were  insti- 
tuted by  the  plaintiffs  against  Mr.  and  Mrs.  Bogle  and  the 
trustees  of  the  settlement  to  obtain  payment  of  the  said 
sums  of  £707  5^.  7d.  and  £158  6^.  9d.  (amounting  to  £863 
12s.  Ad,)^  and  for  the  further  sum  of  £65  9s,  Id.  for  the  costs 
they  had  paid  Mr.  Bogle  in  the  action  in  the  Queen's  Bench 
Division.  * 

It  was  alleged  that  the  power  of  raising  £1,000  had  been  ex- 
ercised, and  the  money  paid  to  Mrs.  Bogle.  The  questions 
now  raised  were  whether  sect.  12  of  the  Married  Women's 

Property  Act,   1870 ('),  extended  to  property  settled  to  the 

i 

Q)  Sect.  12.  "A  husband  shall  not  by    place  after  this  act  has  come  into  opera- 
j  reason  of  any  marriage  which  shall  take    tiun  bu  liable  for  the  debts  of  his  wife 
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separate  use  of  a  married  woman  without  power  of  anticipa- 
tion. And  also  whether  the  husband's  costs  paid  in  pur- 
suance of  the  Amendment  Act,  1874,  s.  3(*),  could  be  added 
to  the  original  debt  and  recovered  out  of  the  wife's  separate 
estate. 

The  statement  of  defence  alleged  that  Mrs.  Bogle  had  no 
knowledge  of  these  promissory  notes  before  the  marriage, 
and  that  the  restraint  on  anticipation  was  inserted  in  tne 
settlement  in  pursuance  of  an  express  stipulation  on  the 
treaty  for  the  marriage. 

*Str  H.  Jackson^  Q.C.,  and  C  Clement  Berkeley ^  [775 
for  the  plaintiffs :  A  married  woman  who  has  incurred  lia- 
bilities before  her  marriage,  cannot  take  her  property  out  of 
the  power  of  her  creditors  by  settling  it  upon  herself  for  her 
separate  use  without  power  of  anticipation :  neither  on  prin- 
ciple, Higinhotham  v.  Holme  (') ;  nor  on  authority,  Sanger 
V-  Sanger  Q ;  Seton  on  Decrees  (*). 

We  are  clearly  entitled  to  recover  the  judgment  debt  and 
costs  out  of  Mrs.  Bogle's  separate  estate,  and  further,  to  re- 
cover the  amount  we  have  had  to  pay  the  husband  for  his 
costs,  which  were  costs  incurred  in  enforcing  our  security. 
Under  the  Amendment  Act,  1874,  we  were  obliged  to  sue 
the  husband  jointly  with  the  wife,  and  under  sect.  3  to  pay 
the  costs  of  his  successful  defence.  We  are  also  entitled 
to  the  costs  of  these  present  proceedings. 

[They  also  referred  to  Chubb  v.  Stretch  (*)  and  Biscoe  v. 
Kenn^yi^).^ 

Jason  Smithy  for  Mrs.  Bogle:  Though  the  notes  were 
given  before  marriage,  j^t  judgment  was  entered  up  after 
the  marriage,  and  the  original  debt  being  merged  in  the  judg- 
ment, In  re  European  Central  Railway  Company  C),  there 
is  no  debt  contracted  before  marriage.  The  case  of  Sanger 
V.  Sanger  is  clearly  different  from  the  present  case,  because 
here  it  is  part  of  the  contmct  entered  into  for  the  benefit  of 
the  husband  as  well  as  of  the  wife  that  anticipation  should 
be  restrained,  whereas  in  Sanger  v.  Sanger  there  was  no  such 
contract,  the  restraint  on  anticipation  being  imposed  by  a 
third  ijerson.  The  husband's  costs  cannot  be  allowed,  for 
the  plaintiffs  might  have  accepted  the  husband's  plea  at  once, 

contracted  before  marriaee,  but  the  wife  ever  the  result  of  the  action  may  be 

shall  be  liable  to  be  sued  for,  and  any  against  the  wife.** 

property  belonging  to  her  for  her  sepa-        (•)  19  Yes,,  88. 

rate  use  shall  be  liable  to  satisfy  such        (*)  Law  Rep.,  11  Eq.,  470. 

debts  as  if  she  had  continued  unmarried.**        (^)  4th  ed.,  p.  466. 

(')  Sect.  3.  "If  it  is  not  found  in  such        (*)  Law  Rep.,  9  Eq.,  666. 
action  that  the  husband  is  liable  in  re-        (*)  I  Bro.  C.  C,  17  n. 
spect  of  any  such  assets,  he  shall  haye        (^)  4  Ch.  D.,  88 ;  19  £ng.  H.,  M% 
judgment  for  his  costs  of  defence,  what- 
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and  so  have  avoided  them.  Under  any  circumstances,  I 
submit  that  the  debt  and  costs  should  come  out  of  the  cor- 
pus and  not  out  of  the  income. 

John  Chester^  for  the  trustees  of  the  settlement,  was  not 
called  on  as  to  payment  of  the  debt  and  costs  out  of  the 
corpus. 

77o]  *Bacon,  V.C:  This  is  clearly  a  debt  contracted  by 
the  wife  before  her  marriage,  within  the  words  of  sect.  12 
of  the  Married  Women's  Property  Act,  1870,  and  therefore 
a  debt  for  which  her  separate  estate  is  liable.  What  is  her 
separate  estate?  Clearly  it  is  her  right  to  receive  the  income 
of  her  settled  property,  as  well  as  the  furniture,  plate,  and 
other  articles  which  the  trustees  hold  for  her  separate  use, 
and  that  £1,000  (if  it  has  not  been  already  raised)  payable 
to  her  under  the  power  in  the  settlement.  As  to  the  costs 
in  the  common  law  action  which  have  been  paid  to  the  hus- 
band by  the  plaintiffs,  these  were  solely  occasioned  by  the 
nnrighteous  conduct  of  the  wife  in  resisting  this  claim  ;  the 
plaintiffs  were  obliged  to  make  the  husband  a  party;  how 
otherwise  were  they  to  know  that  the  husband  had  no  assets 
in  respect  of  which  he  could  be  made  liable  for  his  wife's 
debts  contracted  before  marriage  ?  They  were  not  bound  to 
accept  his  plea  without  investigation.  The  plaintiffs  as  cred- 
itors are  entitled  to  all  the  necessary  costs  they  have  been 
put  to  in  enforcing  their  claim.  I  therefore  think  that  they 
are  entitled  to  add  the  costs  of  the  husband's  successful  de- 
fence to  their  debt.  There  must  be  a  declaration,  as  asked 
for  by  Sir  H.  Jackson,  that  the  plaintiffs  are  entitled  to  re- 
cover against  the  separate  estate  of  Mrs.  Bogle  included  in 
the  settlement,  notwithstanding  the  restraint  on  anticipa- 
tion, the  amount  of  their  judgment  debt  and  costs,  and  also 
the  amount  of  the  costs  paid  by  them  to  Mr.  Bogle  in  the 
previous  action.  There  will  also  be  an  inquin^  what  prop- 
erty is  held  upon  trust  for  the  separate  use  of  Mrs.  Bogle, 
with  a  direction  to  the  trustees  out  of  such  estate,  as  and 
when  'received,  to  pay  the  said  judgment  debt  and  costs, 
husband's  costs,  and  the  costs  of  this  action.  The  trustees' 
costs  must  be  paid  by  the  plaintiffs,  and  added  to  their  debt 
and  costs. 

Solicitors  for  plaintiffs :  Smithy  Dames  <&  Co. ^  agents  for 
Thomas  Henry  Ensor,  Cardiff. 
Solicitors  for  defendants:  H,  S.  Taylor  &  Sons. 

Since  the  statates    giving   married  that  upon  an  indebtedness  contracted 

women  the  control  of  their  property,  it  by  the  wife  before  marriage,  the  hus- 

has  been  provided  in  New  York,  and  band  shall  only  be  liable  for  the  amount 

some  of  tUe  other  states,  by  statute,  of  the  separate  property  of  the  wife, 
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or  any  portion  thereof,  acquired  by  him  Le^.  Obs. ,  61 ;  Cannon  «.  Qrantham, 

by  any  ante-nuptial  contract  or  other-  45  Miss.,  89. 

wise  :    Laws  N.  Y.  1853,   p.    1057,  4  And  the  judgment  should  be  special, 

Edm.  St.,  514.  pursuing  the  language  of  the  statute. 

Upder  this  statute  the  husband  and  It  should  adjudge  the  recovery  out  of 

wife  may  be  sued  jointly;  but  the  exe-  the    separate  estate    and  property  of 

cution  on  any  judgment  in  such  action  the  wife  only,  and  not  that  of  the  hus- 

shall  issue  against,  and  such  judgment  band  :   Foote  d.  Morris,  12  N.  Y.  Leg. 

shall  bind,  the  separate  estate  and  prop-  Obs.,  61,  62 ;  Cannon  «.  Grantham,  & 

erty  of  the  wife  only,  and  not  that  of  Miss.,  94. 

the  husband:    Lennox   v.  Eldred,  65  For  forms  of  complaints  in  such  cases 

Barb.,  410 ;    Foote  «.  Morris,  12  N.  Y.  see  1  Abb.  Forms,  14^-4. 


[7  Chancery  Diyision,  777.] 
V.C.H.,  Jan.  29;  Feb.  6,  1878. 

*DUKE  OF  NORTHUMBEELAND  V.    TODD.  [777 

[1876    N.     124.] 
Pradiee^Flaintiff^B  Local  Solicitor,  Affidavit  ttoom  before. 

In  an  action  in  the  Chancery  Division,  the  nlaintifrs  London  solicitors,  who  were 
his  only  solicitorB  on  the  record,  employed  a  firm  who  were  his  country  solicitors  in 
getting  up  evidence.  This  business  was  done  entirely  by  one  of  the  partners  in  the 
country  firm,  but  some  of  the  affidavits  filed  on  behalf  of  the  plaintiff  were  sworn  be- 
fore the  other  partner: 

ffdd,  that  such  affidavits  were  inadmissible. 

This  was  an  action  to  restrain  the  defendant  from  con- 
tinning  in  the  possession  or  occupation  of  a  farm  in  North- 
nmbenand,  or  of  the  crops  thereon,  and  from  allowing  his 
stock  to  remain  on  the  farm,  or  to  consume  the  crops,  and 
for  damages. 

Dnnn^  the  hearing  of  the  action  a  question  arose  as  to  the 
admissibility  of  certain  affidavits  filed  on  behalf  of  the  plain- 
tiff under  tne  following  circumstances : — 

Messrs.  Bell  &  Steward,  the  plaintiff's  private  solicitors  in 
London,  were  his  only  solicitors  on  the  record.  Messrs. 
Leadbitter  &  Harvey,  of  Newcastle-on-Tyne,  were  the  plain- 
tiff's local  solicitors  in  Northumberland.  The  latter  firm 
were  employed  in  getting  up  the  country  evidence  for  the 
solicitors  in  the  action,  and  in  conducting  such  matters  con- 
nected therewith  as  required  local  attention,  but  Mr.  Harvey 
alone  had  the  charge  of  this  business,  and  he  had  made  cer- 
tain affidavits  in  support  of  the  plaintiff's  case.  Mr.  Lead- 
bitter,  the  other  member  of  the  firm,  had  nothing  whatever 
to  do  with  the  action,  except  that  he  had  made  an  affidavit 
therein  verifying  an  exhibit.  Several  of  the  affidavits  filed 
on  behalf  of  the  plaintiff,  including  one  by  Robert  Muckle, 
his  land  agent,  and  one  by  Mr.  Harvey,  had,  however,  been 
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sworn  before  Mr.  Leadbitter,  who  was  a  commissioner  to 
administer  oaths  in  the  High  Court  of  Justice. 

W.  PearsoUj  Q.C.,  and  W.  Oriffith^  for  the  defendant: 
The  aflBdavits  sworn  before  Mr.  Leadbitter  are  inadmissible. 
778]  *He  is  a  member  of  the  firm  who  are  the  Duke's 
country  solicitors,  and  who  probably  prepared  the  affida- 
vits so  sworn.  The  principle  is  that  the  commissioner  must 
be  perfectly  unbiassed,  and  must  not  be  a  person  who  is 
acquainted  with  all  the  facts  of  the  case.  The  rule  is  not 
confined  to  the  solicitor  on  the  record,  but  extends  to  his 
clerk  or  agent :  Wood  v.  Harpur  (*) ;  Hopkin  v.  Hop- 
kin  C) ;  In  re  Oregg  {*) ;  Foster  v.  Harzey  (*)  (*) ;  Morg. 
Ch.  C). 

Again,  by  the, 143d  of  the  General  Rules  at  Common  Law 
of  Hilary  Term,  1853  0,  ^^  is  ordered  that*' Where  an 
agent  in  town,  or  an  attorney  in  the  country,  is  the  attorney 
on  the  record,  an  affidavit  sworn  before  the  attorney  in  the 
country  shall  not  be  received  ;  and  an  affidavit  sworn  before 
an  attorney's  clerk  shall  not  be  received  in  cases  where 
it  would  not  be  receivable  if  sworn  before  the  attorney 
himself." 

Here  Mr.  Leadbitter  was  a  quasi  clerk  to  the  solicitors  on 
the  record,  for  a  clerk  means  a  person  employed  by  the  so- 
licitor to  get  up  the  evidence ;  and  even  if  not  within  the 
letter  he  is  within  the  spirit  of  the  rule. 

Dickinson^  Q.C.,  and  Tate  Lee^  for  the  plaintiff:  The 
rule  was  at  first  limited  to  affidavits  sworn  before  the  at- 
torney in  the  cause,  and  did  not  extend  to  his  clerk,  if  a 
commissioner.  It  has,  however,  been  since  extended,  and  it 
now  embraces  both  the  solicitor  on  the  record  and  his  clerk, 
as  being  the  persons  by  whom  the  affidavits  have  to  be  pre- 
pared ;  but  beyond  this  the  court  has  never  gone.  There  is 
no  pretence  for  saying  that  Mr.  Leadbitter  is  either  the 
solicitor  on  the  record,  or  the  agent  or  clerk  of  the  solicitors, 
who  are  the  Duke's  j)rivate  solicitors,  or  that  he  prepared 
the  affidavits.  It  is  said  that  he  is  acquainted  with  all  the 
facts  of  the  case,  but  who  could  be  better  acquainted  with 
the  facts  of  the  case  than  the  commissioner  in  Foster  v. 
Harvey^  where  the  plaintiff  was  himself  a  solicitor,  and  an 
affidavit  sworn  by  him  before  one  of  his  own  clerks  was  ad- 
779]  mitted  *in  evidence.  In  that  case,  on  appeal  ('), 
Lord  Justice  Turner  said  that  the  rule  ought  to  be  confined 

(»)  8  Beav..  290.  (»)  6th  ed.,  208. 

(«)  10  Hare,  App.  ii.  (•)  2  Lush.  Pr.,  8d  ed.,  p.  876. 

(»)  Law  Rep.,  9  Eq.,  18Y.  (')  3  N.  R.,  98. 

(*)  11  W.  R.,  899;    S.  C.  on  appeal,  9 
L.  T.  (N.S.),  405. 
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to  the  case  of  solicitors  on  the  record  and  their  clerks,  and 
Lord  Romilly,  M.R.,  in  In  re  OTeggi^\  referring  to  these 
remarks,  expresses  himself  as  of  the' same  opinion.  A^ain, 
if  the  agent  in  town  is  the  solicitor  on  the  record,  it  is  no 
objection  to  the  aflBdavit  of  the  party  that  it  is  sworn  before 
his  own  attorney  in  the  country:  Read  v.  Cooper  i^)\  Wil- 
liams V.  I{ocMn{*);  Tidd's  rracticeQ-  These  author- 
ities lay  down  the  rule ;  and  this  gentleman,  who  is  not 
even  tlie  country  solicitor,  is  neither  within  the  letter  nor 
the  spirit  of  it. 

W.  Pearson^  in  reply. 

Hall,  V.C:  My  present  impression  is  that  the  objection 
mast  be  sustained,  and  that  these  affidavits  are  within  the 
principles  acted  upon  by  the  Court  of  Chancery  with  refer- 
ence to  the  necessity  of  having  the  evidence  taken  before 
persons  who  are  unbiassed  in  the  matter.  That  conclusion 
18  fortified  by  the  rules  of  common  law  referred  to  in  the 
argument,  which  treat  the  country  solicitor  as  in  the  same 
position  with  the  town  solicitor.  And  I  think  the  case  is 
within  the  principle  of  the  rule  that  the  clerk  of  the  solici- 
tor on  the  record  cannot  be  allowed  to  be  the  commissioner 
to  take  the  evidence.  Accordingly,  it  appears  to  me  that 
the  country  solicitor  employed  by  the  town  solicitor  (who 
is  the  real  solicitor  in  the  action,  and  is  not  acting  merely  as 
agent)  to  get  up  the  evidence,  and  do  what  is  necessary  with 
reference  thereto  in  the  country  is  quite  as  obnoxious  to  the 
rule  as  a  clerk  would  be.  That  is  ray  present  impression. 
But  as  the  decision  of  the  point,  if  I  decide  it  that  way,  will 
go  beyond  any  previous  actual  decision  in  this  branch  of  the 
court,  and  the  case  on  this  point  seems  to  a  considerable  ex- 
tent a  new  case,  I  think  I  should  not  be  doin^  justice  if  I 
rejected  this  evidence  without  giving  the  plaintiff  an  oppor- 
tunity of  calling  the  witnesses  to  whose  affidavits  the  objec- 
tion *applies,  and  of  taking  their  evidence  viva  voce.  [780 
The  practical  effect  of  this  would  be  to  postpone  the  hearing 
unless  the  objection  is  withdrawn. 

W,  Pearson  :    My  principal  reason  for  not  withdrawing 
the  objection  is  that  I  want  to  see  those  witnesses. 

Hall,  V.C:  I  have  not  yet  absolutely  decided  the  ques- 
tion, and  will  give  it  further  consideration. 

The  objection  was  ultimately  withdrawn,  except  as  to  the 
affidavits  of  two  witnesses  who  attended  on  a  subsequent 
day  and  were  cross-examined. 

(>)  Law  Rep.,  9  Eq.,  187.  (<)  9th  ed.,  toI.  i,  p.  494  ;   New  Prao- 

(»)  6  Taunt.,  89.  tice,  p.  244. 

(»)  8  Taunt,  436. 
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1878.  Feb.  6.  Hall,  V.C,  in  delivering  judgment  in  the 
action,  said :  It  was  said  in  the  course  of  the  argument  in 
this  case  that  some  affidavits  were  improperly  sworn  before 
the  country  solicitor.  At  the  time  when  that  objection  was 
discussed  and  considered  I  stated  mv  opinion  that  it  was  a 
good  objection.  I  have  since  then  furtner  considered  that 
objection,  and  I  desire  to  say  that,  having  done  so,  I  adhere 
to  my  former  opinion.  The  point  is  of  some  practical  and 
general  importance,  bein^  on^  of  principle,  and  not  of  mere 
technicality ;  and  I  thinK  that  is  the  fair  conclusion  to  be 
drawn  from  the  authorities  which  were  referred  to.  I  mav 
also  mention  that  the  cases  upon  the  subject  are  nearly  all 
of  them  collected  and  commented  upon  in  the  case  of  Jioss 
v.  Shearman  (*). 

Solicitors :  Bell  &  Steward  ;  John  Tucker^  agent  for  T.  W. 
Welford,  Hexham. 

0)  Coop.  C.  p.  (1846),  172. 

An  affidavit-will  not  be  allowed  to  be  to  obtain  an  allowance  of  a  writ  of 

read  if  taken  before  an  attorney  in  the  certiorari :  Vorey  v.  (Godfrey,  6  Cowen, 

cause:    Taylor  «.   Hatch,   12  Johns.,  587;  Adams  v.  Mills,  8  How.  Pr. ,  219. 
840 ;  Willard  d.  Judd,  15  Johns.,  581 ;        Though  it  does  to  an  affidavit  issued 

Anonymous,  4  How.  Pr.,  290.  with  a  complaint,  on  which  to  indorse 

It  is  irregular  for  a  complaint  to  be  a  requisition   to  the    sheriff  to  take 

sworn  to  before  the  plaintiff's  attorney,  property  in  replevin :    Anonymous,  4 

bat  it  cannot  be  treated  as  a  nullity.  How.  Pr.,  290. 

The  defendant's  remedy  is  by  motion        The  rule  does  not  prohibit  the  mak« 

(the  first  opportunity)  to  set  it  aside  :  ing  of  such  an  affidavit  before  a  partner 

Gilmore  «.  Hempstead,  4  How.  Pr.,  153.  of  a  solicitor  of  record,  who  does  not 

The  rule  only  prohibits  an  affidavit  appear  as  such  on  the  record  :    People 

taken  before  an  attorney  from  being  «.  Spalding,  2  Paige,  826 ;  HoUenbeck 

read  on  a  motion  in  court.    It  does  not  «.  Whitaker,  17  Johns.,  2. 
apply  to  an  affidavit  of  admeasurers  of        Nor  before  counsel    in  the  cause : 

dower :  Griffin  v.  Borst,  4  Wend.,  195.  People  v.  Spalding,  2  Paige,  826  ;  Wil- 

The  rule  applies  only  to  affidavits  lard  v.  Judd,  15  Johns.,  581. 
made  before  an  attorney  in  a  suit  pend-        Contra  :   Dere  «.   Geiger,  9  N.   J. 

ing,  not  to  those  preparatory  to  the  Law,  225. 
commencement  of  one,  as  an  affidavit 
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[7  Chancery  Division,  781.] 
V.C.H.,  Jan.  11,  18,  24;  Feb.  7,  1878. 

*Eden  V.  Naish.  [781 

[1876      E.      121.] 

Parinenhip,  Actum  for  Diuchttum  of — Agreement  of  Compromiu — HepudiaHon  by 
PtamUff — Summons  by  Defendant  to  nlay  further  Proceedings  in  the  Action — Judi- 
cature Act,  1878,  8.  24,  niu.  6,  7 — Jurisdiction — Costs  of  one  Counsel  for  each  of 
two  Defendants,  Co-partners, 

A  partnership  having,  in  an  action  brought  by  the  plaintiff,  been  by  order  of  the 
court  dissolvecC  the  p&intiff  and  defendants  signed  an  agreement  of  compromise, 
whereby  it  was  agreea  that  the  plaintiff  should  l^  paid  a  sum  of  money  for  his  share 
in  the  business. 

The  plaintiff  subsequently  repudiated  the  agreement,  and  proposed  to  proceed  with 
his  action,  alleging  that  his  signature  had  been  obtained  by  fraud  : 

Uddf  on  summons  taken  out  by  one  of  the  defendants,  and  supported  by  the  co- 
defendant,  tiiat  the  court  had,  under  the  Judicature  Act,  1878,  s.  24,  subss.  6,  7, 
jurisdiction  to  order  the  stay  of  all  further  proceedings  in  the  action  : 

Meld,  also,  that  as  the  defendants  had  severed  upon  the  summons,  and  been  rep- 
resented by  four  counsel,  the  costs  to  be  paid  by  the  plaintiff  would  be  for  one 
counsel  only  for  each  defendant. 


[7  Chancery  Division,  789.] 
Fry,  J.,  Dec.  19,  20,  21,  1877. 

*LuKE  V.  South  Kensington  Hotel  Company.    [789 

[1876      L.      28.] 

Parties — Mortgage — Poredosure — Action  by  one  alone  of  severed  Co-mortgagees — Ac- 
tion to  set  aside  Deed  by  party  who  did  not  execute  it — Judicature  Act,  1873  (86  d:  87 
Vict  c  66),  s.  24,  svhs,  I^Rules  of  Court,  1876,  Order  xvi,  rr,  2,  18. 

As  a  general  rule,  one  of  several  co-mortgagees  cannot  maintain  an  action  to  fore- 
close the  mortgage,  making  the  other  co-mortgageee  defendants,  even  though  they 
do  not  oppose  the  foreclosure. 

Semble,  that  such  an  action  might  be  maintained  if  the  plaintiff's  co-mortgagees 
were  colluding  with  the  mortgagor,  or  if  it  were  necessary  that  the  court  should  act 
in  haste  to  protect  the  mortgaged  property. 

A  person  named  (jointly  with  others)  as  a  party  to  a  deed,  but  who  did  not  ex- 
ecute it,  cannot  alone  maintun  an  action  to  have  the  deed  declared  invalid. 

If  it  was  intended  that  the  deed  should  not  be  binding  in  equity  unless  all  the 
joint  parties  should  execute  it,  those  who  did  execute  it  are  capable  of  joining  in  an 
action  to  have  it  declared  invalid,  and  in  an  action  for  that  purpose  they  ought  to 
be  named  as  plaintiflb. 

This  was  a  suit  commenced  by  bill  filed  in  the  High  Court 
of  Chancery  on  the  6th  of  February,  1875,  for  the  purpose 
of  obtaining  a  declaration  that  a  certain  deed  of  the  24th  of 
August,  1870,  was  invalid  and  ineffectual  to  release  the  de- 
fendant company,  or  the  premises  comprised  in  an  inden- 
ture of  mortgage  of  the  23d  of  May,  1864,  from  any  part  of 
25  Eng.  Rep.  2 
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the  mortgage  debt  of  £9,216  thereby  secured,  and  for  fore- 
closure of  the  mortgage.  The  mortgagees  were  the  plain- 
tiflf  William  Luke,  and  Edward  Davies  Browne  and  Sampson 
Sandys,  two  of  the  defendants,  the  mortgage  money  belong- 
ing to  them  as  trustees  of  the  will  of  Dr.  Stephen  Luke. 
The  defendant  company  were  the  owners  of  the  equity  of 
redemption  of  the  mortgaged  property. 

The  plaintiff  and  the  defendants  Browne  and  S.  Sandys 
were  the  trustees  of  the  will  of  Dr.  Luke,  the  plaintiff's 
father,  who  died  in  the  year  1829,  and  in  the  year  1864  there 
were  standing  in  their  names  as  such  trustees  two  sums  of 
£7,188  9s.  4d.  and  £763  2^.  2d.  Reduced  3  per  Cent.  Annuities, 
and  two  sums  of  £2,000  and  £373  1^.  *Sd.  New  3  per  Cent. 
Annuities.  Mrs.  Blakeley,  a  granddaughter  of  the  testator, 
790]  was  tenant  for  life  of  *the  suras  of  £7,188  9^.  4d.  and 
£2,000,  and  also  of  one-fifth  part  of  the  two  smaller  sums. 
The  plaintiff  was  entitled  to  one-fifth  part  of  the  two  smaller 
sums,  and  the  other  three-fifths  belonged  respectively  to 
three  of  his  brothers. 

In  May,  1864,  the  plaintiff  and  the  defendants  Browne  and 
Sandys  sold  these  four  sums  of  stock  and  handed  the  pro- 
ceeds of  the  sale,  amountii^  to  a  sum  of  £9,216  cash,  to  a 
company  called  the  South  Kensington  Hotel  Company  (not 
the  defendant  company),  which  will  be  called,  for  the  sake 
of  distinction,  the  old  company,  upon  the  security  of  a 
mortgage  dated  the  23d  of  May,  1864,  of  some  leasehold 
property  at  South  Kensington  belonging  to  the  old  com- 
pany. The  property  was  already  subject  to  a  prior  mort- 
gage to  the  trustees  of  the  County  Fire  Office,  to  secure  a 
sum  of  £13,600.  The  mortgage  deed  of  the  23d  of  May, 
1864,  contained  the  ordinary  mortgage  covenants  by  the  old 
company,  and  it  provided  for  the  payment  of  interest  on  the 
mortgage  debt  at  the  rate  of  6 J  per  cent.,  reducible  to  6 J 
per  cent,  on  punctual  payment.  Down  to  the  7th  of  April, 
1869,  Messrs.  Sandys  &  Knott  acted  as  the  solicitors  oi  all 
the  trustees  of  Dr.  Luke's  will,  but  on  that  day  the  plaintiff 
withdrew  his  retainer  and  thenceforth  employed  Jifessrs. 
Janson,  Cobb  &  Pearson  as  his  solicitors  in  tue  matter  of 
the  trust.  In  the  year  1869  the  old  company  were  in  diffi- 
culties, and  were  unable  to  pay  th«  interest  on  the  mortgages 
upon  their  property,  and  the  County  Fire  Office  were  threaten- 
ing to  sell  the  property  under  a  power  of  sale  contained  in 
their  mortgage.  In  November,  1869,  Mrs.  Blakeley  com- 
menced a  suit  in  the  Court  of  Chancery  against  the  three 
trustees  of  Dr.  Luke's  will,  seeking  to  make  them  account- 
able for  a  breach  of  trust  by  reason  of  the  investment  upon 
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the  mortgage  of  the  23d  of  May,  1864,  which  was  not  au- 
thorized by  the  terms  of  the  will.  This  suit  was  afterwards 
compromised. 

In  1869  the  defendant  company  were  incorporated  for  the 
purpose  of  taking  over  the  business,  assets,  and  liabilities  of 
the  old  company,  and  as  part  of  this  scheme  of  reconstruc- 
tion they  proposed  to  the  trustees  of  Dr.  Luke's  will  that 
they  should  accept  a  composition  of  £5,725  upon  the  mort- 
gage debt  of  £9,216,  and  leave  that  sum  upon  the  security 
of  the  mortgaged  property  for  a  term  of  ten  years  at  5  per 
cent,  interest,  reducible  to  4  per  cent.  *on  punctual  [791 
payment,  the  new  company  covenanting  for  payment  of  the 
interest.  The  defendants  Browne  and  S.  Sandys  assented 
to  this  prox)osition.  The  plaintiff  was  advised  by  his  solici- 
tors that  the  proposition  was  one  which  it  would  be  desira- 
ble to  accept  if  it  could  be  legally  assented  to,  but  they 
conceived  that  there  were  legal  difficulties  in  the  way  which 
could  not  be  removed,  and  in  consequence  of  this  the  plain- 
tiff refused  to  assent  to  the  proposal.  Resolutions  were, 
however,  passed  for  the  winding-up  of  the  old  company 
subject  to  the  supervision  of  the  court.  The  new  company 
was  incorporated,  and  an  agreement  was  entered  into  be- 
tween the  liquidators  of  the  old  company  and  the  new  com- 
pany for  the  sale  to  the  new  company  of  all  the  property  of 
the  old  company,  including  the  interest  of  the  old  company 
in  the  property  comprised  in  the  mortgage  of  the  23d  of 
May,  1864.  This  agreement  was  sanctioned  by  the  court,  and 
was  afterwards  carried  into  effect.  A  deed  to  carry  into 
effect  the  proposed  reduction  of  the  mortgage  debt  of  £9,216 
was  prepared  by  the  solicitors  of  the  new  company,  appa- 
rently under  the  impression  that  the  plaintiff  either  had  as- 
sented to  the  proposition,  or  would  do  so.  This  deed  bore 
date  the  24th  of  August,  1870,  and  purported  to  be  made 
between  the  defendant  company  of  the  one  part,  and  the 
plaintiff  and  the  defendants  Browne  and  S.  Sandys  of  the 
other  part,  and  it  was  expressed  to  be  thereby  witnessed  that 
the  plaintiff  and  the  defendants  Browne  and  S.  Sandys 
did  thereby  release  the  old  company  and  the  defendant 
company,  and  the  property  comprised  in  the  mortgage  of 
the  23d  of  May,  1864,  irom  all  interest  which  had  accrued 
due  or  was  owing  on  the  sum  of  £9,216  previously  and  up 
to  the  1st  of  January,  1864,  and  also  from  £3,456,  part  of 
the  £9,216.  And  the  defendant  company  did  thereby  cov- 
enant with  the  plaintiff  and  the  defendants  Browne  and 
S.  Sandys,  their  executors,  administrators,  and  assigns,  to 
pay  to  them  the  sum  of  £5,760  on  the  Ist  of  July,  1870,  to- 
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gather  with  interest  thereon  at  the  lute  of  5  per  cent,  per 
annum  as  from  the  1st  of  January,  1870,  and  to  pay  interest 
at  the  same  rate  half-yearly  on  the  sum  of  £5,760  (in  case 
the  same  should  not  be  paid  on  the  1st  of  July,  1870),  or  on 
so  much  thereof  as  should  for  the  time  being  remain  unpaid. 
There  was  a  proviso  for  the  reduction  of  the  interest  to  4  per 
792]  cent.  *in  the  event  of  punctual  payment.  And  it  was 
agreed  that  if  the  defendant  company  should  pay  the  in- 
terest at  the  rate  of  5  per  cent,  within  three  calendar  months 
next  after  the  respective  half-yearly  days  of  payment,  the 
mortgagees  would  not  call  in  the  principal,  or  take  any  pro- 
ceedings for  foreclosing  the  equity  of  redemption  in  the 
mortgaged  property  until  the  end  of  the  term  of  ten  years 
from  the  1st  of  January,  1870 ;  but  if  at  any  time  during 
the  ten  years  default  should  be  made  in  payment  of  the  in- 
terest, the  conditional  release  thereinbeiore  contained  was 
to  be  void,  and  all  the  rights  of  the  mortgagees  under  the 
original  mortgage  of  the  23d  of  May,  1870,  were  to  revive. 
This  deed  was  executed  by  the  defendant  company,  and  by 
the  defendants  Browne  and  S.  Sandys,  but  the  plaintiff  re- 
fused to  execute  it.  After  its  execution  the  defendant  com- 
pany paid  interest  at  the  reduced  rate  upon  the  reduced 
mortgage  debt  to  the  solicitors  of  the  deiendants  Browne 
and  S.  Sandys,  and  interest  was  paid  by  them  to  Mrs. 
Blakeley  according  to  the  terms  of  tne  compromise  of  Mrs. 
Blakeley's  suit. 

The  bill  in  this  suit  was  filed  on  the  6th  of  February,  1875, 
against  the  new  company,  Gt,  N.  Mayhew  (who  held  a  third 
mortgage  upon  tha  property  comprised  in  the  mortgage  of 
the  23d  of  May,  1864),  and  JBrowne  and  S.  Sandys,  co-mort- 
gagees and  CO- trustees  with  the  plaintiff  of  the  will  of  Dr. 
Luke.  Mrs.  Blakeley  was  afterwards  added  as  a  defend- 
ant; but  none  of  the  other  cestuis  que  trust  were  made 
parties.  The  bill  alleged  that  the  deed  of  composition  of 
the  24th  of  August,  1870,  was  wholly  inoperative  and  in- 
effectual to  release  or  to  postpone  payment  of  the  mortgage 
debt  of  £9,216,  or  the  interest  thereon,  or  to  release  or  ex- 
tinguish anv  of  the  rights  reserved  to  the  plaintiff  and  his 
co-trustees  by  the  deed  of  the  23d  of  May,  1864 ;  that  the 
£9,216,  together  with  a  considerable  arrear  of  interest 
thereon,  was  still  due  to  the  plaintiff  and  his  co-trustees 
upon  the  security  of  the  mortgage  of  the  23d  of  May,  1864, 
but  that  the  defendant  company  alleged  that  the  deed  of  the 
24th  of  August,  1870,  was  valid  and  effectual  notwithstand- 
ing the  fact  that  the  plaintiff  never  executed  the  same,  and 
denied  that  anything  was  due  to  the  plaintiff  and  his  co- 
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trustees  under  the  mortgage  of  the  23d  of  May,  1864.  The 
bill  did  not  state  that  the  plaintiff  had  *applied  to  [793 
the  defendants  Browne  and  S.  Sandys  to  join  him  as  co- 
plaintiffs. 

The  bill  prayed  a  declaration  accordingly  that  the  deed  of 
the  24th  of  August,  1870,  was  invalid  and  ineffectual,  and 
that  it  ought  to  be  delivered  up  to  be  cancelled ;  that  an  ac- 
count mignt  be  taken  of  what  was  due  to  the  plaintiff  and 
Lis  CO- trustees  for  principal  and  interest,  under  the  deed  of 
the  23d  of  May,  1864  ;  that  the  defendant  company  and  the 
defendant  Mayhew  might  be  decreed  to  pay  to  the  plaintiff 
and  the  defendants  Browne  and  S.  Sandys  the  amount  so 
found  due,  and  to  pay  the  plaintiffs  the  costs  of  the  suit, 
and  that  in  default  of  payment  the  defendant  company  and 
the  defendant  Mayhew  might  be  foreclosed  of  all  equity  of 
redemption  in  the  mortgaged  property.  No  relief  was  asked 
against  the  defendants  Browne  and  S.  Sandys,  or  against 
Mrs.  Blakeley. 

The  defendant  company  and  the  defendant  Mayhew  by 
their  answer  insisted  that  the  plaintiff  and  Mrs.  Blakeley 
had  assented  to  the  arrangement  for  the  redemption  of  the 
mortgage  debt,  and  that,  notwithstanding  the  fact  that  the 
plaintiff  had  not  executed  the  deed  of  the  24th  of  August, 
1870,  he  and  Mrs.  Blakeley  were  bound  by  the  arrangement 
contained  in  it. 

The  defendants  Browne  and  S.  Sandys  by  their  answer 
said  that  they  were  not  made  aware  of  the  plaintiff's  refusal 
to  consent  to  the  proposal  for  the  reduction  of  the  mortgage 
debt  until  after  they  had  executed  the  deed  of  the  24th  of 
August,  1870.  They  said  that  they  executed  the  deed  on 
the  advice  of  their  solicitors,  and  as  they  believed  with  the 
full  concurrence  of  Mrs.  Blakeley  and  her  solicitors,  and  that 
they  were  advised,  and  believed,  that  under  the  circum- 
stances the  proposed  arrangement  was  the  most  beneficial 
one  that  could  be  made  for  all  persons  interested  in  the  mort- 
gage debt.  And  they  submitted  the  question  of  the  validity 
of  the  deed  to  the  court. 

Mrs.  Blakeley  did  not  put  in  any  answer. 

This  was  the  trial  of  the  cause. 

Evidence  was  adduced  to  show  that  the  plaintiff  and  Mrs. 
Blakeley  had  assented  to  or  had  become  bound  by  the  ar- 
rangement contained  in  the  deed  of  the  24th  of  August,  1870, 
but  the  court  held  that  this  was  not  proved. 

*Kekemich^  Q.C.,  and  S,  Dickinson^  for  the  plain-  [794 
tiff:  The  plaintiff  is  entitled  to  a  decree  and  foreclosure 
in  the  form  in  which  he  asks  for  it.    The  deed  of  composi- 
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tion  not  having  been  executed  by  him,  it  cannot,  whatever 
be  its  legal  effect  in  releasing  the  debt  due  to  the  mortgagees 
jointly,  alter  the  equitable  rights  of  the  mortgagees  under 
the  original  mortgage  deed.  And  the  defendants  Browne 
and  Sandys  do  not  oppose  the  relief  which  the  plaintiff 
asks.  Under  the  present  practice  no  difficulty  can  arise  as 
to  parties  or  misjoinder :  Kules  of  Court,  1875,  Order  xvi, 
rr.  2,  13. 

But  it  is  not  necessary  to  go  to  the  extent  of  asking  for 
foreclosure ;  the  plaintin  may  ask  simply  to  have  the  deed 
of  composition  declared  void  and  delivered  up  because  it  is 
a  cloud  on  the  title  of  the  mortgagees,  and  may  prevent  their 
enforcing  their  rights  under  the  original  mortgage. 

[Fry,  J.:  The  deed  of  composition  is  not  set  up  against 
you  yet,  and  there  is  nothing  to  show  that  it  will  be.  If  it  is. 
void,  as  you  say,  why  should  you  not  put  in  force  your 
remedies  under  the  original  mortgage  ?  and  if  the  deed  of 
composition  is  then  set  up  against  you,  will  it  not  be  time 
enough  to  get  it  out  of  your  way?] 

The  mortgage  debt  is  released  at  law  by  the  execution  of 
the  deed  by  two  of  the  co-mortgagees,  though  they  may  not 
be  bound  in  equity,  the  intention  being  that  the  deed  should 
not  operate  unless  all  the  three  executed  it. 

[Fry,  J.:  If  that  be  so,  the  two  who  executed  it  could 
maintain  an  action  to  have  it  declared  not  binding  upon 
them  :  Evans  v.  Bremridge  (*).  I  think  it  is  a  novelty  for 
a  person  who  did  not  execute  a  deed  to  ask  to  have  it  de- 
clared void.] 

It  would  be  practically  impossible  to  sell  the  property 
while  that  deed  is  in  existence,  and  the  plaintiff  is  entitled 
to  have  that  cloud  on  the  title  removed. 

Fischer^  Q.C.,  and  Miliary  for  the  defendants  Browne 
and  Sandys,  stated  (in  answer  to  a  question  put  by  the 
court)  that  those  defendants  executed  tne  deed  of  composi- 
795]  tion  in  the  belief  that  *the  plaintiff  and  Mrs.  Blake- 
ley  would  sanction  the  arrangement.  They  said  that  the 
defendants  Browne  and  Sandys  did  not  oppose  the  relief 
sought  by  the  plaintiff,  but  they  declined  to  be  made  co- 
plaintiffs. 

[Fry,  J.,  referred  to  Thornton  v.  MGK€wan{^)J] 

iforthy  Q.C.,  and  Rendall^  for  the  defendant  company: 
Sect.  24,  sub-sect.  7,  of  the  Judicature  Act,  1873,  and  Order 
XVI,  rules  2,  13,  do  not  help  the  plaintiff. 

[Fry,  J.:  The  plaintiff  might  have  brought  an  action 
against  his  co-trustees  to  compel  them  to  join  in  a  foreclosure 

O  2  K,  4  J.,  174;  8  D.  M.  4  G.,  100.  («)  1  H.  A  M.,  625. 
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action.     May  he  not  include  the  two  actions  in  one  to  avoid 
circuity  of  action  ?] 

He  could  not  maintain  such  an  action  against  his  co-trus- 
tees in  the  absence  of  the  cestuis  que  trust :  Bidler  v.  But- 
ler {^),  And  even  if  the  cestuis  que  trust  were  all  made 
parties,  the  question  whether  a  foreclosure  action  ought  to 
be  brought  ought  not  to  be  raised  in  an  action  to  which  the 
mortgagor  is  a  party ;  he  has  no  interest  in  the  determina- 
tion of  that  question. 

This  is  the  first  instance  in  which  one  of  several  co-mort- 
gagees has  attempted  to  maintain  a  foreclosure  action.  The 
action  raises  a  question  between  the  plaintiff  and  two  of 
the  defendants  which  has  nothing  to  do  with  the  question 
which  arises  between  the  mortgagees  as  a  body  and  the 
mortgagor.  This  cannot  be  done  :  Kevan  v.  Oravford  (*). 
Who  would  be  entitled  to  say  whether  there  should  be  a 
foreclosure  or  a  sale  ?  the  plaintiff,  or  the  defendants  his 
CO- trustees  % 

Then,  if  the  plaintiff  is  not  entitled  to  a  decree  for  fore- 
closure, he  is  not  entitled  to  have  the  deed  declared  invalid. 

[Fry,  J.:  There  are  cases  in  which  the  Court  of  Chan- 
cery has  ordered  a  void  deed  to  be  delivered  up  as  being  a 
cloud  upon  the  title  to  real  estate :  Mayor  of  Colchester  v. 
Lowten  (•).  J 

The  two  mortgagees  who  did  execute  the  deed  have  no 
equity  against  the  company.  There  is  nothing  to  show  that 
the  deed  was  delivered  as  an  escrow. 

*[Pry,  J.:  But  if  the  deed  was  not  intended  to  [796 
operate  till  all  three  had  executed  it,  could  not  the  one  who 
did  not  execute  it  come  to  the  court,  upon  the  principle  laid 
down  by  Lord  Eldon  in  Mayor  of  Colchester  v.  Lowten  (*), 
and  ask  to  have  the  deed  delivered  up?] 

In  such  a  case  the  two  who  did  execute  the  deed  might 
ask  to  have  it  delivered  up:  Uuderhill  v.  Horwood^)\ 
Svans  V.  Bremridgei^).  If  there  is  a  cloud  upon  the  title 
of  the  mortgagees,  it  is  a  cloud  upon  the  title  of  all  three, 
and  it  cannot  be  removed  at  the  suit  of  one.  Non  constat 
that  the  defendants  consider  it  a  cloud.  They  may  think 
the  arrangement  a  very  beneficial  one  :  Onions  v.  Cohen  C). 

iFBY,  J.,  referred  to  Bromley  v.  Holland  {^).^ 
L*he  deed  is  valid  as  between  the  company  and  the  defend- 
ants Browne  and  Sandys. 

[Fry,  J.:    I  doubt  whether  it  is.] 

(»)  6  Ch,  D.,  554 ;    22  Eng.  R.,  296  ;  7        (*)  10  Ves.,  209. 
Ch.  D.,  116;  23  Eng.  R..  462.  (»)  2  K.  A  J.,  174 ;   8  D.  M.  A  G.,  100. 

(*)  6  Ch.  D..  29  ;  22  Eng.  R.,  626.  (»)  2  H.  A  M.,  864. 

(»)  1  V.  <fe  B.,  226,  244.  (')  7  Ves.,  8,  22. 
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At  law  the  release  of  the  mortgage  debt  by  two  of  the 
mortgagees  is  enough  to  destrov  it,  Charlton  v.  Earl  of 
Durham  (*) ;  and  the  fact  that  they  are  trustees  makes  no 
difference.    The  company  had  no  notice  of  the  trust. 

The  evidence  shows  that  the  plaintiff  assented  to  the  ar- 
rangement contained  in  the  deed,  or,  at  any  rate,  that  he 
has  become  bound  by  it  by  subsequent  conduct,  and  the 
same  observation  applies  to  Mrs.  Biakeley:  Cheeseborough 
V.  WriaM(^). 

Fischer^  Q.C.,  and  Millar^  for  the  defendants  Browne 
and  Sandys. 

CooksoUy  Q.C.,  and  Bush^  for  Mrs.  Biakeley :  It  is  clearly 
proved  that  Mrs.  Biakeley  did  not  assent  to  the  reduction 
of  the  mortgage  debt.  No  relief  is  asked  against  her,  and 
she  is  entitled  to  her  costs. 

Kekewichy  in  reply :  It  is  not  necessary  that  all  the  ces- 
797]  ^^^'^  qy^  trust  should  be  made  *parties  for  the  pur- 
pose of  raising  the  question  whether  a  foreclosure  action 
ought  to  be  brought.  The  defendants  Browne  and  Sandys 
do  not  allege  either  that  it  would  not  be  advisable  to  have 
a  foreclosure,  or  that  the  cestuis  que  trust  object  to  it.  They 
only  decline  to  be  co-plaintiffs,  because  they  executed  the 
deed  of  composition.  The  trust  estate  as  a  whole  is  not 
bound  by  the  deed,  and  the  cestuis  que  trust  would  be  enti- 
tled to  have  the  original  security  realized.  Under  such  cir- 
cumstances one  trustee  can  maintain  this  action  for  the 
benefit  of  the  trust.  At  any  rate,  the  plaintiff  is  entitled  to 
have  the  cloud  on  the  title  removed. 

[Fry,  J.:  Carevfs  Case{')  shows  that  if  two  persons  ex- 
ecute a  deed  on  the  faith  that  a  third  will  do  so,  and  he  does 
not,  they  are  not  bound  in  equity,  and  that  they  would  be 
entitled  to  ask  the  court  to  make  a  declaration  to  that 
effect.] 

Suppose  one  of  two  co-mortgagees  was  of  unsound  mind, 
could  not  the  other  maintain  an  action  to  foreclose  the  mort- 
gage if  it  was  desirable  that  it  should  be  foreclosed  ?  Why 
should  it  be  necessary  to  bring  two  actions,  the  first  to  de- 
termine whether  a  foreclosure  action  ought  to  be  brought  ? 
The  question  is  merely  one  of  form.  All  the  materials  are 
before  the  court,  to  enable  it  to  determine  whether  the  mort- 
gage of  May,  1864,  is  still  subsisting.  The  only  person  who 
objects  is  the  mortgagor :  Hawkshaw  v.  Parkins  (*). 

Fry,  J.,  after  stating  the  facts,  and  deciding  that  the 
plaintiff  was  not  bound  oy  the  arrangement  contained  in  the 

0)  Law  Rep.,  4  Ch.,  433.  (»)  7  D.  M.  A  Q.,  48. 

(»)  28  Beav.,  283.  (*)  2  Sw.,  589. 
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deed  of  composition,  either  originally  or  by  reason  of  any 
subsequent  conduct,  continued : 

But  then  comes  a  very  grave  and  important  question, 
•whether,  assuming  that  I  am  correct  in  the  conclusion  at 
which  I  have  arrived,  this  action  is  nevertheless  well  founded. 
Now,  the  suit  or  action  may  be  regarded  in  two  points  of 
view.  It  may  be  viewed  as  a  foreclosure  action  coupled 
with  a  prayer  for  relief  against  the  deed  of  composition, 
asking,  m  effect,  that  the  court  will  get  that  deed  out  of  the 
way  for  the  purpose  of  foreclosure.  In  that  point  of  view 
it  would  be  essentially  a  foreclosure  action.  But  it  may 
*further  be  said  that,  even  if  foreclosure  cannot  be  [798 
had,  relief  may  be  given  to  the  extent  of  declaring  the  deed 
to  be  void,  and  directing  it  to  be  delivered  up  to  be  cancelled, 
on  the  ground  that  it  is  a  cloud  on  the  plain tiflPs  title.  Both 
these  views  have  been  suggested  to  me  by  Mr.  Kekewich. 
I  must  consider,  in  the  first  place,  whether  the  action  can 
be  maintained  as  a  foreclosure  action,  that  is  to  say,  whether, 
when  a  mortgage  has  been  made  to  three  persons  jointly, 
one  of  those  three  can  foreclose  the  mortgage,  making  the 
other  two  defendants  to  the  action.  It  is  admitted  that  no 
precedent  can  be  produced  for  such  a  proceeding,  and  it  ap- 
pears to  me  that  the  inconveniences  of  it  are  manifold  and 
manifest.  In  the  first  place,  it  would  follow  that  you  might 
have  as  many  actions  pending  as  there  were  mortgagees. 
Take  the  case,  with  which  we  are  very  familiar,  of  a  mort- 
gage for  a  large  sum  of  money  made  to  half  a  dozen  persons 
as  trustees  for  an  insurance  company,  the  name  of,  the  com- 

Eany  not  appearing  on  the  face  of  the  deed.  You  might 
ave  six  foreclosure  actions,  one  brought  by  each  of  the 
mortgagees,  against  the  mortgagor,  nammg  the  other  five  as 
defendants  on  the  record.  Then  there  are  further  questions 
which  would  arise  at  the  hearing.  In  a  foreclosure  action 
you  may  have  foreclosure  or  sale.  How  is  the  question, 
which  itis  to  be,  to  be  determined  ?  Would  the  plaintiff  be 
dominus  litis  for  this  purpose,  so  that  he  could  dictate  to 
the  other  mortgagees  what  relief  was  to  be  had,  or  must 
there  be  a  struggle  between  the  co-mortgagees  as  to  what  the 
nature  of  the  relief  to  be  had  should  be  ?  It  appears  to  me 
that  the  inconveniences  of  such  a  course  are  very  manifest. 
But  then  it  is  said  that  where  there  are  several  co-mortgagees 
one  of  them  might  have  a  bad  reason  for  not  desiring  to 
foreclose,  or  might  have  no  reason  at  all.  He  may  be  con- 
tent to  leave  things  as  they  are,  and  decline  to  ioin  in  the 
foreclosure  action.  Such  questions  undoubtedly  have  often 
arisen,  and  in  all  probability  will  often  arise  again,  and  they 
25  Eng.  Rep.  3 
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may  have  to  be  determined  in  some  way.  But  I  am  of 
opinion  that  they  must  be  determined  in  a  separate  and  in- 
dependent proceeding,  and  that  the  mortgagor  is  not  to  be 
harassed  by  conflicts  and  controversies  between  his  mort- 
gagees, but  that  the  question  whether  an  action  for  fore- 
closure shall  or  shall  not  be  brought  is  not  to  be  determined 
in  the  action  for  foreclosure  itself.  To  mix  up  the  question 
whether  an  action  ought  to  be  brought  with  that  ac- 
799]  tlon  itself  seems  to  me  inconvenient  to  *the  last  de- 
gree, and  i^>on  that  ground  I  come  to  the  conclusion  that 
the  plaintiff  cannot  maintain  this  action  as  a  foreclosure 
action. 

Can  he  then  maintain  it  as  an  action  for  the  purpose  of 
having  it  declared  that  the  deed  of  composition  is  void  ?  On 
what  title  is  that  deed  said  to  be  a  cloud?  On  the  title  of 
the  plaintiflE  and  his  co-mortgagees.  But  is  that  deed  cer- 
tainly a  cloud  on  the  title  ?  The  deed  is  one  which  is  in- 
tended to  give  effect  to  a  new  contract — a  novation.  It  is 
intended  to  give  a  new  security  from  a  new  debtor.  Whether 
it  gives  a  better  security  or  a  worse  than  the  old  deed,  I  do 
not  know.  But  I  do  know  this,  that  in  1869,  when  the  nego- 
tiation took  place,  Mr.  Luke  and  his  co-trustees  all  thought 
it  was  a  good  arrangement,  and  that  it  would  be  wise  to  ac- 
cept the  security  of  the  new  company,  provided  it  could  be 
legally  done.  This  is  not  a  case  in  which  the  deed  sought 
to  be  set  aside  is  unquestionably  a  cloud  on  the  title  of  the 

ElaintiflE  in  the  sense  of  being  an  injury  to  the  title.  It  may 
e,  for  aught  I  know,  a  great  boon  to  the  trust  estate  repre- 
sented by  the  plaintiff  and  his  co-trustees.  But,  further 
than  that,  assuming  that  it  is  a  cloud  upon  the  title,  can  the 
plaintiff  sue  alone?  It  appears  to  me  clear  that  if  the  two 
trustees  who  did  execute  the  deed  are  not  bound  by  it  in 
equity,  they  might  alone,  or  certainly  together  with  Mr. 
Luke,  maintain  an  action  to  have  it  delivered  up  to  be  can- 
celled. The  cases  of  UnderJilll  v.  Horwood{'\  Carew^s 
Case  ("),  and  Evans  v.  Bremridge  ('),  certainly  lead  me  to  that 
conclusion.  If  I  were  to  allow  Mr.  Luke  to  sue  alone  to  set 
aside  the  deed,  it  appears  to  me  that  the  same  inconvenience 
would  follow  as  I  have  already  pointed  out  with  regard  to  the 
foreclosure.  You  might  have  a  conflict  between  the  plaintiff 
and  those  persons  who  are  jointly  interested  with  him  in  the 
estate,  and  into  that  conflict  you  would  drag  the  person  who 
claims  the  benefit  of  the  deed.  Again,  supposing  there  were, 
as  there  are  here,  numerous  parties  who  claim  an  interest 

0)  10  Vea,  209.  (•)  7  B.  M.  A  Q.,  48. 

(«)  2  K.  A  J.,  174;  8  D.  M.  A  G.,  100. 
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in  the  trust  estate,  each  of  them  might  maintain  a  separate 
action,  and  to  that  action  the  person  claiming  the  benefit  of 
the  deed  must  in  all  cases  be  a  party.  I  am  of  opinion  that 
it  is  expedient  that  the  internal  question,  whether  an  action 
should  be  brought  or  not,  should  be  litigated  between  the 
persons  who  are  ^interested  in  the  determination  of  [800 
that  question.  In  the  case  of  a  trust  estate  it  would  un- 
doubtedly be  necessary  to  have  all  the  cestuis  que  trust 
properly  before  the  court,  and  in  the  action  so  constituted 
the  court  might  determine  between  the  various  views  taken 
by  the  trustees  what  would  be  proper  to  be  done.  But  it 
would  be  a  great  inconvenience,  a  great  hardship,  to  a  mort- 
gagor or  a  person  claiming  the  benefit  of  an  instrument,  if 
I  were  to  allow  an  intestine  quarrel,  between  persons  en- 
titled to  the  mortgage  money  or  the  estate  dealt  with  by  the 
instrument,  to  be  litigated  in  the  same  action  as  that  in 
which  the  mortgage  is  sought  to  be  enforced  or  the  instru- 
ment to  be  set  aside.  On  that  broad  ground  I  determine 
that  the  present  plaintiff  cannot  maintain  this  action. 

I  desire  to  make  two  other  observations.  One  is  this.  It 
does  not  appear  that  Mr.  Luke  made  any  application  to  his 
CO- trustees  to  join  in  the  action ;  and  when  I  asked  the 
counsel  for  Messrs.  Browne  and  Sandys  whether  they  were 
willing  to  be  placed  as  co-plaiiitiffs  upon  the  record,  they 
declined  so  to  be  placed.  The  other  observation  is  this,  that 
what  I  have  said  with  regard  to  the  proper  constitution  of 
such  actions  does  not  apply  necessarily,  or  perhaps  at  all,  to 
cases  in  which  one  of  several  persons  jointly  interested  is 
colluding  with  the  principal  defendant,  or  to  cases  in  which 
it  may  be  necessary  for  the  court  to  intervene  with  unusual 
activity  by  way  of  giving  protection  to  the  property.  But 
what  I  do  determine  is  tnis,  that  in  an  action  such  as  this, 
for  foreclosure  and  setting  aside  a  deed,  the  domestic  quarrel 
whether  such  an  action  shall  or  shall  not  be  brought  ought 
to  be  determined  separately,  and  that  the  person  who  claims 
the  benefit  of  the  deed,  or  who  stands  in  the  position  of 
mortgagor  is  not  to  be  harassed  by  controversies  of  the  nature 
which  have  been  here  ventilated  between  persons  who  claim 
an  interest  as  mortgagees.  On  these  grounds  I  am  com- 
pelled to  decide  against  the  plaintiff,  and  to  give  judgment 
for  all  the  defendants  with  costs.  "" 

Solicitors  for  plaintiff :  Janson^  Cobb  &  Pearson. 
Solicitors  for  defendant  company:   Mayhew^  Salmon  & 
Whiting, 


>» 


»> 
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Solicitors  for  defendants  Browne  and  Sandys :  Sandys  <6 
Trevenen. 
Solicitors  for  tenant  for  life :   TT.  &  A.  RanJcen  Ford. 

See  13  Eng.  Rep.,  757-8  note;  23  surety,  and  he  promising  to  do  so,  held 

Eng.  Rep.,  632  note.  binding  on  those  executing,  although 

If  the  consent  of  one  or  more  to  the  third  surety  failed  to  execute :  Or- 

bringa  joint  action  cannot  be  obtained,  dinary  v.  Thatcher,  41  N.  J.  Law,  408. 

he  or  they  may  be  made  defendant  nn-  Where  a  recognizance  began  "  We, 

der  section  119  of  the  old  code  (§  448  naming  the  bail  proposed,  '*  hereby  ac 

present  code),  in  which  case  the  facts  knowledge  ourselves    replevin    bail, 

should  be  stated  in  the  complaint,  and  etc.,  having  been  prepared,  was  signed 

proved  upon  the  trial :   Hasbrouck  v,  by  one  of  the  recognizors  only,  to  be- 

Bunce,  62  N.  Y.,  475.  come  operative  when  signed  by  the  oth- 

Where  the  several  members  of  classes  er ;  but  it  was  never  signed  by  the  latter 

of  persons  interested  in  an  estate  sev-  or  approved  by  the  clerk.   Held  that  the 

ered  in  instructing  counsel,  the  court,  recognizance  never  became  operative : 

though  it  gave  them  costs  out  of  the  McKinley  id.  Snyder,  65  Ind. ,  143. 

estate,  directed  the   attention  of  the  Par(^  testimony  is  admissible  to  show 

master  to  the    subject,  on   taxation :  that  at  the  time  of  the  delivery  of  a 

Crawford  9.  Lundy,  28  Grant's  (U.C.)  promissory  note  to  the  payee,  the  note 

Chy.,  244.  was  not  to  be  considered  as  delivered 

As  to  how  far  one  who  signs  a  bond  until  it  was  signed  by  other  parties : 

or  other  obligation  on  condition  that  it  Bovey  v.  Chilicothe,  etc. ,  7  Am.  Law 

shall  be  signed  bv  another  before  de-  Rec. ,  548. 

livery  is  b^und  thereby,  if  delivered  A  bond  is  signed  by  a  principal  obll- 

without  such  signature,  see  20  Eng.  gor  and  a  number  of  sureties,  and  there 

Rep.,  695  note  ;  25  Am.  Rep.,  706  note  ;  are  several  scrolls  below  the  names  of 

1  Am.  Law  Review,  N.S.,  177  ;  1  Ken-  the  sureties  who  sign  it.     In  other  re- 

tucky  Law  Reporter,  23-4.  spects,  the  bond  is  complete  and  perfect 

Where  a  deed  shows  upon  its  face  on  its  face  ;  but  the  sureties  sign  it  and 
that  it  was  intended  to  be  jointly  exe-  deliver  it  to  the  principal  obligor,  on 
cuted,  so  that  all  parties  shall  be  bound  condition  that  he  snail  obtain  additional 
by  the  covenants,  an  execution  and  de-  signatures  to  execute  it,  before  he  de- 
livery by  some  of  the  parties  only  is  in-  livers  it  to  the  obligee  ;  but  he  violates 
complete,  and  does  not  bind  them  :  Ar-  the  condition  and  delivers  it  to  the 
thur  t7.  Ajiderson,  9  South  Car.' Rep.,  obligee  without  obtaining  additional 
234,  affirmed  11  id.,  56.  sureties  : 

A  surety  who  signs  an  official  bond  Held,  the  bond  is  binding  on   the 

upon  an  agreement  with  the  principal  sureties,  unless  the  obligee  had  notice 

obligor  that  he  is  not  to  become  liable  of  the  conditions  on  which  they  exe- 

until  the  bond  is  signed   by  others,  cuted  it ;  and  the  fact  that  there  were 

whose  names  are  written  in  the  obliga-  other  scrolls  to  the  instrument  to  which 

tory  part  of  the  instrument,  cannot  be  no  name  was  signed,  was  not  sufficient 

held  if  the  bond  is  delivered  by  the  to  put  the  obligee  upon  inquiry  as  to 

obligor  to  the  obligee  in  violation  of  the  authority  of  the  obligor  to  deliver 

such  agreement.  the  bond  to  him. 

In  such  case,  the  incomplete  condi-  A  bond  signed  by  a  principal  obligor 

tion  of  the  instrument  appearing  on  its  and  sureties,   apparently  perfect  and 

face,  is  notice  to  the  obligee  of  the  complete,    may    be  avoided   by  parol 

conditional  signing  of  the  surety,  suffi-  proof  that  the  obligee,  at  the  time  he 

cient  to  put  him  on  the  inquiry,  and  received  it  from  the  principal  obligor, 

bind  him  :    State  v,  Robinson,  8  Am.  had  notice  that  other  persons  were  to 

Law  Rec. ,  723.  sign  it  in  order  to  make  the  instrument 

,  A  guardian's   bond,   calling    in  its  effectual  as  to  those  who  did  sign  it. 

premises  for  three  sureties,  was  exe-  But,  in  such  a  case,  the  evidence  ought 

cuted  by  two  of  them  and  left  with  to  be  very  clear  and  satisfactory:  Nash 

the  surrogate,  they,  at  the  time,  telling  v.  Fugate,  4  Virg.  L.  J.,  340. 

the   guardian    to  bring  in  the  third  Where  the  instrument  signed  by  the 
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sureties  of  an  officer  was  a  priDted  form  picion :  Amis  v.  Marks,  8  Lea  (Tenn.), 

of  a  bond ,  with  blanks  for  inserting  in  073<4,  and  cases  cited, 

the  bodj  the  names  of  the  sureties,  Where  an  agreement  to  paj  a  claim 

amount  of  penalty,  office  to  which  the  by  some  of  the  heirs  against  the  estate 

principal  was  elected  and  date  of  elec-  is  made  by  executors,  signed  by  some 

tion,  etc.,  and  these  blanks  were  filled  of  them  unconditionally,  and  by  another 

up  by  the  city  officials  without  the  with  the    condition  that    it  shall  be 

knowledge  or  consent  of  the  sureties  :  signed  by  all  the  heirs  of  the  deceased  ; 

Held,  that  as  to  the  sureties  the  bond  though  never  so  signed,  it  is  bindipg 

was  absolutely  void,  and  that  knowl-  upon  all  the  other  executors  and  their 

edge  of  these  facts  by  the  clerk,  who  personal  representatives,  and  upon  him 

was  the  official  custodian  of  the  bonds  also  if  assented  to  by  all  the  heirs  ex- 

and  the  person  to  whom  they  should  be  cept  those  for  whose  benefit  the  agree- 

delivered,  was  notice  to  the  city  :  Gage  ment  was  made,  as  their  assent  can  be 

V.  Chicago,  2  Brad  well  (Ills.),  332,  345,  presumed. 

and  cases  cited ;  Allen  v,  Mamey,  65  Where  a  joint  instrument  is  drawn 

Ind. ,  399.  to  be  signed  by  several  and  one  who 

Where,  on  an  appeal  bond,  a  surety  fails  to  sign,  all  are  discharged.  It  is 
signs  the  bond  and  intrusts  it  to  the  otherwise  in  the  case  of  a  joint  and  sev- 
principal  fordelivery  to  the  mayor,  only  eral  instrument,  a  security  for  an  ante- 
upon  its  being  also  signed  by  another  cedent  debt,  or  where  the  parties  sign- 
whose  name  appears  in  the  body  of  the  ing  knew  that  fewer  than  the  whole 
bond  as  a  co-surety,  its  delivery  by  the  number  were  to  sign  it :  Finney  v.  Fin- 
principal  without  the  knowledge  or  ney,  1  Pearson  (Penn.),  70. 
consent  of  the  surety  and  without  the  Sureties  on  a  bail  bond  in  answer  to 
signature  of  such  co-surety,  and  its  ac-  a  scire  facias  pleaded  non  est  factum, 
ceptance  and  approval  by  the  mayor,  and  alleged  that,  without  their  knowl- 
do  not  render  the  surety  liable.  And  edge,  consent  or  authority,  the  bond 
the  fact  that  the  principal  had  erased  since  its  execution  had  been  materially 
the  name  of  such  surety  before  deliver-  altered  by  the  erasure  of  the  name  of  an- 
ing  the  bond  to  the  mayor,  does  not  other  surety  against  whom  no  judgment 
alter  the  rule :  Alleni?.  Mamey,  65Ind.,  nisi  had  been  taken,  wherefore  they 
899.  were  not  liable.     Held  a  sufficient  an- 

A   private  agreement   between  the  swer  to  the  scire  facias  :  Davis  v.  State, 

surety  and  principal  of  an  official  bond,  5  Texas  Ct.  App.,  48. 

in  the  nature  of  a  condition,  will  not  In  such  cases  those  above  the  name 

affect  the  rights  of  the  public,  when  are  bound,  but  those  below  are  not,  for 

the    bond    has  been    accepted  by  the  it  may  have  been  that  the  signature 

proper  authority  without  notice  of  the  erased  was  the  principal  inducement 

condition,  especially  if  there  be  nothing  for  them  to  sign  ;  People  v.  Lynn,  2  La- 

on  the  face  of  the  bond  to  excite  sua-  batt  (Cal.),  187;  Id.,  84. 


[7  Chancery  Division,  801.] 
Fry,  J.,  Jan.  11,  12,  14,  16,  1878. 

*SiEGERT  v^  Findlater.  [801 

[1876    S.     96.] 

Trade-mark — Trade  Name — Name  of  Place — Fra-ud — Injunction — Collateral  Murep- 

resentaiion  by  Plaintiff, 

The  plaintiff  manufactured  a  fluid  which  he  sold  under  the  name  of  "  Aromatic 
Bitters,"  and  it  was  described  by  this  name  upon  the  wrappers  of  the  bottles  in  which 
it  was  sold.  It  became,  however,  generally  known  in  the  market  by  the  name  of 
"  Anj^ofltura  Bitters,"  it  having  been  originally  manufactured  at  the  town  of  Angos- 
tura in  Venezuela.  The  name  of  this  town  was  afterwards,  by  a  decree  of  the  state, 
changed  to  Cuidad  Bolivar.  After  this  change  had  taken  place,  the  defendant  began 
to  manufacture  in  the  same  town  a  different  naid,  which  be  at  first  sold  under  the 
name  of  "  Aromatic  Bitters,"  but,  having  been  restrained  in  an  English  colony  from 
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using  that  namo,  he  adopted  the  name  "  Angostura  Bitters,"  and  placed  it  upon  the 
wrappers  of  his  bottles,  also  registering  his  wrapper  at  Stationers'  Hall.  His  wrap- 
pers were  very  similar  to  those  of  the  plaintiff,  but  they  contained  a  statement  that 
the  fluid  was  prepared  by  the  defendant.  After  tliis  the  plaintiff  adopted  the  name 
"  Angostura  Bitttirs,"  and  placed  it  upon  his  wrappers,  and  he  brought  an  action 
against  the  defendant,  claiming  an  injunction  to  restrain  him  from  imitating  the 
plaintiff's  wrappers,  and  from  using  the  name  "  Angostura  Bitters."  At  the  time 
when  the  action  was  brought  the  plaintifif  had  ceased  to  carry  on  his  manufacture  at 
Cuidad  Bolivar: 

Held^  upon  the  evidence,  that  the  defendant  had  been  guilty  of  an  attempt  to  de- 
ceive, and  that,  though  he  could  not  be  restrained  from  using  the  name  "  Angostura 
Bitters,"  in  case  he  should  ever  discover  the  plaintiff's  secret,  and  manufacture  the 
same  fluid,  yet  he  must  be  restrained  from  using  the  name  so  as  to  daceive  the  public 
into  the  belief  that  his  fluid  was  the  plaintiff's. 

It  was  alleged  by  the  defendant  that  the  plaintiff  was  disentitled  to  relief,  because, 
at  the  time  of  the  trial,  he  was  using  wrappers  which  contained  a  misrepresentation, 
The  plaintiff  did  not  begin  to  use  those  wrappers  until  after  the  action  had  been 
brought: 

Uddf  that  there  was  in  fact  no  misrepresentation  in  the  wrappers  in  question,  but 
that,  even  if  there  had  been,  a  misrepresentation  not  made  till  after  the  commence- 
ment of  the  action  would  not  have  affected  the  plaintiff's  title  to  relief. 

This  action  was  brought  to  restrain  the  defendants,  Messrs. 
Inglis  &  Wulfl,  from  selling  any  bitters  in  bottles  enveloped 
in  wrappers  in  imitation  of  the  wrappers  nsed  by  the  plain- 
tiffs, or  any  other  wrappers  or  labels  having  the  name  "An- 
802]  gostura"  *thereon,  or  so  contrived  as  to  represent 
the  preparation  offered  for  sale  by  the  defendants  as  beine 
the  cordial,  known  as  "Angostura  Bittei*s,"  manufactured 
and  sold  by  the  plaintiffs. 

Dr.  Siegert,  the  father  of  the  plaintiffs,  resided  in  the  town 
of  Angostura,  in  the  republic  of  Venezuela.  He  discovered 
a  secret  for  the  composition  of  a  fluid  which  he  described  as 
"Aromatic  Bitters,"  and  in  1830  established  a  manufactory 
at  that  place,  and  manufactured  the  fluid  and  sold  it  in  large 
quantities  in  England  and  other  countries.  After  Dr.  Sie- 
gert's  death,  in  1870,  the  business  was  continued  by  the 
plaintiffs.  In  May,  1846,  the  name  of  the  town  of  Angos- 
tura was,  by  a  decree  of  the  state,  changed  to  Cuidad  Boli- 
var, but  the  town  continued  up  to  the  time  when  the  action 
was  commenced  to  be  generally  known  in  England  by  its 
old  name.  Dr.  Siegert' s  fluid  was  sold  by  him,  and  after- 
wards by  the  plaintiffs,  in  bottles  enveloped  in  paper  wrap- 
f)ers,  upon  which  was  printed,  in  parallel  columns  in  three 
anguages,  Spanish,  English,  and  German,  a  description  of 
the  virtues  of  the  preparation,  and  of  the  way  in  which  and 
the  purposes  for  which  it  was  to  be  used.  The  heading 
of  the  centre  column,  which  was  in  English,  was  this : 

"Aromatic  Bitters, 

"Prepared  by  Dr.  Siegert  at  Angostura. 

"(Now  Cuidad  Bolivar.)" 
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The  headings  of  the  other  columns  were  similar. 
Beneath  the  three  parallel  columns  was  a  similar  descrip- 
tion, with  a  similar  heading,  in  French. 

The  fluid  obtained  a  large  sale  in  England  and  other  coun- 
tries, and  became  generally  known  in  the  English  market  as 
**  Angostura  Bitters,"  though  Dr.  Siegert  himself  never  de- 
scribed it  by  that  name,  nor  did  the  plaintiffs  make  use  of 
that  name  until  (as  will  be  presently  stated)  the  year  1875. 

In  the  year  1870  a  Dr.  Teodoro  Meinhard,  who  had  for 
some  years  previously  manufactured  bitters,  prepared  from 
a  recipe  discovered  by  himself,  at  Upata,  in  Venezuela,  re- 
moved his  manufacture  to  Cuidad  Bolivar.  He  sold  his 
E reparation  in  bottles  which  resembled  in  shape  those  used 
y  the  plaintiffs,  and  which  were  enveloped  in  paper  wrap- 
Sers  having  upon  them  a  description  in  three  languages, 
panish,  English,  and  German,  arranged  in  three  parallel 
*columns,  a  fourth  description  in  French  being  printed  [803 
underneath  the  others.  The  heading  of  the  centre  column, 
which  was  in  English,  was  this : 

"Aromatic  Bitters, 

''Prepared  by  Teodoro  Meinhard, 

"Cuidad  Bolivar,  formerly  Angostura." 

The  headings  of  the  other  columns  were  similar. 

It  was  admitted  that  Meinhard' s  preparation  was  entirely 
different  from  that  of  the  plaintiffs. 

In  the  year  1874  the  plaintiffs  instituted  proceedings  in  the 
Supreme  Civil  Court  of  Trinidad  against  one  William  Ehlers, 
who  was  acting  as  the  agent  of  Meinhard  in  Trinidad,  and 
on  the  3d  of  February,  1874,  an  interlocutory  order  was 
made  restraining  Ehlers,  until  the  hearing  of  the  cause,  from 
selling  or  exposing  for  sale,  or  from  exporting,  any  composi- 
tion put  up  in  bottles  enveloped  in  wrappers  having  printed 
thereon  the  name  "Aromatic  Bitters,"  and  a  description  of 
the  uses,  properties,  and  qualities  thereof,  in  imitation  of 
the  wrappers  used  by  the  plaintiffs,  or  any  other  wrappers 
so  contrived  or  expressed,  as  by  colorable  imitation  or  oth- 
erwise, to  represent  the  composition  sold  by  the  defendant 
Bs  being  that  manufactured  and  sold  by  the  plaintiffs. 
Ehlers  afterwards  submitted  to  a  perpetual  injunction.  After 
this  Meinhard  made  some  alterations  in  his  wrappers,  but 
he  still  continued  to  print  upon  them  a  description  in  three 
languages,  in  parallel  columns,  with  a  similar  description  in 
French  underneath.  The  heading  of  the  centre  column  of 
the  altered  wrappers,  which  was  in  English,  was  this : 
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''Angostura  Bitters, 
"Prepared  by  Teodoro  Meinhard, 
Cuidad  Bolivar,  formerly  Angostura." 

The  headings  of  the  other  columns  were  similar,  and  diag- 
onally across  the  three  columns  there  was  printed  in  large 
red  letters  the  words  "Angostura  Bitters."  This  wrapper 
was  registered  at  Stationers"  Hall. 

Early  in  the  year  1876  the  plaintiffs  removed  their  manu- 
facture to  Port  of  Spain,  Trinidad,  and  they  then  made 
an  alteration  in  their  wrappers.  The  description  was  still 
804]  printed  in  *Spanish,  English,  and  German,  in  three 
parallel  columns,  underneath  which  was  a  description  in 
French. 

The  heading  of  the  centre  column,  which  was  in  English, 
was  this : 

"Aromatic  Bitters, 

or 

"Angostura  Bitters, 

"Prepared  by  Dr.  Siegert,  at  Angostura." 

"(Now  at  Port  of  Spain,  Trinidad.)" 

The  headings  in  the  other  languages  were  similar. 

Before  this  the  plaintiffs  had  not  used  the  words  "Angos- 
tura Bitters"  upon  their  wrappers. 

On  the  9th  of  March,  1876,  the  plaintiffs  commenced  this 
action  against  Messrs.  Findlater  &  Co.,  who  were,  as  they 
alleged,  selling  a  composition  described  as  "Angostura  Bit- 
ters," contained  in  bottles  enveloped  in  wrappers  which  were 
an  imitation  of  the  plaintiffs'  wrappers.  The  defendants 
Inglis  &  Wulff  then  wrote  to  the  plaintiffs,  admitting  that 
they  had  sold  the  articles  in  question  to  Findlater  &  Co., 
and  were  answerable  for  so  doing,  and  requesting  that  the 
action  might  proceed  against  them.  Inglis  &  Wulff  were 
accordingly  made  defendants,  and  Findlater  &  Co.  were  dis- 
missed. Inglis  &  Wulff  were  the  agents  in  England  of  one 
A.  F.  Nagel,  of  Hamburg,  who  was  the  general  agent  for 
the  sale  in  Europe  of  Meinhard' s  bitters.  The  fluid  sold  by 
Inglis  &  Wulff  was  Meinhard' s,  and  it  was  sold  in  bottles 
enveloped  in  wrappers  of  the  form  which  he  adopted  after 
the  injunction  had  been  obtained  against  Ehlers  in  Trinidad. 

The  plaintiffs  alleged  that  these  wrappers  were  an  inten- 
tional and  fraudulent  imitation  of  their  own  wrappers ;  that 
the  plaintiffs'  preparation  had  been  long  well  known  to  the 
trade  and  the  public  in  England  and  elsewhere  as  "Angos- 
tura Bitters"  ;  that  the  introduction  of  the  word  "Angos- 
tura" into  the  wrappers  of  the  bottles  sold  by  the  defendants 


I    _ 
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was  absolutely  unnecessary,  except  for  the  purpose  of  pass- 
ing off  the  composition  sold  by  them  as  that  of  the  plaintiffs ; 
and  that  by  the  use  of  such  wrappers  the  ordinary  public 
were  liable  to  be  misled,  and  had,  in  fact,  been  misled,  into 
purchasing  the  composition  sold  by  the  defendants  instead 
of  the  plaintiffs'  preparation.  And  the  plaintiffs  claimed 
an  injunction  to  the  effect  already  mentioned. 

*Bj  their  statement  of  defence  the  defendants  said  [805 
that  It  was  in  consequence  of  their  containing,  or  being  sup- 
posed to  contain,  Angostura  bark,  as  well  as  from  the  place 
at  which  they  were  manufactured,  that  bitters  manufactured 
at  Ciudad  Bolivar  or  Angostura  had  for  many  years  been 
known  as  "Angostura  Bitters."  They  denied  that  the  plain- 
tiffs' bitters  had  become  universally  known  and  distinguished 
as  "Angostura  Bitters,"  or  that  the  plaintiffs  had  any  ex- 
clusive right  to  use  that  term.  On  the  contrary,  they  said 
that  Meinhard  was  the  only  manufacturer  of  bitters  who 
then  carried  on  such  manufacture  at  Ciudad  Bolivar  or  An- 
gostura, and  that  he  claimed  the  exclusive  right  to  use  the 
term  "Angostura  Bitters." 

This  was  the  trial  of  the  action. 

The  defendants  admitted  that  they  were  indemnified 
against  the  costs  of  the  action  by  Meinhard. 

It  appeared  that  after  the  commencement  of  the  action 
the  plaintiffs  altered  again  the  form  of  the  wrapper  which 
they  used  in  England.  It  was  alleged  by  the  defendants 
that  this  new  wrapper  contained  misrepresentations. 

Cookson^  Q.C.,  and  H.  Fellows^  for  the  plaintiffs:  It  is 
clear  that  the  defendants  began  in  1874  to  use  the  name 
"Angostura  Bitters"  upon  their  wrappers  with  the  view  of 
passing  off  their  manufacture  as  that  of  the  plaintiffs ;  or, 
at  any  rate,  that  the  use  of  that  name  is  likely  to  have  that 
effect ;  and,  apart  from  the  use  of  that  name,  the  general 
form  and  design  of  the  defendants'  bottles  and  wrappers 
closely  resembles  the  form  and  design  of  those  of  the  plain- 
tiffs, and  is  calculated  and  intended  to  deceive.  And  we 
have  proved  some  instances  of  actual  deception.  The  Olen- 
field  Starch  Case^  Wotherspoon  v.  Currie{^\  and  Singer 
Manufdcturing  Company  v.  Wilson  ("),  are  authorities  in 
our  favor. 

[Fry,  J.:  The  name  "Angostura  Bitters"  has  been  used 
to  signify  the  particular  article  manufactured  by  the  plain- 
tiffs, and  it  has  only  indirectly  denoted  the  maker  of  the 
article,  because  the  plaintiffs  have  been  the  only  makers  of 
that  article.    But  any  person  who  could  discover  the  secret 

(0  Law  Rep.,  5  H.  L.,  508.  («)  2  Oh.  D.,  484;  16  Eng.  R.,  827. 

25  Eng.  Rep.  4 


26  CHANCERY  DIVISION.  [Vol.  VH. 

1878  Siegert  v.  Findlater.  Fry,  J. 

806]  of  the  manufacture  would  *have  a  right  to  make  and 
sell  the  same  article,  the  plaintiffs  having  no  patent  right. 
How,  then,  can  I  restrain  the  defendants  absolutely  from 
using  the  word  "Angostura"?  If  they  should  even  make 
the  same  thing  as  the  plaintiffs,  they  would  surely  have  a 
right  to  call  it  "Angostura  Bitters."  It  is  not  like  the 
Singer  Case^  where  the  name  "Singer"  originally  indicated 
the  maker  of  the  machine,  nor  is  it  like  the  Olenfleld  Starch 
Case^  where  "Starch"  was  the  genus  and  "Glenfield"  was 
the  species^  and  showed  that  "Glenfield  Starch"  was  made 
by  a  particular  manufacturer.] 

Here  the  defendants'  article  is  admittedly  a  different  thing 
from  the  plaintiffs',  and  the  calling  it  by  the  name  which  the 
plaintiffs'  article  has  acquired  in  the  market  is  a  badge  of 
fraud :  Seixo  v.  Provezende  (*).  It  is  not  conclusive  in  the 
defendants'  favor  that  Meinhard  is  stated  on  the  wrapper  to 
be  the  manufacturer:  WotTier spoon  v.  Ourrte{*);  Singer 
Manvfacturing  Company  v.  Wilson  {^\  We  are  entitled, 
.at  any  rate,  to  an  injunction  against  tlie  use  of  the  words 
"Angostura  Bitters,"  or  of  the  word  "Angostura"  in  the 
way  m  which  the  defendants  have  used  it,  or  in  any  other 
way  calculated  to  mislead  the  public.  An  important  ele- 
ment in  the  case  is  the  fact  that  tne  name  of  the  town  Angos- 
tura had  been  legally  changed  before  Meinhard  commenced 
his  manufacture  there. 

We  are  entitled  to  an  order  similar  to  that  which  was 
made  in  the  Apollinaris  Waier  Case,  Apollinaris  Company 
V.  Edwards  {^). 

[FAy,  J. :  There  is  this  distinction :  Apollinaris  Water 
was  a  natural  product,  whereas  "Angostura  Bitters"  is  an 
artificial  compound.] 

The  value  of  the  name  consists  in  the  general  public  use 
of  it  to  describe  the  article,  whether  the  name  was  originally 
given  by  the  vendor  or  not. 

[They  referred  also  to  Radde  v.  Norman  (') ;  Mc Andrew 
V.  Bassett  (•) ;  Raggett  v.  Findlater  (') ;  Broadhurst  v.  Bar- 
low (before  Vice-Chancellor  Wickens,  Nov.  21,  1872).] 
807]  *  North,  Q.C.,  and  J".  Cutler,  for  the  defendants :  The 
material  point  in  the  case  is  the  use  of  the  words  "Angostura 
Bitters."  They  only  mean  bitters  made  at  Angostura,  and 
the  evidence  shows  that,  though  the  name  of  the  town  has 

0)  Law  Rep.,  1  Ch.,  192.  (»)  Law  Rep.,  14  Eq.,  848;  3  Eng.  R., 

(«)  Law  Rep.,  6  H.  L.,  508.  776. 

(»)  2  Ch.  D.,  434 ;  16  Eng.  R.,  827.  (•)  4  D.  J.  A  S.,  880. 

if)  Seton's  Decrees,  4th  ecL,  vol.  i,  (')  Law  Rep.,  17  Eq.,  29 ;  7  Eng.  Rep., 

p.  237.  663. 
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been  legally  changed,  the  town  is  generally  known,  at  any 
rate  in  England,  by  the  old  name ;  and  the  old  name  still 
appears  in  the  best  maps.  It  is  not  like  the  Singer  Case^ 
where  the  jjlaintiff  s  name  had  been  used.  That  is  an  im- 
portant distinction  with  regard  to  the  question  of  fraud. 

[Fry,  J.:  I  am  disposed,  to  think  that  in  the  whole  get-up 
of  your  goods  there  has  been  an  attempt  to  make  them  like 
the  plaintiffs'.] 

We  are  quite  ready  to  alter  the  form  of  our  wrappers. 
But  the  real  question  is  the  use  of  the  word  "Angostura," 
and  that  we  claim  the  right  to  use.  We  began  to  use  it  be- 
fore the  plaintiffs.     There  was  no  fraud  in  this. 

Of  couse  we  are  not  entitled  to  use  the  word  for  the  pur- 
pose of  representing  our  article  as  that  of  the  plaintiffs,  but 
we  have  not  done  that.  Our  article  is  made  at  Angostura, 
and  our  wrappers  clearly  state  who  the  manufacturer  is. 
No  person  wno  uses  ordinary  care  can  be  deceived.  The 
evidence  shows  that  there  are  various  kinds  of  bitters  known 
in  the  trade,  and  several  of  them  are  called  by  the  names  of 
the  places  where  they  are  made.  The  fact  that  the  plaintiffs 
are  the  sole  makers  of  a  particular  article  does  not  give 
them  a  monopoly  of  anything  else  which  may  be  properly 
described  by  the  same  name  as  that  by  which  their  article 
has  become  known.  There  is  no  representation  that  our 
article  is  that  of  the  plaintiffs.  When  the  public  asked  for 
"Angostura  Bitters"  they  did  not  ask  for  the  plaintiffs' 
bitters. 

[Fry,  J. :  When  you  add  the  fact  that  the  plaintiffs  were 
the  sole  manufacturers  of  the  article,  it  is  clear  that  the  pub- 
lic meant  the  plaintiffs'  bitters,  though  this  was  not  actually 
present  to  the  mind  of  the  purchaser.] 

But  as  soon  as  it  became  known  t 
making  "Angostura  Bitters,"  a  purchaser  must  know  that 
in  asking  for  "Angostura  Bitters"  he  will  not  necessarily 
get  the  plaintiffs'  article. 

[Fry,  J.:  The  common  usage  by  men  of  business  at  the 
place  *itself  after  the  alteration  of  name  had  been  [808 
made  is  very  material  upon  the  question  whether  any  man 
of  business  desiring  to  act  honestly  would  call  his  goods 
"Angostura"  after  the  name  had  been  changed.] 

If  we  are  entitled  to  use  the  name  to  describe  the  same 
article  as  that  which  the  plaintiffs  make,  why  not  to  describe 
another  similar  article  so  long  as  we  do  not  represent  it  to 
be  the  plaintiffs'  ?  If  the  plaintiffs  claim  the  name  as  their 
trade- mark,  they  are  entitled  to  the  use  of  it  absolutely  for 
the  particular  article  which  they  make :  Mc Andrew  v.  Bas- 


lat  some  one  else  was 
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sett{').    The  plaintiffs  have  asked  too  much,  and  ought, 
therefore,  to  fail  in  this  action. 

Then,  again,  they  have  made  misrepresentations  in  the  last 
wrappers  which  they  have  adopted,  and  this  disentitles  them 
to  relief :  Plddlng  v.  How  (*) ;  Leather  Clotli  Company  v. 
American  Leather  Cloth  Company  (') ;  Ford  v.  Foster  (*) ; 
Cheanin  v.  Walker  f). 

[Fry,  J.:  This  wrapper  was  introduced  after  the  action 
had  been  commenced.  Is  there  any  authority  that  a  fraud 
committed  subsequently  to  the  commencement  of  the  action 
will  deprive  the  plaintiff  of  his  right  ?] 

The  plaintiffs  claim  the  continuous  use  of  a  wrapper  sub- 
stantially the  same.  They  have  adduced  no  sufficient  evi- 
dence of  actual  deception :  Cope  v.  Foans  ('). 

Pry,  J.,  after  stating  the  nature  of  the  case  and  the  change 
of  the  name  of  the  town  of  Angostura,  continued : 

Now  there  has  been  a  great  contest  as  to  the  effect  of  that 
change,  that  is  to  say,  how  far  it  has  taken  effect  in  public 
usage,  that  being  material  with  regard  to  the  good  faith  of 
Meinhard  in  adopting  the  name  of  Angostura.  Upon  the 
evidence  before  me  1  come  to  the  conclusion  that,  in  the 
country  itself  and  among  business  men,  the  name  of  Angos- 
tura has  gone  out  of  general  use,  and  that  the  name  of  Giu- 
dad  Bolivar  has  come  into  general  use,  and  has  supplanted 
the  other  name. 

I  bear  in  mind  that  there  is  evidence  that  in  England  the 
809]  place  *is  still  more  generally  called  Angostura,  but 
that  circumstance  does  not  suffice,  as  we  know  that  old  names 
often  survive  at  a  distance  when  they  are  abandoned  at  the 
place  of  their  most  common  use.  That  is  a  phenomenon 
which,  as  anybody  who  is  at  all  acquainted  with  family  life 
knows,  often  happens  with  regard  to  familiar  names.  There- 
fore I  come  to  the  conclusion  that  a  man  of  business  there, 
dealing  in  the  ordinary  way,  would,  at  the  time  when  Mein- 
hard set  up  his  business  there,  have  described  the  town  as 
Ciudad  Bolivar  and  nothing  else.  [His  Lordship  then  re- 
ferred to  some  of  the  other  facts  ana  to  the  granting  of  the 
injunction  in  Trinidad,  and  continued:] 

After  the  granting  of  that  injunction  Meinhard  assumed 
the  word  "Angostura,"  as  the  description  of  the  bitters 
which  he  sold.  It  becomes  important  therefore  to  consider 
what  was  the  history  of  this  word  "Angostura"  as  applied 
to  bitters.     The  original  application  of  the  word  to  the  bit- 

0)  4  D.  J.  A  S.,  880.  (*)  Law  Rep.,  7  CK,  611. 

(«)  8  Sim.,  477.  (*)  6  Ch.  D.,  850;  22  Eng.  Rep.,  618. 

(»)  1 1  H.  L.  C,  628.  (•)  Law  Rep.,  18  Eq.,  188 ;  9  Eng.  R.,  689. 


Vol  VII.]  CHANCERY  DIYISIGN.  29 

Fry.  J.  Siegert  v.  Findlater.  1878 

ters  of  Dr.  Siegert  was  natural,  because  they  were  made  in 
the  town  of  Angostura,  and  it  appears  from  the  evidence 
that  after  their  introduction  into  England,  in  1863,  "Angos- 
tura Bitters"  was  used  for  many  years  in  England  as  de- 
scriptive of  them.  In  fact,  I  cannot  on  the  evidence  come 
to  any  other  conclusion  than  that,  from  the  time  of  their 
introduction  in  1863  down  to  the  present  time,  the  popular 
name  of  the  plaintiffs'  bitters  in  this  country  has  been  "An- 
gostura Bitters."  At  the  same  time,  it  must  be  borne  in 
mind  that  the  plaintiffs  had  never  adopted  the  name  "  An- 
gostara  Bitters''  in  their  own  description  down  to  the  as- 
snmption  of  it  by  Meinhard  in  1874.  Therefore  the  matter 
stood  in  this  way  when  the  injunction  was  granted  by  the 
court  of  Trinidad :  there  was  one  name  which  the  plaintiffs' 
firm  bad  put  upon  their  bitters,  and  there  was  another  name 
which,  at  any  rate  in  England,  the  public  had  attached  to 
them,  and,  being  restrained  to  a  certain  extent  in  the  use 
of  the  name  which  appeared  on  the  plaintiffs'  bitters,  Mein- 
hard was  ingenious  enough  to  adopt  the  other  name  by 
which  they  were  known  in  the  market.  [After  referring  to 
some  of  the  other  facts,  liis  Lordship  continued :] 

This  being  the  history  of  the  proceedings  of  the  two  firms, 
the  substantial  question  which  in  my  opinion  arises  is  this, 
whether  the  wrappers  used  by  Meinhard,  and  the  general 
form  in  which  *his  bitters  are  made  up,  have  been  [810 
adopted  by  him  for  the  purpose  of  representing  that  his 
goods  are  the  goods  of  the  plaintiffs,  and  whether  those 
wrappers  and  that  general  form  are  calculated  to  produce 
that  effect.  That  seems  to  me  to  be  the  main  question  which 
I  have  to  try. 

Now,  in  trying  that  question,  the  first  step  which  I  have 
to  take  is  to  compare  the  things  themselves.  I  have  them 
before  me,  and  no  one  can  look  at  the  two  articles  without 
seeing  a  great  similarity  in  their  "get  up,"  if  I  may  use  that 
expression.  The  bottles  are  of  very  much  the  same  form 
and  size,  the  sealing  wax  is  closely  alike  in  color,  and  in 
general  effect  the  two  articles  are  exceedingly  alike.  Then 
when  I  compare  the  wrappers,  the  intention  is  brought  to 
my  mind  irresistibly.  [His  Lordship  referred  to  character- 
istics of  the  wrappers.] 

It  is  true  that  the  letters  printed  on  the  wrappers  are  not 
identical  in  form.  It  is  true  that  Meinhard' s  wrapper  has 
the  words,  "Prepared  bv  Teodoro  Meinhard"  sufficiently 
apparent  upon  it,  thougn  not  very  prominently,  and  that 
the  plaintiffs'  wrapper  has  the  words  "Prepared  by  Dr.  Sie- 
gert."    But,  notwithstanding  this  fact,  tne  two  wrappers 
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are  so  alike  that  in  my  judgment  the  one  is  calculated  to 
look  like  the  other,  and  does  so.  Tlie  mere  fact  that  the 
name  of  the  maker  is  given  is  not  suflBcient  to  overcome  the 
effect  of  identity  in  other  respects,  as  is  clear  from  the  au- 
thorities. The  two  cases  of  w  other  spoon  v.  Currie  (')  and 
Singer  Manufacturing  Company  v.  Wilson  (*)  show  that 
the  mere  presence  of  the  name  of  the  manufacturer  is  not 
conclusive  that  there  is  no  attempt  to  palm  off  the  goods  as 
those  of  the  rival  manufacturer. 

Another  point  which  suggests  itself  to  my  mind  is  this  : 
Is  there  any  reason  in  the  nature  of  things,  in  the  character 
of  the  business,  or  the  character  of  the  product,  which  should 
produce  this  community — I  might  almost  say  this  identity — 
of  general  form,  in  the  absence  of  a  desire  to  deceive.  No 
such  reason  has  been  assigned  by  any  of  the  witnesses, 
though  I  have  called  the  attention  of  more  than  one  witness 
to  the  point,  and  the  defendants'  counsel  have  been  unable 
to  give  any  reason  for  the  community  of  form,  except  it  be 
a  desire  to  deceive.  It  must  be  borne  in  mind  that  the  form 
811]  of  these  bottles  is  peculiar.  It  does  not  *appear 
that,  so  far  as  is  known  to  any  of  the  merchants  in  large 
business  who  have  given  evidence  before  me,  bottles  of  sim- 
ilar form  are  used  for  any  other  liquor,  cordial,  or  bitter 
with  which  they  are  acquainted.  Then,  again,  there  is  the 
fact  to  which  I  have  already  adverted,  that  by  the  injunc- 
tion in  Trinidad,  Meinhard  felt  himself  constrained  to  aban- 
don the  word  "Aromatic,"  and  he  at  once  assumed  the  use 
of  the  word  "Angostura,"  which,  as  I  have  pointed  out, 
had  been  used  by  the  public  to  describe  the  plaintiffs'  goods 
at  an  earlier  period.  Further  than  that,  I  confess  I  doubt 
whether  the  word  "Angostura,"  if  it  was  meant  to  describe 
the  town,  was  used  bona  fide  by  Meinhard,  because  I  feel 
that  if  he  had  been  acting  bonafide^  he  would  have  used  the 
name  "Ciudad  Bolivar"  for  that  purpose;  and  if  he  asks 
me  to  believe  that  he  used  the  name  "Angostura"  in  1874 
because  he  was  carrying  on  business  in  that  town,  I  cannot 
accept  his  explanation.  I  come,  therefore,  to  the  conclusion 
that  Meinhard  had  a  design  to  induce  people  to  believe  that 
the  goods  sold  by  him  were  the  goods  of  the  plaintiffs.  I 
have  had  before  me  certainly  one,  but  as  it  appears  to  me, 
two  cases  in  which  a  skilled  person,  desiring  to  purchase 
the  plaintiffs'  bitters,  has  had  supplied  to  him  the  bitters 
made  by  Meinhard.  Further  than  that,  I  have  had  the  evi- 
dence of  several  persons  who  are  skilled  in  these  matters 
that  Meinhard' s  bottles  would  be  likely  to  deceive  them, 

Q)  Law  Rep.,  5  R  L.,  608.  («)  2  Ch.  D.,  484;  16  Eng.  R,,  827. 
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notwithstanding  the  difference  in  the  name  of  the  maker 
upon  them.  I  think,  therefore,  that  there  is  sufficient  evi- 
dence of  actual  deception  of  persons  well  acquainted  with 
this  class  of  goods. 

Then  the  next  point  set  up  by  the  defendants  is  this,  that 
there  are  misrepresentations  in  the  wrapper  now  used  by  the 
plaintiffs. 

I  cannot  see  that  there  is  in  fact  anything  in  that  wrapper 
amounting  to  a  fraudulent  misrepresentation  by  reason  of 
which  I  ought  to  debar  the  plaintiffs  from  any  right  they 
would  otherwise  have.  Further  than  that,  it  must  be  borne 
in  mind  that  these  alleged  misrepresentations  were  made,  if 
made  at  all,  in  a  wrapper  not  composed  till  six  or  seven 
months  after  the  institution  of  the  action,  viz.,  in  October, 
1876,  and  I  am  at  a  loss  to  see  how,  even  supposing  that 
they  were  fraudulent  misrepresentations,  they  could  be  a 
bar  to  the  plaintiffs'  right  oi  action.  It  seems  to  me  that 
the  case  of  Pord  v.  Foster  (')  is  decisive  on  that  point.  There 
it  will  *be  recollected  there  were  misrepresentations  [812 
by  the  plaintiff  which  were  held  by  the  court  to  be  collat- 
eral, that  is  to  say,  they  were  in  documents  other  than  the 
trade- mark  which  was  then  in  dispute,  and  in  the  decision 
of  the  Lord  Justice  Mellish  I  find  these  observations  (') : 
*'  I  am,  therefore,  of  opinion  that  an  action  at  law  could 
have  been  maintained  in  this  case.  And  we  are  in  the  same 
position  now  as  if,  before  Sir  John  Rolfs  Act,  which  altered 
the  rule  of  this  court,  an  injunction  had  been  refused,  with 
leave  to  the  plaintiff  to  bring  an  action  at  law,  and  that  ac- 
tion had  been  tried  and  a  verdict  obtained  for  the  plaintiff, 
and  the  plaintiff  were  now  before  the  court  asking  for  his 
injunction.  Now,  is  the  injunction  to  be  granted  or  not? 
It  appears  to  me  in  this  case  that  the  injunction  must  be 
granted,  unless  it  can  be  held  that  it  is  a  case  in  which  a 
court  of  equity  would  grant  an  injunction  to  restrain  the 
plaintiff's  action ;  because  it  cannot  be  right,  if  the  plaintiff 
IS  allowed  to  maintain  his  action,  that  he  should  be  obliged 
to  bring  perpetual  actions  at  law  instead  of  having  his  in- 
junction in  this  court."  "All  the  authorities,"  said  his 
Lordship  ('),  "  tend  in  that  direction,  and  seem  to  hold  that, 
if  an  action  at  law  will  lie,  there  will  be  a  remedy  in  this 
court  by  injunction.  Indeed,  I  do  not  see  what  equitable 
right  the  defendant  could  have  to  restrain  such  an  action. 
He  is  simply  a  person  who  has  committed  a  fraud  himself, 
and  who  nas  no  equitable  right  whatever,  and  the  only  de- 

(')  Law  Rep.,  7  Ch.,  611.  O  Law  Rep.,  7  Ch.,  682. 

(»)  Law  Rep.,  ^  Ch.,  633. 
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cision  which  can  be  cited  as  an  authority  is  Leather  Cloth 
Company  v.  American  Leather  Cloth  Company  (*),  where, 
no  doubt,  Lord  Westbury  and  Lord  Kingsdown  appear  to 
say  that  false  representations  of  this  kind  mi^ht  be  an 
answer  to  a  suit  in  equity.  But  that  was  plainly  a  case 
where  the  misrepresentation  was  in  the  trade-mark  or  label 
itself,  and  I  have  carefully  read  through  the  judgments  of 
Lord  Kingsdown  and  Lord  Westbury,  and  it  appears  to  me 
that  they  had  simply  that  question  before  them,  and  they 
had  not  at  all  present  to  their  minds  the  question  which  we 
have  to  decide,  namely,  whether  a  collateral  misrepresenta- 
tion would  be  an  answer  to  an  actioA  at  law,  and  if  it  be  not 
an  answer  to  an  action  at  law,  whether  it  could  be  an  answer 
to  a  suit  in  equity."  Now  it  does  appear  to  me  that  if  an 
813]  action  had  been  brought  in  March,  *1876,  for  dam- 
ages for  the  fraudulent  acts  of  Meinhard  in  respect  of  these 
foods,  and  had  not  been  tried  till  November,  1876,  it  would 
ave  been  impossible  for  the  defendants  to  have  alleged  a 
fraud  by  the  plaintiffs  in  October  as  a  bar  to  the  action,  and, 
if  it  would  not  be  a  bar  to  an  action  for  damages,  it  cannot 
be  a  bar  to  an  action  for  an  injunction. 

It  was  originally  suggested  that  I  should  restrain  the  use 
of  the  word  ''Angostura"  absolutely,  and  that  was  sought 
by  the  statement  of  claim.  I  took  an  opportunity  of  point- 
ing out  the  difficulty  I  should  have  in  doing  this.  The 
plaintiffs  have  been  for  many  years,  so  far  as  it  appears,  the 
sole  makers  of  these  particular  bitters,  which  have  been 
made  according  to  a  recipe  possessed  by  them  but  never 
published.  Just  in  the  same  way  Meinhard  has  a  recipe 
which  he  has  never  divulged,  which  he  does  not  assert  to 
produce  the  same  thing  as  that  which  is  made  by  the  plain- 
tiffs, but  which  produces  a  different  bitter.  The  two  are 
perfectly  distinguishable,  both  in  color  and  taste.  I  cannot 
say  that  Meinhard  may  not,  if  he  can,  make  a  bitter  identi- 
cal with  the  plaintiffs',  and,  if  he  does  so,  I  cannot  prevent 
him  from  selling  it  as  "Angostura  Bitters."  It  is  to  be  ob- 
served that  the  person  who  produces  a  new  article,  and  is 
the  sole  maker  of  it,  has  the  greatest  difficulty  (if  it  is  not 
an  impossibility)  in  claiming  the  name  of  that  article  as  his 
own,  because,  until  somebody  else  produces  the  same  arti- 
cle, there  is  nothing  to  distinguish  it  from.  No  distinction 
can  arise  from  using  the  name  of  the  class  so  long  as  the 
class  consists  of  only  one  species,  for  then  the  name  of  the 
species  and  the  name  of  the  class  will  be  the  same.  Because 
persons  in  England  have  called  the  actual  thing  made  "  Au- 

0)  1 1  H.  L.  C,  628. 
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gostura  Bitters,"  the  term  has  been  applied  to  the  plaintiffs' 
make.  It  is  quite  true  that,  to  a  person  who  knows  that 
these  bitters  are  made  pnly  by  the  plaintiffs,  the  use  of  the 
term  "  Angostura  Bitters"  carries  with  it  a  reference  to  the 
plaintiffs'  make,  but  the  expression  is  really  used  to  denote 
the  thing  itself;  that  is  what  it  primarily  denotes.  The 
reference  to  the  maker  only  arises  when  there  is  superadded 
to  the  thought  of  the  thing  the  thouglit  of  the  person  who 
makes  it ;  a  thought  which  seldom  arises  in  the  mind  of  the 
purchaser,  who  cares  nothing  about  the  maker,  but  only 
about  the  thing  which  he  is  buying. 

There  remains,  however,  the  question  whether  I  can  re- 
strain *the  use  of  the  words  "Angostura  Bitters"  [814 
when  they  are  used  in  such  a  way  as  to  produce  the  belief 
on  the  part  of  the  purchaser  that  Meinhard's  bitters  are  the 
bitters  made  by  the  plaintiffs.  The  point  has  been  put  very 
prominently  forward  on  both  sides,  for  Melnhard  claims,  by 
virtue  of  his  first  use  of  the  words  *' Angostura  Bitters"  on 
his  goods,  and  also  by  his  entering  his  wrapper  at  Station- 
ers' Hall  before  the  plaintiffs  adopted  the  use  of  those  words, 
to  be  entitled  to  the  exclusive  use  of  the  term  "Angostura 
Bitters,"  I  do  not  think  that  claim  can  be  maintained.  I 
think  that,  so  far  as  England  is  concerned,  the  term  "An- 
gostura Bitters"  means  a  bitter  of  the  kind  which  is  made 
by  the  plaintiffs.  The  bitter  made  by  Meinhard  is  not  of 
that  kind,  but  is  distinct  from  it.  I  think,  therefore,  that 
when  Meinhard  used  the  words  "Angostura  Bitters,"  as 
applied  to  the  bitters  which  he  made,  he  did  so  as  part  of 
that  scheme  of  fraud  of  which  I  have  found  him  guilty.  I 
think  I  am  at  liberty  to  restrain  his  agents  from  such  a  use 
of  those  words.  I  disclaim  any  intention  of  binding  the 
world  down  to  one  particular  meaning  of  the  words  "An- 
gostura Bitters,"  or  of  preventing  the  defendants  from  sell- 
ing if  they  can,  bitters  like  the  plaintiffs',  or  from  selling 
any  other  bitters,  but  I  am  entitled  to  restrain  them  from 
deceiving  the  public.  The  injunction  will,  therefore,  be  to 
restrain  the  defendants,  their  servants  and  agents,  from 
using  the  words  "Angostura  Bitters,"  or  the  word  "An- 
gostura," on  any  bitters  or  other  fluids  contained  in  bottles, 
not  made  by  the  plaintiffs,  so  as  to  induce  the  belief  that 
such  bitters  or  fluids  are  made  by  the  plaintiffs,  and  further, 
from  selling  or  offering  for  sale  any  bitters  or  other  fluids  in 
the  bottles,  in  the  wrappers,  and  in  the  general  form  in  which 
the  defendants  were  selling  the  bitters  called  by  them  "  An- 
gostura Bitters"  at  the  commencement  of  this  action,  or  in 
any  other  wrappers  or  form  contrived  or  designed  to  repre- 
25  Eng  Rep.  6 
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sent  and  induce  the  belief  that  the  bitters  or  fluids  sold  by 
the  defendants,  and  not  made  by  the  plaintiffs,  are  the  goods 
of  ^he  plaintiffs.  The  defendants  must  pay  the  costs  of  the 
action. 

Solicitors  for  plaintiffs :  Stlbbard^  Gibson  <6  Co. 
Solicitor  for  defendants  :  L.  Hand, 
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815]  *SaNER  V.    BiLTON. 

[1876     S.     489.] 

Landlord  and  Tenant — Watte — Reasonable  U»e  of  Demised  Premises — Covenant  hy 
Landlord  to  keep  in  Repair — Construction — Implied  License  to  enter — Proviso  for 
Cesser  or  Abatement  of  Rent — **Inevilable  Accident/' 

SemhUy  tliat  an  injury  to  or  the  destruction  of  dpmised  premises,  resulting  from 
the  use  of  them  by  the  tenant  in  a  reasonable  and  proper  manner,  having  regard  to 
the  class  of  tenement  to  which  they  belong,  is  not  waste. 

In  a  lease  of  a  newly  constructed  grain  warehouse  there  was  a  covenant  by  the 
lessor  that  he  would  during  the  term  "  keep  the  main  walls  and  main  timbers  of  the 
warehouse  in  good  repair  and  condition.^  The  lessee  entered  under  the  lease  and 
stored  grain  in  it,  In  (as  the  court  held  upon  the  evidence)  a  reasonable  and  pro]K;r 
M'ay.  After  a  short  time  a  beam  which  supported  one  of  the  floors  broke,  and  ulti- 
mately the  external  walls  sank  and  bulged  outwards,  and  the  lessor  spent  a  large 
sum  in  repairing  the  premises.  In  an  action  by  the  lessor  to  recover  from  the  lessee 
what  he  had  thus  expended : 

Hekly  that  the  lessee  had  not  been  guilty  of  waste  : 

Heldy  also,  that  the  lessor  was  bound  under  his  covenant  to  put  the  walls  and  main 
timbers  in  good  repair,  having  regard  to  the  class  of  buildings  to  which  the  ware- 
house belonged,  and  not  merely  to  the  condition  of  the  particular  building  : 

Held^  also,  that  the  covenant  implied  a  license  by  the  tenant  to  the  landlord  to 
enter  upon  the  premises  for  a  reasonable  tipie  for  the  purpose  of  executing  the  neces- 
sary repairs. 

The  lease  contained  a  proviso  that,  in  case  the  warehouse,  or  any  part  thereof, 
ehould  at  any  time  during  the  term,  "  be  destroyed  or  damaged  by  fire,  flood,  storm, 
tempest,  or  other  inevitable  accident,"  the  rent,  or  a  just  proportion  thereof,  should 
cea^e  or  abate  so  long  as  the  promises  should  continue  wholly  or  partly  untenantable 
or  unfit  for  use  or  occupation  in  consequence  of  such  destruction  or  damage.  During 
the  period  in  which  the  lessor  was  executing  the  repairs  the  lessee  was  excluded  from 
the  use  and  occupation  of  the  whole  or  a  part  of  the  premises,  and  he  claimed  au 
abatement  of  rent  under  the  proviso: 

HeUl,  that  the  words  "  inevitable  accident "  imported  something  ejusdem  generis 
with  what  had  been  previously  mentioned,  and  did  not  apply  to  that  which,  tliough 
not  voidable  so  far  as  tiie  lessee  was  concerned,  was  not  in  its  nature  inevitable,  but 
resulted  from  the  default  of  the  lessor,  and  that  the  lessee  was  not  entitled  to  an 
abatement  of  rent. 

The  plaintiff  was  the  owner  of  a  large  warehouse  in  Hull, 
known  as  the  Crown  Warehouse.  At  the  date  of  the  exe- 
cution of  the  lease  to  be  presently  mentioned,  the  warehouse 
816]  had  been  recentlv  *built,  and  it  was  intended  for  the 
storage  of  grain,  and  other  goods  of  a  similar  nature.  The 
defendant,  who  was  a  wharfinger,  was  the  first  tenant. 
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By  an  indenture  dated  the  18th  of  April,  1873,  the  plain- 
tiff, in  consideration  of  the  rent  and  covenants  thereinafter 
respectively  reserved  and  contained,  demised  to  the  defend- 
ant the  warehouse  and  an  adjoining  building,  and  a  quay  or 
wharf  in  front  thereof,  from  the  first  of  May,  1873,  for  the 
term  of  fifteen  years,  at  a  vearly  rent  of  £1,400.  There  was 
a  proviso  that  *'in  case  the  said  warehouse  and  building, 
or  any  part  thereof  respectively,  shall  at  any  time  during 
the  said  term  be  destroyed  or  damaged  by  fire,  flood,  storm, 
tempest,  or  other  inevitable  accident,  then  the  said  yearly 
rent  hereby  reserved,  or  a  lust  proportion  thereof,  according 
to  the  amount  of  injury  which  the  said  premises  shall  aptn- 
ally  sustain,  shall  cease  or  abate,  so  long  as  the  same  prem- 
ises shall  continue  wholly  or  partly  untenantable  or  unfit 
for  use  and  occupation  in  consequence  of  such  destruction 
or  damage."  There  was  a  covenant  by  the  lessor  for  quiet 
enjoyment  by  the  lessee  "subject  to  the  rent  and  covenants 
herein  reserved  and  contained"  on  his  part,  and  a  further 
covenant  by  the  lessor  that  he  would  "from  time  to  time, 
and  at  all  times  during  the  continuance  of  the  said  term, 
keep  the  roof,  spouts,  and  main  walls  and  main  timbers  of 
the  said  warehouse  in  good  repair  and  condition." 

Soon  after  the  execution  of  the  lease  the  defendant  entered 
upon  the  demised  premises,  and  erected  machinery  and  other 
appliances,  and  in  August,  1873,  he  commenced  storing  grain 
there. 

On  the  28th  of*  December,  1873,  one  of  the  beams  which 
supported  the  upper  floor  of  the  warehouse  broke.  The 
floor  was  not  then  loaded.  In  February  or  March,  1874, 
the  east  external  wall  showed  signs  of  sinking  and  bulging 
outwards,  and  a  general  sinking  of  the  east  side  of  the 
warehouse  appeared.  The  plaintiff  then  had  the  building 
inspected,  and  afterwards  executed  substantial  repairs,  the 
whole  of  the  east  wall  being  underpinned.  In  July,  1875, 
the  west  or  river  wall  of  the  warehouse  showed  signs  of 
giving  way  and  bulging  outwards.  The  plaintiff  laid  out  a 
considerable  sum  in  repairs.  While  the  repairs  were  be- 
ing executed  the  defendant  was  unable  to  make  use  of  either 
the  *whole  or  a  part  of  the  premises  for  the  pur-    [817 

Eoses  of  his  business,  but  he  continued  to  pay  rent,  though 
e  did  so  under  protest,  and  without  prejudice  to  his  rights. 
The  action  was  commenced  in  November,  1876.  The  plain- 
tiff, by  his  statement  of  claim,  alleged  that  "  the  defendant 
has  from  time  to  time  stored  on  each  of  the  floors  grain,  seed, 
and  other  goods  in  excess  of  what  is  reasonable  and  proper, 
having  regard  to  the  strength  of  the  buildings  and  the  nature 
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of  the  ground  on  which  they  stand,  which  abuts  on  the  river 
Hull.  The  goods  stored  have  also  been  improperly  distrib- 
uted over  the  buildings,  so  that  some  floors  and  parts  of 
floors  have  from  time  to  time  had  to  bear  weights  dispro- 
tionate  to  those  borne  by  other  floors  and  other  parts  of  the 
same  floors.  This  has  caused  an  unreasonable  strain  on  the 
walls  and  foundations  of  the  buildings.  By  reason  of  such 
excessive  and  improper  storage  the  stability  of  the  buildings 
has  been  seriously  affected,  and  the  walls  and  foundations 
have  been  seriously  injured.  The  plaintiff  has  already  been 
obliged  to  expend  several  thousand  pounds  in  repairs,  which 
would  have  been  altogether  unnecessary  if  the  buildings  had 
been  used  by  the  defendant  in  a  reasonable  and  proper  man- 
ner." It  was  further  alleged  that  the  defendant  threatened 
and  intended  to  continue  to  store  goods  in  the  building  in 
the  same  way  as  theretofore.  And  the  plaintiff  claimed  an 
injunction  and  damages. 

The  defendant,  by  his  statement  of  defence,  denied  that 
he  had  ever  stored  goods  in  the  warehouse  in  an  unreason- 
able or  improper  manner,  and  he  denied  that  the  buildings 
had  been  in  any  way  injured  by  reason  of  improper  storage 
on  his  part.  On  the  contrary,  he  said  that  the  buildings 
had  been  always  used  by  him  in  a  reasonable  and  proper 
maniijer,  and  that  the  repairs  which  the  plaintiff  had  exe- 
cuted were  rendered  necessary  by  the  originally  faulty  con- 
struction of  the  buildings,  and  not  by  any  improper  use  of 
them  by  the  defendant. 

And,  by  way  of  counter-claim,  the  defendant  said  that  at 
the  time  of  the  granting  of  the  lease  the  buildings  appeared 
and  were  represented  by  the  plaintiff  to  be  of  sound  con- 
struction, substantially  built,  and  flt  for  use  and  occupation 
as  a  warehouse.  The  fact,  however,  was,  as  the  defendant 
818]  afterwards  discovered,  *that  the  plaintiff  had  caused 
the  buildings  to  be  constructed  in  a  faulty  manner,  and  that 
no  proper  foundations  were  put  in.  The  injury  which  after- 
wards took  place  was  due  entirely  to  the  faulty  construction 
of  the  buildings,  and  could  not  have  been  avoided  by  any 
skill  or  foresight  on  the  part  of  the  defendant,  and  the  de- 
fendant claimed  an  abatement  of  rent  to  the  amount  of  £900 
in  respect  of  the  period  during  which  the  buildings  were 
wholly  or  partly  unfit  for  use  and  occupation,  and  damages 
to  the  amount  of  £300  for  breach  of  the  plaintiff's  covenant 
to  keep  the  main  walls  in  good  repair  and  condition. 

By  his  reply  the  plaintiff  joined  issue  on  the  statement  of 
defence,  and  denied  the  statements  contained  in  the  counter- 
claim.    This  was  the  trial. 
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Kekewich^  Q.C.,  and  Hornell^  for  the  plaintiff:  The  de- 
fendant has  used  the  building  unfairly,  and  has  put  the  corn 
in  heaps.  He  has  no  right  to  destroy  the  building,  and  it 
is  waste  to  do  so. 

The  law  applicable  to  waste  is  laid  down  in  Williams' 
Saunders  (') ;  Yellowly  v.  Oower(^) ;  Corporation  of  Lon- 
don V.  Hedger  (") ;  Harnett  v.  Maitlandi^) ;  Queen^s  College^ 
Oxford^  V.  Halletl  (*).  Any  destruction  of  the  property  is 
waste.  The  defendant  says  that  the  building  is  not  oi  proper 
strength,  but  he  must  not  diestroy  it.  There  is  no  implied 
warranty  of  fitness  for  use  by  the  lessor  of  a  house  or  land, 
though  there  is  in  the  case  of  a  furnished  house :  Smith  v. 
Marrable  (•) ;  WUson  v.  FincJi-Hatton  C) ;  Hart  v.  Wind- 
sor (•) ;  Sutton  V.  Temple  ("). 

[Fry,  J.,  referred  to  Erskine  v.  Adeane {''').] 

Arden  v.  Pullen{'') ;  Cfhappell  v.  Gregory  {^*)\  Murray 
V.  Mace  (**). 

[Fry,  J.:  Does  not  the  plaintiff's  covenant  to  keep  the 
main  *walls  of  the  building  in  good  repair  imply  that  [819 
he  is  to  put  them  in  good  repair  to  begin  with  ? 

Murphy,  Q.C.,  for  the  defendant,  referred  to  Payne  v. 
Haine  {'').'] 

White  V.  Nicholson  {'*).  The  lease  amounts  to  a  contract 
for  fair  use,  but  the  evidence  shows  that  the  building  has 
been  unfairly  used,  and  it  is  iust  the  same  as  if  the  damage 
was  malicious.  When  the  defendant  saw  that  the  floor  would 
.  not  bear  the  weight  he  ought  to  have  desisted.  If  the  build- 
ing is  too  weak  for  the  purpose  for  which  the  defendant 
wants  it  he  should  throw  up  the  lease. 

Murphy,  Q.C.,  North,  Q.C.,  and  Macnaghfen,  for  the  de- 
fendant :  We  do  not  dispute  the  authority  of  the  cases  cited, 
but  we  say  that  the  defendant  has  committed  no  waste  ;  he 
has  only  used  the  building  reasonably  and  properly  in  the 
mode  which  was  contemplated  by  both  parties.  Such  a  use 
is  not  waste,  even  if  it  destroys  the  building.  The  evidence 
shows  that  the  use  has  been  reasonable  according  to  the 
nature  of  the  property.  We  rely  also  on  the  plain tifPs  ex- 
press covenant  to  keep  in  repair  the  main  walls  and  timbers 
of  the  building :  that  amounts  to  a  warranty,  and  obliges 

(')  Ed.  1871,  vol.  ii,  p.  644  et  »eq.  (»)  12  M.  A  M.,  52. 

(«)  11  Ex.,  274.  (»o)  Law  Rep.,  8  Ch.,  756. 

(»)  18  Yes.,  856.  (")  10  M.  A  W.,  821. 

{*)  16  M.  <fe  W.,  267.  (»«)  84  Beav.,  260. 

(*)  14  Eaat.  489.  (*»)  8  Jr.  C.  L.  Rep.,  896. 

(•)  11  M.  <fe  W.,  6.  ('^)  16  M.  A  W.,  641. 

C)  2  Ex.  D.,  836;  21  Eng.  R,  488.  (»)  4  Man.  <&  G.,  95.   . 
(»)  12  M.  A  W.,  68. 
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him  to  put  them  in  good  repair  if  they  were  not  in  good  re- 
pair when  the  lease  was  granted  :  Payne  v.  Haine  ;  Easton 
V.  Pratti^).  It  must  be  put  in  that  which  is  a  good  state  of 
repair  having  regard  to  the  class  of  property  to  which  it  be- 
longs. The  defendant  has  done  nothing  inconsistent  with 
the  contract  between  the  parties  ;  there  has  been  no  wanton 
destruction. 

With  regard  to  the  counter-claim,  the  defendant  is  en- 
titled to  an  abatement  of  rent,  for  the  words  "other  inevita- 
ble accident"  include  that  which,  so  far  as  the  defendant's 
acts  are  concerned,  is  an  inevitable  accident,  that  which 
arises  from  the  default  of  the  plaintiff  in  fulfilling  his  cove- 
nant to  keep  the  buildings  in  repair.  ^ 

[Fry,  J.:    How  can  the  necessary  result  of  the  condition 
of  the  buildings  be  called  an  "  inevitable  accident"?] 
820]     *The  defect  was  a  latent  one,  and  arose  from  the 
landlord's  own  defatilt;  the  result  was  "inevitable"  unless 
he  did  something  to  prevent  it. 

The  defendant  is  also  entitled  to  damages,  because  the 
evidence  shows  that  an  unreasonable  time  was  occupied  in 
doing  the  repairs.  Indeed,  it  may  be  said  that  any  entry 
by  the  landlord  is  a  breach  of  the  covenant  for  quiet  enjoy- 
ment. 

Kekewich^  in  reply  and  in  answer  to  the  counter-claim : 
The  evidence  shows  an  unreasonable  user  by  the  defendant. 
The  test  is  the  condition  of  the  particular  building,  not  the 
ordinary  strength  of  the  class  to  which  it  belongs.  This 
building  was  only  intended  for  a  light  warehouse.  The 
plaintiflrs  covenant  to  repair  does  not  extend  to  inherent  de- 
lects in  the  building.  As  to  the  abatement  of  rent,  the  words 
"inevitable  accident ' '  must  mean  something  ejusdem generis 
with  what  has  gone  before ;  they  mean  the  same  thing  as  an 
' '  act  of  God ' ' :  Nugent  v.  Smith  C). 

[Fry,  J.,  referred  to  Nichols  v.  Mar  stand  (^).'\ 

Fry,  J.,  after  stating  the  facts,  continued:  The  question 
which  arises  upon  this  state  of  facts  is  this.  Was  the  injury 
which  the  building  has  sustained  due  to  an  improper  user  by 
the  defendant,  as  is  alleged  by  the  plaintiff,  or  was  it  due 
to  the  improper  construction  by  the  plaintiff?  Or,  to  ex- 
press it  a  little  more  exactly,  what  I  have  to  consider,  ac- 
cording to  my  view,  is  this,  Did  the  defendant  use  the 
warehouse  in  a  reasonable  and  proper  manner,  having  regard 
to  the  class  of  tenement  of  which  it  was  one,  that  is  to  say, 
a  grain  warehouse  of  the  dimensions  which  it  had  ?    That 

(»)  2  H.  &  C,  676.  («)  1  C.  P.  D.,  423;  17  Eog.  R.,  830. 

(«)  2  Ex.  D.,  1;  19  Eng.  R.,  836. 
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appears  to  me  to  be  the  question  which  I  have  to  determine. 
I  think  it  is  proved  tl>at  a  representation  was  in  fact  made 
by  the  plaintiff  that  the  warehouse  would  hold  (that  is,  would 
safely  carry  and  contain)  60,000  quarters  of  wheat.  It  does 
not  appear  to  me  that  the  evidence  as  to  representations  is 
of  serious  importance  to  the  decision  of  the  case.  I  look 
upon  it  only  as  confirming  me  in  the  conclusion  to  which  I 
have  come,  that,  from  the  very  nature  of  the  building,  a 
person  taking  it  *would  expect  to  be  able  to  use  it  [§21 
for  the  storage  of  a  large  quantity  of  wheat  or  other  goods. 
It  is  said  that  if  the  building  was  used  in  any  manner  which 
produced  injury,  although  that  user  might  have  been  a 
proper  and  reasonable  user  of  the  class  of  tenement  to  which 
the  building  belonged,  nevertheless,  if  it  produced  the  de- 
struction of  the  tenement  or  a  serious  injury  to  its  stability, 
waste  was  committed.  It  appears  to  me  that  this  proposi- 
tion is  a  very  serious  one,  and  cannot  be  maintained  without 
great  difficulty.  It  would  be  a  very  serious  thing  to  hold 
that  if  a  man  chooses  to  construct  a  house  in  such  a  flimsy 
manner  as  that  the  moment,  for  instance,  a  bedstead  is  put 
Tip  in  it  the  timbers  give  way,  and  the  house  comes  down, 
that  coming  down  of  the  house  resulting  from  the  putting 
into  it  of  the  ordinary  furniture  required  for  its  occupation 
would  be,  on  the  part  of  the  tenant,  waste.  Yet  the  argu- 
ment of  the  plaintiff's  counsel  has  gone  to  that  extent.  It 
is  admitted  tnat  no  authority  can  be  produced  for  the  prop- 
osition, but  reliance  is  placed  upon  the  general  expressions 
in  which  waste  has  been  defined,  such  as  anything  which 
leads  to  the  destruction  of  the  tenement.  If  it  were  neces- 
sary for  me  to  determine  the  point,  I  should  be  prepared  to 
hold  that  no  user  of  a  tenement  which  is  reasonable  and 
proper,  having  regard  to  the  class  to  which  it  belongs,  is 
waste.  But  it  is  not  necessary  now  to  determine  that  ques- 
tion, because  there  is  in  the  present  case  an  express  cove- 
nant by  the  lessor  that  he  will  during  the  term  "keep  the 
main  walls  and  main  timbers  of  the  warehouse  in  good  re- 

¥air  and  condition."     Upon  that  I  make  two  observations, 
he  first  is  that,  in  my  judgment,  the  covenant  obliges  the 
lessor  to  put  the  main  walls  and  main  timbers  into  good  re- 

f)air  and  condition,  if  they  were  in  bad  condition  when  the 
essee  took  the  warehouse.  The  second  is  this,  that  the 
question,  what  is  "good  repair  and  condition,"  is  to  be 
viewed  having  regard  to  the  class  to  which  the  demised  tene- 
ment belongs,  and  not  with  regard  to  that  tenement  itself 
alone.  If  it  were  not  so,  I  should  be  landed  in  this  ab- 
surdity.    Assuming  that  the  main  walls  and  main  timbers 
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were  in  bad  repair  when  the  lessee  took  the  warehouse,  and 
assuming  that  the  **good  repair"  is  to  be  construed  with 
regard  to  the  particular  subject-mattfer,  good  would  mean 
bad,  and  the  covenant  to  keep  in  good  repair  would  be  sat- 
822]  isfied  *by  keeping  the  tenement  in  bad  repair.  Not 
only  is  that  opposed  to  common  sense,  but,  if  authority 
were  necessary,  it  is  opposed  to  the  decision  in  Payne  v. 
IIaine{^\  where  it  was  held  with  regard  to  a  house  in  bad 
condition,  that  a  covenant  to  keep  it  in  good  condition  re- 
quired that  it  should  be  put  into  good  condition,  which 
would  not  be  the  case  if  the  covenant  were  read  with  ref- 
erence to  the  condition  of  the  demised  tenement  itself. 
[His  Lordship  then  reviewed  the  direct  evidence  as  to  the 
defendant's  user  of  the  property,  and  continued:] 

Weighing  the  evidence  as  best  I  can,  I  come  distinctly  to 
the  conclusion  that  the  defendant  did  use  the  warehouse  in 
a  reasonable  and  proper  manner.  Nay,  I  go  further,  and 
say  that  I  believe  he  attended  with  great  propriety  to  sug- 
gestions made  by  the  plaintiff  that  the  danger  was  caused 
by  the  manner  in  which  he  was  loading,  and  did  his  best  to 
load  rather  lightly  than  over  much.  [His  Lordship  then  re- 
ferred to  the  indirect  evidence,  and  continued :] 

If  I  were  bound,  to  come  to  a  conclusion  on  this  conflict- 
ing evidence,  I  should  find  for  the  defendant  and  not  for  the 
plaintiff.  It  is  enough,  however,  for  me  to  say  that,  review- 
ing the  whole  of  the  evidence,  and  having  given  to  it  tlie 
best  attention  I  can,  I  have  come  to  the  conclusion  that  the 
injury  which  the  building  has  sustaiiued  may  well  be  attrib- 
uted to  other  causes  than  an  improper  user  by  the  defend- 
ant, and  I  cannot  come  to  the  conclusion  that  tlie  defendant 
has  used  it  improperly. 

The  result  is,  that  the  plaintiff,  having  taken  upon  himself 
the  burthen  of  showing  that  the  defendant  has,  by  his  mode 
of  using  the  warehouse,  committed  waste,  has  in  my  judg- 
meat  failed  to  support  the  burthen,  and  consequently  his 
action  must  be  dismissed  with  costs. 

There  remain  two  other  questions  which  are  raised  by  the 
counter-claim.  The  first  of  them  arises  in  this  way:  The 
plaintiff  has  done  entensive  repairs,  the  execution  of  which 
has  occupied  a  considerable  time.  The  result  was  that  for 
four  months  the  defendant  could  not  take  any  goods  into 
the  warehouse  ;  and  besides  that,  portions  of  the  warehouse 
which  the  defendant  would  otherwise  have  used,  were  for  a 
823]  further  period  occupied  by  the  ^plaintiff's  workmen, 
and  the  warehouse  therefore  could  not  receive  the  defend- 

0)  16  M.  (&  W.,  641. 
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ant's  goods,  and  for  this  he  claims  an  abatement  of  rent 
under  the  proviso  in  the  lease.  He  says  that  the  injury  so 
happening  to  the  building  was  an  inevitable  accident  within 
the  meaning  of  the  proviso,  and  consequently  that  he  is  en- 
titled to  an  abatement  of  the  rent. 

Now  it  is  to  be  observed  that  the  words  "inevitable  acci- 
dent" are  coupled  with  the  word  "other,"  which  seems  to 
show  to  some  extent  that  they  are  to  be  construed  by  the 
rule  of  ^'usdem  generis^  that  is,  the  inevitable  accident 
pointed  at  is  one  of  a  kind  similar  to  "flood,  fire,  storm,  or 
tempest,"  referred  to  in  the  earlier  words.  In  my  opinion, 
the  injury  sustained  by  the  building  was  not  an  inevitable 
accident  within  the  meaning  of  those  words.  I  think  that 
the  words  do  not  apply  to  anything  arising  from  the  acts  or 
defaults  of  either  of  the  contracting  parties.  Those  acts  and 
defaults  were  made  the  subject  of  express  covenant.  I  think 
the  words  do  not  apply  to  things  existing  at  the  time  of  the 
contract,  or  to  the  natural  result  of  things  existing,  which 
were  known  or  might  have  been  known  to  the  contracting 
parties,  and  further  than  that,  it  is  obvious  from  the  very 
words  that  they  do  not  apply  to  a  thing  which  is  evitable 
or  avoidable.  It  is  to  be  an  "inevitable  accident,"  but 
here  the  accident,  according  to  the  defendant's  own  case, 
might  have  been  avoided  if  the  building  had  been  properly 
constructed,  and  consequently  it  was  not  an  "inevitable 
accident."  It  is  said  that  "inevitable  accident"  includes 
that  which  was  not  evitable  by  the  acts  of  the  defendant.  I 
do  not  think  that  is  the  real  meaning.  The  clause  is,  I 
think,  intended  to  apply  to  matters  outside  the  existing  state 
of  things,  and  outside  the  acts  and  defaults  of  the  contract- 
ing parties.  That  being  so,  I  determine  that  the  defendant 
is  not  entitled  to  any  abatement 'of  rent  in  respect  of  the 
occupation  of  the  warehouse  by  the  plaintiff  for  the  execu- 
tion of  the  repairs. 

The  second  question  is  this :  it  is  said  that,  over  and  above 
that  loss,  the  defendant  has  been  put  to  other  loss  in  conse- 
quence of  the  occupation  of  his  warehouse  for  the  repairs 
done  by  the  plaintiff,  and  that  he  is  entitled  to  be  paid  for 
it.  It  is  to  be  borne  in  mind  that  there  is  an  express  cove- 
nant that  the  lessor  shall  keep  in  good  repair  and  condition 
the  main  walls  and  the  main  timbers.  *I  have  con-  [82-i 
strued  that  covenant  to  mean  that  he  shall  put  them  into 
good  condition  if  necessary,  and  in  my  judgment  that  cove- 
nant carries  with  it  an  implied  license  to  the  lessor  to  enter 
upon  the  premises  of  the  lessee,  and  to  occupy  them  for  a 
reasonable  time  to  do  that  which  he  has  covenanted  to  do, 
25  Eng.  Rep.  6 
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and  which  he  has  not  only  covenanted  to  do,  but  which  he 
has  a  right  to  do,  because  he  has  an  interest  in  being  allowed 
to  perform  his  covenant./  It  is  said  that  the  time  occupied 
was  unreasonable,  but  of  that  I  have  no  evidence.  It  is  fur- 
ther said  that  the  construction  of  the  covenant,  as  carrying 
with  it  an  implied  license  to  enter,  is  inconsistent  with  the 
lessor's  covenant  for  quiet  enjoyment.  I  do  not  think  it  is, 
and  for  this  reason,  that  the  covenant  for  quiet  enjoyment, 
if  read  as  absolutely  unqualified,  is  as  inconsistent  with  an 
entry  on  the  warehouse  for  a  single  moment  as  it  is  with  an 
occupation  for  a  month  or  a  year.  The  mere  sending  a  man 
in  to  do  the  repairs  would  be  a  technical  breach  of  the  cove- 
nant, if  it  was  construed  as  absolute  and  unconditional. 
But  that,  in  my  opinion,  is  a  thing  which  the  plaintiff  has  a 
clear  right  to  do,  for  otherwise  he  could  not  perform  that 
which  he  has  covenanted  to  do.  Therefore  I  think  the  cove- 
nant for  quiet  enjoyment  must  be  read  as  subject  to  the 
license  which  I  have  held  to  be  implied  in  the  covenant  to 
repair.  The  result  is  that  the  defendant  fails  in  his  counter- 
claim, and  I  dismiss  it  with  costs. 

Solicitors  for  plaintiff:  Oregory^  Rowcliffes  <fe  Rawley 
agents  for  E.  S.  Wilson,  Hull. 

Solicitor  for  defendant :  A.  M.  Oldman^  agent  for  Lowe, 
Moss  &  Moss,  Hull. 

As  to  rights  and  duties  of  landlord  every  unauthorized  entry  upon  land, 

to  tenant  while  making  repairs,  see  14  whether  an  injury  be  inflicted  or  not, 

Eng.  Rep. ,  545  note  ;  23  id. ,  101  note,  amounts  to  a  trespass  :  Taylor's  Land- 

The  landlord  generally  retains  the  lord  and  Tenant,  b  174. 

right  to  go  upon  the  premises  for  the  A  tenant  has  the  right  to  enter  the 

purposes  of  examing  what  waste  or  portion  of  a  building  outside  of  his  own 

injury,  if  any,  has  been  committed  by  premises,  and  make  repairs  necessary 

the  tenant  or  other  person,  first  giving  to  the  enjoyment  of  bis  premises  :  Cod- 

notice  of  his  intention  to  do  so  ;  but  dington  'o.  Dunham,  35  N.  Y.  Superior 

strictly  he  would  have  no  such  right  Ct.  Rep.,  412;  Lampman  «.  Milks,  21 

unless  he  reserves  it  in  the  lease,  for  N.  Y.,  508. 
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[7  Chancery  Division,  825.] 
Fry,  J.,  Jan.  23,  24, 1878. 

*Saunders  V.  Dunman.  [825 

[1875     S.     6a.] 
Mortgagor — Co^%  of  AdminhiraHon — Charge — Salvage  Payment. 

m 

A  mortgagor  who  has  taken  out  letters  of  administration  which  were  necessary  to 
perfect  the  title  to  the  mortgaged  property,  is  not  therefore  entitled  to  be  paid  out 
of  the  mortgaged  property  the  expenses  of  so  doing. 

jShearman  v.  Briiisn  3npire  Awurance  Company  {})  explained. 

This  action  was  brought  by  the  assignee  of  a  mortgage 
against  the  trustees  of  the  will  under  which  the  mortgaged 
fund  was  derived,  against  the  personal  representative  of  the 
mortgagor  and  his  wife,  and  against  the  trustees  of  a  cred- 
itors' deed  made  by  the  mortgagor ;  and  the  claim  was  for 
foreclosure  and  payment  of  the  mortgaged  fund.  The  only 
important  question  argued  was  whether  the  representative 
of  the  mortgagor,  who  had  taken  out  certain  letters  of  ad- 
ministration, was  entitled  to  be  paid  out  of  the  mortgaged 
property  the  expenses  so  incurred,  the  letters  of  administra- 
tion being  necessary  in  order  to  perfect  the  title  of  ^he  mort- 
gagee. The  facts  are  fully  stated  by  Mr.  Justice  Fry  in  his 
judgment. 

KeJcewichy  Q.C.,  and  (7.  Woods^  for  the  plaintiff. 

CooksoTij  Q.C.,  and  Langworihy,  for  the  defendant  Thirza 
Dunman,  the  representative  of  the'mortgagor  and  of  his  wife, 
asked  to  be  paid  the  costs  of  the  administrations.  This 
money  must  be  treated  as  paid  at  the  request  of  the  mort- 
gagee, who  could  not  have  obtained  the  fund  unless  letters 
of  administration  had  been  taken  out.  At  all  events,  the 
probate  duty  must  have  been  paid,  and  is  a  charge  on  the 
fund :  Bliss  v.  Putnam  (*) ;  Barraud  v.  Archer  (').  The 
mortgagee  cannot  take  the  benefit  without  the  burden. 
These  payments  are  in  the  nature  of  salvage,  and  form  a  first 
charge  upon  the  fund :  Shearman  v.  British  Empire  Assur- 
ance Company  (*) ;   West  v.  Jieid  {*). 

*rFRY,  J.,  referred  to  Clack  v.  Holland  (•).]  [826 

This  is  j)erhaps  not  a  charge,  but  it  is  clearly  incident  to 
the  property,  and  cannot  be  avoided. 

Fischer^  Q.C.,  and  N.  Lawrence^  for  the  trustees  of  the 
creditors'  deed. 

(»)  Law  Rep.,  14  Eq.,  4.  (*)  2  Hare,  249. 

(*)  7  Beav.,  40.  (»)  19  Beav.,  262. 

(*)  2  Sim.,  438. 
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„.  I  -  ■■_■■■  --■  *        1.^        ■  -  ■■    ■  I  ■  , 

FkY,  J.:  In  tliis  case  I  have  two  questions  to  determine. 
In  the  year  1843  John  Talbott  made  his  will,  by  which  he 
gave  one-fifth  of  his  residue  to  his  daughter,  Mary  Budden, 
for  life,  with  remainder  to  Elizabeth  Talbott  Saunders  and 
-  Sarah  Talbott  Saunders.  The  testator  died  in  1844.  Eliza- 
beth Talbott  Saunders  died  an  infant  and  unmarried,  and 
under  the  terms  of  the  will  her  share  of  the  residue  went 
over  to  her  sister,  Sarah  Talbott  Saunders.  Sarah  Talbott 
Saunders  subsequently  married  John  Dunman,  and  on  the 
30th  of  June,  1865,  whilst  Mary  Budden  was  living,  Mr.  and 
Mrs.  Dunman  executed  a  mortgage  to  a  certain  Edward 
Saunders  of  various  properties,  including  the  one-fifth  share 
of  Mrs.  Dunman  under  the  will  of  John  Talbott.  The  deed 
contains  the  usual  covenants  by  John  Dunman,  and  amongst 
them  a  covenant  for  further  assurance.  That  deed  was  not 
acknowledged,  and  if  it  had  been  acknowledged,  it  does  not 
appear  to  me  that  the  validity  would  have  been  increased, 
as  Mrs.  Dunman  was  a  married  woman  incapable  of  con- 
veying absolutely  her  contingent  reversionary  interest  in 
this  fund. 

On  the  1st  of  December,  1865,  Mr.  Dunman  executed  a 
creditors'  deed.  The  effect  of  that  deed  was  to  vest  all  his 
property  in  the  defendants  W.  H.  Dunman  and  W.  K. 
Wait,  but  it  is  clear  that  under  that  deed  and  the  general 
law  then  in  force,  he  had  the  ultimate  interest  in  his  estate 
in  the  event  of  there  being  any  surplus  after  paying  the 
creditors. 

In  1868  Mrs.  Dunman  died,  and  in  the  following  year 
Mary  Budden  died,  and  thereupon  the  fund  fell  into  posses- 
sion in  the  sense  that  the  husband  was  entitled,  on  taking 
out  administration  to  his  wife,  to  become  the  owner  of  that 
827]  fund.  Accordingly,  in  *the  year  1873,  Mr.  Dunman 
took  out  administration  to  his  wife,  and  in  so  doing  necessa- 
rily incurred  certain  expenses,  and  made  certain  payments. 
He  died  in  March,  1876,  and  the  defendant  Thirza  Dunnian 
subsequently  took  out  letters  of  administration  to  John 
Dunman,  and  afterwards  to  Mrs.  Dunman.  She  is  now, 
therefore,  the  legal  personal  representative  of  John  Dunman 
and  of  his  wife. 

This  action  is  brought  by  Joseph  Saunders,  the  assign  of 
Edward  Saunders,  the  mortgagee  under  the  mortgage  of  1865. 

The  first  question  which  arises  for  determination  is  this : 
The  plaintifl:  has  made  defendants  to  the  action  Dunman 
and  Wait,  the  trustees  of  the  creditors'  deed,  and  the  plain- 
tifl says  that  he  is  entitled  to  make  them  responsible  for  the 
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costs  of  the  action  in  the  event  of  the  mortgiaged  fund  not 
being  adequate  to  pay  his  principal,  interest,  and  costs. 

[His  Lordship  then  referred  to  the  facts,  coming  to  the 
conclusion  that  there  had  never  been  a  demand  by  the  plain- 
tiflF  wliioh  had  been  resisted  by  the  trustees  of  the  deed,  and 
that  he  could  therefore  not  make  them  personally  responsi- 
ble for  the  costs.] 

The  next  question  is  entirely  different  As  I  have  already 
mentioned,  John  Dunman,  in  1873,  took  out  letters  of  ad- 
ministration to  his  deceased  wife ;  and  Thirza  Dunman,  or 
those  whom  she  now  represents,  have  for  a  considerable  pe- 
riod of  time  set  up  and  insisted  that  the  expenses  which 
were  incurred  by  John  Dunman  in  taking  out  these  letters 
of  administration  must  be  paid  by  the  mortgagee  of  the  fund. 
They  ask  not  only  that  the  actual  probate  duty  may  be 
allowed  them,  out  that  the  costs  incident  to  these  letters  of 
administration,  and  the  costs  of  Thirza  Dunman  in  taking 
out  administration  to  Mrs.  Dunman  should  also  be  paid  out 
of  the  fund.  Those  three  claims  Thirza  Dunman  has  ad- 
vanced ;  and  she  was  made  a  defendant  in  consequence  of 
her  advancing  those  claims,  and  they  have  been  advanced 
at  the  bar. 

I  confess  that  I  have  hsid  some  diflBculty  in  comprehend- 
ing what  the  precise  ground  of  the  claim  was,  but  I  think  I 
shall  not  mistake  if  I  say  that  the  claim  has  been  put  on 
three  grounds.  In  the  first  place  it  has  been  said  tnat  by 
the  contract  itself  all  that  the  mortgagee  could  get  is  the 
fund  after  payment  of  these  administration  expenses.  The 
inquiry  then  is,  what  did  John  *Dunman  assign  by  [828 
the  deed  of  1865.  He  and  his  wife  assigned  "  All  that  the 
said  one-fifth  part  or  share  of  the  remainder  of  the  said 
residuary  estate  so  given  apd  bequeathed  to  the  said  Sarah 
Talbott  Dunman  by  the  said  recited  will  of  the  said  John 
Talbott,  deceased,  as  aforesaid  (subject  nevertheless  to  the 
life  interest  therein  of  the  said  Mary  Budden),  and  all  inter- 
est which  may  hereafter  become  due  for  the  same,  and  all 
benefits  and  advantages  to  arise  therefrom,  and  all  right, 
title,  interest,  property,  claim,  and  demand  whatsoever  both 
at  law  and  in  equity  of  them  the  said  John  Dunman  and  Sa- 
rah Talbott  his  wife,  or  either  of  them,  into,  out  of,  or  upon 
the  said  legacy,  or  any  part  thereof."  It  is  said  that  this  is 
an  assignment  only  of. John  Dunman' s  interest  in  the  fund, 
and  that  his  interest  in  the  fund  is  the  fund  after  payment 
of  the  probate  duty.  But  it  has  not  been  shown  to  me  that 
the  probate  duty  is  a  charge  upon  the  fund,  and  in  terms  it 
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is  clear  that  what  he  assigns  is  the  entire  fand  and  all  his  in- 
terest in  it,  not  all  bis  interest  in  the  fund. 

In  the  next  place  it  is  said,  and  said  truly,  that  taking  out 
letters  of  administration  was  a  sine  qua  non  of  John  Dun- 
man's  getting  the  fund ;  that  his  assigns  could  not  get  the 
fund  except  through  him  ;  and  that  what  is  a  sine  qua  non 
to  the  title  is  equivalent  to  a  charge  upon  the  fund  on  which 
that  title  exists.  And  accordingly  i  am  referred  to  cases 
which  have  proceeded  on  the  ground  that  legacy  duty  and 
succession  duty,  at  all  events,  are  charges  upon  the  fund. 
Now  it  is  not  attempted  to  be  shown  to  me  that  by  any  stat- 
ute this  probate  duty  is  made  a  charge  upon  the  fund.  Mr. 
Cookson  says  his  argument  is  equally  good  whether  it  is  or 
is  not  a  charge,  and  he  puts  it  upon  the  equality  of  a  con- 
dition sine  qua  non  and  of  a  charge.  I  am  of  opinion  that 
the  two  things  are  essentially  different.  A  charge  consti- 
tutes an  actual  deduction  from  a  fund ;  but  something  with- 
out which  the  fund  cannot  be  got  is  not  a  necessary  charge 
upon  the  fund,  it  is  optional  with  the  person  who  is  entiled 
to  the  fund  whether  he  performs  that  condition  or  not, 
whereas  the  charge  is  not  optional.  And  the  difference  is 
very  material  for  this  purpose,  because  the  present  plaintiff, 
not  being  subjected  to  a  charge,  had  in  his  election  whether 
to  ^et  the  fund  or  not.  He  did  not  perform  the  condition 
which  was  requisite  to  get  the  fund ;  but  somebody  else, 
829]  namely,  John  Dunman,  *did  perform  it,  he  being, 
by  virtue  of  the  mortgage,  the  creditors'  deed,  and  the  bank- 
ruptcy law,  entitled  to  any  possible  residue  of  the  fund  after 
satisfying  the  prior  charges  of  the  mortgagee  and  of  the 
creditors.  It  may  or  may  not  be  probable  that  anything 
would  result  to  him  out  of  the  fund,  but  he  had  an  ultimate 
contingent  interest,  and  being  so  interested  he  thought  fit 
to  satisfy  the  condition,  without  which  he  could  not  get  any- 
thing. The  two  things  are  in  my  opinion  essentially  dif- 
ferent. 

Then  it  is  said  that  I  must  import  from  the  circumstances 
a  request  from  the  mortgagee  to  the  mortgagor  to  perform 
the  condition,  and  that  I  must  treat  the  money  paid  by  the 
mortgagor  as  money  paid  to  the  use  and  for  the  benefit  of 
the  mortgagee  at  his  request.  It  is  not  suggested  that  in 
fact  there  was  such  a  request ;  but  it  is  said  that  from  the 
circumstances  I  must  imply  a  request.  The  circumstances, 
to  which  I  have  already  referred,  show  that  I  could  not  im- 
ply it,  for  the  person  who  made  the  payment  derived  a  pos- 
sible benefit  from  making  these  payments,  and  I  cannot 
measure  the  extent  of  that  benefit.     There  is,   therefore, 
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ample  ground  upon  which  he,  not  being  a  stranger  to  the 
fund,  might  make  a  payment  for  his  own  possible  benefit, 
which  payment  enured  undoubtedly  to  the  benefit  of  those 
persons* who  liad  prior  charges  on  the  fund.  A  mortgagor 
having  an  equity  of  redemption,  or  an  ultimate  interest  in 
the  fund,  and  improving  that  fund  by  the  performance  of 
some  condition  without  which  he  cannot  get  it,  does  not,  in 
my  opinion,  by  performing  that  condition  create  a  charge  in 
his  own  favor  as  against  his  mortgagee. 

I  was  referred  to  two  cases  which  undoubtedly  appear  at 
first  sight  somewhat  to  support  the  contention.  The  cases 
are  Westv,  lieidi^)  and  Shearman  v.  British  Empire  Assur- 
ance Company  (').  It  is  enough  for  me  to  say  that  in  neither 
of  these  two  cases  does  it  appear  to  me  tli'at  the  point  for 
which  they  were  cited  to  me  was  the  subject-matter  of  dis- 
cussion and  decision.  In  West  v.  Reid  the  point  in  contro- 
versy was  abandoned  at  the  bar.  In  Shearman  v.  British 
Empire  Assurance  Company  an  offer  had  been  made, 
which  was  not  withdrawn  from,  and  upon  which  the  Master 
of  the  Rolls  acted.  It  is  quite  true  that  he  makes  an  observa- 
tion there  that  it  was  salvage,  but  looking  at  his  previous 
decision  in  Clack  v.  *  Holland^)  I  very  much  doubt  [830 
whether  his  Lordship  meant  to  determine  that  question. 
Certainly  that  point  does  not  appear  to  have  been  argued, 
the  question  for  argument  being  whether  a  person  who  had 
made  a  salvage  payment  was  entitled  to  the  entirety  of  the 
fund ;  and  an  offer  having  been  made  to  give  the  defendant 
the  portion  of  the  fund  which  represented  the  actual  pay- 
ment, and  that  offer  apparently  never  having  been  with- 
drawn, the  case  was  decided  on  that  ground.  Those  are 
authorities,  therefore,  which  do  not  appear  to  me  to  sus- 
tain the  proposition  for  which  they  were  cited. 

I  come,  tlierefore,  to  the  conclusion  that  the  claim  set  up 
by  Thirza  Dunman  was  ill-founded ;  that  she  having  been 
brought  here  to  litigate  that  claim,  and  being  unsuccessful, 
I  must  direct  her  to  pay  so  much  of  the  costs  of  the  plaintiff 
in  the  action  as  they  have  been  increased  by  that  claim. 

Solicitors  for  plaintiff :  Dangei^field  &  Blythe^  agents  for 
Symonds  &  Son,  Dorchester. 

Solicitors  for  defendants :  Whites,  Renard  &  Co,,  agents 
for  Henry  Brittan  &  Co.,  Bristol;  Lewis,  Munns  &  Long- 
den^  agents  for  Marshtield  &  Hutchings,  Wareham. 

(»)  2  Hare,  249.  («)  Law  Rep.,  14  Eq.,  4.  (»)  19  Beav.,  262. 
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[7  Chancery  Division,  830.] 
Fry,  J.,  Jan.  28,  1878. 

Roberts  v.  Evans. 

[1877    R.     62.] 

Tar  lien — Migjainder — Hvshand  and  Wife — Action  for  Reparaie  E^te — Cost» — RuUb 

of  Court,  1875,  Order  xvi,  rr,  1,  2,  13. 

Since  the  Judicature  Acts,  as  before,  a  married  woman  suing  to  recover  separate 
estate  ought  to  sue  by  a  next  fi'iend,  making  her  husband  a  defendant. 

In  an  action  of  this  kind  the  husband  was  made  a  co-plaintiff.  The  defendant  by 
his  statement  of  defence  objected  that  the  husband  ought  to  have  been  a  defendant. 
The  statement  of  claim  was  afterwards  amended  for  another  purpose,  but  no  alter- 
ation was  made  as  to  the  parties. 

At  the  trial-  the  court  ordered  the  husband  to  be  made  a  defendant,  and,  in  giving 
judgment  for  the  wife,  deprived  her  of  the  costs  of  the  pleadings  subsequent  to  the 
time  when  the  defendant  took  the  objection. 


[7  Chancery  Division,  83i.] 
Fey,  J.,  Jan.  80,  1878. 

834]    ^Linoleum  Manufacturing  Company  v.  Nairn. 

[1876      L.      278.] 

Trade-mark — Patent — Name — New  Substance, 

Where  the  inventor  of  a  new  substance  has  given  to  it  a  name,  and,  having  taken 
out  a  patent  for  his  Invention,  has,  during  the  continuance  of  the  patent,  alone  made 
and  sold  the  substance  by  that  name,  he  is  nevertheless  not  entitled  to  the  exclusive 
use  of  that  name  after  the  expiration  of  the  patent. 

This  was  an  action  to  restrain  the  use  of  the  word  "Lino- 
leum" as  applied  to  floor-cloth. 

A  Mr.  Walton  obtained  several  patents,  the  last  and  prin- 
cipal being  in  1863,  for  preparing  floor-cjoth  by  m^ans  of  a 
certain  solidified  or  oxidized  oil,  to  which  he  gave  the  name 
"Linoleum,"  and  the  floor-cloth  made  by  him  therewith 
had  been  called  and  known  as  "  Linoleum  Floor-Cloth"  and 
apparently  also  as  "Linoleum."  The  word  "Linoleurii" 
had  not  been  previously  used,  and  was  a  fancy  name  in- 
vented by  Mr.  Walton,  and  the  substance  itself  appeared  to 
have  been  new.  In  1864  the  Linoleum  Manufacturing  Com- 
pany, the  plaintiffs  in  this  action,  was  formed,  and  took 
assignments  of  Mr.  Walton's  patents  and  rights.  The 
floor-cloth  mkde  by  the  company  liad  been  extensively  used, 
and  no  one  else  had  hitherto  made  or  sold  Linoleum,  or 
Linoleum  Floor-Cloth.  The  patent  of  1863  had  now  expired, 
and  the  defendants  R.  Nairn  and  M.  B.  Nairn,  who  wece 
floor-cloth  manufacturers,  proposed  to  make  and  sell  Lino- 
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leum  Floor-Cloth,  calling  it  bv  that  name.  This  action 
was  brought  to  restrain  them.  The  details  of  the  case  are 
sufficiently  stated  in  the  judgment  of  his  Lordship. 

Dickinson^  Q.C.,  and  Millar^  for  the  company:  The 
proprietor  of  a  trade-mark  has  a  right  to  protection,  first, 
because  it  is  his  own  property,  and,  secondly,  because  it  has 
been  used  by  him  and  is  known  to  be  his.  The  word  *'  Lino- 
leum" was  invented  by  Walton,  -and  has  been  for  fifteen 
years  used  exclusively  by  him  and  his  assigns:  Leather 
Cloth  Company  v.  American  Cloth  Company  {^).  It  is  an 
essential  part  of  his  trade-mark,  and  *indicates  who  [835 
is  the  maker  of  the  goods.  If  the  plaintiffs  called  it  "  Wal- 
ton's Ploor-Cloth,"  that  would  not  be  a  sufficient  description, 
and  the  word  ''Linoleum"  is  essential.  Singer  Mannfac- 
luring  Company  v.  Wilson  i^)  is  in  our  favor.  Braham 
V.  Bustard  {*)  shows  what  is  the  effect  of  a  name.  No  doubt 
the  defendants  have  added  their  name  to  their  trade-mark, 
but  that  is  not  enough,  and  they  have  no  right  to  use  the 
word  "Linoleum."  It  is  true  that  hitherto  the  plaintiffs 
have  had  a  monopoly,  but  there  is  no  reason  why  a  patent 
and  a  trade-mark  should  not  subsist  together. 

Hastings^  Q.C.,  and  Lawson^  for  the  defendants. 

Pry,  J.:  [His  Lordship  stated  the  facts  as  to  the  patents, 
and  observed  that  down  to  the  present  time  nobody  else  had 
made  and  sold  either  "Linoleum"  or  floor-cloth  made  of 
"Linoleum."  But  it  appeared  that  the  sole  manufacture 
by  Mr.  Walton  and  those  claiming  under  him  was  due  en- 
tirely, or  to  a  large  extent,  to  the  existence  of  the  numerous 
patents,  the  effect  of  which  was  to  give  Mr.  Walton  and 
those  who  claimed  under  him  a  monopoly  in  the  manufac- 
ture and  sale  of  this  Linoleum  Floor-Cloth.  It  was  there- 
fore not  surprising  that  the  name  by  which  Mr.  Walton 
designated  the  compound  had  been  applied  exclusively  to 
the  manufacture  of  Mr.  Walton  and  those  who  claimed 
under  him.  The  ease  of  the  plaintiffs  was  that  they  had  a 
trade-mark,  and  that  the  essential,  or  one  of  the  essential 
and  material  terms  of  that  trade-mark  was  the  word  "Lino- 
leum," and  that  this  had  been  taken  by  the  defendants. 
His  Lordship  then  described  the  trade-marks,  and  expressed 
his  opinion  that  "P.  Walton's  Patent"  was  the  most  con- 
spicuous part  of  the  trade-mark  used  by  the  plaintiffs,  and 
that  the  word  "Linoleum  "  appeared  to  be  used  only  as  de- 
scriptive, and  was  not  an  essential  part  of  the  trade-mark  ; 
and  that  the  defendants'  trade-mark  contained  their  own 

0)  4  D.  J.  <fe  8.,  137;  11  H.  L.  C,  628.  (•)  2  Oh.  D.,  434;  16  Eng.  R.,  827. 

(•)  1  H.  <fc  M.,  447. 

25  Eng.  Rep.  7 
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name  much  more  conspicuously  than  the  word  "Linoleum," 
and  was  quite  dissimilar  from  the  plaintiffs'  trade-mark. 
His  Lordship  then  continued :] 

But  it  has  been  argued  that  this  case  comes  within  the 
836]  second  *class  of  cases  to  which  the  Master  of  the 
Rolls  referred  in  Singer  Manufacturing  Company  v.  Wil- 
son{')^  and  that  the  word  "Linoleum"  from  the  user  which 
had  been  made  of  it  must  mean  the  goods  manufactured  by 
the  plaintiffs,  and  that  therefore  to  take  the  word  "Lino- 
leum" and  use  it,  was  to  assert  that  the  goods  so  sold  and 
made  were  made  by  the  plaintiffs,  and  that  any  user  of  the 
word  "  Linoleum  "  was  a  fraud  not  in  a  moral  point  of  view, 
but  in  the  point  of  contemplation  of  this  court.  The  argu- 
ment is  that  there  was  a  misrepresentation,  the  misrepresenta- 
tion consisting  in  alleging  by  the  use  of  the  word  "Linoleum  " 
that  the  goods  were  made  by  the  plaintiffs,  when  in  fact 
they  were  made  by  the  defendants.  It  will  be  observed  that 
the  inquiry  with  regard  to  the  use  of  the  word  "  Linoleum  " 
as  a  constituent  element  in  the  trade-mark,  and  the  inquiry 
as  to  the  use  of  the  word  "Linoleum"  as  a  misrepresenta- 
tion are  one  and  the  same  inquiry,  and  I  must  consider  what 
the  word  "Linoleum"  meant  as  used  at  the  time  when  the 
defendants  intended  to  attribute  it  to  their  manufacture. 

In  the  first  place,  the  plaintiffs  have  alleged,  and  Mr. 
Walton  has  sworn,  that  having  invented  a  new  substance, 
namely,  the  solidified  or  oxidized  oil,  he  gave  to  it  the  name 
of  "Linoleum,"  and  it  does  not  appear  that  any  other  name 
has  ever  been  given  to  this  substance.  It  appears  that  the 
defendants  are  now  minded  to  make,  as  it  is  admitted  they 
may  make,  that  substance.  I  want  to  know  what  they  are 
to  call  it.  That  is  a  question  I  have  asked,  but  I  have  re- 
ceived no  answer ;  and  for  this  simple  reason,  that  no  answer 
could  be  given,  except  that  they  must  invent  a  new  name. 
I  do  not taKe  that  to  be  the  law.  I  think  that  if  "Linoleum  " 
means  a  substance  which  may  be  made  by  the  defendants, 
the  defendants  may  sell  it  by  the  name  which  that  substance 
bears. 

But  then  it  is  said  that  although  the  substance  bears  this 
name,  the  name  has  always  meant  the  manufacture  of  the 
plaintiffs.  In  a  certain  sense  that  is  true.  Anybody  who ^ 
knew  the  substance,  and  knew  that  the  plaintiffs  were  the 
only  makers  of  this  substance,  would,  in  using  the  word, 
837]  know  he  was  speaking  of  a  *substance  made  by  the 
plaintiffs.  But,  nevertheless,  the  word  directly  or  primarily 
means  solidified  oil.     It  only  secondarily  means  the  manu- 

Q)  2  Ch.  D,,  443 ;  16  Eng.  R.,  827. 
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facture  of  the  plaintiffs,  and  has  that  meaning  only  so  long 
as  the  plaintiffs  are  the  sole  manufacturers.  In  my  opinion, 
it  would  be  extremely  difficult  for  a  person  who  has  been 
by  right  of  some  monopoly  the  sole  manufacturer  of  a  new 
article,  and  has  given  a  new  name  to  the  new  article,  mean- 
ing that  new  article  and  nothing  more,  to  claim  that  the 
name  is  to  be  attributed  to  his  manufacture  alone  after  his 
competitors  are  at  liberty  to  make  the  same  article.  It  is 
admitted  that  no  such  case  has  occurred,  and  I  believe  it 
could  not  occur ;  because  until  some  other  person  is  making 
the  same  article,  and  is  at  liberty  to  call  it  by  the  same 
name,  there  can  be  no  right  acquired  by  the  exclusive  use 
of  a  name  as  showing  that  the  manufacture  of  one  person  is 
indicated  by  it  and  not  the  manufacture  of  another. 

Those  are  the  observations  which  have  occurred  to  me 
npon  a  mere  statement  of  the  plaintiffs'  case,  and  how  are 
they  confirmed  or  shaken  by  the  evidence  in  the  case  ?  [His 
Lordship  then  referred  to  the  articles  of  association,  the  ad- 
vertisements, and  the  patents  taken  out  by  the  company,  as 
showing  that  they  nsed  the  word  "Linoleum"  merely  as 
descriptive  of  the  substance,  and  looked  on  the  words 
"F.  Walton's  Patent"  as  the  essential  part  of  their  trade- 
mark. His  Lordship  then  continued :]  I  come,  therefore, 
to  the  conclusion  upon  the  facts  as  they  are  presented  to  me, 
and  notwithstanding  the  evidence  to  which  my  attention  has 
been  drawn  on  the  part  of  the  plaintiffs,  that  the  word 
*' Linoleum"  did  bear  that  meaning  which  Mr.  Walton  put 
upon  it,  namely,  solidified  or  oxidized  oil ;  that  solidified 
or  oxidized  oil  may  be  made  by  the  defendants  if  they  are 
minded  to  make  it ;  and  if  they  are  minded  to  call  it  by  the 
only  name  which  it  bears,  I  think  they  are  at  liberty  so  to 
do.  If  I  found  they  were  attempting  to  use  that  name  in 
connection  with  other  parts  of  a  trade-mark,  so  as  to  make 
it  appear  that  the  oxidized  oil  made  by  the  defendants  was 
maae  by  the  plaintiffs,  of  course  the  case  would  be  entirely 
different. 

Then  what  are  the  authorities  to  which  my  attention  has 
been  called  upon  this  part  of  the  case  ?  That  which  is  most 
near  to  the  *present  case  is  Braham  v.  Bustard  {').  [888 
In  that  case  the  plaintiffs  had  invented  a  white  soft  soap, 
which  the  court  found  to  be  a  new  article  of  commerce. 
Having  so  invented  it  they  were  minded  to  describe  it  in  a 
manner  which  should  distinguish  their  manufacture,  and 
they  gave  to  it  an  additional  name,  calling  it  "Excelsior 
White  Soft  Soap."    There  the  woid  "Excelsior,"  having 

(»)  1  H.  &  M.,  441 
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no  relation  to  the  subiect-matter,  and  being  a  purely  fancy 
name,  was  held  by  the  Vice-Chancellor  to  be  intended  to 
discriminate  one  particular  species  of  soft  soap,  and  accord- 
ingly the  word  "Excelsior"  was  protected.  Now  here,  as 
I  pointed  out,  the  plaintiffs  having  invented,  or  their  prede- 
cessors in  title  having  invented,  a  new  subject-matter,  use 
merely  the  name  distinguishing  that  subject-matter,  hut  do 
not  use  a  name  distinguishing  that  subject-matter  as  made 
by  them  from  the  same  subject-matter  as  made  by  other 
persons.  The  two  cases  are  essentially  different.  It  ap- 
pears to  me,  therefore,  that  there  has-been  neither  infringe- 
ment of  any  essential  part  of  the  "^plaintiffs'  trade-mark 
nor  any  attempt  on  the  part  of  the  defendants  to  represent 
the  goods  which  they  intended  to  sell  as  goods  made  by  the 
plaintiffs. 

Thb  plaintiffs'  case  has  therefore,  in  my  judgment,  failed, 
and  I  dismiss  the  action  with  costs. 

Solicitor  for  plaintiffs:  S,  Potter. 

Solicitors  for  defendants  :    Wild^  Barber  &  Browne. 


[7  Chancery  Division,  889.] 
Fry,  J.,  Feb.  4,  1878. 

839]  *Geetton  V.  Mees. 

[1877    G.     106.] 
Concluded  Agreement — Agent — Acceptance — RepuScUion — Paymeni  into  Court — Coste. 

The  plaintiffs  claimed  £37  from  the  defendant  for  the  use  and  occupation  of  a 
house,  and  authorized  Mm  to  pay  the  amount  to  a  person  whom  they  named.  She 
called  on  the  defendant,  and  he  then  expressed  his  readiness  to  pay  the  amount,  but 
she  (having  also  an  interest  in  the  property)  refused  to  receive  it.  No  actual  tender 
was  made.  The  plaintiffs  sued  the  defendant  for  the  use  and  occupation,  claiming 
£288.    The  defendant  paid  £37  into  court : 

Eeld^  that  as  soon  as  the  defendant  expressed  to  the  agent  his  readiness  to  pay  the 
£37  there  was  a  concluded  agreement  between  him  and  the  plaintiffs  for  that  amount, 
and  that  the  plaintiffs  could  not  recover  more : 

Held,  also,  that  the  defendant  was  entitled  to  the  costs  of  the  action  from  the  time 
of  the  payment  into  court. 

This  was  an  action  for  damages  for  the  nse  and  occupa- 
tion of  a  public  house  called  the  Greyhound,  at  Bethnal 
Green,  for  three  months,  from  the  24th  of  June  to  the  28th 
of  September,  1876.  The  writ  was  issued  on  the  30th  of 
April,  1877.  William  Parker  and  Arthur  Gates,  two  of  the 
plaintiffs,  were  the  legal  owners  of  a  leasehold  interest  in 
the  property  for  a  term  which  expired  on  the  29th  of  Sep- 
tember, 1876.     The  plaintiff  Mrs.  Gretton  and  two  others  of 
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the  plairitilBfswere  the  owners  of  the  reversion,  subject  to  the 
terra  vested  in  Parker  and  Gates,  and  they  had  agreed  to 
assign  to  Mrs.  Gretton  and  her  co-reversioners  their  claim 
lor  dilapidations  against  their  underlessee.  The  defendant 
had  been  in  possession  of  the  property  under  an  underlease, 
which  expired  on  the  24th  of  June,  1876.  The  plaintiffs 
claimed  £238.  By  his  statement  of  defence,  delivered  on 
the  14th  of  June,  1877,  the  defendant  alleged  that  there  had 
been  an  express  contract  between  Parker  and  Gates  and 
himself  that  he  should  pay  the  sum  of  £37  2^.  3d.  for  the 
use  and-occupation  for  the  period  in  question.  On  the  11th 
of  June,  1877,  the  defendant  paid  £37  2s.  3d.  into  court  in 
satisfaction  of  the  plaintiffs^  demand. 

This  was  the  trial  of  the  action. 

It  appeared  that  on  the  18th  of  September,  1876,  the  solici- 
tors *oi  Parker  and  Gates  gave  notice  to  the  defend-  [840 
ant  that  they  were  entitled  to  the  rent  for  the  three  months 
in  question,  and  required  payment  to  be  made  by  him.  The 
defendant  placed  the  matter  in  the  hands  of  his  solicitors, 
and  they,  on  the  21st  of  September,  wrote  to  the  solicitors 
of  Parker  and  Gates,  asking  what  amount  of  rent  was  claimed 
for  the  three  months.  On  the  23d  of  September  the  solici- 
tors of  Parker  and  Gates  wrote  to  the  defendant's  solicitors 
as  follows:-^ 

*'  The  amount  of  rent  claimed  by  our  clients  is  £37  2^.  3d. 
Will  you  send  us  a  check  for  the  amount,  or  shall  we  have 
to  apply  to  Mr.  Mees  direct  ?" 

Oa  the  25th  of  September  they  wrote  again  to  the  defend- 
ant's solicitors  as  follows : — 

*'We  have  to-day  given  to  Mrs.  Gretton  (the  person 
entitled  to  the  freehold  of  the  above  premises  on  the  fall- 
ing in  of  the  original  lease  on  the  29th  inst.)  a  note  to  the 
tenant  authorizing  payment  of  the  rent  claimed  by  our 
clients  to  her.  We  shall,  therefore,  not  have  to  communi- 
cate with  you  further  upon  the  subject.  Mrs.  Gretton  will 
to-day  see  the  tenants  of  the- houses  where  we  have  served 
the  notices." 

Mrs.  Gretton  called  at  the  public  house  on  that  day  and 
saw  the  defendant,  and  produced  to  him  the  note  from  the 
solicitors  of  Parker  and  Gates.  He  then  told  her  that  he 
was  ready  to  pay  the  sum  claimed.  She,  however,  refused 
to  receive  it,  and  said  that  she  should  require  more.  No 
actual  tender  was  made  to  her.  The  plaintiffs  afterwards 
refused  to  receive  the  £37  2^.  3d.j  and  ultimately  the  action 
was  commenced. 
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^— ^■^i^^    I  I  !■■  ^1        —I  .  ,  ■  ,1  ^m^m^t^^^^,^^  ■■■■  ■■■  ■■  ■*■■  m  ^    1^         .  ■■■■  ■  ■  — a^— 

Coolcsorij  Q.C.,  and -K  -&.  Witt^  for  the  plaintiflEs:  Our 
title  is  not  disputed  ;  the  only  question  is  as  to  the  amount 
of  damages. 

Norths  Q.C.,  and  Maclean^  for  the  defendant:  As  soon 
as  the  defendant  expressed  to  Mrs.  Gretton  his  willingness 
to  pay  the  £37  demanded  by  the  plaintiffs  there  was  a  con- 
cluded agreement  between  him  and  them,  and  they  cannot 
now  demand  more.  Mrs.  Gretton  was  their  agent  to  receive 
841]  the  defendant's  ^acceptance,  but  she  had  no  author- 
ity to  repudiate,  and  her  repudiation  cannot  prevent  the 
defendant's  readiness  to  pay  from  being  an  acceptance  of  the 
plaintiffs'  terms,  and  thus  concluding  a  bargain. 

Cookson^  in  reply:  When  Mrs.  Gretton  repudiated  the 
proposed  terms  there  could  be  no  acceptance.  She  did  not 
go  to  the  defendant  to  receive  the  £37,  but  to  demand  more. 
He  was  dealing  with  her,  not  as  a  mere  agent,  but  as  a  per- 
son who  had  an  interest  in  the  property.  At  any  rate,  there 
ought  to  have  been  a  tender  of  the  money  to  her. 

Pey,  J.:  The  question  is,  whether  the  express  contract 
which  is  alleged  oy  the  defence  has  been  proved.  Was 
there  or  was  there  not  a  concluded  agreement  between  Parker 
and  Gates,  who  were  the  persons  legally  entitled  to  make  the 
demand  for  the  use  and  occupation  during  the  three  months, 
and  the  defendant  ?  In  my  opinion  there  was.  They  had 
made  a  demand  upon  the  derendant,  and  they  authorized 
the  payment  to  be  made  to  Mrs.  Gretton,  whom  they  armed 
with  authority  to  receive  the  money.  At  the  interview  with 
her  on  the  26th  of  September  the  defendant  expressed  his 
readiness  to  pay  the  amount  claimed.  It  was,  in  my  opin- 
ion, immaterial  that  she  intimated  her  determination  not  to 
accept  that  amount ;  that  was  entirely  outside  the  authority 
which  she  possessed,  which  was  only  an  authority  to  receive 
payment  of  the  sum  claimed.  I  therefore  hold  that  the  ex- 
press contract  which  is  alleged  has  been  proved,  and  I  give 
judgment  for  the  plaintiffs  for  the  sum  which  has  been  paid 
into  court.  But  the  defendant  must  have  the  costs  of  the 
action  from  the  time  of  the  paqrment  into  court. 

Solicitors  for  plaintiffs :  Burgoynes^  Milnes  &  Co, 
Solicitors  for  defendant :  Martineau  <&  Reid, 

The  moment  the  miuds  of  the  parties    Bishop  on  Contracts,  §  174 ;  1  Cowen's 
meet  and  assent  to  a  contract  it  is  com-  ^r.,  dd  ed.,  60. 
plete,  and  neither  is  at  liberty  to  be  off : 
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[7  Chancery  Division,  842.] 
Fay,  J.,  Feb.  6,  1878. 

*COLLETTE  V.    GOODE.  [842 

[1876      C.      417.] 

PraeAce — Pleading — Defence — General  Denial  followed  hy  ParHcttlar  Denial — Amend- 
ment at  TMal — Hides  of  Court,  1875,  Order  xix,  rr.  17,  18,  20,  22;  Order  xxvii, 
rr,  1,  6 — CopyrigM — Registration — 6  <fe  6  Viet,  c,  46,  w.  18,  24. 

In  an  action  for  damages  for  an  alleged  infringement  of  the  plaintiffs  copyright 
in  a  Bong,  the  defendant,  by  his  statement  of  defence,  allied  that  the  song  had  not 
been  registered  at  Stationers'  Hall  until  the  9th  of  December,  1876,  and  added,  "  the 
defendant  denies  that  the  song  has  been  duly  registered.  The  time  of  the  first  pub- 
lication thereof  is  not  truly  entered  on  the  register :" 

Ifeldy  that  on  this  pleading  the  defendant  was  only  entitled  to  prove  that  the  time 
of  first  publication  had  been  untruly  entered,  and  that  he  was  not  at  liberty  to  prove 
that  the  name  of  the  publisher  had  been  untruly  stated. 

Held,  also,  that  leave  to  amend  the  statement  of  defence,  so  as  to  raise  the  latter 
point,  ought  not  to  be  g^ven,  even  though  by  the  plaintiff's  own  evidence  at  the  trial 
it  for  the  first  time  appeared  that  the  name  of  the  publisher  had  been  untruly  en- 
tered in  the  register. 


[7  Chancery  Division,  848.] 
Fry,  J.,  Feb.  7,  8,  9,  11,  12,  1878. 

*Braham  V.  Beachim.  [848 

[1876      B.      681.] 
Trade  Name — Name  of  Place — Imitaiion — Fratid — Injunction — Evidence  of  Deception. 

The  plaintiff  was  the  owner  of  and  worked  all  the  collieries  in  the  parish  of  B.  in 
Somersetshire,  and  owned  all  the  coal  in  that  parish,  with  a  small  exception.  She 
carried  on  the  business  of  working  the  collieries  and  selling  the  coal  in  her  own 
name,  adding  to  it  on  her  wagons  and  bill-heads  the  words  "  R.  Collieries."  The 
defendants,  from  1868,  carried  on  at  R.  the  business  of  coal  merchants  as  the  "R. 
Coal  Co.,"  having  depots  at  various  railway  stations  in  the  south  and  west  of  Eng- 
land, at  which  they  sold  different  kinds  of  coal.  They  became  in  1876  the  lessees  of 
and  worked  a  colliery  outside  the  parish  of  R.,  but  m  a  district  or  basin  in  which 
coal  was  raised  similar  to  that  raised  within  the  parish,  coal  raised  in  the  district, 
but  outside  the  parish,  being  known  in  the  market  as  R.  coal.  In  1878  the  defend- 
ants began  to  sell  coals  at  G-.  in  Surrey,  by  means  of  a  local  agent,  and  in  1876  they 
bought  the  good- will  of  a  retail  coal  dealer  named  C.  at  G.,  who  had  become  bank- 
rupt. They  then  advertised  themselves  in  the  Surrey  newspapers,  and  otherwise  in 
the  neighborhood,  as  "  The  R.  Colliery  Proprietors  and  Factors,  Coal  and  Coke  Mer- 
chants (late  C.  dk  Co.),"  and  offered  to  supply  coal  of  every  description  direct  from 
the  collieries : 

Held,  that  the  defendants  were  not  entitled  to  use  the  name  "  The  R.  Colliery  Pro- 
prietors," unless  and  until  they  should  acquire  a  colliery  within  the  parish  of  R.,  or 
to  uae  any  style  impl3ring  that  their  coal  came  from  the  parish  of  R.,  unless  and  until 
they  should  become  authorized  to  sell  coals  raised  from  a  colliery  within  that  parish  : 

ffeld,  also,  that,  the  acts  of  the  defendants  being  calculated  to  induce  purchasers 
to  believe  that  the  defendants  were  selling  the  plaintiffs  coal,  it  was  not  necessary 
for  the  plaintiff  to  prove  any  instance  of  actual  deception,  or  any  actual  damage. 
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The  plaintiffs  in  this  action  were  Messrs.  C.  B.  Braham 
and  W.  S.  Braham,  and  the  Dowager  Countess  Waldegrave 
(the  wife  of  the  defendant  Lord  Carlingford),  suing  by  a  next 
849]  friend.  *The  defendants  were  W.  Beachim  and  T. 
GuUick,  and  Lord  Carlingford. 

The  plaintiffs,  Messrs.  Braham,  were  the  trustees  of  the 
marriage  settlement  executed  in  1863,  of  the  Countess,  under 
which  she  had  an  absolute  power  of  appointment  by  deed 
or  will  over  {inter  alia)  all  the  seams  of  coal  and  all  coal 
mines  and  collieries  situate  within  the  parish  of  Radstock, 
in  Somersetshire  (except  the  coal  lying  under  the  glebe  land 
in  that  parish,  which  the  Countess  was  entitled  to  work  un- 
der an  agreement  with  the  rector  of  the  parish,  and  except 
also  the  coal  lying  under  about  an  acre  of  land  in  the  parish 
which  belonged  to  a  company  called  the  Writhlington  Coal 
Company),  and,  subject  to  that  power  and  to  some  mort- 
gages, these  seams  of  coal,  coal  mines,  and  collieries,  were 
vested  in  the  plaintiffs,  the  Messrs.  Braham,  for  an  estate 
during  the  life  of  the  Countess,  in  trust  for  her  separate  use. 
At  the  time  when  the  action  was  commenced,  the  plaintiflfs' 
seams  of  coal  were  being  worked  by  them  by  means  of  five 

gits  or  collieries,  known  as  Old  Pit,  Middle  Pit,  Ludlow's 
It,  Wells'  Way  Pit,  and  Tyning's  Pit.  There  were  no  other 
pits  within  the  parish  of  Radstock.  The  seams  of  coal,  how- 
ever, which  were  found  in  the  parish  extended  beyond  its 
limits,  the  whole  district  or  basin  (including  the  parish)  in 
which  these  seams  were  found  being  known  as  the  Radstock 
District  or  Basin.  The  seams  were  worked  outside  the  par- 
ish by  means  of  nine  other  pits  or  collieries,  some  of  the  coal 
raised  throughout  the  district  being  known  in  some  of  the 
markets  in  the  west  of  England  as  Radstock  coal. 

Prior  to  1848  some  of  the  plaintiflfs'  colleries  were  worked 
by  lessees,  who  carried  on  business  under  the  name  of  the 
Radstock  Coal  Company,  and  were  commonly  called  the 
Old  Radstock  Company.  The  other  pits  of  the  plaintiffs 
were  worked  by  other  lessees.  In  1848,  on  the  expiration 
of  the  leases,  the  Countess  took  the  working  of  her  collieries 
into  her  own  hands,  and  she  afterwards  continued  to  work 
them  herself  down  to  the  time  when  the  action  was  com- 
menced. For  some  years  prior  to  and  down  to  1873,  the 
Countess  in  carrying  on  the  business  described  herself  on 
her  bill-heads,  and  on  the  wagons  which  she  used,  as  the 
owner  of  the  five  pits,  naming  them,  adding  her  own  name, 
and  the  title  ''The  Radstock  Coal  Works." 
850]  *The  defendants  Beachim  and  Gullick,  in  the  year 
1868,  commenced  trading  in  partnership  at  Radstock  as 
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* '  The  Radstock  Wagon  Company. ' '  They  afterwards  added 
the  business  of  coal  merchants,  and  they  then  assumed  the 
name  of  "The  Radstock  Coal  and  Wagon  Company,"  de- 
scribing themselves  particularly  in  the  coal  business  as  "The 
Radstock  Coal  Company."  In  the  year  1873  the  Countess 
complained  that  letters  addressed  to  the  Radstock  Coal  Com- 
pany, and  which  were  really  intended  for  her,  were  deliv- 
ered by  the  post  office  to  the  defendants.  The  defendants, 
on  the  other  hand,  asserted  that  the  letters  so  addressed 
were  intended  for  them.  The  matter  was  referred  to  the 
post  office  authorities,  who  decided  that  letters  addressed  to 
*'The  Radstock  Coal  Company"  must  be  delivered  to  the 
defendants.  After  this  the  Countess  adopted  a  new  style 
in  her  business,  using  on  her  bill- heads  the  words  "The 
Right  Honorable  the  Countess  Waldegrave's  Radstock  Col- 
lieries," and  putting  a  similar  description  upon  her  wagons. 
In  the  year  1873  the  defendants  Beachim  and  Gullick 
commenced  selling  coals  wholesale  at  Gruildford,  in  Surrey, 
by  means  of  an  agent  there  named  Franks.  In  September, 
1876,  they  purchased  the  good- will  of  the  business  of  a  re- 
tail coal  dealer  at  GuUdf  ord  named  Cookson,  who  had  become 
bankrupt,  and  they  then  commenced  carrying  on  a  retail 
business  as  coal  dealers  there,  Franks  being  their  manager. 
They  commenced  using,  upon  the  blind  in  their  office  win- 
dow and  in  advertisements  which  they  caused  to  be  inserted 
in  the  local  newspapers  and  railway  time-tables,  the  style 
of  "The  Radstock  Colliery  Proprietors."  The  following  is 
a  specimen  of  the  newspaper  advertisements : — 

"The  Radstock  Colliery  Proprietors  and  Factors, 

Coal  and  Coke  Merchants. 

Offices  for  this  District : 
48  High  Street,  Guildford, 

(Late  W.  Cookson  &  Co.) 

Supply  direct  from  the  Collieries 

Wallsend,  Silkstone,  IIouse,  Welsh,  Steam  and  Kitchen  Coals 

Of  every  description,  at  lowest  prices,  especially  for  cash. 

Special  contracts  made  for  quantities  at  any  station  on  the  South 
♦Western  Railway,  the  South  Eastern,  the  London,  Brigh-  [851 
ton  and  South  Coast  Railway,  the  Great  Western,  or  the  London, 
Chatham,  and  Dover  Railways. 

Chief  Offices : 
Radstock,  Somerset." 

This  advertisement  appeared  in  the  West  Surrey  Times 
and  other  papers  from  iJecember,  1875,  to  December,  1876. 

On  the  office  blind  the  defendants  put  up,  in  June,  1876, 
the  words,  **The  Radstock  Colliery  Proprietors,  Coal  and 
25  Eng.  Rep.  8 
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Coke  Office  ;"  but  in  October,  on  complaints  being  made  by 
the  plaintiffs,  they  altered  this  to  ''The  Radstock  Coal  Com- 
pany, Colliery  Proprietors,  Coal  and  Coke  Office." 

The  plaintiffs  made  further  remonstrances,  and  ultimately 
the  action  was  commenced. 

The  defendants  became,  in  1876,  the  lessees  of  a  colliery, 
called  the  Old  Welton  Pit,  situate  in  the  Radstock  district, 
but  outside  the  parish  of  Radstock,  which  they  then  worked. 
They  had,  however,  in  1875,  described  themselves  on  a  board 
put  up  at  their  depot  at  the  Guildford  Railway  Station  as 
"The  Radstock  Coal  Company,  Colliery  Proprietors,  Coal 
and  Coke  Factors." 

The  plaintiffs  alleged  that  the  nse  by  the  defendants  of  the 
name  "The  Radstock  Colliery  Proprietors"  was  a  colorable 
imitation  of  the  name  "The  Radstock  Collieries"  used  by 
the  plaintiffs,  and  that  it  was  calculated  and  intended  to 
mislead  persons  intending  to  buy  coal  from  the  plaintiffs 
into  buying  coal  from  the  defendants  under  the  belief  that 
they  sold  the  plaintiffs'  coal.  And  the  plaintiffs  claimed  an 
injunction  to  restrain  the  defendants  from  using  the  name 
of  "The  Radstock  Colliery  Proprietors." 

By  their  statement  of  defence  the  defendants  Beachim  and 
Gullick  relied  upon  the  fact  that  coals  raised  in  the  Rad- 
stock district,  though  not  in  the  parish  of  Radstock,  were 
known  as  Radstock  coals,  and  said  that  they  had  never  used 
the  name  of  "The  Radstock  Colliery  Proprietors"  except 
in  connection  with  their  Guildford  business,  and  then  only 
with  the  addition  of  the  words  "late  W.  Cookson  &  Co." 
They  denied  that  they  had  infringed  any  right  of  the  plain- 
tiffs, or  that  any  persons  wishing  to  deal  with  the  plaintiffs 
852]  had  been  misled.  They  said  that  they  *did  not 
threaten  or  intend  to  use  the  name  of  "The  Radstock  Col- 
liery Proprietors,"  but  that  they  did  intend  to  use  names 
implying  that  they  were  the  proprietors  of  collieries  or  coal 
mines  at  Radstock,  and  insisted  that  they  were  entitled  to 
do  so.  But  they  said  that  they  did  not  intend,  and  never 
had  intended,  to  use  any  name  which  would  import  that  they 
were  selling,  or  authorized  to  sell,  coals  raised  from  the 
plaintiffs'  collieries  at  Radstock.  And  they  said  that,  inas- 
much as  the  coal  sold  by  them  was  the  same  as  that  sold 
by  the  plaintiffs,  there  would  be  no  deception  of  purchasers, 
even  if  they  used  the  same  name  as  the  plaintiffs. 

This  was  the  trial  of  the  action.  The  plaintiffs  did  not 
prove  any  instances  of  actual  deception  of  persons  who  had 
intended  to  purchase  coals  from  them. 

Fischer^  Q.C.,  O.  Browne^  G.  Francis^  and  B.  Fossett 
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Loclc^  for  theplaintiflFs,  referred  to  Singer  Manvfacturing 
Company  v.  Wilson  (') ;  Seixo  v.  Pronezende  (') ;  JEdlesten  v. 
Ediesten  (') ;  Wofher spoon  v.  Currie  (*). 

Bagshawe^  Q.C.,  and  -Bl  Cutler^  for  the  defendants  Bea-- 
chim  and  Gullick:  No  harm  can  be  done  to  the  plaintiffs 
at  Guildford ;  the  action  is  really  a  quia  timet  one,  because 
they  think  we  may  extend  the  use  of  the  words  *'The  Rad- 
Btock  Collierv  Proprietors "  to  other  places.  But  there  is 
nothing  to  snow  anv  intention  on  our  part  to  do  so.  We 
have,  however,  a  right  to  use  that  description.  We  are  les- 
sees, i.e.,  proprietors  of  a  colliery  in  the  Kadstock  district, 
and  we  sell  coal  which  is  known  as  Radstock  coal.  There 
is  no  representation  that  our  coal  is  that  of  the  Countess's. 

TFry.  J.,  referred  to  DerU  v.  2^rpm(*).] 

It  is  known  that  there  is  a  class  consisting  of  proprietors 
of  collieries  at  Radstock;  no  one  could  suppose  that  the 
defendants  represented  themselves  to  be  the  owners  of  all  the 
collieries  there.  Seixo  v.  Provezende  is  really  in  our  favor, 
and  so  are  Colonial  lAfe  Assurance  Company  v.  Home  and 
Colonial  Assurance  Company  (*),  *  Singer  Manvfac-  [853  ^ 
luring  Company  v.  Wilson  (*),  and  Siegert  v.  Findlater  ('). 
In  Wotherspoon  v.  Currie  (*)  there  was  express  evidence  of 
fraud.  Raggett  v.  Findlater  (")  showd  that  a  word  in  its 
nature  common  cannot  be  regarded  as  part  of  a  trade* mark 
or  description.  Cope  v.  Evans  (")  is  very  like  the  present 
case,  ana  is  an  authority  in  our  favor  on  the  question 
whether  actual  deception  must  be  proved.  Dent  v.  Tur- 
pin  (*•)  was  only  a  decision  on  demurrer  as  to  parties. 
Walter  BaU^  for  Lord  Carlingford. 

Fey,  J.,  after  stating  some  of  the  facts,  and  referring  to 
the  change  of  name  adopted  by  the  Countess  in  1878,  con- 
tinued : 

Now,  it  does  appear  to  me  that  when  the  Countess  had 
directed  that  change,  with  the  evident  design  of  getting  out 
of  the  way  of  the  name  or  style  which  the  defendants  had 
adopted,  there  was  cast  upon  them,  as  honest  and  honorable 
men,  the  obligation  not  to  endeavor  to  follow  her  in  the 
steps  she  had  so  taken  to  avoid  confusion.  They  ought  to 
have  leaned  rather  in  the  direction  of  difference  than  in  the 
direction  of  similarity. 

(>)  2  Ch.  D..  484;   16  Eng.  R.,  827.  Q)  Ante,  p.  21. 

(•)  Law  Rep..  1  Ch.,  192.  O  Law  Rep.,  17  Eq.,  29 ;  7  Eng.  R., 

(»)  1  D.  J.  A  S..  186.  663. 

{*)  Law  Rep..  6  H.  L.,  608.  (•)  Law  Rep.,  18  Eq.,  138 ;   9  Eng.  R., 

(»)  2  J.  A  II.,  139.  689. 

(•)  83  Beav.,  648.  ('«)  2  J.  <fe  H.,  189. 
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[His  Lordship  then  stated  some  others  of  the  facts,  and, 
referring  to  the  board  at  the  Guildford  Station  used  by  the 
defendants  in  Ootober,  1875,  said : J 

It  does  not  appear  to  me  that  the  defendants  were  tlien 
entitled  to  descrilbe  themselves  as  colliery  proprietors,  be- 
cause I  think  that  expression  means  the  lessors,  lessees,  or 
workers  of  colleries.  But  they  did  use  the  words  '*  Colliery 
Proprietors,"  and  the  question  is  whether  this  description 
of  themselves  was  calcumted  and  had  a  tendency  to  deceive  1 
I  do  not  say  it  would  have  been  by  itself  deceptive ;  but  I 
think,  considering  how  the  Copntess  had  given  up  the  words 
"Coal  Works,"  really  in  order  to  take  herself  out  of  the 
description  which  the  defendants  had  thought  fit  to  use,  it 
was  an  indiscreet  thing,  to  say  the  least  of  it,  for  them  to 
follow  on  her  heels. 

854]    *[ After  referring  to  the  defendants'    advertisement 
above  stated,  his  Lordship  said :] 

Now,  that  appears  to  me  to  be  a  representation  that  the 
Radstock  Colliery  Proprietors,  having  their  chief  office  at 
Radstock,  are  the  persons  who  had  acquired  the  business  of 
Cookson  &  Co.,  having  an  office  at  No.  48  High  Street,  Gruild- 
ford.  I  should  have  thought,  on  reading  it,  that  those  per- 
sons were  proprietors  of  a  colliery  or  collieries  at  Radstock, 
and,  more  than  that,  that  they  were  entitled  to  describe,  and 
did  consider  themselves,  as  the  principal  colliery  proprietors 
at  Radstock.  It  is,  I  think,  clear  that  any  person  reading 
that  advertisement  might  suppose  that  the  supply  came 
from  those  colleries,  because  the  words  are,  "  Supply  direct 
from  the  collieries  Wallsend,  Silkstone,  House  and  Kitchen 
Coals,"  which  last  are  exactly  what  the  Radstock  coals  are. 
Further  than  that,  it  holds  out  that  special  contracts  for 
(Quantities  may  be  made  at  any  of  the  railway  stations  men- 
tioned for  the  supply  of  coal  from  the  collieries,  which  I 
should  think,  at  any  rate,  include  the  collieries  at  Radstock. 
Therefore,  it  appears  to  me  that  the  defendants,  by  that  ad- 
vertisement, held  themselves  out  as  desirous  to  carry  on 
their  business  at  any  of  the  numerous  stations  gn  the  lines 
of  railway  therein  mentioned. 

I  cannot  help,  therefore,  coming  to  the  conclusion  that 
they  intended  to  hold  themselves  out  as  the  Radstock  Col- 
liery Proprietors,  who  supplied  coals  from  Radstock. 

Having  now  stated  the  facts  of  the  case,  it  becomes  neces- 
sary to  consider  the  nature  of  the  defence,  because  it  appears 
to  me  that  the  Countess,  as  the  sole  owner  of  the  collieries 
in  the  parish  of  Radstock,  is,  therefore,  presumably  alone 
entitled  to  call  herself  '*  The  Radstock  Collieries  Proprietor," 
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and  to  restrain  any  person  from  infringing  or  interfering  with 
her  right.  The  case  for  the  defendants  is  this:  It  is  said, 
and  said  truly,  that  there  is  in  this  district  a  series  of  beds 
of  coal,  which  I  have  already  referred  to  as  the  Radstock 
series,  and  that,  wherever  they  are,  there  is  the  Radstock 
basin.  That  is  true  to  a  large  extent.  It  is  true  that,  at 
any  rate  until  you  reach  a  fault  on  the  north,  wherever  the 
basin  is  workea  there  is  found  the  Radstock  coal.  It  is  true 
that,  although  not  at  the  pit^s  mouth  and  in  the  immediate 
neighborhood,  nor  in  the  Bath  markets,  still  in  many  markets 
in  the  south  *and  west  of  England,  the  whole  of  [855 
that  coal  is  known  as  Radstock  coal.  It  is  said  that  wherever 
there  is  Radstock  coal  there  are  Radstock  collieries.  But 
that  does  not  entitle  the  workers  of  that  coal  to  call  them- 
selves owners  of  the  collieries  at  Radstock  or  ''Radstock 
Colliery  Proprietors."  It  does  not  follow  that,  wherever  the 
Radstock  coal  is  found,  the  workers  of  it  are  entitled  to  de- 
scribe themselves  as  ''The  Radstock  Colliery  Proprietors," 
or  as  the  owners  of  colleries  at  Radstock. 

In  this  case  there  are  two  things  to  be  considered ;  first, 
the  use  of  the  expression  "The  Radstock  Colliery  Proprie- 
tors." It  appears  to  me  that  that  expression  must  mean 
one  of  two  things.  It  must  either  mean  all  the  colliery  pro- 
prietors who  work  in  the  Radstock  basin,  or  it  must  mean 
the  plaintiff  as  being,  par  excellence,  the  person  owning  and 
working  the  Radstock  collieries.  I  have  had  both  those 
views  put  before  me  by  the  defendants'  witnesses.  One  of 
them  said  that,  in  the  year  1871,  when  the  proprietors  of 
collieries  in  the  district  combined  together — I  believe  in  sup- 
port of,  or  opposition  to,  a  railway — they  were  spoken  of  as 
"  The  Radstock  Colliery  Proprietors,"  and  that  was  the  only 
time  he  knew  the  expression  to  have  been  used.  If  that  be 
so,  it  is  far  from  clear  to  me  that  the  plaintiffs  are  not  en- 
titled to  bring  this  action,  because  if  the  expression  included 
the  whole  of  those  proprietors,  it  certainly  included  the 
Countess,  who  was  by  far  the  largest  of  them,  for  the  evi- 
dence shows  that  more  than  half  the  coal  sent  from  Radstock 
station  is  raised  from  her  collieries.  In  this  view  the  use  of 
the  words  would  certainly  amount  to  a  declaration  by  the 
defendants  that  they  were  selling  the  coal  of  all  those  pro- 
prietors, and,  therefore,  selling  the  plaintiffs'  coal.  It  ap- 
pears to  me  that  by  the  title  of  "The  Radstock  Colliery  Pro- 
prietors" the  defendants  represented  themselves  to  be  the 
proprietors  of  the  Countess's  collieries,  and  there  is  no  doubt 
that  she  has  a  right  to  restrain  them  from  doing  that.  Nor 
does  the  wrong  appear  to  me  to  be  any  the  less  from  the 
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fact  that  there  are  other  collieries  in  the  Radstock  basin  or 
district. 

Mr.  Bagshawe  contended  that  the  use  by  the  defendants  of 
the  generic  name  or  title  of  Radstock  Colleries  could  not  en- 
title the  plaintiffs  to  maintain  an  action.  But  it  must  not 
be  forgotten  that  the  genus  includes  the  species,  and  that,  if 
you  assume  the  genus,  you  assume  all  the  species,  and  then, 
856]  by  adopting  the  name  *which  they  did,  the  defend- 
ants represented  themselves  as  selling  the  coals  of  the  plain- 
tiffs and  other  persons,  which  come  under  the  description 
of  Radstock  coal.  That,  I  think,  is  wrong.  The  other  view 
is,  that  if  you  speak  of  "The  Radstock  Coal  Proprietor," 
or  proprietors,  everybody  would  consider  it  meant  the 
.  Countess  Waldegrave ;  and  for  this  reason,  that  she  alone 
has  for  many  years  worked  the  Radstock  coal  in  Radstock 
parish,  and  she  is  undoubtedly  the  largest  worker  and  ship- 
per of  coal  in  the  district.  If  that  be  true,  a  wrong  has  un- 
doubtedly been  done  by  the  defendants. 

I  think,  therefore,  that  they  were  wrong  in  describing 
themselves  as  "The  Radstock  Colliery  Proprietors." 

The  next  matter  to  be  inquired  into  is  this :  The  defend- 
ants expresslv  claim  the  right  to  describe  themselves  as  the 
proprietors  or  collieries  or  coal  mines  at  Radstock.  Now, 
with  regard  to  that,  it  appears  to  me  there  is  a  great  dis- 
tinction between  Radstock:  Colliery  (which  may  mean  a  col- 
liery in  the  district)  and  a  colliery  at  Radstock,  because 
that,  in  my  opinion,  means  a  colliery  within  the  parish  of 
Radstock,  and  I  do  not  believe  that  the  parish  has  given  its 
name  to  all  the  collieries  in  the  Radstock  series. 

The  plaintiffs,  therefore,  in  my  opinion,  are  entitled  to 
restrain  the  defendants  from  trading  under  a  description 
which  represents  that  the  coals  they  are  selling  are  raised  at 
Radstock,  that  is,  from  the  works  of  the  Countess. 

It  has  been  pressed  by  the  defendants'  counsel  that  there 
is  no  evidence  of  damage  in  this  case.  In  the  first  place,  I 
am  of  opinion  that  it  is  not  necessary  to  prove  damage  where 
the  thing  done  by  the  defendants  has,  in  the  opinion  of  the 
court,  a  tendency  to  enable  them  to  deceive  by  selling  as  the 
plaintiffs'  their  own  goods.  I  am  of  opinion  that  in  this 
case  there  is  a  tendency  to  deceive,  and  that  proof  of  special 
damage  is  not  necessary,  as  was  determined  by  Lord  Hath- 
erley  in  Dent  v.  Turpin  (').  Then  it  is  said  that  it  is  ridicu- 
lous to  suppose  that  any  harm  can  arise  to  the  Countess  at 
Guildford,  where  no  one  thought  of  buying  her  coal.  But  I 
must  conclude  that  the  defendants  adopted  this  title  for 

(»)  2  J.  A  H.,  189. 
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some  adequate  motive,  and  what  that  motive  could  be,  but 
to  introduce  their  goods  into  the  market  at  Guildford,  I  do 
not  know.  I  have  this  ia  evidence,  however,  that  so  far 
back  as  the  *year  1870,  the  predecessors  of  the  de-  [857 
fendants,  Cookson  &  Co.,  applied  to  the  Countess  to  be  ap- 
pointed agents  for  the  sale  of  her  coal  at  Guildford,  and  that 
offer  was  refused,  on  the  ground  of  the  break  of  gauge  be- 
tween the  Great  Western  and  South  Western  Railways. 
Since  then,  however,  that  difficulty  has  been  removed,  and 
it  is  now  possible  to  send  Radstock  coal  by  railway  direct 
to  Guildford.  Further  than  that,  I  cannot  help  observing 
that  the  defendants'  advertisement  does  not  connne  itself  to 
Guildford,  but  professes  to  deal  in  coal  at  all  those  stations 
which  are  on  the  lines  of  railway  mentioned. 

I  cannot,  therefore,  refuse  the  plaintiffs  relief,  on  the 
ground  of  want  of  proof  of  damage  actually  accrued. 

In  my  judgment,  the  two  expressions  to  which  I  have 
referred,  namely,  the  description  of  the  defendants  as  "The 
Radstock  Colliery  Proprietors,"  and  as  the  owners  of  col- 
lieries at  Radstock,  are  both  of  them  unjustified,  because 
they  are  both  calculated  to  deceive,  by  enaoling  the  defend- 
ants to  sell,  as  and  for  coal  raised  by  the  plaintiffs,  coal 
raised  by  themselves. 

I  must,  therefore,  grant  an  injunction,  in  the  terms  which 
I  will  mention,  and  1  give  the  plaintiffs  the  costs  of  the  ac- 
tion. The  plaintiffs  will  pay  Lord  Carlingford's  costs,  and 
add  them  to  their  own. 

The  injunction  will  be,  To  restrain  the  defendants,  unless 
and  until  they  shall  acquire  a  colliery  or  coal  mine  within 
the  parish  of  Radstock,  from  trading  under  or  using  the 
name  or  style  of  ''The  Radstock  Colliery  Proprietors,"  or 
any  other  name  or  style  signifying  that  the  defendants,  or 
either  of  them,  are  proprietors  of  any  colliery  or  collieries 
at  Radstock;  and  to  restrain  the  defendants,  unless  and 
until  they  shall  become  authorized  to  sell  or  supply  any 
coals  raised  or  gotten  from  any  colliery  or  coal  mine  within 
the  parish  of  Radstock,  from  using  any  style  or  name  signi- 
fying or  implying  that  the  defendants  are  selling  or  supply- 
ing, or  are  authorized  to  sell  or  supply^  an^  coal  raised  or 
gotten  from  any  colliery  or  coal  mine  within  the  parish  of 
Radstock. 

Solicitor  for  plaintiffs  and  for  Lord  Carlingford :  J,  R. 
MacarthuTy  agent  for  Rees-Mogg,  Son  &  Davy,  Cholwell, 
Temple  Cloud. 

Solicitors  for  defendants  Beachim  &  Gullick :  Vallance  <fe 
YaUance^  agents  for  Murly  &  Sons,  Bristol. 
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[7  Chancery  Di virion,  858.] 
Fey,  J.,  Feb.  15,  1878. 

858]  *Edwards  V.  West. 

!  [1876    E.     116.] 

!  JPire  Insurance — Option  to  purchase — Landlord  and  Tenant — Conversion, 


Under  the  terms  of  a  lease  the  landlord  covenanted  to  insure,  and  the  tenant  had 
the  option  to  purchase  for  a  fixed  sum.  Before  the  time  for  exercising  the  option, 
the  buildings  demised  were  burnt,  and  the  landlord  received  the  insurance  money. 
The  tenant  then  exercised  his  option  to  purchase,  and  claimed  the  insurance  money 
as  part  of  his  purchase  : 

JJeldt  that,  under  the  circumstances,  the  tenant  had  no  claim  to  the  insurance 
money. 

The  principle  of  Latoes  v.  Bennett  {}^  is  not  to  be  extended. 

Reynard  v.  Arnold  (*)  distinguishea. 

By  an  indenture  dated  the  29th  of  September,  1870,  made 
between  the  defendant,  C.  West,  of  the  one  part,  and  the 
plaintiffs,  W.  Edwards  and  W.  D.  Edwards,  of  the  other 

Eart,  the  defendant  demised  to  the  plaintiflPs  a  paper-mill  at 
iurghfield,  in  Berkshire,  with  a  dwelling  house,  and  appur- 
tenances, and  also  six  cottages  and  their  gardens,  and  tlie 
machinery  in  the  mill,  for  twenty-one  years,  at  the  yearly 
rents  of  £400  for  the  mill,  £350  for  the  machinery,  and  £50 
for  the  cottages,  payable  by  quarterly  payments.  And  the 
defendant  thereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenanted  with  the  plaintiffs,  their  execu- 
tors, administrators,  and  assigns,  amongst  other  things,  that 
the  defendant,  his  heirs  and  assigns,  would,  at  his  and  their 
own  expense,  insure,  or  cause  to  be  insured,  the  mill,  dwell- 
ing house,  gasworks,  cottages,  and  all  other  buildings 
thereby  demised,  and  also  the  plant,  machinery  and  fixtures, 
from  loss  or  damage  by  fire,  in  some  insurance  office,  in  the 
sum  of  £14,000  at  the  least,  and  would  for  that  purpose  pay, 
or  cause  to  be  paid,  the  premium  or  premiums,  or  other 
sums  of  money  which  might  be  necessary  for  keeping  every 
such  insurance  on  foot ;  and  that  in  case  of  any  loss  or  dam- 
age by  fire  not  exceeding  £4,000  happening  to  the  said  mill, 
cottages,  buildings,  machinery,  and  fixtures  so  insured,  or 
any  part  thereof,  all  moneys  which  should  be  received  from 
859]  time  to  time  *under  or  by  virtue  of  any  such  insur- 
ance as  aforesaid,  should  be  forthwith  laid  out  and  applied 
in  or  towards  the  rebuilding,  repairing,  or  reconstructing  the 
said  mill,  buildings,  cottages,  machinery  and  fixtures,  or 
such  part  thereof  as  should  be  destroyed  or  damaged  by 

(')  1  Cox,  167.  (*)  12  Eng.  R.,  366.       - 
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fire.  But  it  was  thereby  provided  that  in  case  the  damage 
by  fire  as  aforesaid  should  exceed  the  sum  of  £4,000,  then 
and  in  such  case  the  said  term  should  cease  and  be  at  an 
end  as  and  from  the  day  of  the  happening  of  such  fire ;  the 
defendant,  for  himself,  his  heirs  and  assigns,  covenanting 
with  the  plaintiffs,  their  executors,  administrators,  and  as- 
signs, to  immediately  refund  the  proportion  of  the  rent 
which  might  have  been  paid  in  advance  beyond  the  day  of 
such  fire.  And  it  was  also  agreed  that  in  case  the  plaintiffs, 
their  executors,  administrators,  or  assigns,  should,  before 
the  29th  day  of  September,  1875,  be  desirous  of  purchasing 
the  mill  and  premises,  and  the  fee  simple  and  inheritance 
thereof,  together  with  the  machinery  and  fixtures,  at  the 
the  price  of  £14,000,  and  of  purchasing  the  cottages,  lands, 
and  hereditaments,  and  the  fee  simple  and  inheritance 
thereof,  at  the  farther  price  of  £1,200,  and  of  such  their  de- 
sire should  at  any  time  on  or  before  the  25th  day  of  March, 
1875,  give  to  the  defendant,  his  heirs  or  assigns,  notice  in 
writing  of  such  desire,  then  and  in  such  case  the  plaintiffs, 
their  executors,  administrators,  or  assigns,  should  be  enti- 
tled to  become  the  purchasers  of  the  said  hereditaments  and 
premises,  and  the  fee  simple  and  inheritance  thereof,  and 
the  machinery  and  things  at  those  prices  respectively; 
and  the  purchase  was  to  be  completed  within  six  months 
after  the  notice  was  given.  And  it  was  further  provided 
that  in  case  the  plaintiffs,  their  executors,  administrators, 
or  assigns,  should  be  desirous  of  purchasing  the  said  mill 
and  premises,  with  the  machinery  therein,  at  the  sum  of 
£14,000  as  aforesaid,  but  not  of  purchasing  the  other  here- 
ditaments at  the  sum  of  £1,200,  they  should  be  at  liberty 
to  do  so. 

In  the  month  of  September,  1875,  negotiations  began  be- 
tween the  plaintiffs  and  the  defendant  as  to  enlarging  the 
time  for  exercising  the  option  to  purchase ;  and  in  the  month 
of  April  following  a  letter  was  written  by  the  defendant, 
which,  as  the  plaintiffs  contended,  enlarged  the  time  to  the 
29th  of  September,  1876. 

On  the  6th  of  May,  1876,  a  fire  occurred  at  the  mill,  and 
the  *defendant  received,  under  his  insurances  from  [860 
the  insurance  oiBBces,  nearly  £12, 000  for  the  damage.  On  the 
28th  of  September,  1876,  the  plaintiffs  gave  the  defendant 
notice  that  under  the  terms  of  their  lease  they  intended  to 
purchase  the  mill  and  hereditaments  for  £14,000,  and  to 
claim  the  sums  of  money  received  from  the  insurance  offices 
for  the  damage. 

Tlie  defendant  refused  to  sell  upon  those  terms,  and  the 
25  Eng.  Rep.  9 
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plaintiffs  brought  this  action,  claiming  to  be  entitled  to  pur- 
chase the  mill,  buildings,  machinery  and  fixtures,  and  the 
cottages,  for  £14,000  and  £1,200 ;  and  that  the  defendant 
might  be  declared  a  trustee  for  the  plaintiffs  of  the  insur- 
ance money,  which  must  be  treated  either  as  part  of  the 
purchase-money  or  as  belonging  to.  the  plaintiffs. 

The  action  now  came  on  for  trial,  and  his  Lordship,  after 
argument,  decided  in  favor  of  the  plaintiffs,  that,  on  the 
construction  of  the  lease,  the  option  to  purchase  continued, 
though  the  term  had  been  put  an  end  to  by  the  happening 
of  the  tire. 

Cookson^  Q.C.,  and  E.  8.  Ford^  for  the  plaintiffs,  then 
contended  that  the  option,  when  exercised,  related  back  to 
the  time  of  the  agreement,  since  which  the  property  had  been 
partially  converted  into  personalty  by  the  tire  and  the  receipt 
of  the  insurance  money;  and  that  the  purchaser  was  enti- 
tled to  it  in  that  shape:  Lawes  v.  BennetiC);  Townlei/ 
V.  Bedwell  (') ;  Weeding  v.  Weeding  (') ;  ColUngwood  v. 
Bew  (*) ;  Drant  v.  Vause  (*).  Those  cases  were  between  the 
heir  and  the  executor,  but  the  same  principle  must  apply  be- 
tween vendor  and  purchaser.  No  injustice  can  be  done  here. 
The  vendor  contracted  to  sell  the  mill  for  a  tixed  sum,  and 
ought  not  to  be  a  gainer  by  the  tire.  The  property  has  been 
converted,  and  the  insurance  money,  like  rent,  goes  with  it. 
If  not,  the  vendor  had  no  insurable  interest.  Unless  the 
lessee  was  to  have  the  benefit  of  the  insurance  money,  why 
did  the  lessor  covenant  to  insure  for  £14,000  ?  He  was  only 
bound  to  spend  £4,000  in  case  of  a  fire,  and  why  did  he  bind 
himself  to  the  exact  sum  of  £14,000,  except  to  compensate 
861]  the  purchaser  ?  Moreover,  in  fact  *it  was  the  lessees 
who  insured,  as  it  would  be  out  of  the  rent  that  the  pre- 
miums were  paid  :  Reynard  v.  ArnohH^),  The  lessor  re- 
ceived the  money  merely  as  an  indemnity,  and  it  belongs  to 
the  purchasers. 

Norths  Q.C.,  and  Whitehorne^  for  the  defendant,  as  to  the 
right  of  the  tenant  over  money  paid  for  damage  by  fire, 
cited  Leeds  v.  Cheetham  (') ;  Lofft  v.  Dennis  (') ;  Poole  v. 
Adams  (').     They  were  stopped  by  his  Lordship. 

Fry,  J.:  The  plaintiffs  in  this  case  allege  that  the  option 
of  purchase  which  was  given  by  the  lease  of  the  29th  of 
September,  1870,  to  be  exercised  by  a  notice  given  on  or  be- 
fore the  25th  of  March,  1875,  and  to  be  carried  into  comple- 

(»)  1  Cox,  167.  (*)  1  Y.  A  C.  Ch.,  580. 

(*•■)  14  Ves.,  591.  («)  Law  Rep.,  10  Ch.,  886. 

(')  1  J.  <k  H..  424.  (')  1  Sim.,  146. 

(*)  3  Jur.  (N.S.),  785;  26  L.  J.  (Ch.),        (»)  1  E.  &  K.  474. 
649.  (»)  83  L.  J.  (Ch.),  639;   12  W.  R.,  688. 
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tion  on  or  before  the  29th  of  Sepkember,  1875,  was  enlarged 
by  subsequent  correspondence,  that  by  virtue  of  that  corre- 
spondence a  new  contract  was  constituted  under  which  the 
29th  of  September,  1876,  was  substituted  for  the  25th  of 
March,  1875,  and  that  the  option  was  exercised  on  the  28th 
of  September. 

I  will  assume,  for  the  purpose  of  the  present  judgmenf, 
that  the  plaintiffs  are  correct  in  that  contention.  There  are, 
therefore,  four  dates  material  to  consider ;  first,  that  of  the 
contract  creating  the  option  ;  secondly,  that  of  the  injury  to 
the  premises ;  thirdly,  that  for  the  exercise  of  the  option ; 
and  fourthly,  that  for  the  completion  of  the  purchase  ac- 
cording to  that  option. 

Now  the  point  which  I  am  about  to  decide  arises  from  the 
pay^ment  of  a  sum  of  between  £11,000  and  £12,000  by  the 
insurance  offices  to  the  defendant  consequent  upon  the  injury 
to  the  property  by  fire  on  the  6th  of  May,  1876.  The  plain- 
tiffs contend  that  that  money  so  received  by  the  defendant 
was  received  by  him  as  part  payment  of  the  £14,000,  which 
the  plaintiffs,  under  the  option,  were  bound  to  pay;  and 
that  contention  has  been  supported  by  three  methods  of 
argument. 

In  the  first  place,  it  has  been  said  that  by  the  law  of  Eng- 
land *the  exercise  of  the  option  causes  it  to  relate  [862 
back  to  the  time  of  the  creation  of  the  option  in  such  a  man- 
ner as  to  render  the  property  for  this  purpose  property  of 
the  purchaser  as  from  the  date  of  the  contract  which  gave 
the  option  ;  so  that  here,  although  the  option  was  given  by 
a  contract  made  in  April,  and  not  exercised  till  the  28th  of 
September,  yet  that  whqn  it  was  so  exercised  on  the  28th 
of  September,  it  operated  retrospectively,  and  made  the 
propertv  the  property  of  the  purchaser  as  from  the  month 
of  April  preceding,  and  consequently  made  the  vendor  trus- 
tee of  the  fruits  of  the  property  for  the  purchaser.  Now  it 
appears  to  me  that  such  a  conclusion  would  be  highly  in- 
convenient, because  it  would  place  a  person  under  the  obli- 
gations which  rest  upon  a  trustefe,  or  make  him  free  from 
them,  by  reference  to  an  act  which  was  not  performed  until 
a  future  day;  and  the  retrospective  conversion  of  a  person 
into  a  trustee  of  property  is  a  result  eminently  inconven- 
ient. In  the  next  place,  the  argument  appears  to  me  to  be 
opposed  to  the  general  course  of  authority  and  principle. 
According  to  the  view  which  I  conceive  to  be  true,  the  con- 
version of  propertv,  which  means  the  treating  it  as  belong- 
ing to  somebody  else  before  it  has  been  actually  transferred 
to  that  other  person,  results  from  a  contract  which  can  be 
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specifically  enforced ;  so  that  where  there  is  no  specific  per- 
formance of  contract  possible,  there  is  no  conversion.  It 
flows  in  effect  from  the  principle  of  equity  which  considers 
that  done  which  ought  to  be  done,  and  which  the  court  can 
compel  to  be  done,  and  it  extends  so  far  back  as  those  cir- 
cumstances exist,  and  no  farther.  In  other  words,  where 
there  is  a  contract  capable  of  being  specifically  enforced  as 
from  the  date  of  that  contract,  and  neither  earlier  nor  later, 
the  property  comprised  in  the  contract  is  deemed  to  belong  to 
the  purchaser,  and  the  money  to  be  paid  is  deemed  to  belong 
to  tne  vendor,  because  those  two  things  ought  to  be  done ; 
but  here  there  is  no  obligation  to  do  them  at  any  earlier  date 
than  that  of  the  contract  constituted  by  the  exercise  of  the 
option.  The  conversion  cannot,  according  to  the  principle, 
relate  back  to  an  earlier  date  than  the  contract  which  gives 
rise  to  it.  I  refer  to  the  case  of  Haynes  v.  Saynes  (')  as  an 
authority  for  that  general  principle,  and  it  appears  to  be 
important. 

863]  *Upon  that  general  principle,  then,  I  should  hold 
that  the  argument  is  untenable.  But,  then,  I  am  told  that 
the  case  is  covered  by  authority,  and  for  that  purpose  my 
attention  is  very  properly  drawn  to  the  cases  which  begin 
with  Lawes  v.  Bennett  {^\  and  which  show  that  where  there 
is  a  contract  giving  an  option  to  purchase  real  estate,  and 
the  option  is  not  exercised  till  a|ter  the  death  of  the  person 
who  created  the  option,  nevertheless  the  produce  of  the  sale 
goes  as  part  of  his  personal  estate,  and  not  as  part  of  his 
real  estate.  Now,  wnether  Lawes  v.  Bennett  is  or  is  not 
consistent  with  the  general  principle  upon  which  conversion 
has  been  held  to  exist,  it  is  not  for  me  to  say.  It  is  enough 
for  me  to  say  that  the  case  has  been  followed  in  numerous 
other  cases,  though  it  has  been  observed  upon  by  more  than 
one  judge  as  somewhat  difficult  of  explanation.  I  think  that 
the  language  of  Lord  Eldon  in  Tomnley  v.  BedweU  (•),  and 
of  Vice-Chanoellor  Kindersley  in  ColUngwood  v.  Rew  (*), 
shows  that  they  were  not  satisfied  that  that  case  was  con- 
sistent with  the  general  principles  which  were  applicable  to 
cases  of  conversion  ;  ana  therefore,  although  I  should  im- 
plicitly follow  Lawes  v.  Bennett  in  a  case  between  the  real 
and  personal  representatives  of  the  person  who  granted  the 
option,  I  do  not  think  that  I  am  at  liberty  to  extend  it  so  as 
to  imply  that  there  is  conversion  from  the  date  of  the  con- 
tract giving  the  option  as  between  the  vendor  and  the  pur- 
chaser who  claim  under  it.     It  is  to  be  borne  in  mind  that 

0)  1  Dr.A  Sra.,  426.  («)  14  Ves.,  691. 

(«)  1  Cox,  167.  0)  3  Jur.  (N.S.),  786. 
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no  authority  can  be  produced  which  has  extended  the  doc- 
trine of  Lawes  v.  Bennett  in  the  slightest  degree  beyond 
•what  was  decided  in  that  case.  The  principle,  whatever  it 
be,  has  never  been  applied  except  as  between  the  real  an(J. 
the  personal  representatives  of  the  original  creator  of  the 
option,  and  I  for  one  shall  not  extend  it,  because  I  think 
that  it  is  limited  by  the  general  principle  to  which  I  have 
adverted.  Therefore,  upon  that  ground,  I  hold  that  there 
is  no  conversion  of  the  estate  from  an  earlier  date  than  the 
28th  of  September,  when  the  notice  was  given.  The  fire  hav- 
ing taken  place,  and  the  insurance  money  having  been  re- 
ceived at  an  earlier  date,  the  intended  purchaser  has  no  right, 
upon  the  general  principles  of  conversion,  to  assert  a  title 
to  that  money. 

*In  the  next  place,  it  has  been  argued,  upon  the  [864 
head  of  what  I  may  call  general  equity,  that  it  is  reasonable, 
and  right,  and  fair  that  the  purchaser,  the  person  who  has 
the  benefit  of  the  option,  should  be  entitled  to  use  it  so  as  to 
get  the  money,  and  that  argument  has  been  pressed  upon 
me  nnainly  by  reference  to  the  case  of  Reynard  v.  Arnold  {^). 
When  that  case  is  looked  at,  I  think  it  will  be  found  to 
furnish  no  authority  in  the  present  case.  The  plaintiff  there 
was  lessee  with  an  option  of  purchase.  The  lease  provided 
that  he  should  pay  rent  down  to  the  time  of  the  completion 
of  his  purchase.  By  the  lease  the  plaintiff  covenanted  to 
insure  m  the  sum  of  £800,  and  it  was  agreed  that  the  moneys 
recovered  under  that  insurance  should  be  applied  in  rein- 
stating the  premises.  Now,  it  is  to  be  observed  that  both 
landlord  and  tenant  in  that  case  had  an  interest  in  the  rein- 
statement, the  landlord  because  it  improved  his  property 
whether  he  did  or  did  not  become  subject  to  the  option,  the 
lessee  because  he  was  bound  to  pay  rent  for  the  premises 
whilst  the  lease  continued,  and  also  because  he  nad  the 
option  to  purchase  the  premises  for  a  definite  sum.  What 
happened  was  this :  The  lessee  performed  his  duty,  and  in- 
sured for  £800;  the  lessor,  without  the  knowledge  of  the 
lessee,  went  to  another  insurance  office  and  insured  in  an- 
other sum.  In  both  these  policies  there  were  the  usual  average 
clauses.  The  effect  of  this  was  that  the  lessee  could  only 
recover  part  of  the  £800,  and  that  the  lessor  would  recover 
the  other  part.  The  lessor  said,  '*I  will  keep  the  other 
part  in  my  pocket."  In  other  words,  he  said  this:  '*I  am 
at  liberty  to  diminish  the  money  which  by  contract  between 
you  and  me  you  are  to  acquire  for  our  common  benefit,  and 
I  am  at  the  same  time  at  liberty  to  receive  an  exactly  equiv- 

(')  Law  Rep.,  10  Ch.,  886 ;  28  W.  R.,  804. 
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alent  sum  myself,  and  not  to  apply  that  to  the  purpose  to 
which  you  and  I  contracted  that  the  entire  sum  should  be 
applied.''  He  said,  "I  cut  your  money  down  by  the  doc-' 
trine  of  contribution,  and  yet  I  do  not  apply  the  sum  which 
I  receive  under  that  doctrine  as  a  contribution  to  the  common 
fund  for  the  restoration. '^  The  Lords  Justices  said  that  that 
was  inequitable,  and  I  do  not  think  that  it  requires  a  very 
great  stretch  of  reason  to  see  that  it  was  very  inequitable.  The 
money  in  the  lessor's  pocket  was  the  measure  of  the  injury 
865]  which  the  lessor  had  done  *to  the  lessee  by  diminish- 
ing his  right  to  receive  under  his  policy.  That  case  does 
not  apply  here. 

The  third  ground  upon  which  it  has  been  argued  is  that 
of  express  contract.  Of  course,  if  I  could  find  any  express 
contract  that  the  lessor  should  insure  for  the  benefit  of  the 
lessee  or  the  possible  purchaser,  I  should  give  attention  to 
that  argument;  but  wnere  is  it  to  be  found?  What  I  find 
is  that  the  lessor  agreed  to  insure  in  the  sum  of  £14,000. 
That  is  not  the  amount  which  the  purchaser  was  to  give  for 
the  property.  He  was  to  give  £15,200  for  the  entire  prop- 
erty, and  the  insurance  covers  the  entire  property.  If  the 
premises  were  damaged  to  an  extent  not  exceeding  £4,000, 
then  the  terra  was  to  continue,  and  the  lessor  was  to  lay  out 
the  moneys  which  would  be  received  under  that  insurance 
in  or  towards  the  restoration  of  the  premises — to  that  extent 
there  was  a  contract  with  regard  to  the  application  of  the 
insurance  money — but  if  the  damage  caused  by  the  fire 
should  exceed  £4,000,  then  the  term  was  to  cease.  There 
is  no  stipulation  whatever  with  regard  to  these  insurance 
moneys  except  in  one  contingency,  namely,  fire  causing 
damage  of  less  than  £4,000.  In  that  event  the  parties  have 
said  what  was  to  be  done  with  the  money;  as  to  everjr  other 
event  they  have  maintained  absolute  silence.  It  is  said  that 
I  am  therefore  to  infer  that  there  was  a  contract  that  the 
money  should  be  held  for  the  benefit  of  the  possible  pur- 
chaser. I  do  not  think  that  I  can  draw  that  inference  from 
that  silence,  and  I  think  that  when  we  look  at  the  nature  of 
the  option  we  see  that  there  is  no  hardship  whatever  in  not 
drawing  such  an  inference.  When  a  fire  happens  which 
causes  damage  amounting  to  more  than  £4,000,  the  lessee  is 
released  from  his  obligation  to  pay  rent,  and  then  he  has 
this  question  to  ask  himself.  Is  it  worth  my  while  to  buy  the 
premises,  or  is  it  not  worth  my  while?  If  it  is  worth  his 
while  to  buy  them  at  the  price  fixed  upon,  he  bays  them  ; 
if  it  is  not  worth  his  while,  he  leaves  them.  That  is  the 
whole  case. 
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I  therefore  assume  that  the  plaintiflPs  are  right  in  the  con- 
struction of  the  agreement,  but  I  determine  that  they  are 
wrong  upon  the  contention  with  regard  to  the  insurance 
moneys.  As  I  understand,  in  that  contingency  they  prefer 
to  have  the  bill  dismissed,  and  it  must  be  dismissed  with 
costs,  subject  to  an  observation  as  to  one  paragraph  in  the 
statement  of  claim. 

*Hi8  Lordship  ultimately  ordered  the  costs  occa-  [866 
sioned  by  charges  made  in  that  paragraph  to  be  borne  by 
the  defendant. 

Solicitors  for  plaintiffs:  Rowley^  Page  &  Rowley. 
Solicitors  for  defendant :  Pearce  &  J8o7i. 

See  17  Eng.  Rep.,  614  note.  the  title,  or  annalling  the  contract  and 

If  there  be  a  stipulation  in  a  deed,  or  returning  the  money  paid,  and  the  ab- 
in  another  instrument  not  merged  in  stract  failed  to  show  title  and  the 
it.  that  the  vendor  may  retain  posses-  vendor  failed  to  exercise  his  option, 
sion  of  the  premises  for  a  time,  and  after  notice  so  to  do,  until  after  valu- 
shall  then  deliver  them  to  the  yendee,  able  and  costly  buildings  thereon  were 
the  premises  are  at  the  risk  of  the  destroyed  by  fire,  the  vendor  still  re- 
vendee,  and  he  must  sustain  the  loss,  maining  in  possession  ;  it  was  field  on 
if  any.  by  fire  or  other  casualty  :  Mott  bill  by  the  vendee  for  specific  perform- 
«.  Coiddington,  1  Abb.  Pr.,  N.S.,  290.  ance  as  to  the  land  and  compensation 
1  Rob.,  267.  for   the   buildings   and   property   de- 

At  a  judicial  sale  the  accepted  bidder  stroyed,  and  exemption  from  the  pay- 
is  entitled  to  his  purchase,  however  ment  of  interest  during  the  time  the 
much  the  property  may  appreciate  in  vendor  was  in  default,  that  the  con- 
value  between  the  sale  and  confirma-  tract  of  sale  lacked  that  completeness 
tion  ;  and  the  purchaser  is  bound  by  which  would,  in  equity,  make  the  land 
his  purchase,  although  from  accidental  the  property  of  the  vendee,  so  as  to 
causes  the  property  may  in  the  mean  make  him  bear  the  loss,  it  being  sub- 
time  become  impaired  or  depreciated  in  ject  to  a  contingency ;  and  that,  upon 
value*,  by  fire  or  otherwise  :  Vance  v.  specific  performance  being  ordered,  the 
Foster,  9  Bush  (Ky. ),  389.  vendee  was  entitled  to  compensation  for 

See  contra^  Aspinwall  v.  Balch,  4  the  loss,  to  be  deducted  from  the  pur- 
Abb.  N.  C,  193,  7  Daly,  200  ;  Mutual,  chase-money;  and  that  the  vendor 
etc.,  «.  Balch,  4  Abb.  N.  C,  200 ;  Ter-  was  entitled  to  interest  on  the  unpaid 

Sinning  i;.   Agricultural   Ins.   Co.,  14  purchase-money  only  from  the  time  a 

un,  2D9.  good  title  to  the  property  was  shown, 

Ands€«  Woehlerv.  Endler,  46Wi8c.,  the  vehdor  being  entitled  to  the  rents 

801  ;  Stimson  v,  Arnold,  5  Abb.  N.  C,  and  profits  up  to  such  time  :  Lombard 

677,  and  cases  cited  in  note ;  Peck  i;.  t,  ('hicago  Sinai  Congregation,  64  Ills., 

Knickerbocker,  etc.,  18  Hun,  183.  477  ;  see  second  app^,  75  Ills.,  271. 

So  on  an  absolute  contract  for  the  Plaintiff  agreed  to  convey  to  de- 
sale  of  land,  authorizing  the  purchaser  fendant,  and  defendant  agreed  to  pur- 
to  take  immediate  possession,  the  chase,  a  lot  of  land  with  all  the  build- 
premises  are  at  his  risk  ;  McKechnie  ings  and  improvements  thereon,  and 
t.  Sterling,  48  Barb.,  880,  834  ;  Gates  between  the  time  of  the  signing  of  the 
c.  Smith,  4  Eldw.  Chy.,  702  ;  McLaren  contract,  and  the  time  fixed  by  it  for 
t.  Hartford,  etc.,  5  N.  Y.,  Isi ;  Lom-  ilie  delivery  of  the  deed,  the  poeeessum, 
bard  v.  Chicago,  etc.,  64  Ills.,  477.  Aud  the  payment  of  t/ie  purchase-money. 

But  where,  in  the  case  of  an  ex-  the  building  on  the  lot  (which  oonsti- 
ecutory  contract  for  the  sale  of  real  tuted  its  chief  value)  was  destroyed  by 
estate,  the  vendor  was  to  furnish  an  fire.  Held,  that  defendant  might  re- 
abstract  of  title,  and  if  not  satisfactory  fuse  to  complete  his  contract  until  the 
he  was  to  have  the  option  of  perfecting  building  was  rebuilt :   Wicks  v.  Bow- 
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man,   5  Daly,    225,    reviewing  many  he  accordingly  did,  but  before  a  deed 

cases.  was  given  or  tendered  to  the  plaintiff 

See  also  Aspinwall  v.  Balch,  4  Abb.  the  House  was  destroyed  by  fire.      It 

N.C.,  193,  7  Daly,  200;   Mutual,  etc.,  was  held,  that  the  payment  did  not 

V.  Balch,  Id.,  200  ;  Terpenning  v.  Agri-  take  the  contract  out  of  the  statute  of 

cultural,  etc.,  14  Hun,  299  ;   Bostwick  frauds,  and  that  the  plaintiff  was  en- 

«.  Frankfield,  74  N.  Y.,  ^7,  214-5.  titled  to  recover  back  the  money,  on 

The  plaintiff  made  a  parol  agree-  the  ground  of  a  failure  of  the  consid- 

ment  for  the  purchase  of  a  parcel  of  eration. 

land  with  a  dwelling  house  thereon,' of  •     Held  also,  that  in  such  case,  general 

the  defendant,  and  paid  the  purchase-  indebitatus   assumpsit    was    a    proper 

money,  taking  a  written  receipt  that  it  form  of  action  :    Thompson  v.  Gould, 

was  paid  for  the  estate,  the  defendant  20  Pick.,  134,  and   see  case  between 

undertaking  to  procure  a  discharge  of  same  parties  for  rent,  4  Mete.,  224. 
a  mortgage  on  the  estate,  and  which 


[7  Chancery  Division,  866.] 
Fry,  J.,  Fob.  28,  26,  1878. 

Lees  v.  Patterson. 

[1876     L.     198.] 

Pleading — Setoff — Counter-claim — Specific  Statement  of  Facts  relied  on — Rules  of 
Court,  1876,  Order  xix,  rr.  8,  4,  10 — Writ  of  Ne  Exeat — Damages  for  improper 
Issue.       • 

A  writ  of  ne  exeat  against  a  defendant  was  obtained  by  the  plaintiff  immediately 
after  the  commencement  of  an  action.  The  defendant  was  arrested,  but  was  dis- 
charged upon  payment  to  the  sheriff  of  the  sum  for  which  the  writ  was  marked.  By 
his  statement  of  defence  the  defendant  alleged  that  the  writ  had  been  improperly 
obtained,  and  claimed  damages  for  his  arrest,  and  at  the  trial  he  insisted  upon  this 
claim  { 

Held,  that,  as  the  defendant  had  not  moved  to  discharge  the  writ,  it  must  be  taken 
to  have  been  properly  issued,  and,  consequently,  that  the  defendant  was  not  entitled 
to  any  damages.  * 

The  defendlant  made  the  allegation  that  the  writ  had  been  improperly  issued,  and 
the  claim  for  damages,  in  one  paragraph  of  the  statement  of  defence,  which  was 
numbered  consecutively  with  the  others,  out  was  not  headed  separately  as  a  counter- 
claim: 

Held,  that  the  pleading  was  good  as  a  counter-claim. 

Crowe  y.  Bamicot  Q)  distinguished. 

(»)  6  Ch.  D.,  768 ;  28  Eng.  R.,  814. 


.  [7  Chancery  Division,  871.] 
Fry,  J.,  Feb.  26,  1878. 

871]  *Spike  V.  Harding. 

[1876     S.     148.] 

Confusion  of  Boundaries — Landlord  and  Tenant — Duty  of  Tenant — Action  to  ascertain 
Boundaries — Jurisdiction — Practice — Reference  to  Chambers  iri  Lieu  of  Commission, 

The  duty  of  the  tenant  of  land,  immediately  adjoining  other  land  of  his  own,  is, 
not  merely  to  leave  the  boundary  between  his  own  land  and  his  landlord's  distinct 
at  the  expiration  of  his  term,  but  to  keep  it  distinct  during  the  term. 
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The  court  has,  therefore,  jarisdiction  during  the  term  to  ascertain  the  boundary 
if  the  tenant  has  confused  it. 

A  reference  to  chambers  to  ascertain  boundaries  directed  in  lieu  of  the  issue  of  a 
commission,  further  consideration  being  adjourned  and  costs  reserved. 

This  action  was  brought  for  the  purpose  of  ascertaining 
the  boundaries  between  land  belonging  to  the  defendants 
and  land  belonging  to  the  plaintiffs,  but  occupied  by  the 
defendants  under  a  lease  granted  by  the  plaintiffs'  prede- 
cessor in  title. 

In  December,  1854,  Mrs.  D' Arcy  was  the  owner  in  fee  of  a 
house  and  land  near  Lymington,  called  Home  Mead,  im- 
mediately adjoining  to  another  house  and  land,  called  Grove 
House,  of  which  the  Rev.  W.  H.  Thompson  was  the  owner 
in  fee. 

By  an  indenture,  dated  the  9th  of  December,  1854,  Mrs. 
D' Arcy,  in  consideration  of  the  sum  of  £20,  and  of  the  yearly 
rent  of  1^.,  and  of  the  covenants  in  the  indenture  contained, 
demised  to  Thompson,  his  executors,  administrators,  and 
assigns,  a  piece  of  land  adjoining  the  Grote  House  property 
containing  thirty-seven  perches,  and  forming  part  of  the 
Home  Mead  property,  for  the  term  of  500  years  from  the  1st 
of  June,  1855.  The  lease  contained  covenants  by  Thompson 
to  pay  the  rent,  to  put  up  along  the  respective  sides  oi  the 
demised  land  which  adjoined  other  parts  of  Mrs.  D'Arcy's 

Property  a  substantial  park  pale-fence,  or  a  wall,  and  to 
eep  the  same  in  repair  to  the  satisfaction  of  Mrs.  D' Arcy, 
her  neirs  or  assigns,  and  a  further  covenant  that  Thompson, 
his  executors,  administrators,  or  assigns,  '*  shall  not,  nor  will 
permit  or  suffer  any  trees,  shrubs,  or  plants  of  any  descrip- 
tion, which  may  *at  any  time  during  the  said  term  [872 
be  standing  or  growing  upon  the  said  piece  or  parcel  of  land 
hereby  demised,  to  grow  or  extend  themselves  above  the 
height  of  seven  feet  from  the  ground,  without  the  consent 
of  the  said  K.  L.  E.  D' Arcy,  her  heirs  or  assigns,  or  in  any 
manner  so  as  to  intercept  any  part  of  the  view  from  the  said 
messuage,  grounds,  and  premises,  and  shall  and  will,  upon 
the  request  of  the  said  K.  L.  E.  D' Arcy,  her  heirs  or  assigns, 
cut,  lop,  and  trim  such  trees,  shrubs,  and  plants,  or  any  of 
them,  so  as  to  keep  the  same  within  the  limit  aforesaid ; 
and  in  case  of  his  or  their  default  or  neglect  so  to  do  for 
seven  days  after  any  such  request  shall  be  made  in  writing, 
....  then  and  so  often  as  the  same  shall  happen  it  shall 
be  lawful  for  the  said  K.  L.  E.  D'Arcy,  her  heirs  or  assigns 
(without  prejudice  to  her  or  their  remedy  under  the  cove- 
nant hereinbefore  contained),  to  enter  upon  the  said  demised 
premises,  and  to  cut,  lop,  and  trim  all  or  any  trees,  shrubs, 

25  Eng.  Rep.  10 
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and  plants  thereon,  so  as  to  keep  the  same  within  the  limit 
aforesaid."  There  was  also  a  covenant  by  Thompson  re- 
stricting his  right  of  building  upon  the  demised  lana. 

At  the  time  when  this  lease  was  executed  there  were,  close 
to  a  part  of  the  boundary  line  between  the  land  belonging  to 
Thompson  and  the  demised  land,  a  ditch  and  a  bank,  and 
on  the  top  of  the  bank  was  a  post  and  rail-fence.  Shortly 
after  the  execution  of  the  lease  Thompson  entered  upon  the 
demised  land,  and  he  removed  the  post  and  rail-fence,  levelled 
the  bank,  and  filled  up  the  ditch. 

The  plaintiflfs  were  the  successors  in  title  of  Mrs.  D' Arcy; 
the  defendants  were  the  successors  in  title  of  Thompson. 
The  plaintiflfs  alleged  that  the  old  ditch  was  on  that  side  of 
the  bank  which  adjoined  Thompson's  land,  and  that,  con- 
sequently, the  ditch  and  the  banfc  were  the  property  of  Mrs. 
D'Arcy;  and  they  alleged  that  Thompson  had  acted  wrong- 
fully and  without  the  consent  of  his  lessor  in  levelling  the 
bank  and  filling  uj  the  ditch,  and  that  he  had  thus  entirely 
obliterated  the  boundary  between  the  demised  property  and 
his  own.  And  the  plaintiflfs  alleged  that  a  diflference  of 
opinion  existed  between  them  and  the  defendants  as  to  the 
situation  of  the  boundary.  There  was  a  further  dispute 
about  another  portion  of  the  boundary. 

The  plaintiflfs  claimed  that  an  inquiry  might  be  directed, 
873]  or  *that,  if  necessary,  a  commission  might  issue,  for 
the  purpose  of  ascertaining  the  boundaries  between  the  prem- 
ises belonging  to  the  defendants  and  the  demised  premises. 

By  their  statement  of  defence,  the  defendants  alleged  that 
the  old  ditch  was  on  that  side  of  the  bank  which  adjoined 
the  demised  land,  and  that  consequently  the  ditch  and  the 
bank  were  the  property  of  Thompson. 

There  were  some  large  elm  trees  growing  on  the  site  of  the 
old  bank. 

This  was  the  trial  of  the  action. 

It  appeared  that  the  plaintiflfs  had,  in  1875,  brought  an 
action  at  law  upon  the  covenant  to  lop  the  trees,  in  which 
action  the  jury  found  that  the  elm  trees  were  on  the  defend- 
ants' land.     A  new  trial  was  moved  for,  but  was  refused. 

Norths  Q.C.,  and  A  Dickinson^  for  the  plaintiflfs:  The 
boundary  has  been  confused  by  the  tenant's  act,  and  the 
court  has  jurisdiction  to  ascertain  it :  Speer  v.  Crawter  (*) ; 
Willis  V.  Parkinson  (') ;   Wake  v.  Conyers  (*). 

Hastings^  Q.C.,  and  Whitehorne,  for  the  deiendants :  The 
jurisdiction  to  ascertain  the  boundaries  between  the  land  of 
a  tenant  and  that  of  his  landlord  arises  only  at  the  end  of 

(»)  2  Mer.,  410.  0  2  Mer.,  607.  (')  2  Cox,  860. 
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the  term  :  Attorney-Oeneral  v.  FuUerton  (*).  In  Attorney- 
General  V.  Stephens  {^\  it  was  assumed,  not  decided,  that 
the  iurisdiction  would  arise  during  the  term.  The  plaintiffs 
ought  to  show  that  it  is  impossible  to  ascertain  the  bounda- 
ries without  the  aid  of  the  court. 

[Fry,  J. :  I  do  not  understand  what  Sir  T.  Plumer  means 
in  Miller  v.  Warmington  (*).  If  the  court  can  discover  where 
the  boundaries  are,  any  one  else  can,  so  that  if  that  is  the 
test,  I  do  not  see  how  there  could  ever  be  a  case  for  the  in- 
terference of  the  court.] 

At  any  rate,  no  case  is  shown  for  the  interference  of  the 
court.  *The  only  substantial  question  is  as  to  the  [874 
ownership  of  the  site  of  the  old  bank  and  ditch,  so  that  it  is 
really  an  ejectment  action. 

[Fry,  J.:    The  dispute  is  not  limited  to  that.] 

Substantially  it  is.  If  it  is  once  determined  on  which  side 
of  the  bank  the  ditch  was,  the  law  is  clear  as  to  the  owner- 
ship :  Vowles  v.  Miller  (*).  The  question  was  really  de- 
termined in  the  action  on  the  covenant,  and  the  present  action 
ought  to  be  dismissed  with  costs :  Metcalfe  ,v.  Beckwith  ('). 

Fry,  J. :  In  my  opinion  the  plaintiffs  have  shown  a  case 
which  requires  me  to  give  judgment  for  ascertaining  the 
boundaries  of  the  land.  [His  Lordship  stated  the  effect  of 
the  lease,  and  continued :] 

Now,  before  going  further,  I  pause  to  inquire  what  are  the 
obligations  which  Mr.  Thompson  took  on  himself  by  that 
lease  ?  I  cannot  state  them  better  than  in  the  words  of  Lord 
Eldon  in  Attorney-Oeneral  v.  FuUerton (^\  where  he  says: 
''It  has  been  long  settled,  and  that  law  is  not  now  to  be  un- 
hinged, that  a  tenant  contracts,  among  other  obligations 
resulting  from  that  relation,  to  keep  distinct  from  his  own 
property  during  his  tenancy,  and  to  leave  clearly  distinct  at 
the  end  of  it,  his  landlord's  property,  not  in  any  way  con- 
founded with  his  own."  That  obligation,  in  my  opinion,  rests 
on  the  tenant,  not  merely  at  the  end  of  the  term  when  he  comes 
to  deliver  up  the  property,  but  also  during  the  subsistence 
of  the  term ;  and  that  for  several  intelligible  reasons.  In 
the  first  place,  the  landlord  does  not  lose  his  interest  in  the 
property  during  the  demise.  In  most  cases  he  retains  rights 
of  an  important  kind  in  it.  .  He  has  the  right  of  distress  for 
the  recovery  of  the  rent,  and  in  this  particular  case  the  les- 
sor has  a  right  of  entry  on  the  land  in  the  event  of  the  cove- 
nant to  lop  the  trees  not  being  observed,  and  therefore  it 

(>)  2  V.  «k  B.,  268.  (*)  3  Taunt.  187. 

(3)  6  D.  M.  A  G.,  HI.  (*)  2  P.  Wins.,  376. 

(»)  1  Jac.  &,  W.,  491.  («)  2  V.  <fe  B.,  264. 
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was  of  great  importance  to  Mrs.  D'Arcy  that  the  demised 
premises  should  be  kept  distinct  during  the  currency  of 
the  term. 

Now,  how  did  matters  stand  with  regard  to  the  boundary 
at  the  time  of  this  demise?  The  common  case  of  plaintiffs 
875]  and  defendants  *is  that  the  two  properties  were  sepa- 
rated from  each  other  by  a  ditch,  but  where  that  ditch  ran 
is  a  matter  of  controversy  between  them.  The  plaintiffs  say 
that  the  bank  was  on  Mrs.  D' Arcy's  side  of  the  ditch  ;  the 
defendants  say  that  the  bank  was  on  Mr.  Thompson's  side  of 
the  ditch.  And  there  is  a  further  dispute  as  to  another  part 
of  the  boundary.  There  is,  therefore,  abundant  controversy 
between  the  plaintiffs  and  the  defendants  with  regard  to  the 
true  position  of  the  boundary  line  between  them.  I  should 
add  that  it  is  not  disputed  that  the  ditch  has  been  filled  up 
and  the  bank  levelled,  and  that  that  was  done  by  Mr.  Thomp- 
son, under  whom  the  defendants  claim. 

This,  therefore,  appears  to  me  to  be  a  case  in  which  the 
tenant  has  confessedly  broken  the  obligation  or  duty  which 
rested  on  him  to  keep  the  boundary  distinct  during  the 
term.  And,  stopping  there,  I  think  the  plaintiffs'  case  is 
clear. 

How  is  the  case  met  ?  In  the  first  place,  it  is  said  that  the 
boundaries  can  be  ascertained.  That  does  not  appear  to  me 
to  be  material.  If  the  court  was  convinced  that  they  could 
not  be  ascertained,  probably  it  would  not  stultify  itself  by 
issuing  a  commission,  but  it  is  because  there  has  been  a  de- 
parture from  the  tenant's  duty,  and  there  is  a  controversy 
about  the  boundaries,  that  application  is  made  to  the  court. 
On  the  evidence,  I  conclude  that  no  actual  physical  bound- 
ary exists. 

Then  it  is  said  that  the  bank  and  the  ditch  were  on  Mr. 
Thompson's  land,  and  that  all  that  has  been  done  was  done 
on  his  own  land.  That  might  well  be  said  if  he  had  not 
assumed  the  obligation  of  a  tenant ;  and  it  must  be  observed 
that,  in  issuing  the  commission,  I  do  not  say  that  he  was 
bound  to  keep  up  the  bank  or  the  ditch ;  I  only  say  that  he 
ought  to  have  kept  either  that  boundary,  or  some  other 
boundary,  which  would  render  the  two  properties  clearly 
distinct.  I  do  not  say  he  was  bound  to  keep  the  then  exist- 
ing boundary,  but  a  boundary. 

Then  it  is  said  that  the  circumstances  of  the  case  import 
an  intention  on  the  part  of  both  landlord  and  tenant  to  per- 
mit this  confusion.  It  is  said  that,  looking  at  the  nature  of 
the  properties,  I  must  infer  that  the  intention  was  to  permit 
the  demised  land  to  be  occupied  with  the  other  land,  for  the 
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?nrpose  of  adding  to  the  agreeable  occupation  of  the  former, 
hat  may  well  be,  but  still  a  *boundary  ipight  be  [876 
kept  up.  And,  so  far  from  the  lease  importing  an  intention 
that  the  boundarjr  shall  not  be  kept  up,  it  most  distinctly 
imports  an  intention  that  it  shall,  because  the  lease  reserves 
important  rights  to  the  lessor  over  the  demised  land,  which 
do  not  extend  to  the  lessee's  own  land.  I  cannot  infer  from 
the  evidence  any  consent  on  the  part  of  the  lessor  to  what 
has  been  done. 

It  has  been  suggested  that  the  whole  matter  has  been  de- 
termined in  the  action  on  the  covenant  to  lop  the  trees,  but 
that  did  not  determine  the  whole  controversy,  as  I  have 
already  pointed  out.  Moreover,  as  it  appears  to  me,  the  ac- 
tion itself  shows  very  strongly  the  necessity  for  establishing 
the  boundaries,  because  the  question  about  the  trees  may 
arise  from  time  to  time,  and,  until  the  boundary  is  definitely 
settled,  it  may  have  to  be  decided  over  and  over  again.  So 
far  from  justifying  the  defendants  in  their  resistance  to  this 
action,  the  action  on  the  covenant  only  shows  the  great 
importance  to  the  plaintiffs  of  ascertaining  the  ancient  bound- 
ary. The  result  is  that  I  must  direct  the  issue  of  a  commis- 
sion in  the  usual  form. 

North :  We  should  prefer  an  inq^uiry  to  a  commission. 
The  jurisdiction  in  an  action  of  this  kind  is  analogous  to  that 
in  a  partition  action.  Before  1862  the  practice  in  partition 
actions  was  to  issue  a  commission,  but  the  modern  practice 
is  to  direct  an  inquiry  in  chambers. 

Hastings:  We  agree  that  an  inquiry  will  be  the  more 
convenient  form.  ^     , 

Fry,  J.:  If  you  both  prefer  that  form,  I  see  no  objection 
to  it.  I  can  on  the  further  consideration,  if  necessary,  direct 
the  physical  boundary  to  be  laid  down.  I  will  direct  an 
inquiry  in  chambers  to  ascertain  the  boundaries,  adjourning 
the  further  consideration  and  reserving  the  costs. 

Solicitor  for  plaintiffs :  J.  E.  Coxwell^  agent  for  W.  Cox- 
well,  Lymington. 

Solicitors  for  defendants :  Hume^  Bird  &  Bird^  agents  for 
Moore  &  Jackman,  Lymington. 

Woodfall's   Landlord    and    Tenant,  Lead.   Cas.  in  Eq.  (4th  Am.  ed.),  850, 

11th  Eng.  ed.,  577  ;  Taylor's  Landlord  858-^85  note. 

and  Tenant,^  179;    1  Sto.  Eq.  Jur.,  Courts  of  equity  in  America  have,  of 

§S  99  a,  600-622  ;    Bispham's  Eq.   (2d  late  years,  watched  this  branch  of  ju- 

wl.).  §§  32,  503  ;  Adams's  Eq.,  237-8,  risdiction  with  a  great  deal  of    jeal- 

880   niarg.    pp.;    Smith's    Man.    Eq.,  ousy  :  1  Sto.  Eq.  Jur.,  g§  615,  616,  and 

391-3  :    O'Hara  «.  Ecclesiastical,  etc.,  cases  cited  ;   2  White  &  Tndor's  Lead. 

11  Irish  Eq.  Rep.,  262  :  Wake  u.  Con-  Cas.  in  Eq.  (4th  Am.  ed.),  860-6. 
yen*,  1  Edw.,  331  ;  2  White  &  Tudor's 
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[8  Chancery  Division,  1.] 
C.A.,  Jan.  30,  1878. 

1]    *In  re  Alison's  Trusts  and  In  re  Johnsons,  Infants. 

Infants — Q^wrdiaiMhip  and  Maintenance — Court  of  County  Palatine — Concurrent 

Jurindiciion, 

In  1874,  a  petition  was  presented  in  the  Court  of  the  County  Palatine  of  Lancaster 
for  a  guardian  and  maintenance  to  two  infants,  who  were  entitled  for  life  to  a  very 
large  property  under  their  great-gprandfather's  will.  Their  mother  and  another  per- 
son were  appointed  guardians,  and  an  allowance  for  maintenance  was  fixed,  and  was 
afterwards  varied  from  time  to  time  by  the  court  In  1877,  tlie  mother,  as  next 
friend  of  the  infants,  obtained  in  the  High  Court  a  judgment  for  administration  of 
the  testator's  estate,  and  then  took  out  a  summons  in  the  action  for  the  appointment 
of  guardians  and  an  allowance  for  maintenance.  This  summons  was  not  served  on 
the  other  guardian,  but  he  heard  of  it,  and  by  the  direction  of  the  Vice-Chancellor 
of  the  County  Palatine  took  out  a  summons  for  directions  in  the  Palatine  Court. 
On  the  summons  being  attended,  the  Vice-Chancellor  expressed  strong  disapprobation 
of  the  conduct  of  the  mother  in  taking  out  the  summons  in  the  High  Court,  took  an 
undertaking,  which  she  voluntarily  offered,  not  to  proceed  further  with  the  summons 
in  the  High  Court,  and  made  a  reference  to  the  Registrar  as  to  revising  the  allow- 
2]  ances  for  maintenance.  Soon  afterwards,  *the  mother,  as  next  friend  of  the 
infants,  applied  to  the  Vice-Chancellor  of  the  County  Palatine  to  discharge  the  un- 
dertaking and  to  stay  proceedings  in  the  Palatine  Court.  This  application  having 
been  refused,  the  mother,  as  next  friend  of  the  infants,  appealed  : 

Held,  that,  although  the  High  Court  had  full  jurisdiction  to  appoint  guardians 
and  order  maintenance,  notwithstanding  the  previous  orders  made  oy  the  Palatine 
Court,  such  jurisdiction  ought  not  to  be  exercised  unless  some  special  ground  was 
shown,  inasmuch  as  it  was  better  for  the  infants  that  their  maintenance  and  educa- 
cation  should  remain  under  the  direction  of  the  judge  who  had  directed  them  for 
three  years,  and  was  fully  acquainted  with  the  case ;  and  that  the  proceedings  in  the 
Palatine  Court  ought  not  to  be  stayed : 

But  heldy  that,  as  the  Vice-Chancellor  of  the  County  Palatine  had  no  jurisdiction 
to  grant  an  injunction  to  restrain  proceedings  in  the  High  Court,  he  ought  not  to 
have  taken  an  undertaking  to  discontinue  them,  and  the  undertaking  was  accordingly 
discharged. 

Richard  Alison  died  in  August,  1874,  leaving  a  will  by 
which  he  gave  his  residuary  estate,  amounting  in  value  to 
considerably  more  than  £400,000,  upon  trust  as  to  one 
moiety  for  his  great-grandson  Richard  A.  Johnson  for  life, 
and  then  for  his  children,  and  as  to  the  other  moiety,  upon 
trust  for  his  great-granddaughter  Mary  E.  Johnson  for  life, 
and  then  for  her  children.  These  great-grandchildren  were 
the  children  of  a  deceased  grandson,  and  were  born  respect- 
ively in  1863  and  1866.  Their  mother,  Lucy  Johnson,  was 
living.  Mounsey,  Doke,  and  Houghton,  were  the  trustees 
of  the  will. 

Soon  after  the  testator's  death  a  petition  was  presented  in 
the  Court  of  the  County  Palatine  of  Lancaster,  by  the  in- 
fants, their  mother,  and  the  trustees  of  the  will,  for  a  guar- 
dian and  maintenance,  upon  which  the  usual  reference  was 
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made.  The  Registrar  made  his  report  on  the  16th  of  Feb- 
ruary, 1875,  approving  of  the  mother  and  Mr.  Houghton,  one 
of  the  trustees,  as  guardians,  and  allowing  £4,500  a  year  for 
maintenance.  The  Vice-Chancellor  on  the  29th  of  June, 
1875,  made  an  order  which  in  the  main  confirmed  the  report, 
but  as  regards  maintenance  allowed  only  £1,500  a  year  for 
the  maintenance  of  each  of  the  infants  as  from  the  16th  of 
February,  1875,  and  gave  liberty  to  apply  again  after  twelve 
montlis.  In  December,  1876,  the  matter  came  before  the 
Vice-Chancellor  again,  and  the  mother  proposed  an  allow- 
ance of  £5,000  a  year  for  the  two  children.  The  Vice-Chan- 
cellor allowed  £2,000  a  year  for  each  from  the  10th  of  August 
then  last,  and  Mr.  Houghton  being  *dead,  the  order  [3 
gave  directions  for  filling  up  the  vacancy  in  the  trusteeship 
and  reconstituting  the  guaraianship.  On  the  12th  of  March, 
1877,  the  guardianship  was  reconstituted  by  the  appoint- 
ment of  the  mother  and  the  Rev.  J.  B.  Cox  as  guardians. 
The  dir«ection  as  to  maintenance  was  continued,  and  a  direc- 
tion which  had  been  given  by  the  former  order  to  the  surviving 
trustees  to  take  steps  to  fill  up  the  vacancy  in  the  trustee- 
ship was  also  continued. 

(Jn  the  9th  of  August,  1877,  without  any  application  to  the 
Court  of  the  County  Palatine,  an  action,  Johnsonv.  Moun- 
sey  [1877  A.  145]  was  commenced  in  the  Chancery  Division 
of  the  High  Court  of  Justice,  in  the  name  of  the  infants, 
by  Mrs.  Johnson  as  their  next  friend,  for  the  administration 
of  Mr.  Alison's  estate,  and  on  the  27th  of  September  the 
common  decree  was  made,  the  plaintiffs  and  defendants  ap- 
pearing by  the  same  solicitors.  Shortly  after  this,  a  new 
solicitor  was  appointed  for  Mrs.  Johnson,  as  next  friend, 
the  trustees  continuing  to  appear  by  the  same  solicitors  as 
before. 

A  summons  in  the  suit  was  then  taken  out  in  the  name  of 
the  infants,  by  Mrs.  Johnson  as  their  next  friend,  returnable 
on  the  8th  of  December,  1877,  asking  that  £4,500,  free  of 
income  tax,  might  be  allowed  for  the  education  and  main- 
tenance of  the  infants  as  from  the  6th  of  November,  1877 ; 
and  tiiat  some  proper  person  or  persons  might  be  appointed 
guardian  or  guardians  of  the  persons  and  estates  of  the  infant 
plaintiffs.  This  summons  it  was  proposed  to  serve  on  the 
defendants  alone,  but  by  the  direction  of  the  Chief  Clerk  it 
was  amended  and  served  also  upon  Mr.  Cox.  Before  it  had 
been  served  upon  him  he  became  aware  of  the  institution  of 
the  suit,  and  of  the  summons  having  been  taken  out,  and 
applied  to  Vice-Chancellor  Little  for  directions.  His  honor 
directed  a  summons  to  be  taken  out  by  Mr.  Cox^  and  to  be 
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served  on  the  infants  and  on  Mrs.  Johnson,  for  directions  in 
the  matter.  Upon  the  summons  being  attended  on  the  8th 
of  December,  his  honor  expressed  his  opinion  that  the  taking 
out  the  summons  in  the  High  Court  v^as  a  very  improper 
proceeding ;  and  Mfs.  Johnson,  by  her  counsel,  undertaking 
to  proceed  no  further  with  that  summons,  a  reference  was 
made  to  the  Registrar  whether  it  was  desirable  that  any 
alterations  should  be  made  in  the  allowances  and  the  scheme 
for  the  education  of  the  infants. 

4]  *0n  the  22d  of  December,  1877,  the  infants,  by  Mrs. 
Johnson,  their  next  friend,  moved  before  Vice-Chancellor 
Little  that  the  summons  heard  on  the  8th  of  December  might 
be  reheard,  and  that  the  undertaking  then  given  by  Mrs. 
Johnson  might  be  cancelled,  and  that  all  further  proceed- 
ings in  the  matter,  except  for  taxation  of  costs,  might  be 
stayed  ;  that  the  costs  might  be  taxed,  and  that  the  parties 
might  be  at  liberty  to  apply  for  their  payment  when  taxed 
in  the  action  of  Johnson  v.  Mounsey,  Vice-Chancellor 
Little  refused  the  application. 

The  infants,  by  their  mother  as  next  friend,  then  gave 
notice  of  appeal,  asking  that  the  order  of  the  8th  of  Decem- 
ber, 1877,  might  be  discharged ;  that  Mrs.  Johnson's  under- 
taking might  be  cancelled  ;  that  the  several  orders  made  by 
Vice-Chancellor  Little  in  the  matter  might  be  discharged  or 
suspended ;  and  for  the  same  directions  as  to  stay  of  pro- 
ceedings and  payment  of  costs  as  were  asked  for  before 
Vice-Chancellor  Little. 

Horton  Smithy  Q.C.,  and  Ostoald,  for  the  appellant :  The 
High  Court  is  properly  seised  of  the  case,  and  the  action 
there  must  be  proceeded  with :  Wynne  v.  Hughes  (*).  The 
proceedings  in  the  Palatine  Court  are  insufficient  for  the 
protection  of  the  infants,  for  if  they  were  taken  out  of  its 
jurisdiction  they  could  do  nothing.  Then  there  is  real  estate 
out  of  its  jurisdiction  to  be  administered. 

[Jessel,  M.R.:  Why  can  it  not  be  administered  in  the 
Palatine  Court  ?  The  court  acts  in  personam^  and  West 
Indian  estates  have  often  been  sold  by  the  Court  of  Chan- 
cery. I  have  no  doubt  of  the  jurisdiction  of  the  High  Court 
to  appoint  guardians,  though  guardians  have  been  appointed 
by  the  Palatine  Court ;  the  question  is  whether  it  is  proper 
for  it  to  do  so.] 

The  High  Court  will  give  complete  protection  to  its  wards, 
and  will  not  allow  proceedings  to  be  going  on  in  another 
court  at  the  same  time  :  Johnstone  v.  Beattie  (') ;  Stuart  v. 
Marquis  of  Butei^).     The  father's  wishes  are  attended  to  in 

(•)  26  Beav.,  377,  882.  (*)  10  CL  4  F.,  42.  (■)  9  H.  L.  C,  440. 
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the  appointment  of  guardians,  Woolfy.  Pemhertoni^) ;  and 
when  there  is  no  father  the  wishes  of  the  mother  will  be  at- 
tended to. 

*[  Jkssel,  M.  R.  :  I  am  not  aware  of  any  case  in  which  [5 
that  proposition  has  been  laid  down.] 

There  ought  not  to  be  double  proceedings :  Wedderhurn 
V.  Wedderhurn  (').  The  High  Court  has  the  custody  of  the 
property,  and  if  the  Palatine  Coiirt  has-  to  make  orders  for 
maintenance,  applications  to  the  High  Court  will  be  neces- 
sary to  give  effect  to  them. 

[Jessel,  M.R.:  Applications  by  unopposed  summons^ 
which  may  cost  about  30^.] 

Robinson^  Q.C.,  and  Neoille^  contrd,  were  called  upon 
only  on  the  question  whether  the  undertaking  by  Mrs.  John- 
son ought  to  be  treated  as  effectual. 

J  ESSEL,  M.  R. :  This  is  an  application  to  dischanre  an  order 
of  the  Vice  Chancellor  of  the  County  Palatine,  Vice-Chan- 
cellor  Little,  and  also  to  stay  further  proceedings  before  him. 
The  matter  is  one  of  some  importance  as  regards  the  juris- 
diction of  the  Vice-Chancellor  of  the  County  Palatine,  though 
it  is  of  very  little  importance  to  the  infants,  their  property 
being  so  large  that  a  trifling  amount  of  extra  costs  must  be 
utterly  immaterial  to  them. 

The  position  of  matters  is  this :  The  infants  are  entitled 
for  life  to  a  very  large  income  under  the  will  of  their  great- 

frandfather.  They  have  no  father,  but  they  have  a  mother, 
hey  reside  in  the  County  Palatine,  where,  as  I  understand, 
their  father  resided.  At  all  events,  their  great-grandfather 
resided  there,  and  the  bulk  of  the  property  is  there.  On 
the  16th  of  February,  1875,  a  report  was  made  in  the  Court 
of  the  County  Palatine,  under  a  petition  presented  shortly 
before  that  time,  as  to  the  maintenance  and  education  of  the 
infants.  That  report  was  brought  before  Vice-Chancellor 
Little,  and  he  settled  the  allowance  for  the  maintenance  of 
the  infants,  and  approved  of  a  scheme.  In  the  month  of 
December,  1876,  that  first  allowance  having  been  granted  for 
twelve  months  only,  the  matter  again  came  before  Vice- 
Chancellor  Little,  when  he  altered  the  allowance,  and  he 
added  a  direction  for  the  reconstitution  of  the  guardianship. 
The  next  *step  was  taken  on  the  12th  of  March,  1877,  [6 
when  the  guardianship  was  reconstituted  by  an  order  of  the 
Vice-Chancellor,  and  the  mother,  Mrs.  Johnson,  and  the 
Rev.  James  Bell  Cox,  were  appointed  co-guardians,  and 
they  are  the  present  guardians ;  and  there  was  a  further 
scheme  for  maintenance.     In  September,  1877,  a  suit  was 

(»)  6  Ch.  D.,  19;  22  Eng.  R.,  618.  («)  2  Boav.,  208. 
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instituted  in  the  High  Court  before  the  Vice-Chancellor 
Malins  for  the  administration  of  the  estate  of  the  great- 
grandfather, and  a  judgment  for  administration  was  ob- 
tained. Then  an  application  was  made  by  summons,  dated 
the  30th  of  November,  1877,  before  the  Vice-Chancellor 
Malins,  which  is  in  substance  an  application  for  the  appoint- 
ment of  guardians,  and  for  a  scheme  for  an  allowance  for 
maintenance,  and  as  to  the  school  to  which  the  bojr  is  to  be 
sent.  Then  the  matter  was  brought  before  the  Vice-Chan- 
cellor Little,  and  it  appears  he  took  an  undertaking  from 
the  mother  not  to  prosecute  that  summons,  which  she  had 
taken  out  as  the  next  friend  of  the  infants ;  and  he  refused 
an  application  which  was  made  in  the  name  of  the  infants 
on  behalf  of  the  mother  to  stay  the  proceedings  in  his  court. 
The  refusal  to  stay  proceedings  in  the  Palatine  Court,  and 
the  continuance  of  the  proceedings  there,  form  the  subject- 
matter  of  this  appeal.  The  summons,  of  course,  has  not 
yet  been  heard  by  the  Vice-Chancellor  Malins.  There  are, 
therefore,  at  the  present  moment,  no  other  guardians  than 
the  guardians  appointed  by  the  Vice-Chancellor  Little,  and 
no  other  scheme  for  the  maintenance  of  the  infants  than  the 
scheme  approved  by  him. 

Now,  tne  appellants  say  that  we  ought  to  stay  the  pro- 
ceedings before  the  Vice-Chancellor  Little,  and  that  it  is  for 
the  benefit  of  the  infants  that  such  stay  should  be  made.  I 
am  quite  unable  to  accede  to  that  view.  In  the  ^rst  place, 
it  is  said  that  by  reason  of  the  pending  suit  before  the  Vice- 
Chancellor  Malins  he  has  full  jurisdiction  to  appoint  guar- 
dians and  to  make  a  scheme  for  maintenance,  and  that  it 
would  be  exceedingly  improper  that  there  should  be  two 
schemes  for  maintenance  or<fcred  by  two  diflFerent  courts, 
and  probably  irreconcilable  in  their  terms.  With  all  that 
I  entirely  agree.  But  the  proceeding  which  we  are  asked 
to  stop  is  not  the  second  but  the  first  proceeding.  The  Vice- 
Chancellor  Little  has  had  the  maintenance  and  education  of 
these  infants  before  him  from  the  commencement  of  the 
7]  year  1875  ;  he  has  *interfered  personally,  and  has,  on 
one  occasion,  at  least,  overruled  the  decision  of  the  Regis- 
trar. He  therefore,  in  my  opinion,  is  a  far  more  competent 
judge  to  decide  what  is  proper  to  be  done  for  the  future 
than  a  judge  who  hears  of  the  infants  for  the  first  time  in 
the  year  1878.  If,  therefore,  I  were  to  choose  to  which  tri- 
bunal this  matter  should  be  remitted  for  decision,  having 
regard  merely  to  the  benefit  of  the  infants,  other  things  be- 
ing equal,  I  should  certainly  select  that  of  the  judge  who  is 
already  well  apquainted  with  the  matter.    But,  then,  it  is 
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said  that  it  is  the  duty  of  the  Vice-Chancellor  Malins,  hav- 
ing the  infants  as  his  wards  by  reason  of  the  judgment  in 
the  administration  action,  to  see  that  guardians  are  ap- 
pointed. It  would  be  his  duty  to  do  so  if  there  were  no 
gaardians  competent  to  act;  and  I  can  imagine  a  state  of 
circumstances  arising  in  which  it  might  be  the  duty  of  the 
judge  of  the  High  Court  to  interfere  even  in  a  case  which 
had  been  previously  attached  to  the  Palatine  Court.  But 
that  case  is  not  raised,  and  there  is  no  difficulty  whatever 
in  the  guardians  appointed  by  the  Palatine  Court  continuing 
to  act,  or  in  the  V  ice-Chancellor  of  the  Palatine  Court  set- 
tling what  allowance  should  be  made  for  the  maintenance  of 
the  infants,  or  what  scheme  should  be  adopted  as  to  their 
education.  It  has  been  suggested  that  if  the  funds  were 
brought  into  court,  application  to  the  Vice-Chancellor  Ma- 
lins for  payment  of  the  sum  so  awarded  or  allotted  by  the 
Vice-Chancellor  Little  would  be  necessary.  That  may  be 
so,  but  such  an  application  is  a  mere  form,  it  being  merely 
a  ministerial  act  to  order  payment  of  an  allowance  whicn 
has  been  fixed  by  a  court  of  competent  jurisdiction,  the  ex- 
pense would  only  be  a  few  shillings,  and  it  might  happen 
that  the  application  would  not  be  made  more  than  once  in 
two  or  three  years.  In  the  case  of  an  estate  of  this  magni- 
tude, or,  indeed,  I  may  say,  in  the  case  of  any  other  estate, 
the  expense  of  such  an  application  is  not  to  be  regarded 
compared  with  the  advantage  of  continuing  the  jurisdiction 
of  the  judge  who  has  made  himself  acquainted  with  the  facts 
and  circumstances  affecting  the  maintenance  and  education 
of  the  infants.  That  being  so,  I  have  no  hesitation  in  say- 
ing that  two  proceedings  for  the  appointment  of  guardians 
and  for  a  scheme  of  maintenance  ought  not  to  go  on,  but 
that  the  proceeding  which  is  to  be  preferred  is  that  which 
was  first  in  order  of  date.  Therefore  it  *appears  to  me  [8 
that  if  the  summons  had  been  allowed  to  go  on  before  the 
Vice-Chancellor  Malins,  the  only  result  would  have  been 
that  he  would  have  declined  to  interfere  in  accordance  with 
w^hat  I  mav  call  the  universal  practice  among  the  different 
branches  oi  the  old  Court  of  Cnancery,  and  which  still  ob- 
tains as  between  the  judges  of  the  Chancery  Division  of  the 
High  Court,  not  to  interfere  with  each  other's  orders  as 
regards  maintenance  and  education  of  infants. 

What  I  have  said  disposes  of  the  substance  of  this  appeal, 
the  object  of  which  was,  in  fact,  to  place  the  Vice-Chancel- 
lor Malins  in  a  position  to  review  or  alter  what  had  been 
done  by  the  Vice-Chancellor  Little.  But  there  is  a  subor- 
dinate part  of  it  in  which,  I  think,  the  Vice-Chancellor  Lit- 
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tie  made  a  mistake.  He  took  an  undertaking  from  the  lady 
not  to  proceed  with  the  summons.  Now  I  adopt  that  por- 
tion of  his  judgment  which  says  that  if  he  could  not  have 
made  the  order,  probably  he  ought  not  to  have  taken  fhe 
undertaking.  The  way  he  puts  tliat  himself  is  this :  "But 
if  the  view  I  took  of  the  matter  was  right,  as  I  still  think  it 
was,  then  the  undertaking  was  right  in  itself,  and  it  was 
given  after  communications  between  the  lady,  her  solicitor, 
and  her  counsel,  of  which  the  court  knew  nothing,  and  I 
think  I  ought  not  to  discharge  it.  But  I  hope  it  will  be 
conveyed  to  the  Court  of  Appeal  if  the  case  goes  there,  that 
I  would  not  have  taken  that  undertaking  from  Mrs.  John- 
son if  I  had  not  thought  that  it  was  strictly  in  accordance 
with  the  true  view  of  the  case  upon  the  question  of  jurisdic- 
tion and  of  her  duty  as  one  of  two  guardians  appointed  by 
this  court,  and  more  than  that,  I  would  not  leave  her  under 
that  undertaking  if  I  thought  otherwise  now.  Therefore  the 
lady  will  go  to  the  Court  of  Appeal  with  that  expression  of 
mv  opinion,  and  she  is  free  to  ask  that  court  to  consider 
what  was  the  order  proper  to  have  been  made  by  me  at  Liv- 
erpool, even  in  the  absence  of  that  undertaking."  So  that 
we  treat  this  matter  as  an  application  to  the  Vice-Chancel- 
lor  Little  for  an  order  to  restrain  the  lady  from  proceeding 
with  the  summons. 

Now  I  think  that  the  Vice-Chancellor,  for  whom  I  have 
the  greatest  respect,  did  not  suflBciently  consider  that  he 
was,  in  fact,  asked  for  an  injunction  to  restrain  an  action  in 
the  High  Court,  and  if  this  had  been  brought  pointedly  to 
9]  his  attention,  I  am  quite  *8ure  he  never  would  have 
thought  of  doing  anything  equivalent  to  granting  such  an 
injunction.  He  certainly  has  no  jurisdiction,  so  far  as  I  am 
aware,  to  restrain  actions  in  the  High  Court.  I  think  he 
might  have  relied  on  the  good  sense  of  the  judge  of  the 
High  Court  before  whom  the  application  in  the  action  was 
brought  to  deal  with  it  rightly ;  but  it  is  not  for  the  judge 
of  an  inferior  court  to  restrain  proceedings  in  the  High 
Court,  and  it  could  make  no  difference  that  the  taking  such 
a  proceeding  in  the  High  Court  was  not  a  proper  act.  If 
the  Vice-Chancellor  Little  considered  that  the  guardian  had 
misconducted  herself,  he  might  have  jurisdiction  to  remove 
her,  but  he  could  have,  in  my  opinion,  no  jurisdiction  what- 
ever to  grant  an  injunction  to  restrain  the  action  ;  and  that 
being  so,  as  he  puts  it  himself,  he  ought  not  to  have  taken 
the  undertaking.  The  undertaking,  therefore,  will  be  dis- 
charged;  but,  the  substance  of  the  appeal  having  gone 
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against  the  appellant,  I  think  the  costs  should  follow  the 
even  t. 

It  will  be  quite  understood,  from  what  I  have  said,  that 
our  discharging  the  undertaking  is  not  to  be  considered  as 
giving  any  encouragement  to  Mrs.  Johnson  to  proceed  with 
the  summons. 

Baggallay,  L.  J.:  In  this  case  Mrs.  Johnson,  the  mother 
of  the  infants,  three  years  ago  applied,  or  joined  in  apply- 
ing, to  a  court  of  competent  jurisdiction,  for  the  appoint- 
ment of  guardians  of  ner  children  and  for  a  scheme  for 
maintenance.  Orders  were  made  and  from  time  to  time 
varied,  and  so  matters  continued,  the  infants  having  guar- 
dians and  being  maintained  down  to  the  month  of  August, 
1877,  pursuant  to  the  orders  so  from  time  to  time  made. 
In  August,  1877,  Mrs.  Johnson,  as  next  friend  of  her  chil- 
dren, instituted  a  suit  in  the  Chancery  Division  of  the  High 
Court  of  Justice  for  the  administration  of  the  estate  of  the 
testator.  I  have  listened  attentively  to  the  arguments  of 
counsel  in  this  case  for  Mrs.  Johnson,  to  ascertain,  if  I  could, 
what  were  the  reasons  which  led  to  the  institution  of  that 
suit.  I  am  bound  to  say  that  I  have  been  unable  to  derive 
from  their  arguments  any  reason  of  necessity  or  any  reason 
of  convenience.  From  the  nature  of  the  arguments  ad- 
dressed to  us,  and  from  the  fact  that  the  decree  in  the  suit 
was  followed  very  shortly  by  an  application  for  the  appoint- 
ment of  guardians  of  the  ^infants  upon  the  footing  of  [10 
there  being  no  existing  guardians,  and  from  the  fact  tnat 
that  summons  was  not  served  on  Mr.  Cox,  one  of  the  guar- 
dians appointed  by  the  Vice-Chancellor  of  Ihe  duchv,  I 
cannot  resist  drawing  the  inference  that  the  real  cause  oi  the 
institution  of  that  action  was  that  Mrs.  Johnson  was  not 
satisfied  with  the  scheme  for  gardianship,  and  the  scheme 
for  maintenance  and  education  which  haa  been  adopted  b^ 
the  Vice-Chancellor  of  the  duchy,  and  that  she  thought  it 
possible  to  obtain,  in  the  course  of  this  action  in  the  High 
Court  of  Justice,  other  orders  more  in  accordance  with  her 
wishes. 

In  that  state  of  the  case  she  comes  here  and  says :  ^^In  the 
interest  of  these  children  I  call  on  the  court  not  to  allow 
these  double  proceedings  to  go  on,  but  to  let  me  have  my 
way  and  put  an  end  to  all  the  proceedings  in  the  Palatine 
Court,  that  I  may  obtain  in  the  High  Court  results  more  in 
accordance  with  my  wishes."  That  is  practically  what  it 
comes  to. 

Now,  it  appears  to  me  impossible  to  say  that  what  the 
appellant  asks  is  for  the  benefit  of  her  children.    The  order 
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asked  for  by  the  notice  of  appeal  is  to  discharge  all  orders 
which  have  heretofore  been  made  by  the  Palatine  Court  as 
regards  the  guardianship  and  maintenance  of  the  children. 
Now,  were  that  order  to  be  made,  there  would  no  longer  be 
any  existing  order  as  to  guardianship  or  maintenance,  the 
summons  wnich  has  been  taken  out  in  the  High  Court  mi^ht 
be  opposed,  and  probably  would  be  opposed,  and,  having 
regard  to  all  the  circumstances  of  the  case,  weeks  or  months 
might  elapse  before  a  definite  decision  was  arrived  at,  and 
during  the  whole  of  that  time  the  children  would  be  left 
without  any  existing  order  for  guardianship  or  maintenance. 

I  am  far  from  saying  that  in  the  course  of  proceedings  in 
the  administration  suit  circumstances  may  not  arise  which 
may  render  it  desirable  that  there  should  be  a  stay  of  further 
proceedings  in  the  Palatine  Court,  but  at  present  I  can  see 
nothing  of  the  sort,  and  therefore  it  appears  to  me  that  this 
kppeal  should  be  dismissed,  and  dismissed  with  costs. 

As  regards  the  undertaking,  I  concur  substantially  in 
what  has  been  said  by  the  Master  of  the  Rolls ;  but  it  ap- 
pears from  the  judgment  of  Vice-Chancellor  Little  that  this 
was  an  undertaking  voluntarily  offered,  and  not  in  any  way 
11]  suggested  from  the  *bench  as  an  undertaking  to  be 
given ;  there  was  an  apology  offered  to  the  court  for  the 
course  which  had  been  pursued  in  taking  out  the  summons 
in  the  High  Court,  and  a  voluntary  offer  to  stay  all  further 
proceedings  on  that  summons,  and  although  I  do  not  think 
that  the  undertaking  was  one  which  could  be  enforced 
against  Mrs.  Johnson,  I  cannot  help  feeling  a  little  surprised 
that  after  what  took  place  on  that  occasion  this  application 
should  be  made. 

Thesiger,  L.J.:  I  am  entirely  of  the  same  opinion,  and 
for  the  reasons  given  by  the  other  members  of  the  court. 

Solicitors :  Crook  &  Smith  ;  Chester  &  Co. 

See  23  Eng.  Rep.,  849  note  ;  16  Am.  infant  was  not  entitled  to  claim  interest 

Dec.,  661  note.  on  the  legacy  for  his  maintenance  ;  but 

A  testator  bequeathed  $4,000  to  his  that  being  entitled  to  one-half  of  the 
grandson,  parable  on  his  attaining  residue  as  next  of  kin,  and  there  bein(^ 
twenty-one,  and  in  case  of  his  death  a  quasi  intestacy  as  to  the  interest  on 
before  that  period  the  amount  was  to  the  legacy,  one-half  of  it  should  l>e 
revert  to  the  residuary  estate,  and  it  paid  into  court  to  the  credit  of  the  in- 
liad  been  decided  {ante,  vol.  25.  p.  253)  faut ;  the  legacy  itself  to  be  paid  into 
that  in  the  events  that  had  happened,  court  upon  the  trusts  of  the  will  :  Rt*es 
the  grandson  was  absolutely  entitled  to  u.  Eraser,  26  Grant's  Chan.  Rep. ,  283. 
one-Iialf  of  the  residuary  estate,  the  in-  A  clause  in  a  will  directing  the  ex- 
come  of  which  was  amply  sufficient  for  ecutor  appointed  by  it  "  to  disregard 
his  maintenance :  the  statute  of  limitations  as  to  the  prin- 

Held,  that  although  the  testator  had  cipa),  but  not  as  to  the  interest  upon 

been  in  loco  parentis  to  the  infant,  the  indebtedness ''  of  the  estate,  authorizes 
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the  principal  of  just  debts,  authenti-  his  children,  in  sach  a  way  or  manner 

catcd  as  required  by  the  will,  to  be  al-  as  to  the  trustee  may  seem  right  and 

lowed   and    paid  by  the  executor,  al-  proper,  the  trustee  has  no  right  to  ex- 

though  barred  by  limitation.  elude  any  of  the  eestuis  que  trust  from 

To  authorize  the  annulling  of  an  ap-  the  benefit ;  the  discretion  vested  in  the 

proval  of  claim  under  the  discretion  trustee  beinf  as  to  the  amount  and 

vested  by  such  will,  would  require  a  mode  of  application — ^not  as  to  the  per- 

clear  and  palpable  violation  of  such  dis-  sons  to  be  benefited.      This  discretion, 

cretion  on  the  part  of  the  executor  in  wUhiii  these  limits,  the  court  will  not 

allowing  a  debt  under  the  will :  Camp-  control :  Coy  «.  Coy,  26  Grant's  (U.C.) 

bell  V.  8hotwell,  51  Texas,  27.  Chy.,  267. 

Where  a  trustee  is  authorized  and  See  idso  Bain  v,  Mearns,  25  Grant's 

directed  to  apply  the  income  of  prop-  (U.C.)  Chy,,  450. 
erty  for  the  use  and  benefit  of  J.  C.  and 


[8  Chancery  Division,  11.] 
C.A.,Feb.  7,  14,  1878. 
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Administr<Uum  in  Bankruptqf — Joint  and  Separate  Estate — Ostensible  Partner — Hold- 
ing cut — Partners — Beput^  Ownership — Leave  io  appeal  to  House  of  Lords — Ques- 
tion of  PaeL 

On  the  dissolution  of  a  partnership  between  H.,  C,  and  P.,  notice  was  given  to 
the  creditors  that  the  business  would  thenceforth  be  carried  on  by  P.  alone,  under 
the  firm  of  P.,  Son  A  Co.  After  this  the  business  was  carried  on  under  that  firm, 
and  a  banking  account  was  opened  in  that  name.  P.'b  son  constantly  signed  checks 
upon  that  account  in  the  name  of  the  firm.  He  also  accepted  bills  in  the  name  of 
the  firm,  n^otiated  loans  to  the  firm,  and  sometimes  ordered  goods  in  the  name  of 
the  firm.  The  name  P.  alone  appeared  on  the  outside  of  the  business  premises.  The 
business  was  continued  for  a  year  and  a  half,  and  then  P.  and  his  son  were,  on  the 
petition  of  a  creditor  of  the  business,  jointly  adjudicated  bankrupts,  as  having  traded 
as  partners.  They  did  not  resist  the  adjudication.  H.,  with  whom,  on  the  dissoln- 
tion  of  the  old  partnership,  P.  had  covenanted  for  the  payment  of  £6,105,  part  of  the 
capital  of  H.  in  that  partnership,  applied  to  the  court  to  annul  the  abjudication. 
The  R^strar  refused  the  application,  on  the .  ground  that,  though  no  actual  part- 
nership had  existed  between  tne  father  and  son,  the  son  had  been  held  out  to  the 
petitioning  creditor  as  a  partner,  so  as  to  entitle  him  to  maintain  the  adjudication. 
This  decision  was  not  appealed  from.  H.  then  applied  to  the  court  for  a  declaration 
tiiat  the  assets  of  the  business  were  separate  estate  of  the  father.  Both  father  and 
son  deposed  that  no  actual  partnership  bad  subsisted  between  them,  but  that  it  was 
intended  from  the  first  that  the  son  should  be  a  partner  if  the  business  had  turned 
^ut  profitable.  The  petitioning  creditor  deposed  that  the  son  had  been  held  [13 
out  to  him  as  a  partner.  Evidence  tending  in  the  same  direction  was  given  on 
behalf  of  another  creditor.  Eight  other  creditors  (the  whole  number  who  hM  proved 
being  eighty -two)  deposed  that  they  had  always  treated  the  son  as  being  a  partner, 
and  constituting  with  the  father  the  firm  of  P.,  Son  A  Co.: 

i/fU,  that  the  assets  must  be  treated  as  joint  estate  of  father  and  son. 

The  rule  that  the  doctrine  of  reputed  ownership  does  not  apply  as  between  a  dor- 
mant and  an  ostensible  partner,  does  not  include  a  cose  where  the  real  owner  of 
property  allows  it  to  be  employed  in  a  business  in  which  another  person  is  a  part- 
ner with  himself.  In  such  a  case  the  property  will,  in  the  event  of  bankruptcy,  be, 
by  virtue  of  the  doctrine  of  reputed  ownership,  treated  as  joint  estate  of  the  two: 
'W  James,  L.J. 

Hetfnolds  v.  Bovley  Q)  distinguished. 

(*)  Law  Rep.,  2  Q.  B.,  474. 
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Ez  parte  Arbauin  {^),  In  re  Howland  d:  Crankshaw  (*),  and  Mn  parte  Sheen  ('),  ex- 
plained. 

Leave  to  appeal  to  the  House  of  Lords  refused,  on  the  ground  that  the  question  in 
dispute  was  merely  one  of  fact. 

{»)  De  G.,  869.  («)  Law  Rep.,  1  Ch.,  421. 

(»)  6  Ch.  D.,  286;  22  Eng.  R.,  781. 


[8  Chancery  Division,  26.] 
V.C.B.,Nov.  22,  1877.      C.A.,  Jan.  12,  14;  Feb.  16,  1878. 

26]  *Law  V.  Gaerbtt. 

[1877      L.      181.] 

* 

Partnership — AgreemerU  to  refer  IHsmUee  to  Foreign  THbunal — DiMolution — Stay  of 
Proceedif^e — Receiver — Common  Law  Procedure  Act,  1864  (17  <fc  18  Viet.  c.  126;, 
tee,  11. 

The  plaintiff  and  three  other  persons,  G.,  N.,  and  F.,  all  British  subjects,  entered 
into  an  agreement,  in  the  Russian  language  and  registered  in  Russia,  to  trade  in 
copartnership  in  Russia,  providing  (inter  cUia)  that  the  head  office  of  the  firm  should 
be  in  St.  Petersburg :  and  reserving  to  G.  and  N.  the  right  to  recall  their  capital 
within  a  year,  and,  if  not  paid  within  a  month,  the  firm  was  to  be  wound  up ;  and 
also  providing  that  "  all  disputes,  no  matter  how  or  where  they  shall  arise,  snail  be 
referred  to  the  St.  Petersburg  Commercial  Court,"  whose  decision  shall  be  final. 
The  plaintiff  alleged  that  there  was  a  contemporaneous  English  agreement,  not 
registered  in  Russia,  by  which  G.  and  N.  agreed  to  compensate  the  plaintiff  in  the 
event  of  a  dissolution  within  a  year,  under  the  powers  reserved  to  them.  The  two 
partners  exercised  their  right  within  the  year  to  recall  their  capital,  and  immediately 
took  steps  to  wind  up  the  partnership  in  Russia.  The  plaintiff  having  thereupon 
27J  commenced  an  action  in  England,  alleging  that  the  ^proceedings  of  his  copart- 
ners, the  defendants,  were  taken  without  his  knowledge  and  sanction,  and  were  in- 
valid and  not  binding  on  him,  and  claiming  a  dissolution  of  the  partnership,  relief 
in  respect  of  the  English  agreement,  the  appointment  of  a  receiver  and  other  relief, 
the  defendants  moved  for  a  stay  of  proceedings  in  the  action  and  a  reference  to  the 
St.  Petersburg  Commercial  Court : 

Held,  that  an  agreement  to  refer  all  disputes  to  a  foreign  court  is  within  the  llth 
section  of  the  Common  Law  Procedure  Act,  1864,  and  that  the  defendants  were  en- 
titled to  an  order  on  their  motion ;  and  that,  although  the  court  had  jurisdiction  to 
appoint  a  receiver  pending  a  reference  to  arbitration,  it  was  not  proper  to  do  so 
unless  a  special  case  was  made,  as  the  course  of  liauidation  before  the  tribunal  chosen 
by  the  parties  themselves  would  thereby  be  interfered  with. 

Sembie,  if  a  sufficient  case  were  shown  for  granting  an  injunction,  the  court  would 
not  stay  proceedings. 

Motion.  In  July,  1876,  arrangements  were  made  between 
the  plaintiff  and  the  defendants  Garrett,  New,  and  Froom 
(all  British  subjects,  the  first  two  of  whom  were  resident  in 
England),  for  re-establisfiing  and  carrying  on  in  copartner- 
ship in  Russia  the  business  of  H.  B.  Froom  &  Co.,  then  re- 
cently in  liquidation  in  St.  Petersburg,  and  which  had  been 
transferred  to  the  defendants  Garrett  and  New  by  the  liqui- 
dator. A  partnership  deed  dated  the  3d  of  August,  1876, 
was  executed,  which  was  in  the  Russian  language  and  was 
executed  and  registered  in  Russia,  and  which  provided 
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(amongst  other  things)  that  the  chief  offices  of  the  firnoi  should 
be  at  St.  Petersburg ;  that  the  capital  of  the  company  should 
be  300,000  silver  roubles,  of  which  sum  there  should  belong 
to  Froom  and  Law  26,000  roubles  each,  and  to  Garrett  and 
New  126,000  roubles  each ;  and  that  the  books  of  the  firm 
both  in  England  and  Russia  should  be  balanced  on  the  31st 
of  March,  in  eachr  year.  By  the  11th  article  it  was  provided 
that  during  the  first  year  Grarrett  and  New  should  be  en-' 
titled  to  demand  back  their  capital,  and  that  if  their  demand 
was  not  satisfied  within  one  month's  time,  then  without  de- 
lay the  firm  should  proceed  to  liquidation  ;  article  17  pro- 
vided that  ^4n  case  of  any  disputes  arising  between  the 
parties  to  this  agreement,  or  their  executors,  such  disputes, 
no  matter  how  or  where  they  may  arise,  shall  be  referred  to 
the  St.  Petersburg  Commercial  Court,  or  to  any  court  which 
may  have  taken  its  place — the  decision  of  such  court  shall 
be  final."    . 

*Diflferences  having  arisen,  Garrett  and  New,  on  the  [28 
21st  of  June,  1877,  served  Law  and  Froorn  with  a  written 
notice  demanding  the  repayment  of  their  capital.  The  notice 
was  accepted,  but  the  money  was  not  paid.  Thereupon 
Garrett  and  New,  in  conjunction  with  Froom,  executed 
certain  protocols,  being  (as  they  alleged)  the  only  necessary 
steps  according  to  Russian  law  for  winding  up  their  part- 
nership in  St.  Petersburg,  and  thereby  appointed  Froom 
receiver  and  liquidator  in  the  winding  up,  directing  him  to 
remit  any  surplus  assets  to  England  to  nominees  of  Garrett 
and  New.  It  did  not  appear  that  the  Russian  tribunal  had 
taken  any  action  in  the  matter,  or  that  any  application  had 
been  made  to  it. 

On  the  11th  of  August,  Law  commenced  an  action  in  Eng- 
land against  his  copartners,  alleging  that  the  partnership 
arrangement  was  contained  not  in  one  but  in  three  docu- 
ments, all  executed  in  England,  but  one  of  which,  in  order 
to  conform  to  Russian  law,  was  translated  into  Russian  and 
executed  and  re^stered  in  Russia.  He  further  alleged  that 
by  one  of  the  English  documents  it  was  provided  that  if 
Garrett  and  New  exercised  their  power  oi  dissolving  the 
partnership  within  the  first  year,  he  was  to  have  the  Moscow 
branch  of  the  business  made  over  to  him,  together  with  goods 
from  that  branch  of  the  estimated  value  of  £3,000 ;  that  the 
proceedings  for  winding  up  instituted  by  the  defendants 
were  taken  without  his  knowledge  and  consent,  and  were 
not  in  accordance  with  Russian  law  and  not  binding  on  him, 
and  he  claimed  a  dissolution  of  the  partnership,  a  declara- 
26  Eng.  Rep.  12 
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tion  that  he  was  entitled  to  the  £3,000  and  other  rights,  for 
the  appointment  of  a  receiver,  and  other  relief. 

The  plaintilBf  then  moved  for  the  appointment  of  a  receiver, 
and  was  met  by  a  cross  motion  by  the  defendants  for  a  stay 
of  proceedings  and  a  reference  of  all  matters  in  dispute  to 
the  St.  Petersburg  Commerical  Court.  Both  motions  came 
on  together  before  Vice- Chancellor  Bacon.  It  was  deposed 
to  by  the  defendants  that  the  assets  were  in  Russia,  although 
there  were  English  creditors. 

The  motion  was  heard  before  Vice-Chancellor  Bacon  on 
the  22d  of  November,  1877. 

29]  *Sir  H.  Jackson^  Q.C.,  and  J,  Armstrong^  for  the  de- 
fendants: The  mere  non-existence  of  the  usual  technical 
words  of  an  arbitration  clause  is  no  objection  to  our  motion. 
The  word  ''arbitration"  in  section  11  of  the  Common  Law 
Procedure  Act  is  not  to  be  taken  in  its  strict  legal  sense,  but 
means  any  domestic  legal  forum  that  the  parties  shall  agree 
upon.  In  In  re  Durham  County  Permanent  Benefit  BuHd- 
ing  Society  Q)^  the  matter  in  dispute  was  agreed  to  be  re- 
ferred to  your  Lordship  as  the  judge  in  the  matter  of  the 
winding-up.  We  contend,  therefore,  that  in  each  case  the 
intention  of  the  parties  is  to  be  considered,  and  that  whenever 
there  is  a  contract  that  "all  disputes  shall  be  referred,"  that, 
within  the  spirit  and  meaning  of  the  act,  is  "an  agreement 
to  refer  to  arbitration,"  and  entitles  the  parties  to  it  to  oust 
the  jurisdiction  of  this  court,  and  to  go  before  the  special 
tribunal  they  have  selected :  Willes/ord  v.  Waison  (") ;  Plews 
V.  Baker  {*) ;  Olllett  v.  Thornton  (*).  In  this  case,  for  all 
purposes  of  jurisdiction,  the  place  of  arbitration  is  the  Com- 
mercial Court  at  St.  Petersburg. 

As  to  a  receiver,  his  appointment  would  cause  a  conflict 
between  English  and  Russian  law;  and,  even  if  this  court 
has  jurisdiction  to  appoint  a  receiver  pending  this  reference, 
no  wasting  of  assets  is  alleged,  and  no  case  suggested  which 
necessitates  his  appointment. 

Hemming^  Q.C.,  and  Crossley,  for  the  plaintiflE,  and  in 
support  of  the  motion  for  a  receiver  : 

[Bacon,  V.C:  The  pressing  matter  before  the  court  is 
whether  a  receiver  should  be  appointed.] 

As  to  a  receiver:  we  say  that  the  assets  are  not  safe,  and 
that  the  court  will  not,  after  a  dissolution,  allow  three  part- 
ners to  oust  the  fourth  partner  from  all  participation  in  the 
winding-up  of  the  partnership,  and  to  place  the  assets  in  the 
hands  of  a  party  whom  they  select  without  the  knowledge 

(')  Law  Rep.,  7  Ch.,  46.  (»)  Law  Rep.,  16  Eq.,  664. 

(«)  Law  Rep.,  8  Ch.,  473.  (*)  Law  Rep.,  19  Eq.,  699;  18  Eng.  R.,680. 
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and  consent  of  the  fourth  partner,  but  will  place  them  in 
safety  until  the  question  in  dispute  between  the  partners 
has  been  settled ;  especially  when,  under  a  ^certain  [30 
document,  which  the  defendants  treat  as  a  nullity,  we  claim 
a  large  share  of  the  assets. 

As  to  the  defendants'  motion :  we  claim  to  have  this  part- 
nership wound  up  on  the  footing  of  three  documents.  The 
defendants  rely  on  one  document,  and  the  arbitration  clause 
which  it  contains.  But  we  say  that  that  clause  refers  only 
to  disputes  arising  between  the  partners  in  carrying  on  the 
business,  and  cannot  be  extended  to  circumstances  arising 
after  an  agreed  dissolution  has  taken  place,  nor  can  it  a-Pply 
to  disputes  arising  on  other  documents  which  the  deiend- 
ants  themselves  assert  do  not  form  part  of  the  partnership 
arrangement.  But  if  it  does  apply,  the  court,  in  the  exer- 
cise oi  its  discretion  under  the  11th  section  of  the  act,  will 
not  stay  proceedings  in  a  case  where,  as  here,  the  material 
question  is  whether  a  receiver  should  be  appointed  ;  and  if  it 
does  stay  proceedings,  it  will  at  any  rate  appoint  a  receiver 
to  protect  the  assets  pending  the  reference  to  arbitration. 

Bacon,  V.C:  In  this  case  there  are  two  matters  to  be 
considered.  The  first  is  whether  the  proceedings  instituted 
bv  the  plaintiff  in  August,  18T7,  should  be  stayed  or  not. 
Now,  the  ground  suggested  for  that  is  that  the  plaintiff 
being  a  partner  with  the  defendants,  the  partnership  was 
constituted,  as  the  plaintiff  says,  by  three  agreements,  but, 
according  to  the  deiendants,  in  one  document,  and  that  one 
providing,  "in  case  of  any  disputes  arising  between  the  par- 
ties to  the  agreement,  or  their  executors,  such  disputes,  no 
matter  how  or  where  they  may  arise,  shall  be  referred  to  the 
St.  Petersburg  Commercial  Court,  or  to  any  court  which 
may  have  taken  its  place,  and  the  decision  of  such  court 
shall  be  final."  That  there  are  disputes  between  these  par- 
ties is  unquestionable,  which  is  all  that  has  to  be  ascertained, 
and,  if  it  be  so,  they  by  their  contract,  the  contract  which 
is  confirmed  by  the  principle  and  operation  of  the  Common 
Jjaw  Procedure  Act  and  by  the  cases  which  have  been  re- 
ferred to,  have  entered  into  a  binding  agreement  that,  what- 
ever may  be  their  disputes,  '*  how  or  where  they  may  arise" 
— I  do  not  say  it  does  or  does  not  mean  whetlier  in  Russia 
or  England,  but  the  words  are  wide  enough  to  comprehend 
that — they  may  or  may  not — they  shall  be  referred  to  that 
tribunal.  *Now  the  further  facts  to  be  considered  are,  [31 
that,  under  the  terms  of  the  partnership  deed  there  being  a 
power  in  the  defendants  to  put  an  end  to  the  partnership, 
the  statement  of  claim  sets  out  a  notice  by  which  the  de- 
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fendants  New  and  Garrett,  having  determined  to  dissolve 
the  partnership,  determined  it  on  the  21st  of  June,  1877,  and 
*'the  plaintiff  accepts  such  notice  as  a  dissolution  of  the 
partnership,  and  claims  all  such  rights  and  sums  of  money 
as  he  may  be  entitled  to  on  that  footing."  It  goes  on 
further  to  make  statements,  none  of  which  show  any  waste 
or  improper  application  of  the  partnership  assets.  Ic  alleges 
that  the  partnership  ''is  now  without  funds,  and  it  has  ex- 
hausted all  its  means  of  credit  at  the  bankers  and  otherwise ;" 
and  upon  those  allegations  the  plaintiff  comes  and  asks  this 
court  for  a  declaration  of  dissolution.  First,  he  says  a  no- 
tice was  given  by  his  late  partners,  which  he  accepts,  and 
then  he  asks  for  a  declaration  that  the  terms  of  the  partner- 
ship have  not  been  altered  or  varied  by  the  defendants' 
notice  of  dissolution  or  otherwise.  That  means  there  is  a 
dispute  between  the  parties,  which  by  their  contract  they 
have  agreed  shall  be  referred  to  the  tribunal  at  St.  Peters- 
burg. It  asks,  further,  a  declaration  that  the  partnership 
was  dissolved  within  the  meaning  of  the  11th  clause  of  the 
document  dated  the  3d  of  August,  1876,  that  is,  the  Russian 
document ;  for  a  declaration  that  in  the  events  which  have 
happened  the  defendants  Garrett  and  New  have  become 
jointly  and  severally  liable  to  pay  the  plaintiff  the  sum  of 
£3,000.  That  is  agreed  to  be  referred  to  St.  Petersburg. 
Then,  ''for  an  order  on  the  defendants  to  indemnify  the 
plaintiff  from  all  liability  for  or  on  account  of  bills  drawn  or 
accepted  by  the  defendants  or  any  one  of  them  for  other  than 
partnership  purposes,  or  in  contravention  of  any  of  the 
articles  of  partnership."  That  plainly  comes  within  the 
agreement  to  refer  to  the  St.  Petersburg  tribunal.  Then, 
*'  for  the  taking  of  preliminary  accounts."  That  is  open  to 
the  same  observation.  The  next  is  "for  the  appointment  of 
a  receiver  and  manager  of  the  partnership  business  with  a 
view  to  the  winding-up  and  sale  thereof."  Now,  that  leads 
me  to  the  second  question  about  a  receiver.  At  the  time 
the  statement  of  claim  was  filed  the  proceedings  in  Russia 
were  on  foot.  There  had  been  a  liquidation,  and  a  receiver 
or  liquidator  was  appointed  ;  and  yet  there  is  not  one  word 
32]  in  the  statement  of  claim  upon  that  *8ubject.  It  is 
passed  over  as  non-existing.  The  clause  providing  for  the 
reference  to  the  St.  Petersburg  Commercial  Court  is  also 
omitted.  That  cannot  have  been  accidentally  omitted.  The 
plaintiff  also  states  that  the  two  defendants  had  appointed 
the  defendant  Froom  liquidator  without  his  concurrence. 
If  three  partners  out  of  four,  a  dissolution  having  taken 
place,  agree  to  appoint  a  liquidator,  I  am  not  at  all  prepared 
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to  say  that  is  not  perfectly  right.     The  plaintiff  was  never 
consulted,  he  says,  about  the  winding-up  of  the  partnership 
business,  but  he  accepted  the  notice  of  dissolution.     He 
never  had  any  notice  tnat  Mr.  Froom  was  to  be  appointed 
liquidator,  and  he  asserts  that  the  acts  of  the  defendants  in 
and  about  the  winding-up,  and  so  on,  are  null  and  void  as 
against  him.     I  cannot  accept  any  such  vague  allegation  as 
that.     I  say  again,  one  of  the  questions  between  the  parties 
was  whether  the  reference  should  go  to  the  tribunal  of  com- 
merce in  St.  Petersburg  or  not,  and  knowing  he  was  bound 
by  the  agreement  to  submit  to  that  reference,  he  suppresses 
it,  or  at  least  omits  it,  from  the  statement  of  his  claim. 
There  then  only  remains  to  be  considered,  whether,  upon 
the  facts  stated,  a  receiver  should  be  appointed.     I  am  very 
far  from  saying  that  it  is  of  necessity  that  a  receiver  should 
not  be  appointed  when  there  has  been  an  agreement  to  refer 
to  arbitration.     On  the  contrary,  in  the  case  of  Plews  v.  Bfi- 
Jcer  (")  the  receiver  was  appointed.    For  what  reason  ?    Theire 
were  debts  to  be  received  accruing  up  to  the  time  when  the 
dissolution  took  place.     Either  partner  would  have  a  right 
to  receive  those  debts  ;  and  for  the  common  convenience  of 
all  the  partners,  and  in  justice  to  all  of  them,  it  was  thought 
convenient  that  there  should  be  one  hand  to  receive  those 
debts,  and  the  plaintiff  was  appointed  by  consent — the  con- 
sent only  goes  to  the  person  of  the  plaintiff — to  receive  them. 
For  every  convenience  it  was  necessary  that  it  should  be  so, 
and  that  was  the  reason  for  it.     I  have  heard  no  shadow  of 
reason  why  a  receiver  should  be  appointed  here.     The  con- 
cern is  apparently  insolvent.     The  terms  of  the  partnership 
are  distinctly  stated,  and  one  of  those  terms  gives  the  de- 
fendants a  right  to  dissolve.     It  is  said  there  is  no  money, 
that  the  means  of  carrying  on  the  business  are  exhausted  ; 
but  the  dissolution  has  taken  place.     The  plaintiff  is  content 
with  the  dissolution,  *and  yet  he  asks  me  to  appoint    [33 
a  receiver  upon  such  facts  as  are  here  stated.     I  can  conceive 
no  ground  whatever  why  a  receiver  should  be  appointed, 
or  why,  even  if  it  were  only  upon  the  ground  of  expense, 
there  should  be  any  interference  by  this  court.    To  stay 
these  proceedings  will  do  no  harm,  because  there  is,  as  I 
have  said,  a  contract  that  their  disputes,  whatever  they  may 
be,  should  be  referred  to  the  tribunal  in   St.  Petersburg. 
What  may  be  the  result  of  that  reference  to  the  tribunal  in 
St.  Petersburg,  is  not  for  me  now  to  say.     If  the  decision  of 
the  tribunal  in  St.  Petersburg  does  not  comprehend  all  that 
the  plaintiff  thinks  he  has  a  right  to  assert  against  the  de- 

(»)  Law  Rep.,  16  Eq.,  564. 
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fendants,  he  may — I  do  not  know  whether  he  will  or  not — 
have  an  opportunity  of  resuming  the  proceedings  here.  For 
the  present,  until  the  partnership  accounts  are  taken,  for 
which  the  liquidator  has  been  appointed,  in  whom  all  the 
rights  that  the  partners  had,  I  must  assume,  are  vested,  there 
is  no  reason  why  that  proceeding  should  be  interfered  with  ; 
and  it  would  be  contrary  to  the  principle  of  law  now  estab- 
lished, that  that  agreement  to  refer  to  a  special  tribunal 
should  be  interfered  with  by  this  court,  and  that  the  juris- 
diction of  this  court  should  extend  beyond  the  subject  to 
which  the  parties  to  the  contract  agreed  it  should  be  con- 
fined. I  am  of  opinion  it  is  right  that  the  proceedings  should 
be  stayed.  I  am  also  of  opinion  that  no  ground  is  alleged 
upon  which  it  is  requisite  or  would  be  just  that  a  receiver 
should  be  appointed.  There  will  therefore  be  an  order  on 
the  defendant^  motion  to  stay  proceedings  in  the  terms  of 
Willesford  v.  Watson  ('),  and  the  costs  will  be  reserved. 

The  plaintiff  appealed  from  both  orders.  The  appeal  came 
on  for  hearing  on  the  11th  of  January,  1878. 

Hemming^  Q.C.,  and  Crossley^  for  the  appellant:  The 
court  will  appoint  a  receiver  for  the  protection  of  the  assets, 
at  all  events  a  receiver  of  the  assets  directed  to  be  sent  to 
England,  which  the  Russian  court  has  no  power  to  protect, 
even  if  it  has  power  to  appoint  a  receiver  at  all,  which  does 
not  appear.  A  partner  in  a  dissolved  partnership  has  a 
right  to  a  receiver  without  showing  special  grounds:  Thorn- 
34]  son  V.  *  Anderson  (*) ;  Lindley  on  Partnership  (").  The 
appointment  of  a  receiver  is  within  the  discretion  of  the 
court,  and  looking  at  the  conduct  of  the  parties,  the  protec- 
tion afforded  by  a  receiver  is  requisite.  Then  as  to  the  stay 
of  proceedings,  justice  cannot  be  done  in  Russia,  for  the 
Russian  court  will  only  take  cognizance  of  the  Russian 
deed,  and  the  main  object  of  the  English  action  is  to  jbu- 
force  the  agreement  for  compensation.  The  jurisdiction 
of  the  court  is  not  ousted  by  the  agreement  to  refer,  Cooke 
V.  Cooke  {*);  and  it  will  not  stay  proceedings  where  there 
is  a  right  to  a  receiver :  Willesford  v.  Watson  (*).  The 
case  is  distinguishable  from  Plews  v.  Baker  (*).  A  general 
winding-up  is  not  within  the  scope  of  the  agreement  to  refer. 
The  taking  the  accounts  of  a  partnership  is  not  a''  dispute." 

Then  on  the  other  motion,  the  court  has  no  jurisdiction  to 
stay  proceedings  except  under  the  Common  Law  Procedure 
Act,  1854,  and  that  plainly  applies  to  arbitrations  in  the 

(»)  Law  Rep.,  8  Ch.,  473.  (*)  Law  Rep.,  4  Eq.,  1*1. 

(«)  Law  Rep.,  9  Eq.,  623,  688.  (»)  Law  Rep.,  14  Eq.,  672,  678. 

(»)  8(i  ed.,  p.  1066.  (•)  Law  Rep.,  16  Eq„  664. 
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ordinary  sense  which  are  subject  to  the  control  of  the  court, 
and  not  to  agreements  to  refer  to  foreign  courts. 

Even  if  there  were  jurisdiction  in  such  a  case,  the  agree- 
ment to  refer  here  is  limited  to  the  matters  comprised  in  the 
Russian  deed,  and  not  to  any  extraneous  disputes  such  as 
that  in  respect  of  the  compensation  to  the  plaintiff. 

Sir  H.  jdckson^  Q.C.,  and  /.  Armstrong^  for  the  defend- 
ants, were  desired  to  confine  themselves  to  the  question  as 
to  staying  proceedings :  We  say  that  the  case  is  within  the 
Common  Law  Procedure  Act,  1854. 

[Jah£8,  L.J.:  Have  we  jurisdiction  to  stay  proceedings? 
Does  the  statute  apply  where  the  reference  cannot  be  made 
a  rule  of  court  ?] 

We  say  that  the  11th  section  of  the  act  includes  the  case. 
It  is  true  that  we  have  not  in  the  agreement  here  the  word 
"arbitration,"  but  arbitration  is  only  a  reference  to  a  do- 
mestic forum  chosen  by  the  parties,  and  we  therefore  have 
the  substance :  Oillett  v.  Thornton  (*). 

*[James,  L.J.:  Does  not  arbitration  in  the  act  [35 
mean  an  arbitration  in  which  the  reference  can  be  made  a 
rule  of  court,  and  over  which  the  court  can  exercise  control  ?] 

Section  11  is  expressed  in  very  wide  terms,  which  are  not 
cut  down  by  any  words  of  reference.  The  scope  of  the  act 
was  to  discourage  litigation  and  keep  the  parties  before  the 
tribunal  which  they  have  chosen.  The  object  of  the  agree- 
ment here  was  to  keep  the  partnership  out  of  court,  ana  the 
taking  the  accounts  of  the  partnership  is  within  its  scope. 
An  analogy  in  favor  of  this  view  is  furnished  by  In  re  Dur- 
ham Courity  Permanent  Benefit  Building  Society  (•). 

[James,  L.J.:     In  that  case  there  was  an  award.] 

Hemming^  in  reply. 

James,  L.  J.:  In  the  exercise  of  our  discretion  we  do  not 
think  that  it  would  be  right  to  appoint  a  receiver  of  the  as- 
sets of  a  Russian  partnership  which  is  being  wound  up  in 
Russia,  unless  some  special  case  of  danger  to  the  assets  is 
shown.  We  should  not  expect  a  Russian  court  to  appoint 
a  receiver  of  the  assets  of  an  English  partnership  which  is 
being  wound  up  in  an  English  court,  and  we  must  assume 
that  the  Russian  court  will  do  what  is  right.  We  will  take 
time  to  consider  whether  there  is  anything  to  prevent  our 
giving  effect  to  the  agreement  to  leave  all  matters  in  dispute 
to  the  Russian  tribunal. 


Feb.  16.     Baggallat,  L.J.,  now  delivered  the  judgment 
of  the  Court  (James,  Baggallay,  and  Thesiger,  L.  JJ.) : 

0)  Law  Rep.,  19  Eq.,  699;   18  Eng.  R.,  630.  («)  Law  Rep.,  7  Ch.,  45, 
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In  this  case  the  plaintiflf  appeals  from  two  orders  made  by 
Vice-Chancellor  Bacon  on  the  22d  of  Novenmber  last  in  an 
action  for  winding  np  the  affairs  of  a  partnership  between 
the  plaintiff  and  the  defendants.  By  one  of  snch  orders  the 
Vice-Chancellor  refused  an  application  of  the  plaintiff  for 
the  appointment  of  a  receiver,  and  by  the  other,  upon  the 
application  of  the  defendants,  he  stayed  all  proceedings  in 
the  action  until  further  order,  reserving  liberty  to  any  oi  the 
parties  to  apply. 

36]  *Both  orders  were  based  upon  the  circumstance  that 
the  articles  by  which  the  partnership  was  regulated  con- 
tained provisions  for  the  reference  of  all  matters  in  dispute 
to  arbitration. 

The  partnership  was  entered  into  in  1876  for  the  purpose 
of  carrying  on  the  business  of  engineers  and  merchants  in 
St.  Petersburg. 

The  articles,  which  bear  date  the  3d  of  August,  1876,  are 
in  the  Russian  language,  they  were  executed  in  Russia,  and 
were  registered  in  that  country  in  accordance  with  the  requi- 
sitions of  Russian  law. 

Provision  for  the  reference  of  disputes  to  arbitration  was 
made  by  the  17th  article,  of  which  the  following  is  a  trans- 
lation :  "In  case  of  any  disputes  arising  between  the  par- 
ties to  this  agreement,  or  their  executors,  such  disputes,  no 
matter  how  or  where  they  may  arise,  shall  be  referred  to 
the  St.  Petersburg  Commercial  Court,  or  to  any  court  which 
may  have  taken  its  place,  the  decision  of  such  court  shall 
be  final." 

Under  the  11th  article  the  defendants  Garrett  and  New 
were  entitled  within  the  first  year  to  demand  payment  of 
their  capital,  and  if  the  demand  was  not  complied  with  within 
a  month  the  firm  were  to  proceed  to  liquidation.  On  the 
21st  of  June,  1877,  being  within  a  year  from  the  commence- 
ment of  the  partnership,  the  defendants  Garrett  and  New 
gave  notice  demanding  payment  of  their  capital,  and  such 
payment  was  not  made  within  a  month. 

It  is  the  common  case  of  the  plaintiff  and  of  the  defend- 
ants that  the  partnership  was  dissolved  by  that  notice. 
Steps  were  accordingly  taken  by  the  defendants  Garrett 
and  New  in  St.  Petersburg  to  wind  up  the  affairs  of  the 
partnership,  and  the  defendant  Froom  was  appointed 
liquidator  and  receiver  for  that  purpose.  The  plaintiff 
thereupon  commenced  the  present  action,  and  on  the  4th 
of  October,  1877,  served  the  defendants  with  notice  of  mo- 
tion for  the  appointment  of  a  receiver,  and  on  the  11th  of 
the  same  month  the  defendants  served  a  counter-notice  on 
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the  plaintiff  for  a  stay  of  proceedings  in  the  action  and  a 
reference  of  all  matters  in  dispute  to  the  St.  Petersburg 
Commercial  Court. 

Now,  if  there  had  been  no  other  material  facts  in  the  case 
than  those  just  stated,  the  orders  made  by  the  Vice-Chan- 
cellor  could  hardly  have  been  resisted ;  it  would  have  been 
a  case  for  the  exercise  of  the  discretion  conferred  upon  the 
Vice-Chancellor  by  *the  11th  section  of  the  Com-  [37 
mon  Law  Procedure  Act  of  1864,  and  such  discretion  could 
hardly  have  been  exercised  otherwise  than  in  the  way  in 
which  it  has  been  exercised  by  him.  In  the  course  of  the 
argument  on  the  part  of  the  appellant,  some  reliance  was 
placed  upon  the  case  of  Cooke  v.  Cooke  {').  In  that  case 
the  Question  was  raised  by  plea,  and  all  that  Vice-Chancel- 
lor Wood  decided  was  that  the  jurisdiction  of  the  superior 
courts  was  not  ousted  by  the  provisions  of  the  Common  Law 
Procedure  Act.  That  such  jurisdiction  was  not  ousted  is 
clear  from  the  terms  of  the  act  itself,  which  merely  confers 
upon  the  court  applied  to  the  power  to  order  a  stay  of  pro- 
ceedings upon  being  satisfied  that  no  sufficient  reason  exists 
why  the  matters  cannot  or  ought  not  to  be  referred  to  arbi- 
tration according  to  the  agreement. 

We  entirely  concur  in  the  views  expressed  by  Lord  Sel- 
borne  in  the  case  of  Willetford  v.  Watson  (^\  to  the  effect 
that  if  since  the  passing  of  the  Common  Law  Procedure  Act 
parties  choose  to  determine  for  themselves  that  they  will 
have  a  forum  of  their  own  selection  instead  of  resorting  to 
the  ordinary  courts,  a  prima  fade  duty  is  cast  upon  the 
courts  to  act  upon. such  arrangement. 

Now,  is  there  anything  in  the  present  case  to  rebut  the 
prima  fade  case  arising  out  of  the  17th  article  ?  It  is  true 
that  the  plaintiff  prays  for  an  injunction,  and  if  a  case  for 
an  injunction  was  made  by  the  evidence,  that  would  prob- 
ably be  a  sufficient  reason  for  refusing  to  send  the  matter  to 
arbitration  ;  but  no  such  case  is  made,  indeed  it  is  somewhat 
difficult  to  make  out  from  the  pleadings  or  the  evidence  in 
respect  of  what  the  injunction  is  asked. 

A  claim  is  also  made  for  the  appointment  of  a  receiver, 
but,  with  the  exception  of  the  circumstance  to  which  we  are 
about  to  allude,  no  case  whatever  is  made  which  could  call 
for  such  an  appointment. 

By  the  4th  paragraph  of  what  may  be  called  the  prayer 
of  the  claim,  the  plaintiff  asks  for  a  declaration  that  in  the 
events  which  have  happened  the  defendants  Garrett  and, 

(>)  Law  Rep.,  4  Eq..  77.  O  Law  Rep.,   8  Ch.,  473. 

26  Eng.  Rep.  13 
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New  have  become  jointly  and  severally  liable  to  pay  the 
sum  of  £3,000.  This  claim  arises  in  the  following  way  :  It 
appears  that  before  and  down  to  the  month  of  June,  1876,  the 
38]  plaintiff  was  engaged  in  business  on  *his  own  account 
as  a  merchant  at  Moscow,  and  during  the  negotiations  for  the 
partnership,  arrangements,  were  made  for  the  transfer  of  this 
business  to  the  new  firm,  and  for  this  purpose  two  memo- 
randa of  agreement  were  prepared.  Both  bear  date  the  10th 
and  22d  of  July,  1876  ;  one  provided  for  the  discontinuance 
by  Mr.  Law  of  his  business  at  Moscow,  and  for  the  transfer 
oi  such  business  to  the  new  firm,  and  by  the  other,  which 
purported  to  be  made  between  the  plaintiff  and  the  defend- 
ants Gharrett  and  New  only,  but  as  to  the  execution  of  which 
by  those  defendants  there  appears  to  be  a  question,  provi- 
sion was  made  that  in  the  event  of  the  partnership  being 
liquidated  or  dissolved  within  one  year,  by  reason  of  the  ex- 
ercise by  the  defendants  Garrett  and  New  of  certain  powers 
conferred  or  to  be  conferred  upon  them  by  the  articles  of 
partnership,  th«  plaintiff  should  be  compensated  by  the 
making  over  to  him  of  the  firm's  business  at  Moscow,  and 
of  goods  of  the  estimated  value  of  £3,000. 

Under  these  circumstances  it  has  been  contended  on  the 
part  of  the  plaintiff  that  his  right  to  this  sum  of  £3,000  can- 
not be  enforced  in  the  Russian  court,  and  that  for  his  pro- 
tection in  respect  of  it  a  receiver  ought  to  be  appointed,  if 
not  of  all  the  assets  of  the  firm,  at  any  rate  of  such  moneys 
or  other  assets  as  may  be  brought  to  this  country.  We  are 
by  no  means  satisfied  that  his  rights  in  respect  of  this  sum, 
if  he  has  any,  as  to  which  we  express  no  opinion,  cannot 
be  properly  adjudicated  upon  and  enforced  in  the  Russian 
court ;  but  however  this  may  be,  we  are  of  opinion  that 
until  it  is  shown  that  no  adequate  relief  in  respect  of  such 
rights  can  be  obtained  by  him  in  the  course  of  the  proceed- 
ings in  Russia,  it  would  not  be  proper  by  the  appointment 
of  a  receiver  to  impede  the  general  liquidation  of  the  part- 
nership in  the  manner  in  which  the  partners  have  themselves 
decided  that  it  shall  be  liquidated. 

Should  it  appear  in  the  course  of  the  liquidation  that  the 
plaintiff's  rights  and  interests  are  not  adequately  protected, 
an  immediate  application  can  be  made  to  the  Vice-Chancel- 
lor  under  the  reservation  contained  in  his  order,  which,  it  is 
to  be  observed,  is  not  an  absolute  order  for  the  stay  of  pro- 
ceedings, but  one  which  merely  stays  proceedings  in  the 
action  until  the  result  of  the  proceedings  before  the  St.  Pe- 
tersburg Commercial  Court  shall  be  known,  or  until  further 
39]    order  sh^U  be  made  by  the  Vice-Chancellor ;  and  *any 
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of  the  parties  have  liberty  to  apply  as  to  continuing  the 
action,  and  generally  on  the  result  of  the  proceedings  in  the 
St.  Petersburg  court. 
Both  appeals  must  be  dismissed  with  costs. 

Solicitors :  Carr^  Bannister  &  Co,;  F.  T.  Dubois, 

See  6  Eng.  Rep.,  800  note  ;  13  Eng.  tractor  a  certain  sum  in  weekly  pay- 
Hep. ,  663  note ;  17  Eng.  Rep.,  237 note  ;  ments,  upon  "the  certificate  of  the 
22  Eng.  Rep.  431  note;  24  Eng.  Rep.,  architect  certifying  the  same,"  the 
651  note.  omission  in  the  certificate  to  state  that 

A  policy  of  insarance,  issued  by  the  the  building  is  completed  according  to 

defendant,  provided  as  follows :  the  specifications,  will  not  impair  the 

*' If  differences  of  opinion  should  validity  of  the  certificate  under  the  con- 
arise  between  the  parties  hereto,  as  to  tract  certifying  the  amount  due. 
the  amount  of  loss  or  damage  upon  Where  parties  to  a  building  contract 
property  damaged,  the  subject  shall  be  agree  that  a  superintendent  3iall  pass 
referred  to  two  disinterested  and  com-  upon  the'  work  and  certify  as  to  the 
petent  men,  each  party  to  select  one  payments  to  be  made,  his  decision  is 
(and  in  case  of  disagreement  they  to  binding  and  conclusive,  unless  im- 
select  a  third)  who  shall,  under  oath,  peach^  by  showing  fraud  or  mistake, 
ascertain,  estimate  and  appraise  such  and  evidence  to  contradict  such  certifi- 
partial  loss  or  damage  upon  each  article  cate  without  offering  to  show  fraud  or 
separately,  and  their  award  in  writing  mistake  is  inadmissible  :  Downey  «. 
shall  be  binding  on  the  parties  hereto."  O'Donnell,  92  Ills.,  559. 

Held,  that  this  clause  had  no  appli-  An  agreement  by  which  a  city  under- 

caiion  to  a  case  in  which  there  was  no  takes  with  the  owners  of  land,  taken 

difference  of  opinion  as  to  the  amount  for  a  street,  to  submit  the  assessment 

of  the  loss  or  damage,  but  in  which  the  of  damages  and  betterments  to  arbitra- 

defendant  denied  all  liability  under  the  tion,  is  vUra  vires  and  void  ;  and  the 

policy:  Lasher  «.  Northwestern,  etc.,  city  cannot  maintain  an  award  made 

18  Hun,  98.  under  such  submission  :  Somerville  'o. 

Where  a  building  contract  provides  Dickerman,  127  Mass.,  272. 
that  the  employer  shall  pay  to  the  con- 


[8  Chancery  Division,  89.] 
Fry,  J.,  July  10,  11,  1877.    O.A.,  Feb.  28,  25,  1878. 

Newby  v.  Shakpe. 

[1876     N.     46.] 

Landlord  and  Tenant — Qidet  Bnjoymeni — Premises  let  for  Purpose  suhsequetUly  mads 
illegal —  Warrantt/  of  Legalitjf — Eviction — Practice — Amendment, 

The  defendant  let  the  basement  of  a  store  to  the  plaintiff  "  with  full  and  undis- 
turbed ri^ht  and  liberty  to  store  cartridges  therein,"  and  covenanted  to  keep  the 
premises  in  proper  repair  and  condition,  so  as  to  be  available  for  storing  cartridges, 
and  covenanted  for  quiet  enjoyment.  Other  parts  of  the  store  were  at  that  time  let 
to  other  persons  for  storing  gunpowder.  Soon  afterwards  the  Explosives  Act,  1875, 
passed,  making  it  illegal  to  store  cartridges  and  gimpowder  in  the  same  building. 
The  defendant,  upon  the  act  coming  into  operation,  removed  the  plaintiff's  cartridges 
out  of  the  building.  A  correspondence  ensued,  and  the  defendant  stated  to  the  plain- 
tiff that  the  basement  was  at  the  plaintiff's  disposal,  but  that  if  the  plaintiff  stored 
cartridges  there  the  defendant  must,  to  protect  himself  from  liability,  give  notice  to  the 
authorities.     The  plaintiff  thereupon  commenced  his  action  to  restrain  the  defendant 
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from  obstructing  the  storing  of  his  cartridges,  and  to  compel  the  defendant  to  do 
everything  necessary  to  enable  the  plaintiff  to  store  them  there,  and  for  dama^res  : 

Ideldf  by  Fry,  J.,  that  the  plaintiff  was  entitled  to  damages  for  the  loss  of  t&e  use 
of  the  demised  premises,  on  the  ground  that  tlie  defendant's  acts  amounted  to  eviction. 

Heldy  by  the  Court  of  Appeal,  that  judgment  must  be  entered  for  the  defendant, 
for  that,  1,  there  had  been  no  eviction,  the  removal  of  the  plaintiff's  cartridges  being 
only  a  trespass  ;  and,  2,  there  had  been  no  breach  of  covenant  by  the  defendant,  for 
that  the  covenant  to  keep  the  premises  in  proper  condition  for  storing  cartridges 
only  referred  to  their  physical  condition  ;  and  that  the  grant  of  liberty  to  store  car- 
tridges there  did  not  import  a  warranty  of  the  legality  of  so  storing  them,  nor  did 
anyUiing  in  the  lease  bind  the  defendant  to  procure  licenses  to  make  the  storage  legal. 

Sernbte^  an  amendment  converting  a  claim  on  the  footing  of  a  subsisting  lease  into 
a  claim  on  the  footing  of  eviction  ought  not  to  be  allowed. 

By  an  indenture  of  lease  dated  the  12th  of  April,  1875, 
and  made  between  J.  C.  Sharpe,  the  defendant  and  lessor, 
40]  of  the  one  *part,  and  E.  H.  Newby,  the  plaintiff  and 
lessee,  of  the  other  part,  the  lessor  demised  to  the  lessee  all 
the  basement  story  of  a  gunpowder  magazine  or  warehouse 
situate  at  Barking,  in  the  county  of  Essex,  ''  together  with 
the  full  and  undisturbed  right  and  liberty  to  store  cartridges 
tlierein,"  for  the  term  of  three  years,  to  be  computed  from 
the  12lh  day  of  April,  1875,  yielding  and  paying  during  the 
first  year  of  the  term  the  clear  rent  of  £150,  and  during 
the  second  and  third  years  of  the  term  the  rent  of  £200,  at 
the  times  and  in  the  manner  in  the  said  lease  mentioned. 
And  the  lessor  covenanted  that  he  would  during  the  term 
keep  the  premises  thereby  demised,  and  also  the  pier  or 
lanaing  place  adjoining  and  belonging  thereto,  "in  proper 
repair  and  condition,  so  that  the  same  may  at  all  times 
during  the  said  term  be  available  by  the  lessee,  his  execu- 
tors, administrators,  and  assigns,  for  the  storing,  landing,  or 
shipping  away  of  cartridges;"  and  that  the  lessor  would 
keep  a  proper  storekeeper,  who  should  receive  and  deliver 
out  the  cartridges,  the  lessee  providing  the  labor.  And  the 
lessor,  for  himself,  his  heirs,  and  assigns,  covenanted  with 
the  lessee,  his  executors,  administrators,  and  assigns,  that 
he,  the  said  lessee,  his  executors,  administrators,  or  assigns, 
paying  the  rents  and  observing  and  performing  the  covenants 
and  agreements  therein  reserved  and  contained,  might  peace- 
ably and  quietly  have,  hold,  occupy,  and  enjoy  all  and  singu- 
lar the  premises  thereby  demised,  with  their  appurtenances, 
for  and  during  the  term  thereby  granted,  without  the  let, 
suit,  or  eviction  of  or  by  the  said  lessor,  his  heirs,  or  assigns. 

The  plaintiff  took  possession  of  the  demised  premises  and 
stored  cartridges  in  them.  Other  parts  of  the  magazine 
were  under  lease  to  other  persons  for  the  storage  of  gun- 
powder. One  of  the  leases  was  for  twenty- one  years  from 
1869  to  the  Kennall  Vale  Gunpowder  Company;  and  at  the^ 
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time  when  this  action  was  commenced  the^'coilipany  had 
about  40,000  lbs.  of  gunpowder  stored  there. 

On  the  14th  of  June,  1876,  an  act,  38  Vict.  c.  l^cdlled 
the  Explosives  Act,  1875,  was  passed,  providing  for  tKe 
licensing  of  gunpowder  magazines  and  factories.  Sy  secf.*© 
it  was  enacted  that  the  factory  or  magazine,  or  any  part 
thereof,  should  not  be  used  for  any  purpose  not  in  accord- 
ance with  the  license ;  and  it  was  enacted  that  in  the  event 
of  any  breach  of  this  section,  the  *gunpowder  or  ingre-  [41 
dients  thereof  in  respect  to  which  or  being  in  any  building, 
or  machine  in  respect  to  which  the  offence  was  committed, 
might  be  forfeited,  and  the  occupier  should  be  liable  to  pen- 
alties. By  sect.  10  it  was  provided  that,  "(1)  I'^  ^  factory 
every  factory  magazine,  and  in  any  other  magazine  every 
building  in  which  gunpowder  is  kept  shall  be  used  only  for 
the  keeping  of  gunpowder  and  receptacles  for  or  tools  or  im- 
plements for  work  connected  with  the  keeping  of  such  gun- 
powder." It  was  stated  that  the  Home  Office  held  this 
clause  to  prohibit  the  storage  of  cartridges,  containing  means 
of  ignition,  in  the  same  building  with  gunpowder.  By  sect. 
14  it  was  provided  that  "the  occupier  of  any  lawfully  ex- 
isting magazine  may  until  the  expiration  of  the  time  within 
which  he  is  required  to  send  to  the  Secretary  of  State  an 
application  for  a  continuing  certificate  (namely,  before  the 
expiration  of  three  months  after  the  commencement  of  the 
act)  carry  on  his  business  in  such  magazine  in  like  manner 
as  if  this  act  had  not  been  passed."  The  act  came  into 
operation  on  the  1st  of  January,  1876. 

On  the  26th  of  March,  1876,  the  defendant  wrote  to  the 
plaintiff  stating  that  he  regretted  being  unable  to  arrange 
to  remove  the  gunpowder  Irom  the  magazine,  and  that,  as 
under  the  new  act  it  was  illegal  to  store  cartridges  in  the 
same  building  with  gunpowder  after  the  31st  instant,  he  had 
arranged  for  the  removal  of  the  plaintiff's  cartridges  tempo- 
rarily into  an  adjoining  building.  The  plaintiff  on  the  29th 
wrote  back,  "  I  have  your  favor  of  the  25th  instant,  and 
learn  with  surprise  that  you  have  removed,  or  propose  to 
remove,  my  cartridges  from  a  place  I  have  leased  of  you  for 
a  term  at  present  unexpired.  I  must  beg  of  you  to  do 
nothing  of  the  kind,  and  as  to  the  removal  of  the  gunpow- 
der, that  becomes  really  imperative  now,  as  in  a  very  few 
days  I  shall  have  several  millions  of  cartridges  at  the  maga- 
zine which  must  be  at  once  stored."  The  defendant  replied 
on  the  31st,  "Since  writing  you  on  the  26th,  I  am  informed 
on  high  authoritv  that  under  the  New  Explosives  Substances 
Act,  cartridges  having  their  own  means  of  ignition  cannot 
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•         be  stored  hi-.a'giinpowder  magazine  (with  or  without  powder 

stored  {i.^t^r  under  a  continuing  certificate.     A  new  license 

must  W  feo^  ^"d  ^  "^w  building  erected.     Tbe  space  now 

^  .^  iJ^sed'to  you  is  held  at  your  disposal,  but  looking  at  the 

,  :";/\4^]     *liability  to  serious  penalties  of  all  parties,  and  the 

•*>.*••'  certainty  of  a  seizure,  I  should  feel  myself  obliged  at.onc^e 

to  report  the  circumstances  to  the  authorities  before  the 

cartridges  are  landed,  to  relieve  myself  from  the  onus.     I 

regret  it  should  be  so,  as  I  have  no  interest  but  to  meet  your 


views." 


The  defendant  on  the  same  31st  of  March  removed  the 
plaintiflfs  cartridges  out  of  the  magazine  into  a  wooden  build- 
ing which  he  had  placed  at  the  rear  of  the  magazine.  They 
were  subsequently  seized  by  the  government,  but  were  ulti- 
mately given  up  to  the  plaintiff  and  removed  by  him. 

On  the  13th  of  April,  1876,  the  plaintiff's  solicitors  gave 
the  defendant  formal  notice  that  the  plaintiff  required  the 
defendant  to  store  about  4,000,000  of  cartridges,  which  were 
daily  expected  in  the  River  Thames.  The  defendant  replied, 
*'I  am  in  receipt  of  your  letter,  but  I  scarcely  see  the  utility 
of  the  notice  it  contains,  as  the  space  leased  by  us  to  Mr. 
Newby  is  always  at  his  disposal.  I  am  not  aware  that  in 
my  recent  correspondence  with  Mr.  Newby  I  have  ever  stated 
otherwise,  but  have  rather  pointed  out  the  bearing  of  the 
New  Explosives  Substances  Act  upon  the  lease  in  question." 

On  the  24th  of  April,  the  plaintiff  commenced  this  action. 
By  the  statement  of  claim  the  plaintiff  set  out  the  material 
parts  of  the  lease,  omitting  the  covenant  for  quiet  enjoy- 
ment, and  stated  that  he  had  paid  all  the  instalments  of  rent 
that  had  become  due.  He  then  stated  the  notice  of  the  13th 
of  April,  1876,  and  went  on  to  allege  that  the  cartridges 
there  mentioned  had  arrived,  and  that  the  defendant  refused 
to  receive  and  store  them.  He  then  went  gn  to  state  that  he 
was  obliged,  as  a  temporary  measure,  to  store  them  in  gov- 
ernment barges  at  a  considerable  expense.  The  plaintiff 
claimed  an  injunction  to  restrain  the  defendant  from  ob- 
structing the  storing  of  the  cartridges  on  the  demised  premi- 
ses, and  that  the  defendant  might  be  ordered  to  do  everything 
necessary  or  proper  to  enable  the  plaintiff  to  deposit  the 
cartridges  there,  and  to  render  such  premises  fit  and  proper 
for  the  legal  deposit  therein  of  loaded  cartridges.  The  claim 
also  asked  for  damages. 

The  action  came  on  for  trial  before  Fry,  J.,  on  the  10th 
and  11th  of  July,  1877. 

43]    *Swanston^  Q.C.,  and  Owen^  for  the  plaintiff:    The 
plaintiff  must  be  entitled  to  damages  for  his  loss.     The  de- 
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fendant  when  he  granted  the  lease  must  have  known  that 
this  act  was  about  to  be  passed.  It  is  not  proved  that 
he  has  made  any  attempt  to  get  the  other  lessees  to  re- 
move the  gunpowder,  and  he  must  take  his  choice  which  he 
will  ket^p,  giving  compensation  to  whichever  is  damaged. 
There  is  a  clear  breach  of  covenant,  and  though  the  perform- 
ance of  a  covenant  may  have  become  impossible,  damages 
for  non- performance  have  often  been  given :  Lord  Clifford 
V.  TFa/fe  (*) ;  Baily  v.  De  Grespignyl^) ;  Brown  v.  Royal 
In.^7Lrance  Company  (') ;  Hale  v.  Rawson  (*). 

As  to  the  omission  to  set  out  the  covenant  for  quiet  enjoy- 
ment and  the  breach  of  it,  we  ask  leave  to  amend. 

Fry,  J.,  gave  leave  to  amend. 

Norths  Q.C.,  and  Langley^  for  the  defendant:  There  has 
been  no  let,  suit,  or  eviction  by  the  defendant,  and  the  store 
remains  as  it  was,  except  that  the  cartridges  are  liable  to 
forfeiture.  The  defendant  has  no  means  of  turning  out  his 
lessees,  and  the  plaintiff  must  have  known  at  the  time  that 
gunpowder  was  stored  there.  The  defendant  has,  in  fact, 
saved  the  plaintiff  from  loss.  But  even  if  the  defendant  has 
prevented  the  stomge  of  cartridges,  the  plaintiff  cannot  re- 
cover damages,  as  the  defendant  has  been  obliged  by  the 
alteration  of  the  law  to  take  this  course :  Brewster  v.  Kitch- 
ell  (•) ;  Sutton  V.  Temple  (•) ;  Boe  v.  Ritgeley  (') ;  Mayor  of 
Berwick  v.  Oswald  (•) ;  Brown  v.  Mayor  of  London  (•).  The . 
court  would  not  enforce  such  a  covenant,  and  therefore 
ought  not  to  give  damages. 

Fry,  J.,  after  stating  the  lease,  continued: 

The  first  point  to  which  I  would  advert  is  the  question  of 
the  amendment  of  the  pleadings.  The  statement  of  claim 
does  not  *set  out  the  covenant  for  quiet  enjoyment,  [44 
nor  does  it  set  out  an  alleged  breach  of  that  covenant  on  the 
3l8t  of  March,  1876.  But  I  gave  leave  for  an  amendment  of 
the  statement  of  claim,  and  for  this  reason,  that  I  think  the 
material  issues  are  better  brought  before  the  court  on  such 
an  amendment,  and  that  it  is  quite  clear  that  there  is  no  sur- 
prise on  the  defendant  by  allowing  the  amendment,  because 
the  defendant  has  in  his  statement  of  defence  set  out  the 
covenant  for  quiet  enjoyment,  and  in  his  evidence  by  wav 
of  affidavit  filed  at  the  hearing  on  this  question,  has  himself 
stated  with  precision  the  breach  of  the  31st  of  March. 

(•)  Law  Rep.,  6  C.  P.,  577.  (•)  12  M.  A  W.,  62. 

(•)  Law  Rep.,  4  Q.  B.,  180.  O  6  Q.  B.,  107. 

(>)  1  E.  4b  £..  868.  («)  8  E.  A  B..  663. 

(^)  4  C.  B.  (N.8.),  86.  (•)  9  C.  B.  (N.S.),  726. 
(•)  1  Salk.,  198. 
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His  Lordship  then,  after  stating  the  other  facts  of  the 
case,  continued: 

After  the  correspondence  the  plaintiff  never  stored  or  at- 
tempted to  store  any  cartridges  in  the  building,  and  I  think 
he  was  justified  in  so  doing.  The  cartridges  he  had  stored 
had  been  removed  against  his  wish,  and  he  had  further 
received  an  intimation  from  the  defendant  that  if  he,  the 
plaintiff,  did  store  cartridges  there,  the  defendant  would  im- 
mediately give  notice  to  the  authorities,  with  a  view  to  the 
seizure  of  those  cartridges.  Under  these  circumstances,  I 
think  he  was  justified  in  considering  that  the  defendant  had 
evicted  him,  and  that  he  was  not  bound  again  to  take  pos- 
session of  the  basement  story  demised  to  him,  and  thereupon 
he  brings  his  action. 

Now,  the  first  question  I  have  to  consider  is  with  regard 
to  the  covenant  of  the  lessor,  that  he  will  at  all  times  keep 
the  premises  in  fit  and  proper  repair  and  condition,  so  that 
the  same  may  at  all  times  be  available  by  the  lessee  for  the 
storage,  landing,  and  shipment  of  cartridges.  Upon  this, 
my  opinion  is  that  the  word  ''condition  '  does  import  a 
covenant,  which  has  been  broken.  I  think  that  the  effect  of 
the  act  of  1876  was  to  render  it  impossible  for  the  plaintiff 
to  store  cartridges  in  that  building  if  the  adjoining  part  of 
the  building  was  used  for  storing  gunpowder,  and  if  no 
.license  was  obtained  for  the  user  of  the  building  for  the  pur- 
poses of  storing  both  those  kinds  of  explosives ;  and  when 
a  building  is  in  such  a  state  that  the  cartridges  there  stored 
are  liable  to  seizure,  it  is  not,  in  my  opinion,  a  building 
available  for  the  storage  of  cartridges  within  the  meaning  of 
the  covenant.  I  think  that  if  the  defendant  had  entered 
451  i^*'^  obligations  which  ^allowed  other  persons  the 
right  to  put  gunpowder  in  the  adjoining  store,  and  did  not 
obtain  a  license  justifying  that  storage,  the  act  of  Parlia- 
ment having  intervened,  he  had  brought  the  demised  prem- 
ises into  a  condition  in  which  they  were  not  fit  and  proper 
for  the  purpose  of  the  demise,  and  in  which  they  were  not 
within  the  meaning  of  the  demise  available  for  the  purpose 
of  storing  cartridges,  and,  consequently,  there  is  a  breach 
of  that  covenant. 

Then  it  is  said  that  there  is  an  impossibility  to  perform 
the  covenant,  and  that  that  impossibility  was  caused  by  an 
act  of  Parliament,  and  that  where  that  is  so  the  covenantor 
is  relieved  from  the  obligation.  Now,  in  the  first  place,  I 
am  not  satisfied  that  it  was  impossible  for  the  defendant  to 
get  rid  of  the  rights  of  the  lessees,  or  to  put  an  end  to  the 
agreements  between  himself  and  his  lessees.     In  the  second 
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place,  I  do  not  find  that  he  ever  made  the  proper  applica- 
tion to  the  Home  Office  for  the  license  requisite  to  enable 
him  to  carry  the  terms  of  the  lease  into  effect:  If  he  had 
applied  for  a  license  justifying  .the  storing  of  gunpowder 
and  cartridges  during  such  time  as  the  leases  to  the  other 
lessees  and  the  lease  to  the  plaintiff  required  the  storing  of 
those  kinds  of  explosives  at  the  same  time,  and  that  had 
been  refused,  the  imj^ossibility  in  that  respect  might  have 
been  made  out.  But  it  is  not  proved  that  any  such  applica- 
tion wks  made,  and,  in  fact,  I  think  it  is  proved  that  no  such 
application  was  made.  The  applications  made  by  the  de- 
fendant to  the  Home  Office  were  of  two  kinds.  The  one  was 
for  a  continuing  license  to  use  the  magazine  for  gunpowder, 
and  that  of  course  would  not  justify  the  storage  of  car- 
tridges in  the  same  magazine.  The  other  was,  so  far  as  I 
can  ^ther,  a  claim  to  store  cartridges  in  an  unlicensed  place 
by  virtue  of  another  section  of  the  Explosives  Act.  That 
was  refused,  and  he  was  told  he  must  take  the  necessary 
steps  to  place  the  cartridges  in  a  place  where  they  could 
lawfully  be  stored,  and  those  steps  it  does  not  appear  he 
ever  took.  Therefore  I  am  of  opinion  that  he  has  not  shown 
that  he  could  not  have  obtained  a  license  which  would  have 
removed  all  difficulty. 

But  further  than  that  I  do  not  think  that  this  case  comes 
within  the  class  of  cases  to  which  reference  has  been  made. 
The  principles  which  govern  it  are  sufficiently  shown  by  the 
case  of  *  Brewster  v.  Kitchell  (*),  in  which  Jjord  Holt  [46 
laid  down  that  where  H.  covenants  not  to  do  an  act  or  thing 
which  was  lawful  to  do,  and  an  act  of  Parliament  comes 
after  and  compels  him  to  do  it,  the  statute  repeals  the  cove- 
nant. But  in  that  case  the  covenant  and  the  act  of  Parlia- 
ment were  in  direct  and  immediate  opposition  to  one  another, 
and  the  two  could  not  stand  together.  Either  the  act  nmst 
be  overcome  by  the  covenant,  or  the  covenant  must  be  over- 
come by  the  act,  and  the  act  of  course  prevailed.  The  second 
proposition  laid  down  is,  that  if  H.  covenants  to  do  a  thing 
which  is  lawful,  and  an  act  comes  in  and  prevents  him,  the 
covenant  is  repealed.  The  same  observations  apply  there, 
and  it  is  impossible  that  a  covenant  to  do  a  thing  and  an  act 
which  says  you  shall  not  do  a  thing  can  stand  together,  and 
of  course  the  private  agreement  yields  to  the  public  legisla- 
tion. In  this  case,  if  there  is  an  impossibility,  it  is  an  im- 
possibility created  by  the  joint  operation  of  an  antecedent 
bargain  entered  into  by  the  defendant,  and  a  subsequent 

(»)  1  Salk.,  198. 

25  Eng.  Rep.  14 
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act  of  Parliament  which  comes  in  and  operates  upon  that 
antecedent  bargain.  In  that  state  of  circumstances  the  act 
cannot  be  treated  otherwise,  or  put  higher  as  relieving  the 
defendant,  than  the  act  of  God,  with  regard  to  which  it 
appears  clear  that  in  such  a  case  the  act  of  God  would  not 
relieve  the  defendant  from  liability  for  non- performance  of 
his  contract.  The  law  upon  that  subject  appears  to  me  to 
be  very  clearly  stated  by  Mr.  Justice  Willes  in  the  case  of 
Lord  Clifford  v.  Watts  {^\  He  says,  "Where  a  thing  be- 
comes impossible  of  performance  by  the  act  of  a  third  per- 
son, or  even  by  the  act  of  God,  its  impossibility  affords  no 
excuse  for  its  non- performance.  It  is  the  defendant's  own 
folly  which  has  led  him  to  make  such  a  bargain  without 
providing  against  the  possible  contingency."  In  my  opinion 
that  principle  applies  to  acts  of  Parliament  where  tne  im- 
possibility is  caused  by  the  act  of  Parliament,  and  by  some- 
thing done  or  suffered  by  the  contracting  party  on  which  the 
act  of  Parliament  operates.  Therefore,  in  my  opinion,  if  it 
were  the  fact  that  the  defendant  is  not  able  to  perform  his 
obligation,  that  would  not  relieve  him. 

There  remains  to  be  observed  that  it  is  not  necessary  to 
rely  on  the  covenant  to  which  I  have  referred.  It  appears 
47J  to  me  that  the  *plaintiflf  has  made  out  his  case  on  the 
covenant  for  quiet  enjoyment,  because  the  act  of  the  defend- 
ant in  removing  the  cartridges  of  the  plaintiff  from  the 
demised  premises  was  an  eviction  or  interruption  of  the  en- 
joyment of  those  premises  done  by  the  lessor  himself,  and 
was  a  thing  against  which  he  had  covenanted. 

The  only  question  which  remains  for  consideration  is  the 
amount  of  damage.  Now  with  regard  to  that  Mr.  North 
did  not  address  me,  and  it  appears  to  me  the  plaintiff  has 
put  his  claim  for  damages  on  the  right  footing.  Prom  the 
eviction  in  March  down  to  Christmas,  1876,  he  was  obliged 
to  store  his  cartridges  in  barges  which  he  hired  for  the  pur- 
pose at  an  expense  of  £685  Is.  He  has  also  been  put  to  cer- 
tain expenses  consequent  on  the  necessary  removal  of  the 
cartridges  into  those  barges.  He  also  charges  demurrage 
on  a  ship  which  was  detained  in  consequence  of  the  act  of 
the  defendant,  but  that  appears  rather  too  remote,  and  I  do 
not  propose  to  give  any  damages  in  respect  of  that.     It  ap- 

Fears  to  me,  if  I  take  the  sum  of  £750  as  the  sum  at  which 
put  the  damage  sustained  by  the  plaintiff,  irrespective  of 
the  allowance  to  be  made  for  rent,  that  will  be  a  proper  esti- 
mate. I  propose,  therefore,  to  give  damages  at  £750,  less  the 
three  quarters  rent,  which  would  be  £150,  and  that  will  make 

(')  Law  Rep.,  6  C.  P.,  577,  686. 
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the  damages  £600.  Of  course  the  plaintiff  is  entitled  to  the 
costs  of  the  action. 


The  defendant  appealed.  The  appeal  came  on  for  hear- 
ing on  the  23d  of  February,  1878. 

Norths  Q.C.,  and  Langley^  for  the  appellant:  There  is 
no  implied  covenant  that  the  place  shall  be  fit  for  the  law- 
ful storage  of  cartridges:  Sutton  v.  Temple {');  JSrskinev. 
Adeane  (*).  Neither,  on  the  fair  construction  of  the  lease,  is 
there  any  express  covenant  to  that  effect,  and  if  there  were, 
the  defendant  would  be  released  by  the  act  of  Parliament. 
Ogilvie  v.  Folja7nbei^\  Stanley  v.  Hayes  (*),  are  against  the 
plaintiff.  Relief  on  the  ground  of  eviction  cannot  be  ob- 
tained on  these  pleadings  :  Cawley  v.  Poole  {*). 

*Swanston,  Q.C.,  and  Owen^  for  the  plaintiff:  It  [48 
was  the  duty  of  the  lessor  under  his  covenants  to  get  a 
license,  and  he  might  have  got  it  under  sect.  40,  subss.  6 
and  7  ;  but  if  he  could  not,  we  say  that  the  act  does  not  re- 
lieve him  from  the  consequences  of  his  not  fulfilling  his 
bargain  to  let  a  place  fit  for  storing  cartridges :  Brewster  v. 
Kitehell  (•) ;  Hale  v.  Rawson  (') ;  Brown  v.  Royal  Insurance 
Company  (*) ;  Lord  Clifford  v.  Watts  (•) ;  Bally  v.  De  Cres- 
pigny  ('•).  We  could  not  apply  for  a  license,  for  we  are  not 
occupiers  of  the  building,  sect.  14,  and  we  could  not  furnish 
the  plans  of  the  top  story  whigh  would  be  required.  There 
is  a  breach  of  the  covenant  for  quiet  enjoyment :  Shaw  v. 
Stenton  ("). 

James,  L.  J.:  This  case  depends  entirely  on  the  construc- 
tion of  the  express  covenants  entered  into  by  the  defendant, 
and  if  those  covenants  are  not  wide  enough  to  enable  the 
plaintiff  to  obtain  all  he  hoped  to  obtain,  the  observation 
applies  which  has  been  made  in  several  of  the  cases,  that  it 
was  **his  own  folly"  not  to  obtain  more  extensive  cove- 
nants. In  my  mind  it  is  reasonably  clear  that  the  covenant 
to  keep  the  property  in  good  condition  and  repair  merely 
relates  to  its  physical  condition,  and  I  cannot  follow  the 
reasoning  by  which  Mr.  Justice  Fry  arrived  at  the  conclu- 
sion that  the  word  ''condition"  imposed  on  the  lessor  an 
obligation  to  obtain  from  the  proper  authorities  all  licenses 
which  should  be  necessary  to  enable  the  plaintiff  to  have  the 
enjoyment  of  the  basement  for  the  purposes  for  which  he 

(«)  12  M.  A  W.,  62.  (•)  1  Salk.,  198. 

(«)  Law  Rep.,  8  Ch.,  756 ;  6  Eng.  Rep.,        (')  4  C.  B.  (N.S.),  86. 
6W.  (8)  1  E.  <b  E..  858. 

(^  8  Mer.,  68.  (»)  Law  Rep.,  5  0.  P.,  577. 

(*)  8  Q.  B.,  105.  (»0)  Law  Rep.;4  Q.  B.,  180. 

(*)  1  H.  &  M.,  60.  (")  2  H.  A  N.,  868. 
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took  it.  At  the  time  whea  the  lease  was  granted  both  par- 
ties were  aware  that  there  was  pending  in  rarliament  a  bill 
to  make  further  regulations  as  to  the  storing  of  explosive 
substances,  and  if  the  plaintiflE  intended  to  be  guaranteed  by 
the  defendant  against  any  effect  which  such  regulations 
might  have  on  his  use  of  the  demised  property,  he  ought  to 
have  insisted  upon  having  stipulations  for  that  purpose  in- 
serted in  the  lease.  He  did  not  do  so,  but  chose  to  take  the 
risk.  It  turns  out  that,  by  reason  of  the  provisions  of  the 
49]  act,  the  plaintiff  cannot  *store  cartridges  in  the  base- 
ment demised  to  him.  That  is  a  misfortune  imposed  on  him 
by  the  Legislature,  and  I  can  see  nothing  in  the  lease  to 
throw  upon  the  defendant  the  burden  which  the  Legislature 
has  thus  thrown  on  the  plaintiff.  I  am  of  opinion,  therefore, 
that  the  plaintiff's  claim  is  utterly  unsustainable,  and  that 
the  defendant  has  not  broken  any  obligation  to  which  the 
lease  made  him  liable. 

At  the  hearing  an  amendment  was  allowed  which  appears 
to  me  to  be  of  an  unprecedented  description,  as  it  entirely 
alters  the  nature  of  the  case  made.  The  claim  was  based  on 
the  continuance  of  the  relation  of  lessor  and  lessee  between 
the  parties,  the  amendment  is  based  on  an  eviction  of  the 
plaintiff  by  the  defendant,  entitling  the  plaintiff  to  damages. 
The  case  of  eviction  was  not  raised  by  the  claim,  and  the  de- 
fendant had  not  been  called  upon  to  meet  it.  I  am  of  opinion, 
however,  that  there  was  not  any  eviction.  The  mere  removal 
of  the  cartridges  on  the  31st  of  March  was  no  eviction,  it  could 
not  amount  to  anything  more  than  an  act  of  trespass,  and 
it  was  an  act  of  precaution  which  really  was  for  the  benefit 
of  the  plaintiff.  The  cartridges  while  in  the  basement  were 
liable  to  seizdre  under  the  provisions  of  the  act,  and  the  de- 
fendant removed  them  to  another  building  that  they  might 
not  be  liable  to  be  seized.  Then  what  passed  afterwards 
was  in  substance  this :  The  defendant  said  to  the  plaintiff, 
'*  This  space  is  demised  to  you,  and  is  at  your  disposal ;  you 
can,  if  you  choose,  store  cartridges  there  at  your  own  risk. 
I  shall  not  prevent  your  doing  so,  but  if  you  do  so,  I  must, 
for  my  own  protection,  inform  the  inspector  of  it."  This  is 
no  refusal  to  allow  the  plaintiff  to  store  the  cartridges  upon 
the  premises  ;  anybody  is  at  liberty  to  inform  the  inspector 
that  a  person  is  storing  cartridges,  though  it  may  be  an  un- 
neighborly  act  to  do  so  without  giving  him  any  warning, . 
and  all  the  defendant  did  was  to  give  the  plaintiff  such 
warning.  There  was  no  eviction,  nor  can  it  be  said  that  the 
plaintiff  has  sustained  damage  through  anything  the  de- 
fendant has  done.     The  plaintiff,  it  is  true,  has  not  been 
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able  to  nse  the  basement  for  storing  cartridges,  but  the  sole 
reason  of  this  is  that  he  knew  they  would  be  liable  to  for- 
feiture if  he  landed  them  there.  He  has  been  obliged  there- 
fore to  stow  them  in  barges,  and  has  suffered  some  loss,  but 
it  is  owing  to  the  act  of  *the  Legislature,  not  of  the  [50 
defendant.  No  default  on  the  part  of  the  defendant  has 
been  made  out,  except  a  trivial  act  of  trespass,  and  I  am  of 
opinion  that  there  ought  to  have  been  judgment  for  the  de- 
fendant with  costs. 

Bagoallay,  L.J.:    I  am  of  the  same  opinion. 

The  plaintiff  by  his  statement  of  claim  asks  for  an  injunc- 
tion to  restrain  breaches  of  covenant,  and  for  damages.  The 
breach  alleged  is  a  refusal  to  receive  and  store  the  plaintiff's 
cartridges,  and  the  only  issue  tendered  is,  was  there  such  a 
refusal  or  not.  I  am  of  opinion  that  there  clearly  was  not, 
so  that  no  case  is  made  entitling  the  plaintiff  to  relief  on  the 
grounds  alleged  by  his  statement  of  claim.  Then  at  the 
hearing  an  amendment  was  allowed.  Now  I  am  disposed 
to  agree  with  Mr.  Justice  Fry  as  to  the  propriety  of  allow- 
ing that  amendment  so  far  as  it  consisted  in  setting  out  the 
covenant  for  quiet  enjoyment,  since  both  parties  relied  on 
it,  and  it  was  set  forth  in  the  defence.  But  I  cannot  regard 
in  the  same  way  so  much  of  the  amendment  as  introduced 
an  all^ation  as  to  the  removal  of  the  cartridges.  I  think 
the  defendant  merely  removed  the  cartridges  in  order  to 
protect  the  plaintiff  from  incurring  a  forfeiture,  and  I  do 
not  consider  it  proper  to  allow  it  to  be  introduced  to  estab- 
lish a  case  of  eviction  which  was  not  raised  in  the  original 
statement  of  claim. 

TiiESiGER,  L.  J.:  I  also  am  of  opinion  that  this  appeal 
must  be  allowed.  The  decision  in  the  court  below  went  on 
the  ground  that  the  removal  of  the  plaintiff's  cartridges  by 
the  defendant  on  the  31st  of  March  was  an  eviction.  *  1  can- 
not concur  in  this  view.  It  is  a  mistake  to  suppose  that  a 
temporary  trespass  by  a  landlord,  unaccompanied  by  any 
intention  to  put  an  end  to  the  tenancy,  is  an  eviction.  This 
is  shown  bv  the  form  of  a  plea  of  eviction  given  in  Bullen 
and  Leake's  Precedents  of  Pleading  ('),  *'That  the  plaintiff 
without  the  consent  and  against  the  will  of  the  defendant 
wrongfully  entered  into  and  upon  the  said  messuage  and 
premises  and  evicted  *the  defendant  from  the  posses-  [51 
sion,  nse,  and  occupation  thereof,  and  kept  him  so  evicted 
thenceforth  hitherto."  Again,  in  Wms.  Saunders  ('),  Mr. 
Justice  Williams  says:  *'And  the  plea  must  state  an  evic- 
tion or  expulsion  of  the  lessee  by  the  lessor,  and  a  keeping 

(«)  Sd  ed.,  p.  636.  (•)  Vol.  i,  p.  208,  n.  2. 
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him  out  of  possession  until  after  the  rent  became  due ;  other- 
wise it  will  be  bad.  A  trespass  by  the  lessor  will  be  no  sus- 
pension of  the  rent.  Therefore  where  to  an  avowry  for  rent 
the  plaintiff  pleaded  in  bar  that  the  defendant,  the  lessor, 
with  force  and  arms  unjustly  and  unlawfully  entered  upon 
the  garden  part  of  the  messuage  or  tenement  in  the  plaintiflTs 
possession,  and  did  then  and  there  with  like  force  and  arms 
unjustly  and  unlawfully  break  and  pull  down  the  roof  and 
ceiling  of  a  summer  house,  part  of  the  said  premises,  and 
tore  up  the  benches  thereon  ;  by  means  whereof  the  plaintiflE 
had  been  deprived  of  the  use  of  the  summer  house  from,  &c., 
until,  &c.,  tnis  plea  was  held  ill  on  demurrer,  for  it  states 
merely  a  trespass;  the  plaintiff  should  have  pleaded  an 
eviction;  and  it  would  have  been  for  the  jurv  to  decide 
whether  the  facts  stated  amounted  to  one.-'  This  shows 
that  in  considering  whether  there  is  an  eviction  you  must 
look  not  merely  at  the  act  of  entry  but  to  the  circumstances 
of  the  case,  and  the  intention  with  which  the  entry  was 
made.  Here  it  is  plain,  first,  that  the  landlord's  entry  was 
not  intended  to  put  an  end  to  the  tenancv ;  secondly,  that 
it  was  merely  temporary;  and  thirdly,  that  it  was  made 
only  to  meet  an  emergency  arising  from  the  recent  act  which 
put  the  plaintiff  in  danger  of  criminal  proceedings  and 
penalties.  The  plaintiff  himself  was  so  far  from  treating 
the  removal  of  the  cartridges  as  an  eviction  that  he  treated 
the  tenancy  as  still  subsisting,  and  brought  an  action  on 
that  footing.  So  far  as  the  amendment  raised  the  new 
case  of  eviction,  it  ought  not  to  have  been  allowed,  for  it 
changed  the  whole  nature  of  the  action  ;  but  supposing  the 
case  of  eviction  to  be  properly  raised,  my  opinion  is  that  it 
wholly  fails. 

Then  is  there  anything  to*  show  that  the  defendant  has 
been  gnilty  of  breaches  of  covenant.  It  was  argued  by  Mr. 
Owen  that  the  grant  of  "full  and  undisturbed  right  and 
liberty  to  store  cartridges  therein,"  and  the  covenant  to  keep 
the  premises  in  proper  condition  so  as  to  be  available  for 
the  storing  of  cartridges,  made  a  sort  of  warranty  against  the 
52]  acts  .of  everybody.  But  it  seems  to  *me  that  these 
clauses  must  be  read  in  connection  with  the  covenant  for 
quiet  enjoyment,  and  cannot  be  taken  to  mean  more  than 
that,  so  far  as  regards  the  physical  condition  of  the  premises 
and  the  acts  of  the  lessor,  the  lessee  shall  have  the  right  of 
storing  cartridges  there.  Suppose  the  Legislature  to  pass 
an  act  enacting  that  cartridges  should  in  no  case  be  stored 
in  a  magazine,  it  could  not  be  contended  that  the  lessor  had 
given  a  warranty  against  that,  and  there  is  no  better  reason 
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for  saying  that  he  has  given  a  warranty  against  the  Legis- 
lature forbidding  the  storing  of  cartridges  under  certain  cir- 
cumstances. 

In  construing  the  covenant  to  keep  the  premises  in  proper 
condition,  the  maxim  noseitur  a  sociis  applies,  and  it  is 
clear  tliat  it  means  nothing  but  physical  condition.  If  the 
Legislature  had  required  the  floor  to  be  made  of  a  certain 
thickness,  or  imposed  any  other  similar  condition,  it  may 
be  that  this  covenant  would  have  bound  the  vendor  to  make 
the  premises  comply  with  such  condition  ;  but  I  cannot  find 
anything  in  it  by  which  the  lessor  guarantees  liberty  to  store 
on  this  property  or  imposes  on  nimself  the  obligation  of 
getting  licenses  to  store  there.  In  spite  of  the  argument 
addressed  to  us,  I  can  see  nothing  to  j)revent  the  plaintiff 
himself  from  applying  for  a  license.  The  words  used  in  the 
act,  '* magazine"  and  "store,"  do  not  necessarily  relate  to 
the  whole  of  a  building.  Different  rooms  in  a  building  may 
be  used  for  different  kinds  of  goods,  and  if  it  is  wished  to 
use  one  for  storing  gunpowder,  1  see  no  reason  why  the  occu- 
pier of  that  one  may  not  apply  for  a  license. 

Solicitors :  Harper^  Broad  &  Battcock;  Clarke  &  Calkin. 

Taking-  land  bj  right  of  eminent  shall  cease  if  the  premises  become  an- 
domain«  does  not  excuse  a  tenant  from  tenantable  bj  fire  or  other  casualty, 
payment  of  rent :  17  Eng.  Rep.,  202  does  not  extend  to  the  case  of  a  build- 
note  ;  21  Eng.  Rep. ,  37  note.  ing  in  the  city  of  New  York  becoming 

See  Shawm ut,  etc.,  v.  Boston,  118  untenantable  in   consequence  of   the 

Mass. ,  125.  greater  portion  of  it  being  taken  down 

Where,  in  consequence  of  a  change  to  conform  to  an  order  of  the  corpora- 

of  grade  in  a  city  street,  access  to  de-  tion  for  the  widening  of  the  street  on 

mised  premises  adjoining  the  street  is  which  it  is  situate  :  Mills  v.  Boehr,  24 

rendered  inconvenient  and  the  tenant  Wend.,  254. 

is  thereby  discommoded  and  injured,  As  to  what  is  and  what  is  not  an 

in  the  absence  of  any  covenant  in  the  eviction,  see  17  Am.  Rep.,  62  note,  and 

lease  protecting  him  from  such  injury,  cases  cited. 

it  is  no  defence  to,  and  cannoi  be  set  up  If  the  tenant  loses  the  benefit  of  the 

as,  a  counter-claim  in  an  action  to  re-  enjoyment  of  any  substantial  ^rtion 

cover  rent.  of  the  demised  premises  by  the  act  of 

if  the  injury  complained  of  results  the  landlord,  the  rent  is  thereby  sus- 

from  an  act  done  in  the  lawful  exercise  pended. 

of  the  authority  of  the  municipal  cor-  California  :    Skaggs  v.  Emerson,  50 

poration  and  in  a  proper  manner,  it  is  Cul.,  8. 

immaterial   that  it   was  done  by  the  Delaware :     Billany    v.    Smith,  4 

landlord  himself  under  a  statutory  pro-  Houston,  113. 

vision  authorizing  the  owner  in  such  niinois  :    Lynch  o.  Baldwin,  69111s., 

case  to  do  the  work.  210  ;  Leopold  v.  Judson,  75  Ills.,  536. 

If  the  work  is  done  by  the  landlord  Massachusetts  :     Colbum  v.   Mor- 

in  a  negligent  manner,  to  the  injury  of  rill,  117  Mass.,  262. 

the  tenant,  the  remedy  of  the  latter  is  See  Fuller  v.  Ruby,  10  Gray,  285. 

not  in  a  refusal  to  pay  the  rent :  Gal-  New  York  :    Edgerton  v.  Page,  20 

lap  V.   The  Albany  Railway  Co.,  65  N.  Y.,  281,  18  How.  Pr,  359 ;  Groton 

N.  T..  1.  tj.  Smith,  33  N.  Y.,  245,  249  ;   People 

A  provision  in  a  lease  that  the  rent  v,  Gedney,   10  Hun,  152 ;    Rogers  v. 
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Ostrom,  85  Barb.,  628;   Campbell  «.  ing29  How.,  20,  disapproving  Baxter 

Shields,  11  How.  Pr..  565  ;  Cbatterton  tj.  Ryers,  13  Barb.,  267. 

V.  Fox,  5  Duer,  64  ;  Hegeman  v.  McAr-  See  Gallup  v.  Railway  Co.,  7  Laos., 

thur,  1  E.  D.  Smith,  147  ;   Drucker  v.  471,  65  N.  Y.,  1 ;  Townsend  v.  Nicker- 

Simon,  4  Daly,  53  ;  Lawrence  9.  French,  son,  117  Mass. ,  501. 

25  Wend.,  442,  7  Hill,  519.  A  tenant  who  has  been  evicted  from 

See  McGlachner  t).   Tallmadge,   37  a  part  of  the  demised  premises  does 

Barb.,  815.  not,  by  the  mere  fact  of  his  demanding 

Vermont :     Alger  «.   Kennedy,  40  of  his  landlord  a  sum  by  way  of  rent 

Verm.,  110.  for  the  premises  from  which  he  has 

Virginia  :     Tunis    v.    Grandy,    22  been  evicted,  waive  his  right  of  action 

Gratt.,  109.  for  damages  for  the  eviction:   Drucker 

An  eviction  is  a  turning  out  of  pos-  o.  Simon,  4  Daly,  58. 
session,  or  placing  the  party  in  such  But  the  act  of  the  landlord  must  be 
a  situation  that  his  voluntary  expul-  something  more  than  a  mere  trespass 
sion  being  inevitable,  he  voluntarily  to  have  this  effect.  It  must  be  some- 
surrenders  the  possession  to  save  ex-  thing  of  a  grave  and  permanent  char- 
pulsion  :  Reasoner  v.  Edraundson,  5  acter,  done  with  the  intention  of  de- 
Ind. ,  393  ;  Tiley  v.  Moyers, '  43  Penn.  priving  the  tenant  of  the  enjoyment  of 
St.  R.,  404  ;   Matteson  v.  Vaughn,  38  the  premises. 

Mich.,  878 ;  Vaughn  v.  Matteson,  89  Delaware :    Billany    v.    Smith,    4 

Mich.,  758.  Houston,  113. 

Where  the  landlord  creates  a  nui-  Illinois  :   Lynch  «.  Baldwin,  69  Ills., 

sance  near  th<e  premises,  or  is  guilty  of  210. 

acts  which  preclude  the  tenant  from  Masaachnsetts :    Fuller   9.    Ruby, 

the  benefici^  enjoyment  thereof,  pro-  10  Gray,  285. 

vided  in  such  case  the  tenant  shall  New  York :    Morgan  v.  Smith,  70 

abandon'the  premises  by  reason  there-  N.  Y.,  587;   Edgerton  v.  Page,  20  N. 

of  :  Truesdell  «.  Booth,  6  Thompson  &  Y.,  281,  20  How.  Pr.,  859,  affirming  14 

Cooke, 881;  Dyett «.  Pendleton,  8  Cow.,  How.  Pr.,  116,  10  Abb.,  119;  Louns- 

728;  Gilhoolyv.  Washington,  4  N.  Y. ,  berry  v.  Snyder,  81  N.  Y.,  514,  516; 

1^7 ;  Cohen  «.  Dupont.  1  Sandf.,  260.  Hegeman  v.  McArthur,  1  E.  D.  Smith, 

See  20  Eng.  Rep.,  458-9  note.  147  ;  Campell  v.  Shields,  11  How.  Pr., 

The  rule  that  on  eviction  from  part  516  ;  Jarvis  v.  Gunning,  12  N.  Y.  Leg. 

of  the  premises  the  tenant  is  discharged  Obs.,96;  Vattel  v.  Homer,  1  Hilton, 

from  the  payment  of  the  whole  rent  149. 

until  such  possession  is  restored,  ap-  See  Lawrence  v.  French,  25  Wend., 

Elies  only  to  cases  where  the  lessor  442,  7  Hill,  519. 

imself  wrongfully  deprives  the  tenant  Repeated  entries  by  the  lessor  upon 

of  the  whole  or  part  of  the  premises,  leased  premises,  and  carrying  away  of 

If  part  only  of  the  land  be  recovered  crops,  cutting  down  a  fruit  tree,  and 

by  a  third  person,  such  an  eviction  is  removing  a  cooking   stove  from  the 

discharge  only  of  so  much  of  the  rent  house,  although  acts  of  trespass,  do 

as  is  i^  proportion  to  the  value  of  the  not  amount  in  law  to  an  eviction  of 

part    evicted:    Tunis   v.    Grandy,  22  the  tenant:  Barletti?.  Farrington,  120 

Gratt.  (Va.),  109;  Seabrook  «.  Moyer,  Mass.,  284. 

9  Pittsb.  L.  J.,  N.S.,  195,  88  Penn.  St.  As  there  are  some  acts  of  interfer- 

R.,  417;    Hegeman    «.    McArthur,   1  ence  by  the  landlord  with  the  tenant's 

£.  D.  Smith,  147.  enjoyment  of  the  premises  which  do 

Though,  where  a  tenant  is  evicted  not  amount  to  an  eviction,  but  which 

before  the  expiration  of  his  lease,  he  is  may  be  either  acts  of  trespass  or  evic- 

thereby  absolved  from  all  liability  to  tion  according  to  the  intention   with 

pay  rent  from  the  commencement  of  which  they  are  done,  it  follows  that 

the  quarter  in  which  the  eviction  occur-  whether  the  acts  complained  of  amount 

red  ;  he  may  also  recover  the  difference  to  an  eviction  depend  upon  circum- 

between  the  value  of  his  lease  for  the  stances,  and  is  a  question  in  all  cases 

unexpired    term    and    the    stipulated  for  the  jury. 

rent :  Chattertou  v.  Fox,  5  Duer,  64  ;  Illinois  :  Lynch  v.  Baldwin,  69  Ills., 

Mack  V,  Patchin,  42  N.  Y.,  167,  afBrm-  210. 
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Maisachnsetts  :  Colbum  v.  Morrill,  obtains  a  judgment  for  the  possession 

117  Mass. ,  262.  of  the  premises,  is  not  changed  bj  the 

A  lease  of  a  "  bnilding "  conTeys  the  fact  that  the  judgment  in  the  eject- 
land  under  the  eaves,  if  that  land  be  ment  suit  was  obtained  in  consequence 
owned  by  the  lessor.  of  the  tenant's  violation  of  the  oove- 

The  erection,   by  authority  of  tho  nants  in   his  lease.      The   landlord's 

lessor,  of  a  wall  upon  land  under  the  remedy  is  by  action  for  a  breach  of 

eaves  of  a  leased  building  is  a  breach  those  covenants  :  Home,  etc. ,  v.  Sher- 

of  the  covenant  of  quiet  enjoyment:  man,  46  N.  Y.,  370. 

Sherman  v.  Williams,  113  Mass.,  481.  The  fact  that  the  landlord  has  suf- 

Where  one  leased  premises  to  be  used  fered  a  decree  to  be  taken  for  the  sale 
as  a  distillery,  and  in  order  to  enable  of  the  demised  premises  in  a  proceeding 
him  to  80  use  it  was  necessary  for  the  to  enforce  a  mechanic's  lien,  in  viola- 
lessee  to  file  the  lessor's  consent  to  the  tion  of  his  contract  to  defend  the  suit, 
premises  being  so  used,  it  was  held  upon  which  the  premises  may  he  sold 
that  a  refusal  to  the  lessee  to  give  such  and  the  tenant  evicted,  presents  no 
consent  amounted  to  a  "constructive  ground  for  resisting  the  collection  of 
eviction":  Grulenhirst  v.  Nicodemus,  rents  by  the  landloM  :  Leopold  9.  Jud- 
42  Md.  ,236.  son .  75  Ills. .  536. 

It  has  been  he^  that  a  tenant  is  Where  judgment,  in  ejectment,  for 
bound  to  pay  rent,  though  deprived  of  the  possession  of  the  premises  in  an 
the  use  of  tne  premises  by  the  puolic  action  to  which  the  tenant  is  a  party, 
enemy:  Pollard  v,  Shaafer,  1  Dall.,  is  entered,  the  tenant  may  abandon  the 
210.  premises,  leaving  the  key  with  his  land- 
Though  the  Supreme  Court  of  the  lord  :  Home,  etc.,  «.  Sherman,  46  N.  Y., 
United  States  held  the  contrary,  where  370 ;  Tunis  v.  Grandy,  22  Gratt.  (Va.), 
the  lands   were  seized  as  abandoned  109. 

property  by  the  military  :  Harrison  «.  But  see  Morgan  v.  Smith,  70  N.  Y. , 

Myer,  92  U.  S.  R..  111.  537;  Hegeman  v.  McArthur,  1  E.  D. 

But  that,  under  the  ordinary  cove-  Smith,  147. 

nant  to  restore  the  premises  to  the  land-  The  sale,  by  a  sheriff,  under  a  decree 

lord  in  good  condition,  he  was  not  bound  of  foreclosure  where  no  deed  has  been 

to  rebuild  a  house  burned  by  the  pub-  made,  nor  suit  for  possession  instituted, 

lie  enemy :  Pollard  v.  Shaafer,  1  Dall.,  is  not  evidence  of  an  eviction :  Reasoner 

210.  V.  Edmundson,  5  Ind.,  393. 

In  South  Carolina,  contrary  to  the  See  note  to  Edwards  v.  West,  ante, 

common  law  doctrine,  where  there  is  a  p.  71. 

substantial  destruction  of  the  subject  In  a  suit  between  third  persons  and 

matter  out  of  which  rent  is  reserved  by  a  lessor,  to  which  the  lessee  is  not  a 

the  act  of  God  or  of  public  enemies  party,  a  decree  was  made  directing  the 

— ^i.e.,  by  the  casualties  of  war — ^the  sheriff  to  rent  out  the  demised  prem- 

tenant  may  elect  to  rescind  :  Coogan  v.  ises.     The  premises  were  rented  out 

Parker,  2  South  Carolina,  255.  and  the  lessee  yielded  possession  of  the 

Where  a  tenant  yields  the  posses-  premises.     It  was  held  that  as  the  de- 

sion  of  the  demised  premises  in  pursu-  cree  did  not  direct  the  sheriff  to  evict 

ance,  or  in  consequence,  of  a  judgment  the  lessee,  and  there  was  no  paramount 

for  the  recovery  of  possession  to  the  title  under  which  the  lessee  might  have 

person   adjudged   to   be  the  rightful  been  evicted,  his  surrender  of  the  pos- 

owner  of  the  paramount  title,  it  is  an  session  was  not  an  eviction,  so  as  to 

eviction,  and  he  is  discharged  from  the  release  him  from  the  payment  of  rent : 

payment  of  rent :     Home,  etc.,  t).  Sher-  Caldwell  v.  Pennington,  3  Gratt.  (Va.), 

man,  46  N.  Y.,  370  ;  Tunis  v.  Grandy,  87.     We  doubt  the  soundness  of  this 

22  Gratt.  (Va.),  109  ;  Barnes  v.  Bellamy,  case  under  the  authorities  before  cited. 

44  U.   C.  Q.   B.,  303;  Trust,  etc.,  v.  A  tenant,  being  put  out  of  possession. 

Court,  30  U.  C.  Q.  B.,  239  ;  McAlpin  v,  may  defend  an  action  for  the  rent  by 

Woodruff,  11  6hio  St.  R.,  120.  proof  that  he  was  ousted  by  one  having 

But  see  Coleman  v.  Roddick,  25  H.  a  title  paramount  to  that  of  the  land- 

C.  C.  PI.,  579.  lord,  although  the  ouster  was  not  by 

The  rule,  that  a  tenant  is  discharged  virtue  of  a  judgment,  decree  or  any 

from  the  payment  of  rent  by  one  who  legal  process  ;  such  tenant  taking  the 

25  Eng.  Rep.  15 
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burthen  of  proof  that  he  acted  in  good 
faith,  and  that  such  title  was  in  fact 
paramount:  Moffat  v.  Strong,  9  BosW., 
57;  Sweetman  v.  Prince,  26  N.  Y., 
224,  232. 

A  tenant  is  not  liable  for  rent,  o^ 
mieh,  after  the  landlord  commences 
summarily  to  dispossess  him  for  non- 
payment of  rent  before  due  ;  otherwise 
as  to  rent  due  at  commencement  of  such 
proceedings :  Hinsdale  v.  White.  6  Hill, 
507  ;  Crane  v.  Hardman,  4  £.  D.  Smith, 
839  ;  McKeon  v.  Whitney,  3  Den.,  452  ; 
Wells  V.  DeSeyer,  1  Daly,  46. 

To  render  an  eviction  of  a  tenant  a 
valid  defence  against  the  landlord's 
claim  for  rent,  it  must  take  place  before 
the  rent  falls  due  :  Giles  v  Comstock, 

4  N.  Y.,  270 ;  Brooks  v.  Christopher, 

5  Duer,  216  ;  Tiley  t>.  Moyers,  43  Penn. 
St.  R.,  404. 

The  rule  is  the  same,  although  the 
rent  is  payable  in  advance,  and  the 
eviction  occurs  before  the  expiration  of 
the  period  in  respect  to  which  the  rent 
claimed  accrues  :  Giles  v.  Comstock,  4 
N.  Y..  270. 

A  tenant  has  a  right  to  insist  that 
unless  he  can  have  the  whole  premises 
leased,  he  will  take  nothing  and  pay 
nothing ;  but  if  he  accepts  and  occupies 
a  part  during  the  term,  he  becomes 
liable  to  pay  (upon  the  principle  of  a 
quantum  meruit)  for  that  which  he  has 
actually  occupied  under  the  lease. 

Ireland:  Simmonds  v.  Farrell,  Irish 
Rep.,  8  C.  L.,  1,  approving  Mercer  v, 
O'Reilly,  16  Irish  C.  L.,  296. 

MaBsachusetts  :  Townsend  «.  Nick- 
erson,  117  Mass.,  501. 

New  York:  .Knox  v.  Hex  ton,  42  N. 
Y.  Superior  Court  Rep.,  2« ;  Hurl  but 
V.  Post,  1  Bosw.,  28  ;  Kelsey  u.  Ward, 

41  N.  Y.,  619,  reversing  38  Barb.,  269, 

42  Barb.,  582, 16  Abb.,  98  ;  Vanderpoel, 
D.  Smith,  4  Abb.  Ct.  App.  Dec,  461, 
affirming  1  Daly,  861. 

Pennsylvania :  Tiley  v.  Moyers,  43 
Penn.  St.,  404. 

No  act  of  mere  negligence  or  of 
mere  trespass  by  the  landlord,  amounts 
to  an  eviction  :  Trnesdell  v.  Booth,  6 
Thomp.  V.  Cooke,  381 ;  Edgerton  v. 
Page.  20  N.  Y.,  281 ;  Ogilvie  v.  Hull, 
5  Hill,  52. 

Vermin  or  noxious  smells  in  or  about 
the  house  do  not  constitute  eviction, 
so  as  to  justify  abandonment  of  the 
premises  by  the  tenant :  Truesdell  v. 
Booth,  6  Thomp.  &  Cooke,  381 ;  West- 


lake  V.  DeGraw,  25  Wend.,  669 ;  Van- 
derbilt  v.  Perse,  3  E.  D.  Smith,  428. 

One  cannot  be  evicted  who  has  never 
had  either  actual  or  constructive  pos- 
session. 

Where  a  grantor  who  has  never  had 
actual  or  constructive  possession  finds 
himself  excluded  from  the  enjoyment 
of  the  property,  his  substantial  remedy 
is  upon  the  covenants  of  seisin  and 
against  incumbrances :  Matteson  «. 
Vaughn,  38  Mich.,  373  ;  Id.,  39  Mich., 
758. 

Where  the  plaintiff  demised  a  tract 
of  land  to  the  defendants  for  a  term  of 
years,  and  reserved  to  his  own  use  a 
building  thereon  till  a  specified  date 
before  tne  expiration  of  the  term,  and, 
no  demand  being  made  by  the  defend- 
ants, continued  to  occupy  the  building 
after  the  time  for  which  he  had  re- 
served it  had  expired ;  held,  that  this 
did  not  amount  to  an  eviction  by  the 
plaintiff,  since  the  defendants  had 
never  been  in  possession  :  Vanderpoel 
V.  Smith,  4  Abb.  Ct.  App.  Dec.,  461, 
affirming  1  Daly,  811 ;  Simmonds  v. 
Farrell.  Irish  R.,  8  C.  L.,  1,  following 
Mercer  v.  O'Reilly,  16  Irish  C.  L.  Rep., 
296. 

See  also  Matteson  «.  Vaughn,  38 
Mich.,  373. 

Breach  of  an  independent  agreement 
or  lease  is  not  an  eviction  ;  as  where  it 
was  agreed  that  the  tenant  should  have 
the  use  of  a  well  and  water-closet  on 
another  lot,  and  the  tenant  was  deprived 
of  those  by  reason  of  the  landlord  fail- 
ing to  pay  the  rent  of  the  same  ;  it  was 
held  that  this  did  not  amount  to  an 
eviction  so  as  to  defeat  the  collection 
of  rent,  as  they  were  not  named  in  the 
lease,  but  the  tenant's  right  in  respect 
to  them  grew  out  of  a  different  con- 
tract :  Lynch  v.  Baldwin.  69  Ills.,  210  ; 
Tunis  V.  Grandv,  22  Gratt.  (Va.),  109  ; 
Coleman  d.  Reddick,  25  U.  C.  C.  PI., 
579  ;  Vattel  v.  Horner,  1  Hilton,  150 ; 
Etheridge  v.  Osborn,  12  Wend.,  529, 

In  Vermont  it  is  held,  that  if  the 
landlord  covenant  in  the  lease  to  keep 
the  demised  premises  in  repair  and  re- 
fuse to  do  so.  to  such  an  extent  that 
the  tenant  is  deprived  of  the  substantial 
use  of  a  material  part  of  the  premises, 
this  amounts  to  an  eviction  :  Alger  v, 
Kennedy,  49  Verm..  110. 

Where  a  landlord  agrees  to  complete 
an  addition  to  hotel  property  rented  by 
him,  but  no  time  is  fixed,  and  the  t«n- 
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ant  is  to  pay  for  the  principal  part  of  Pr.,  456  ;  Kelly  v.  Irvin,  17  U.  C.  C. 

the  cost,  the  latter  cannot  be  allowed  PI.,   351,   disapproved   in  Holland  v, 

damages  as  against  the  rent  claimed,  Vanstone,  27  U.  C.  Q.  B.,  15  ;  Neale  v. 

when  it  appears  he  did  not  pay  his  McKenzie,  1  M.  &  W. ,  763 ;  Lawrence 

part  for  the  work  already  done  :  Mor-  «.  French,  25  Wend.,  442,  7  Hill,  519  ; 

rist?.  Tillson,  81  Ills.,  608.  Com.  «.  Dudley,  10  Mass.,  403;  Jenks 

The  taking  possession  of  hotel  fur-  v.  Edwards,  11  Exch.,  775;  Saunders 

niture  by  the  landlord,  under  a  chattel  tj.  Roe,  17  U.  C.  C.  PI. ,  344  ;  Thomp- 

mortgage  given  by  the  tenant  to  secure  son  v.  Glenn,  2  Leg.  Chron.  Rep.,  57  ; 

the  payment  of  rent  due  and  to  become  People  v.  Simpson,  23  How.,  481,  37 

due,  upon  default  of  its  condition,  is  Barb.,  452,  14  Abb.,  457,  25  How.,  503, 

not  an  eviction  of  the  tenant  by  the  28  N.  T. ,  55. 

landlord  so  as  to  terminate  the  tenancy        So  as  to  acts  of  strangers  :  Meeks  v. 

and  stop  the  rent ;   neither  will  any  Bowerman,  1  Daly,  101. 
delay  in  executing  the  writ  of  replevin        Where  the  landlord  leases  premises 

for  the  goods,  sanctioned  by  the  lessee,  to  a  tenant  by  a  parol  lease,  and  at'ter- 

or  by  the  officer  without  authority  from  wards  and  before  the  tenant  gets  pos- 

the  landlord :    Morris  v.   Tillson,   81  session  leases  the  same  premises  to  an- 

Ills.,  609.  other  and  puts  him  in  possession,  the 

Merely  clearing  some  rubbish  in  part  first  tenant  may  either  bring  an  action 

of  the  demised  premises  would  not,  of  ejectment  and  recover  the  possession, 

per  M,  be  an  eviction :  Wilson  v.  Pres-  or  he  may  sue  in  assumpsit  for  the 

cott,  62 Maine,  115;  Simmons  v,  Thomp-  breach  of  the  implied  covenant  for  pos- 

son,  1  Handy  (Ohio),  521 ;  Thomdike  session  and  quiet  enjoyment:  Berring- 

t.  Burrage,  111  Mass.,  531.  ton  v.  Casey,  78  Ills.,  817;   Trull  v. 

So  the  mere  holding  of  a  ground  for  Granger,   8  N.   Y. ,  115  ;    Gardner  v. 

a  short  time  after  the  house  erected  Kettletas,  3  Hill,  330. 
upon  it  has  been  destroyed  by  fire,  for        See  Lawrence  v.  ^ench,  25  Wend., 

the  parpose  of  removing  the  wreck  of  442,  7  Hill,  519. 

the  property,  will  not  deprive  the  ten-        In  a  lease  of  property  in  the  town  of 

atit  of  his  right  to  surrender  the  lease:  London  a  clause  was  inserted  whereby 

Triiuingham  «.  Brine,  Tucker's  Select  the  lessor  agreed  to  erect  the  outside 

Cas.  (Newfoundland),  179.  of  a  frame  building,  and  bound  himself. 

See  also  Banks  «.  Carter,  7  Daly,  in  case  of  its  being  destroyed  by  fire, 
417  ;  Cornell  v.  Carson,  Id.,  149  ;  Co-  to  rebuild  to  the  same  extent ^  or  in  de- 
vil] v.  McBraire,  Id.,  198  ;  Newman  v.  fault  the  rent  reserved  to  cease.  After- 
Meagher,  Id.,  2ff7 ;  Duggan  v.  Barter,  wards  the  house  was  burnt  down,  and 
Id.,  236;  Brown  «.  Preston,  Id.,  491.  in  the  interval  between  the  execution 

Non-supply  of  Croton  water,  from  of  the  lease  and  the  destruction  of  the 
a  leak  in  the  pipe  outside  of  the  de-  property  the  municipal  council  of  the 
mised  premises,  whereby  a  water-closet  town,  under  the  authority  of  an  act  of 
and  wash-basin  on  the  premises  became  the  legislature,  passed  a  by-law  pro- 
useless,  does  not  authorize  the  tenant  hibiting  the  erection  of  a  frame  build- 
to  abandon  the  premises :  Coddington  ing  in  that  locality.  The  lessee  re- 
«.  Dunham,  35  N.  Y.  Superior  Ct.  R.,  fused  to  pay  rent  until  the  terms  of  the 
412,  45  How.  Pr.,  40.  lease  were  complied  with  on  the  part 

See  West  Side,  etc.,  v.  Newton,  76  of  the  lessor  by  his  rebuilding,  and 

N.  Y.,  616,  57  How.  Pr.,  162.  thereupon  the  lessor  filed  a  bill  to  can- 

If  a  former  tenant  or  other  party  in  eel  the  lease  which  had  been  executed, 
possession  without  right  remains  in  on  the  ground  that  it  had  become  im- 
possession,  refusing  to  allow  the  tenant  possible  for  him  to  carry  out  the  agree- 
to  enter,  the  landlord  is  not  liable  to  ment  in  consequence  of  the  provisions 
the  tenant  for  such  wrongful  act  of  of  the  by-law.  The  court  refused  the 
such  former  tenant :  Gardner  v.  Kettle-  relief  asked,  but,  on  a  submission  in 
tas,  3  Hill,  330;  Mechanics,  etc.,  v,  the  answer,  directed  a  reference  to  a 
Scott,  2  Hilton,  100 ;  Crooks  v.  Dick-  master  to  fix  a  proper  rent  to  be  paid 
son,  15  U.  C.  C.  PI.,  28;  Holland  «.  by  the  lessee  upon  the  lessor  rebuild- 
Vanstone,  27  U.  C.  Q.  B.,  15 ;  Carr  «.  ing  with  brick,  with  costs  to  be  paid 
Dunn,  9  id.,  46.  by  the  plaintiff:   WUliawa  «.  Tyas,  4 

But  see  Imburt  v,  Hallerby,  23  How.  Grant's  Chy.,  538. 
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But  Bee  David  v.  Ryan,  47  Iowa,  642. 

A  covenant  in  the  lease  of  a  wooden 
building  binding  the  landlord  to  re- 
build in  case  it  bums,  is  released  by  the 
passage  of  a  valid  municipal  ordinance 
forbidding  the  erection  of  wooden 
buildings:  Cordes  v.  Miller,  39  Mich., 
581. 

A  lease  of  an  entire  building  in  Bos- 
ton, which  was  destroyed  by  the  fire  of 
1872,  is  not  terminated  at  the  election 
of  the  lessor  by  the  passage,  after  the 
fire  and  before  the  erection  of  a  new 
building,  of  the  statute  of  1872,  chap. 
371,  requiring  the  new  building  to  be 
constructed  of  different  materials  and 
in  a  more  expensive  manner:  Rogers 
V.  Snow,  118  Mass.,  118.     ' 

See  David  v.  Ryan,  47  Iowa,  642. 

At  common  law  the  abandonment  of 
nntenantable  premises  constituted  no 
d^Bfence  to  the  tenant  in  an  action  by 
the  landlord  for  rent :  Graves  v.  Came- 
ron, 58  How.  Prac,  75. 

It  is  no  defence  to  an  action  to  re- 
cover rent,  either  that  the  premises 
were  unfit  for  occupancy  or  became  out 
of  repair  after  the  commencement  of 
the  term  :  Davis  v.  Banks,  2  Sweeney, 
184. 

Where  premises  are  rented  with  the 
distinct  understanding  that  they  are  in 
good  condition,  that  becomes  part  of 
the  consideration.  Where  the  consid- 
eration of  a  lease  fails,  the  lessee  is  jus- 
tified in  leaving  and  in  refusing  to  pay 
farther  rent :  Tyler  «.  Disbrow,  40 
Mich.,  415. 

A  covenant  to  repair  is  equivalent  to 
a  covenant  to  rebuild :  Fowler  t.  Payne, 
49  Miss.,  32,  76,  and  cases  cited. 

Where  a  lease  contained  a  covenant 
on  the  part  of  the  lessees  to  surrender 
up  the  possession  of  the  premises  at 
the  expiration  of  the  lease,  in  the  same 
condition  they  are  in  at  the  date  of  the 
lease,  natural  wear  and  tear  excepted, 
but  there  is  no  covenant  to  repair  or 
rebuild,  and  the  buildings  are  de- 
stroyed by  fire  during  the  continuance 
of  the  term,  it  has  b^en  held  the  ten- 
ants are  not  bound  to  put  up  new  build- 
ings in  the  place  of  those  destroyed  : 
Warner  v.  Hitchings,  5  Barb.,  666. 

But  see  Mcintosh  v.  Lown,  49  Barb., 
550  ;  Schmidt  v.  Petit,  1  McArthur, 
179. 

Though  the  rule  does  not  apply  to 
personal  property,  as  to  which  a  lessee 
has  made  a  similar  covenant :  Cham- 


berlain v.  Prenmouth,  28  U.  C.  Com. 
PI..  497. 

At  common  law,  where  buildings 
upon  demised  premises  were  burn^ 
after  the  commencement  of  the  term, 
the  lessee  was  bound  to  pay  the  rent : 
Gates  V.  Greir,  4  Paige,  355  ;  Wood  v. 
Hubbell,  10  N.  Y.,  479  ;  Graves  «.  Ber- 
dan,  26  N.  Y.,  498 :  Fowler  v.  Payne, 
49  Miss. ,  82,  78,  and  cases  cited. 

See  numerous  cases  cited,  Coogan  «. 
Parker,  2  South  Car.,  262. 

But  see  Schmidt  v.  Petit,  1  McAr- 
thur, 179. 

By  lease  for  years,  it  was  provided 
that  if  the  premises  should  be  destroyed 
by  fire  the  rent  should  cease  imtil  the 
landlord  should  put  them  in  good  order 
and  condition,  but  the  landlord  did  not 
otherwise  covenant  to  rebuild,  and  the 
building  was  destroyed  by  fire  during 
the  term  ;  held  that,  as  the  lessor  was 
not  obliged  to  rebuild  by  mutuality  of 
obligation,  the  tenant  could  not  be  held 
liable  for  rent  after  the  house  was  re- 
built, unless  he  elected  to  enter  into 
possession  of  the  restored  premises: 
Schmidt «.  Petit,  1  McArthur,  179. 

Where  a  building  has  become  unfit 
and  unsafe  for  occupancy  by  reason  of 
fire  or  inherent  defects,  making  it  dan- 
gerous in  its  condition,  the  fact  of  a 
tenant  holding  an  unexpired  term  of  a 
lease  will  not  restrain  the  owner,  by  an 
injunction,  from  taking  down  the  walls 
and  reconstructing  the  building  in  such 
manner  as  he  may  deem  best  to  secure 
safety  and  permanency:  Dawson  v. 
Brouse,  1  Wilson's  Superior  Ct.  R.,  441. 

Under  a  lease  of  an  entire  building 
for  a  tenn  of  years,  in  which  the  lessee 
covenants  to  pay  rent  '*  except  only  in 
case  of  fire,  or  other  casualty,  and  also 
all  taxes  and  assessments  whatsoever, 
w^hether  in  the  nature  of  taxes  now  in  be- 
ing or  not,  which  may  be  payable  for  or 
in  respect  of  the  premises,  or  any  part 
thereof,  during  said  term  ;"  and  which 
provides  that  in  case  of  the  destruction 
of  the  building  by  fire  the  rent  shall 
be  suspended  until  the  lessor  shall  re- 
build, the  lessee  is  bound  for  the  pay- 
ment of  taxes  assessed  during  tlie 
term,  after  the  building  is  destroyed 
by  fire,  although  it  is  not  rebuilt :  Mi- 
not  T,  Joy,  118  Mass.,  308. 

See  Shawm ut,  etc.,  v.  Boston,  118 
Mass.,  125. 

Though  where  it  was  agreed  that 
the  lessee  should  not  be  lialSe  for  rent 
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on  the  destruction  of  buildings  upon  the  premises  or  to  pay  the  stipulated 

the  demised  premises,  and  a  clause  to  rent:  Wood  v.  Hubbel,  5  Barb.,  601  ; 

thai  effect    was    accidentally  omitted  Tyler  9.  Disbrow,  40  Mich. ,  415. 

from  the  lease,  the  same  was  re-formed  See  McKechnie  v.  Sterling,  48  Barb., 

accordingly :     Wood    v.    Hubbell,    10  835 ;   ante,  Edwards  v.  West,    p.    64, 

N.  Y..  479.  affirming  5  Barb.,  601.  and  note,  p.  71. 

But  see  Wi4son  v.  Dean,  74  N.  Y.,  At  common  law,  and  independently 

531.  of  statute,  the  lessee  of  apartments  in 

A  lease  from  defendant  to  plaintiff  the  upper  story  of  a  building,  where 
contained  a  paragraph  with  three  there  is  no  covenant  by  either  landlord 
cjauses, — 1st.  In  case  the  premises  or  tenant  to  rebuild,  is  discharged  from 
should  be  partially  damaged  by  fire,  his  covenant  to  pay  rent  by  the  bum- 
but  not  rendered  untenantable,  the  ing  of  the  building,  so  that  his  enjoy- 
same  were  to  be  repaired  with  all  con-  ment  of  the  space  in  air  demised  to 
venient  speed,  at  the  expense  of  the  him  becomes  thereby  impracticable : 
lessor.  2d.  In  case  they  were  rendered  Graves  v.  Berdan,  26  N.  Y.,  498,  affirm- 
untenantable,  the  rent  was  to  be  paid  -ing  29  Barb.,  100,  affirmed  24  How.  Pr. 
up  to  the  time  of  the  fire,  and  then  to  R.,  610  ;  McMillan  v.  Solomon,  52  Ala., 
cease  until  the  premises  w^re  put  in  856;  Shawmut,  etc.,  v.  Boston,  118 
repair.  8d.  In  case  of  total  destruc-  Mass.,  125 ;  Kerr  v.  Merchants,  etc.,  8 
tion,  the  lease  was  to  cease  upon  pay-  Edw.  Chy.,  815. 

ment  of  the  rent  up  to  that  time,  other-  But  see  Izon  v.  Gorton,  2  Arnold's 

wiiMi  to  remain  in  force,  at  the  option  of  (Eng.)  Rep.,  89,  7  Scott,  687,  6  Bing. 

the  lessor.     The  contingency  provided  N.C.,  501. 

for  by  the  second  clause  occurred.     De-  Contra   in    KenttLcky :    Helbum  v. 

fendant  determined  not  to  repair  but  Mofford,  7  Bush  (Ky.),  169 ;  Redding 

to  rebuild,  and  to  terminate  the  lease,  v.  Hall,  1  Bibb,  586. 

In  an  action  to  recover  damages,  held  A  lease  of  rooms,  in  a  building  which 

that  it  was  optional  with  defendant  to  provided,  that  in  case  of  the  destruc- 

continue  the  tenancy  by  repairing  the  tion  of  the  premises  by  fire,  the  rent 

premises,  or  to  terminate  the  lease,  and  should   be  suspended  or  abated,  was 

the  plaintiff  had  no  cause  of  action:  surrendered    to  and    accepted  by  the 

Witiv  o.  Matthews,  52  N.  Y. ,  512.  lessor  in  consideration  of  three  notes 

Where  defendant  had  leased  to  plain-  made  liy  the  lessee,  payable  to  the 
tiff  certain  premises  consisting  of  a  lessor  at  different  dates.  The  first  two 
large  room  and  the  cellar  under  a  house  notes  were  duly  paid  ;  before  the  last 
for  the  term  of  ten  years,  which  build-  note  was  due  the  premises  were  do- 
ing was  indicted  during  the  life  of  the  stroyed  by  fire.  Held,  that  the  lessee 
lease  as  a  nuisance^  and  by  order  of  the  was  liable  for  the  amount  of  the  last 
court  defendant  entered  upon  the  prem-  note  when  due  :  Brooks  «.  Cutter,  119 
ises    and   caused  the  building  to  be  Mass.,  182. 

taken  down,  and  then    caust^  other  See  also  Pulver  e.  Williams,  8  IT.  0. 

buildings  of  entirely  a  different  charac-  0.  PI.,  56;   Brooks  v.  Christopher,  5 

ter  to  be  built  in  its  stead  :  Held,  that  Duer,  216. 

plaintiff  might  maintain  ejectment  for  In  New  York,  by  statute,  it  is  pro- 
the  recovery  of  the  premises,  if  not  vided  that  "  The  lessees  or  occupants 
estopped  by  his  acts,  showing  that  his  of  any  building  which  shall,  without 
rights  in  the  premises  had  terminated  :  any  fault  or  neglect  on  their  part,  be 
Kowan  v.  Kelsey,  2  Keyes,  594,  4  Abb.  destroyed,  or  be  so  injured  by  the  ele- 
ct. App.  Dec. ,  125.  ments  or  any  other  cause  as  to  be  un- 

See  also  cases  cited  in  Schmidt  v.  tenantable  and  unfit   for    occupancy, 

Pettit,   1   McArthur,   185  ;    Rogers  v.  shall  not  be  liable  or  bound  to  pay  rent 

Snow,  118  Mass.,  118c  to  the  lessors  or  owners  thereof,  after 

But  see  Schmidt  t).  Pettit,  1  McAr-  such  destruction  or  injury,  unless  oth- 

thur,  179.  erwise  expressly  provided  by  written 

Though  it  has  been  held  that  where  agreement  or  covenant,  and  the  lessees 

boildings  upon  demised  premises  are  or  occupants  may  thereupon  quit  and 

destroyed  after    the    making   of    the  surrender  possession  of  the  leasehold 

lease,  and  the  commencement  of  the  premises,  and  of  the  lands  so  leased  or 

term,  the  lessee  was  not  bound  to  take  occupied :    Laws  1860,  ch.  345,  p.  592, 
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4  Edm.  St. ,  483.  Similftr  statutes  exist  that  this  did  not  amount  to  an  eviction 
in  some  of  the  other  states.  authorizing  the  tenant  to  abandon,  and 
The  injury  to  the  premises  contem-  he  was  liable  for  rent  after  such  aban- 
plated  by  this  act,  to  authorize  a  sur-  donment.  Held,  also,  that  the  pro- 
render  of  possession,  must  be  of  a  visions  of  the  laws  of  1860  (chap.  845) 
physical  nature,  such  us  if  done  by  the  would  not  avail  as  a  defence  to  tbe  ten- 
landlord  would  amount  to  an  eviction  ant :  Truesdell  v.  Booth;  6  Thompson 
of  the  tenant  from  the  whole  or  part  &  Cooke,  879. 

of  the  demised  premises  :  Fash  f>.  Where  a  lease  contains  a  condition 
Kavanagh,  24  How.  Pr.  R.,  847.  that  in  case  the  demised  premises  are 
Where  it  appeared  that  the  filth  so  damaged  by  fire  as  to  be  untenant- 
f rom  a  privy,  either  on  or  adjoining  the  able,  the  rent  shall  cease  until  the  same 
premises,  flowed  over  the  apartments  shall  be  put  in  good  repair ;  the  fact 
occupied  by  the  tenant,  without  any  that  the  tenant  or  a  sub-tenant  continues 
fault  on  his  part,  and  rendered  them  to  occupy  a  portion  of  the  premises 
unfit  to  occupy,  the  tenant  was  justified  after  a  fire,  is  not  of  itself  conclusive 
in  abandoning  them,  under  the  pro-  evidence  that  the  premises  are  tenant- 
visions  of  the  "  act  in  relation  to  the  able.  Evidence  of  the  circumstances 
rights  and  liabilities  of  owners  and  les-  which  induced  the  tenant  to  remain  is 
sors,  and  of  lessees  and  occupants  of  proper  :  Kip  v.  Merwin,  62  N.  T.,  542. 
buildings,"  passed  April  18th,  1860 :  Where  buildings  on  a  premises  are 
Fash  t;.  Kavanagh,  24  How.  Pr.  R.,  847.  destroyed,  or  from  other  cause  the  ten- 
The  statute  of  1860,  allowing  a  ten-  ant  is  deprived  of  their  use,  in  order  to 
ant  to  abandon  the  demised  premises  discharge  himself  from  rent  he  must 
when  they  become  untenantable  with-  sv/rrender,  or  offer  to  surrender,  the  en- 
out  any  fault  of  his,  does  not  apply  to  tire  possession  to  the  landlord,  and  must 
the  letting  of  the  premises  with  a  full  not  resume  possession  thereof :  Coogan 
knowledge  that  they  are  to  be  rented  «.  Parker,  2  South  Car.,  255 ;  Smith 
untenantable,  with  a  view  to  occupancy  v.  Stonykalb,  67  Barb.,  66  ;  Johnson 
while  in  that  condition  :  Alsheimer  d.  t).  Oppenheim,  48  How.  Pr.  Rep.,  488, 
Krohn,  45  How.  Pr..  127.  84  N.  Y.  Superior  Ct,  R.,  416, 55  N.  Y., 

The  provisions  of  the  act  with  refer-  280. 

ence  to  the  rights  and  liabilities  of  les-  See  case  between  same  parties  under 

sors  and  lessees  (chap.  845,  La^  1860)  same  lease  :  85  N.  Y.  Superior  Ct.  R., 

relieving  a  tenant  from  the  payment  of  440. 

rent  of  a  building  which,  without  fault  But  see  Fowler  v.  Moore,  49  Miss., 

or  negligence  upon  his  part,  shall  have  82,  79,  that  he  would  only  be  liable  for 

been  destroyed  or  so  injured  by  the  value  of  rent  in  the  condition  of  the 

elements  or  other  cause  as  to  be  unten-  premises. 

an  table,  have  reference  to  a  destruction  A  tenant  may  recoup  damages*  for  a 

or  injury  resulting  from  some  sudden  breach  of  the  landlord's  covenant  to  re- 

and  unexpected  action  of  the  elements  pair :  Davis  9.  Banks,  2  Sweeney,  184. 

or  other  cause,  and  not  to  the  gradual  See    Murray    v.    Waller,    42   How. 

deterioration    and  decay  produced  by  Pr.,  64. 

the  ordinary  action  of  the  elements.  It  Chapter  845,  of  the  laws  of  1860, 
does  not  affect  the  common  law  rule  authorizes  the  lessee  or  occupant  of  any 
requiring  the  tenant  to  make  ordinary  building  which  shall,  without  any  fault 
repairs  :  Suydam  t.  Jackson,  54  N.  Y. ,  or  neglect  on  his  part,  or  so  injured  from 
450  ;  Johnson  v.  Oppenheim,  55  N.  Y.,  any  cause  as  to  be  untenantable  or  un- 
280;  Sheavy  v.  Adams,  18  Hun,  181  ;  fit  for  occuption,  to  remove  therefrom, 
Wheeler  v.  Crawford,  86  Penn.  St.  R.,  and  relieves  him  from  the  payment  of 
827  ;  Hatch  v.  Stamper,  42  Conn.,  28.  rent  after  the  happening  of  that  con- 
Defendant  hired  a  house  from  plain-  tingency,  unless  he  shall  have  other- 
tiff,  agreeing  in  the  lease  to  make  wise  expressly  stipulated  in  writing, 
necessary  repairs,  and  there  was  no  If  the  premisjes  were  unfit  for  occupa- 
covenaut  on  the  part  of  the  landlord  to  tion  before  the  tenant  moved  in,  or  if 
repair.  The  roof  of  the  house  leaked,  they  became  so  after  he  removed  out, 
and  the  walls  were  so  damp  as  to  create  in  either  case  he  is  equally  without 
sickness  in  defendant's  family,  causing  the  act :  Murray  v.  Waller,  42  How. 
him  to  abandon  the  premises.     Held,  Pr.  R.,  64. 
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Under  a  similar  statute  in  New  Jer-  state  governs  the  rights  and  liabilities 

sej,  it  has  been  held  that  the  statute  of  the  parties  ;  and  in  the  absence  of  a 

did  not  applj  to  a  lease  executed  t>efore  plea  and  proof  by  the  defendant  of  some 

it  was  enacted  :  Coles  v.  Celluloid,  etc. ,  statute  of  the  other  state  changing  the 

89  N.  J.  Law,  326,  affirmed  40  id.,  381.  common  law  rule,  the  courts  of  this 

So  in  Massachusetts:  Rogers  v.  Snow,  state  must  presume  that  the  common 

118  Mass.  ,118.  law  governing  the  matter  is  in  force  in 

Where  the  demised  premises  are  sit-  such   state  :    Graves   v.    Cameron,   58 

uated  in  another  state,  the  law  of  that  How.  Pr. ,  75. 


[8  Chancery  Division,  53.] 
C.J.B.,  Dec.  21,  1877.     C.A.,  Feb.  28,  1878. 

*JS!x  parte  Hopper.    In  re  Elliott.  [53 

Baftkruptey — Pending  Proeeedingt  for  CompotiHon — Casta— Varying  Pravisiona  of 
Can^OKiHon— Bankruptcy  Ad,  1869  (82  dk  88  Vict.  c.  71),  «.  126— Bankruptcy 
Rula,  1870,  rr.  292,  297. 

The  creditors  of  a  debtor  who  had  filed  a  liquidation  petition  resolved  to  accept  a 
compoeiiion  of  16«.  in  the  pound,  payable  in  four  instamients,  to  be  secured  by  the 
joint  and  several  promissory  notes  of  the  debtor  and  a  surety.  The  resolution  was 
registered,  and  the  receiver  who  had  been  appointed  gave  up  possession  of  the  estate 
to  the  debtor.  The  promissory  notes  were  delivered  to  the  creditors.  When  Che 
first  instalment  became  due  neither  the  debtor  nor  the  surety  could  pay  it  Two 
days  before  it  became  due  the  debtor's  solicitor  applied  to  the  court  for  leave  to  sum- 
mon a  meeting  of  the  creditors  for  the  purpose  of  submitting  a  resolution  to  vary 
the  provisions  of  the  composition.  Leave  was  given,  but  the  receiver  was  reap- 
pointed. A  meeting  was  held,  and  it  was  resolved  to  accept  a  composition  of  8«.  in 
the  pound,  payable  in  three  instalments,  the  second  and  third  of  which  were  to  be 
guaranteed  by  sureties.  The  resolution  was  confirmed  at  a  second  meeting,  but 
registration  was  refused,  and  the  debtor  was  lidjudicated  a  banlorupt.  The  deotor's 
solicitor  applied  to  the  court  to  order  the  costs  of  the  abortive  proceedings  to  reduce 
the  composition  to  be  paid  out  of  the  bankrupt's  estate,  but  the  application  was  re- 
fused in  the  county  court  and  afterwards  by  the  Chief  Jud^e  : 

Hdd^  that  the  abortive  proceedings  were  not  *' pending"  at  the  time  of  the 
bankruptcy,  within  the  meaning  of  rule  292  of  the  Banlnruptcy  Rules,  1870,  and 
that  at  any  rate  the  exercise  by  the  county  court  of  the  discretion  given  to  it  by 
the  rule  ought  ^ot  to  be  interfered  with ;  and  that  the  proceedings  to  reduce  the 
oamposition  were  not  authorized  by  the  6th  clause  of  sect.  126  of  Uie  Bankruptcy 
Act,  1869. 

Ez  parte  Jeffery  (')  distinguished. 

(»)  Law  Rep.,  9  Ch.,  144. 


[8  Chancery  Division,  60.] 
V.C.B.,  May  24,  1876.     C.A.,  Jan.  18,  19,  1878. 

*West  v.  Orr.  [60 

[1876     W.     26.] 

Will — Conatruetion — Gift  Original  or  Substituiianal-^Iuue  of  Child  dead  before  daU 

of  WiU. 

A  testator  gave  his  residnarv  estate  to  his  wife  for  Y\i%  and  after  her  decease  to 
such  of  the  children  of  his  two  late  sisters  as  should  survive  his  said  wife  and  should 
attain  twenty-one  or  marry,  in  equal  sliares ;  but  in  case  any  of  such  cliildren  sliould 


120  CHANCERY  DIVISION.  [Vol.  VIII. 

1878  West  V.  Orr.  OA. 

be  dead  at  his  (the  te8tator*8)  decease,  then  he  directed  that  such  issue  should  take 
the  share  of  their  deceased  parent : 

Held  (affirming  the  decision  of  Bacon,  V.C.),  that  the  gift  to  the  issue  of  deceased 
children  was  a  substitutionary  gift,  and  that  the  issue  of  a  child  who  was  dead  at 
the  date  of  the  will  could  take  nothing. 

Robert  Orr,  by  his  will,  dated  the  9th  of  August,  1873, 
after  giving  certain  specific  and  pecuniary  legacies,  gave  all 
the  residue  of  his  real  and  personal  estate  to  his  wife  Mar- 
garet Orr  and  three  other  persons,  in  trust  to  sell  and  con- 
vert into  money  his  said  residuary  estate,  and  to  pay  the 
income  thereof,  subject  to  an  annuity  of  £200  to  his  niece 
Mary  Anne  Cansh  (a  daughter  of  his  late  sister  Mary)  dur- 
ing her  life,  unto  his  wife  Margaret  Orr  during  her  life,  and 
the  will  then  proceeded  as  follows : — 

**  And  after  the  decease  of  my  said  wife  I  direct  that  my 
trustees  shall  pay  and  divide  the  capital  and  income  of  my 
said  residuary  estate  unto  and  equally  amongst  such  of  the 
61]  children  of  *my  late  sisters,  Margaret  and  Mary,  as 
Bhall  survive  my  said  wife,  and  being  males  shall  attain  the 
age  of  twenty-one  years,  or  being  females  shall  attain  that 
age  or  marry  under  that  age.  But  in  case  any  of  such  chil- 
dren shall  be  dead  at  my  decease  leaving  lawful  issue,  then 
I  direct  that  such  issue  shall  take  (and  if  more  than  one,  in 
equal  shares  as  tenants  in  common)  the  share  of  their  de- 
ceased parent." 

The  testator  died  on  the  5th  of  January,  1874. 

The  testator's  sister  Margaret  married  W.  Mirren,  and 
died  on  the  26th  of  August,  1823,  having  had  two  children 
only  who  attained  twenty-one  or  married,  namely,  Elizabeth, 
who  married  W.  Cummings,  and  was  still  living,  and  Mary, 
who  married  T.  West,  and  died  on  the  19th  of  January, 
1868,  before  the  date  of  the  testator's  will,  having  had  eight 
children,  of  whom  six  were  living,  at  the  death  of  the  testa- 
tor, and  were  all  still  living,  two  being  minors. 

The  testator's  sister  Mary  Stewart  left  one  child,  the  said 
Mary  Anne  Cansh,  who  died  in  January,  1875. 

The  action  was  brought  by  Frederick  William  West,  one 
of  the  infant  children  of  Mary  West,  against  the  testator's 
widow  and  the  other  trustees  of  the  will,  for  the  administra- 
tion of  the  estate.  The  defendants  demurred,  in  order  to 
raise  the  question  whether  the  plaintiff  was  entitled  to  any 
share  of  the  testator's  estate  under  the  residuary  gift. 

Wie  demurrer  was  heard  before  Vice-Chancellor  Bacon  on 
the  24th  of  May,  1876. 

Kay^  Q.C.,  and  Medd^  for  the  demurrer :  The  gift  to  the 
children  of  the  testator's  sisters  Margaret  and  Mary  is  a  gift 
to  a  class.    In  order  to  qualify  them  as  members  of  the  class 
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they  must  be  alive  at  the  date  of  the  will  and  suVvive  the 
widow,  and  must  attain  twenty-one  or  marry.  Then  the 
testator  says  that  in  case  of  any  of  ''such"  children  being 
dead  at  his  decease,  their  issue  shall  take  the  share  of  the 
deceased  parent.  The  plain tifTs  mother,  Mary  West,  died 
in  1868,  and  hence  never  could  have  become  a  member  of 
the  class,  as  she  was  dead  at  the  date  of  the  will. 

It  is  most  clearly  settled  that  where  there  is  a  gift  of  this 
kind  *to  the  children  of  a  member  of  a  class,  no  one  [62 
can  possibly  take  under  a  substitutional  gift  unless  the  par- 
ent was  or  might  possibly  be  one  of  the  original  class. 

If  the  gift  had  been  to  the  member  of  a  class,  "and"  to 
the  children  of  any  member  of  the  class,  that  would  have 
been  an  original,  not  a  substitutional  gift.  There  would,  in 
fact,  have  been  one  compound  class.  Moreover,  here  the 
word  is  "  such  " ;  and  the  gift  is  a  gift  of  "  the  share  of  their 
deceased  parent,"  i.e.,  of  the  share  which  their  deceased 
parent  would  have  taken.  But  this  daughter  having  been 
dead  at  the  date  of  the  will,  could  never  have  taken  a  share 
of  the  residuary  estate. 

The  case  is  governed  by  In  re  Hotchkiss*  Trusts  (')  and 
Christopher  son  v.  Naylor  (*).  Other  authorities  are  Butter 
V.  Ommaney  ('),  Hdbergham  v.  Ridehalgh  (*),  and  Hunter 
V.  CheshireX*). 

Sir  H.  Jackson^  Q.C.,  and  E,  P.  C,  Hanson^  for  the  plain- 
tiff :  If  this  case  were  within  Christopher  son  v.  Naylor 
there  is  a  conJ9.ict  of  authority  as  to  whether  that  case  is 
binding  or  not.  Vice-Chancellor  Malins  in  In  re  Potter^ s 
Trust  {*)  expressly  declined  to  follow  Christopherson  v. 
Naylor^  and  in  Aaams  v.  Adams  (')  he  adhered  to  his  opin- 
ion, notwithstanding  the  remarks  of  Vice-Chancellor  James 
in  In  re  Hotchkiss"  Trusts. 

But,  in  truth,  the  case  is  not  within  ChristopJierson  v. 
Naylor.  The  gift  here  is  original,  not  substitutional,  and 
that  being  so,  In  re  Hotchkiss*  Trusts  is  in  our  favor. 
"Such"  children  cannot  mean  children  of  the  sisters  who 
shall  survive ;  it  merely  means  children  of  the  sisters.  In 
other  words,  testator  makes  a  gift,  first,  to  the  children  of 
his  sisters  who  shall  survive  his  wife  and  attain  twenty-one  ; 
and,  secondly,  to  the  children  of  any  child  of  his  sister  who 
may  be  dead  at  his  decease :  Loring  v.  Thomas  (") ;  In  re 

Q)  Law  Rep.,  £q.,  648.  (<)  Law  Rep.,  8  Eq.,  62.  58. 

(«)  1  Mer..  820.  O  Law  Rep.,  14  Eq.,  246,  250 ;  8  Eng. 

(*)  4  Ruas.,  78.  R.,  720. 

(*)  Law  Rep.,  9  Eq.,  895.  («)  1  Dr.  <&  Sm.,  497. 

(»)  Ibid.,  8  Ch.,  751 ;  6  Eng.  R.,  592. 

26  Eng.  Rep.  16 
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ChapmarCs  Will{^).  Of  the  wide  construction  wliich  the 
court  will  put  on  the  word  "such"  there  are  examples  in 
Kfuff  V.  Cleveland  (') ;  la  re  Philps^  Will  ('). 
63]  *The  word  "share"  must  have  some  meaning  given 
to  it ;  and  the  only  meaning  possible  is  that  it  defines  what 
the  deceased  parent  would  have  taken  had  he  or  she  lived : 
Bebb  V.  Beckwith  (*) ;  In  re  Faulding^s  Trusts  {*) ;  Oiles  v. 
Giles  (•) ;  Tytherleigh  v.  Harbin  ('). 

Bacon,  V.C:  What  I  am  asked  to  do  on  behalf  of  the 
plaintiff  in  this  case  is  rather  to  make  a  will  for  the  testator 
than  to  construe  the  will  according  to  the  way  in  which  the 
testator  has  expressed  himself. 

I  cannot  give  ear  to  the  suggestion  that  the  testator  must 
be  taken  to  have  been  acquainted  with  the  fact  of  his  niece's 
death. 

I  find  that  in  August,  1873,  the  testator  makes  his  will ; 
and  the  present  claim  is  made  by  a  child  of  a  niece  who  died 
in  1868.  I  have  listened  with  the  greatest  interest  to  the 
many  cases  which  have  been  cited,  in  all  of  which  the  de- 
cisions turned  upon  the  particular  words  which  were  used, 
and  which,  it  may  be,  are  not  very  easy  to  reconcile  with 
each  other.  But  there  are  certain  rules  of  law  which  must 
not  be  infringed  or  perverted,  where  it  is  said  that  the  words 
of  the  will  are  the  only  guide  with  which  a  judge  is  fur- 
nished, or  which  he  is  authorized  to  deal  with.  Amongst 
those  rules  is  this :  You  cannot  give  a  legacy  to  a  dead 
man  ;  but  you  may  include  in  your  gift  the  representatives 
of  a  person  who  may  be  deceased. 

Here  then  we  have  a  testator,  to  whom  I  cannot  impute 
any  knowledge  that  his  niece,  Mrs.  West,  was  dead,  making 
his  will  in  1863.  If  he  had  any  knowledge  of  the  fact,  he  has 
not  adverted  to  it  in  any  terms  that  I  can  regard.  He  gives 
his  residue  to  a  class,  which  at  the  date  of  his  will  consisted 
of  only  two  persons.  He  says  [His  Lordship  read  the  gift 
of  residue,  and  continued] :  There  were  then  in  existence 
two  persons  who,  he  supposed,  might  survive  his  widow. 
They  alone  constituted  the  class  from  which  the  root  of  title 
of  the  persons  to  take  under  the  subsequent  clause  must  be 
derived.  If  at  the  time  of  the  will  there  were  only  two  per- 
sons constituting  the  class,  and  the  mother  of  the  plaintiff 
64]  *was  not  one  of  them,  how  can  I  hold  that  the  plaintiff 
is  entitled  under  the  subsequent  clause  ? 

(»)  32  Beav.,  882.  (<)  2  Beav.,  808. 

(«)  26   Bca?.,  26,    166;  4  De  G.  A  J.,         («)  26  Beav.,  263. 
477,  480.  («)  8  Sim.,  360. 

(»)  Law  Rep.,  7  Eq.,  161.  (i)  6  Sim.,  329. 
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It  is  not  necessary  for  me  to  consider  the  case  of  Christo- 
pher son  V.  Naylor  (*)  The  only  case  to  which  I  find  it  neces- 
sary to  refer  is  Hunter  v.  Cheshire  ('),  which  is  the  most 
recent  decision  of  those  which  have  been  cited.  Sir  Henry 
Jackson  seemed  to  think  that  the  decision  in  Hunter  v. 
Cheshire  turned  npon  the  meaning  of  the  word  "  legatee." 
But  the  thing  decided  by  Vice-Chancellor  Malins,  and  which 
was  affirmed  by  the  Court  of  Appeal,  was,  that  the  children 
of  a  child  who  died  before  the  date  of  the  will  could  not  take. 
Here  I  am  asked  to  include  in  the  subsequent  bequest  in  this 
will  the  children  of  a  niece  of  the  testator,  who  was  dead  at 
the  date  of  the  will.  In  construing  a  clause  of  this  kind 
one  must  first  ascertain  the  class  referred  to,  and  that  class  I 
find  to  be — children  of  the  testator's  two  sisters  who  should 
survive  his  widow  and  attain  twenty-one.  The  testator  says 
"in  case  any  of  such  children" — still  referring  back  to  the 
children  whom  he  had  before  defined — shall  be  dead  at  his 
decease  leaving  issue,  such  issue  shall  take.  As  I  cannot 
find  in  this  will  any  share  or  interest  which  would  have  been 
taken  by  the  parent  of  this  infant  plaintiff,  I  cannot  find  that 
the  plaintiff  is  entitled  to  any  share  at  all  under  the  will. 
In  my  opinion  none  of  the  cases  which  have  been  referred 
to,  except  Hunter  v.  Cheshire^  have  any  application.  The 
demurrer  must  be  allowed. 


Prom  this  decision  the  plaintiff  appealed.  The  appeal 
was  heard  on  the  18th  of  January,  1878. 

Sir  H.  Jackson^  Q.C.,  and  Byrne^  for  the  appellant:  In 
addition  to  the  cases  cited  before  the  Vice-Chancellor,  they 
referred  to  Waugh  v.  Waugh  (") ;  Parsons  v.  Ghalliford  (*) ; 
Phillips  V.  Phulips  (•) ;  Martin  v.  Holgate  (*) ;  In  re  Sib- 
ley's Trusts  (') ;  Inre  Smithes  Trusts  (•) ;'  Smith  v.  Smith  ("). 

*Kay,  Q.C.,  and  Medd^  for  the  defendants,  were  not  [65 
called  on. 

James,  L.J.:  In  this  case  we  are  not  at  liberty  to  intro- 
duce any  gift  from  any  sort  of  notion  as  to  what  would  have 
been  a  proper  will  for  the  testator  to  make,  or  what  we  may 
assume  to  have  been  his  general  intention  of  dividing  his 
property  equally.  If  the  words  in  the  will  had  been  "among 
sucn  of  the  children  of  my  late  sisters  as  shall  survive  me, 
but  in  case  any  of  such  children  shall  be  dead  at  my  decease 

Q)  1  Mer.,  820.  (•)  Law  Rep.,  1  H.  L.,  176. 

(«)  Law  Rep..  8  Ch.,  761.  C)  6  Ch.  D.,  494 ;  2  Eng.  R.,  246. 

(»)  2  Mv.  <k  K.,  41.  (»)  Ibid.,  497.  n. 

(<)  10  Jur.  (N.S.),.281.  (•)  8  Sim.,  363. 

(»)  iOJur.  (N.S.),  1178. 
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leaving  lawful  issue,  then  I  direct,"  then,  possibly,  it  might 
haver  been  considered  that  we  could  have  said  that  this  was 
not  a  substitutional  class.  But  here  the  words  seena  to  me 
to  prevent  that ;  and  taking  the  whole  of  the  context  with- 
out reference  to  the  results  (which  after  all  we  must  do), 
and  taking  the  plain  meaning  of  the  words  of  the  will, 
namely,  ''amongst  such  children  of  my  late  sisters  as  shall 
survive  my  said  wife,"  it  is  quite  impossible  that  in  such  a 
clause  as  that  he  could  have  contemplated,  in  the  first  in- 
stance, children  who  were  already  dead.  And,  seeing  that, 
ordinarily  speaking,  the  gift  to  a  class  is  a  gift  to  a  class  of 
persons  living,  it  appears  to  me,  putting  the  two  sentences 
together,  that  the  plain  grammatical  construction  of  the  will 
is  this — ''equally  amongst  such  of  the  children  now  living 
of  my  late  sisters  Margaret  and  Mary  as  shall  survive  my 
said  wife ;  but  in  case  any  of  such  children" — that  is,  any 
of  the  children  now  living— "shall  be  dead  at  my  decease 
leaving  lawful  issue,  then  I  direct  that  such  issue  shall  take 
the  share  of  their  deceased  parent."  He  is  dealing  with  the 
class  who  are  living  at  the  date  of  his  will,  but  who  might 
possibly  die  between  the  date  of  his  will  and  of  his  own 
death,  and  then  the  whole  gift  taken  grammatically  is  con- 
sistent. What  is  somewhat  startling  is  that  he  does  leave 
out  in  the  plainest  possible  way  the  issue  of  children  dying 
between  his  death  and  the  death  of  his  wife,  and  by  no  pos- 
sible construction  could  you  let  in  the  whole  class  of  the 
second  generation.  You  are  bound  by  the  express  words  of 
the  will  to  exclude  the  issue  of  a  person  dying  a  day  after 
the  testator,  because  he  has  said  so  ;  and  I  think  you  must 
in  like  manner  follow  the  words  of  the  will  and  hold  them 
to  mean  "such  of  the  children  now  living  as  shall  survive 
66]  niy  wife  ;  but  if  any  of  those  children  shall  die  *in  my 
lifetime,  then  I  give  it  to  their  issue."  I  think  the  Vice- 
Chancellor's  decision  must  be  affirmed. 

Baggallay,  L.J.:  I  agree  with  the  Vice-Chancellor  in 
thinking  that  the  testalor  has  expressed  himself  in  intelligi- 
ble language.  It  is  possible  that  had  we  been  making  the 
will  instead  of  the  testator  we  might  have  made  provision 
for  other  events  than  he  has  made  provision  for,  but  I  see  no 
difficulty  in  construing  this  will  as  it  is. 

Then,  treating  the  portion  of  the  will  with  which  we  have 
to  deal  as  divided  into  two  clauses,  I  think  it  is  convenient 
to  consider  first  what  the  true  construction  of  the  first  clause 
is  before  we  consider  whether  the  second  is  by  way  of  sub- 
stitution or  an  original  gift. 

Taken  per  se  I  see  no  difficulty  in  construing  this  first 
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clause.  The.  testator  having  directed  the  income  of  his  re- 
siduary estate  to  be  paid  to  his  wife  for  life,  says,  that  upon 
hnr  death  the  capital  is  to  be  divided  equally  amongst  such 
of  the  children  of  his  late  sisters  as  shall  survive  his  wife. 
Nothing  is  more  clear  than  that  the  death  of  the  wife  is  made 
the  period  at  which  the  class  taking  under  that  clause  are 
to  be  ascertained.  Prom  the  very  nature  of  the  case,  the 
persons  who  were  to  take  were  to  be  the  children  then  living 
who  survived  his  wife.  The  gift  was  only  to  persons  living 
at  the  time  when  the  will  was  made.  Having  provided  that 
the  children  who  are  to  be  the  persons  to  take  the  capital 
as  a  class  when  his  wife  dies  shall  be  the  children  of  his  late 
sisters  then  living,  is  there  anything  unreasonable  in  saying, 
"But  if  any  of  the  persons  in  whose  favor  I  have  made  this 
previous  gift  shall  die  in  my  own  lifetime,  leaving  issue,  I 
substitute  their  issue  for  them"?  It  is  perfectly  clear  and 
intelligible,  leading  no  doubt  to  the  capricious  result  that  a 
child  of  a  sister  who  survived  the  testator,  but  died  before 
his  wife,  if  the  wife  survived  him,  would  be  excluded.  Still 
those  accidental  results  are  frequently  not  present  to  tl^e 
minds  of  testators  when  they  are  framing  their  wills. 

Then,  having  thus  arrived  at  the  true  construction  of  the 
first  class,  the  second,  as  I  have  suggested,  seems  to  me  to 
be  perfectly  clear.  It  is  a  substitutional  gift  in  favor  of  the 
issue  of  any  of  *those  children  who  should  die  in  his  [67 
own  lifetime.  I  see  nothing  upon  the  face  of  the  will — and 
from  what  appears  upon  the  face  of  the  will  we  are  at  liberty 
alone  to  draw  any  inference  on  this  point — to  show  that  he 
contemplated  no  other  result  than  his  wife  surviving  him. 
No  doubt  in  fixing  the  original  gift  he  did  contemplate  his 
wife  taking  a  first  life  estate,  but  there  is  nothing  whatever 
to  show  that  when  he  was  making  provision  for  the  case  of 
any  of  the  children  dying  in  his  own  lifetime  he  was  then 
limiting  it  to  the  case  in  which  his  wife  should  survive  him. 
It  would  lead  to  almost  a  ridiculous  result  had  that  been 
his  intention. 

But  then  it  is  suggested  you  are  to  read  the  second  class, 
not  as  substituting  tne  issue  of  a  deceased  child  for  the  child 
who  would  have  taken  under  the  previous  gift,  but  you  are 
to  treat  it  as  a  separate  gift,  as  in  fact  creating  together  with 
the  first  class  a  compound  class  composed  in  part  of  chil- 
dren of  his  deceased  sisters,  and  in  part  of  the  issue  of  chil- 
dren of  deceased  sisters.  Several  cases  have  been  referred 
to  in  which  there  has  been  but  one  class,  and  from  the  pecu- 
liar phraseology  in  which  that  one  class  was  described,  it 
has  been  held  to  be  a  compound  class,  composed  of  chil- 
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dren  and  the  issue  of  children ;  but  no  case  has  been  cited 
at  all  approaching  that  which  we  are  now  dealing  with.  If 
we  were  to  hold  it  so  in  this  case  it  would  lead  to  the  extra- 
ordinary result,  that  for  the  purpose  of  ascertaining  the 
compound  class  you  are  to  have  regard  to  two  different 
periods,  for  one  portion  of  the  class  was  to  be  composed  of 
the  children  of  the  testator's  late  sisters  who  should  be  liv- 
ing at  the  death  of  his  wife,  and  the  other  should  be  com- 
posed of  the  children  of  deceased  sisters  who  should  die 
before  the  testator.  I  find  nothing  whatever  in  this  will 
which  at  all  indicates  that  the  testator  contemplated  that 
the  class  of  beneficiaries  should  be  ascertained  at  two  differ- 
ent periods,  which  must  be  the  result  if  that  construction 
is  adopted. 

Therefore  it  is  not  necessarv  to  consider  Christopher  son 
V.  Naylor  (*)  and  the  variety  or  other  cases  to  which  refer- 
ence has  been  made,  because  we  have  got  here  an  element 
which  relieves  us  of  a  great  difliculty  which  arose  in  those 
68]  cases,  namely,  the  fact  *that  the  testator  has  in  his 
will  indicated  two  different  periods.  In  Christopher  son  v. 
Naylor  (*),  and  almost  every  other  case  where  the  question 
of  substitution  has  arisen,  you  find  only  one  period  at  which 
both  portions  of  the  class  are  to  be  ascertained — either  the 
decease  of  the  testator  or  the  period  of  distribution. 

It  appears,  therefore,  to  me,  on  a  fair  and  reasonable  con- 
struction of  this  will,  that  what  the  testator  intended  was, 
that  those  children  of  his  deceased  sisters  who  survived  his 
wife  should  take  the  capital  of  the  estate ;  but  as  regards 
any  of  those  who  were  living  at  the  time  when  he  made  his 
will,  but  subsequently  died  before  his  decease,  there  should 
be  substitution  of  their  issue. 

Thesiger,  L.  J.:  I  am  also  of  opinion  that  the  judgment 
of  the  Vice-Chancellor  should  be  affirmed.  I  am  far  from 
saying  that  the  principles  of  construction  thus  adopted  are 
such  as  in  this  case  or  in  the  majority  of  cases  really  effect- 
uate the  intentions  of  the  testator ;  but  I  feel  strongly  on 
the  one  hand  the  danger  of  speculating  on  the  intention  of 
testators  apart  from  the  language  used  by  them,  and  on  the 
other  hand  the  inconveniences  which  arise  from  unsettling 
principles  of  construction  which  have  been  clearly  laid  down, 
and  for  a  considerable  time  consistently  followed,  and  I 
agree  entirely  with  what  Lord  Justice  James,  when  Vice- 
Chancellor,  said  in  In  re  Hotchkiss^  Trusts  ("),  as  to  the 
unseemliness  of  courts  of  co-ordinate  jurisdiction  coming  to 
contrary  decisions  in  similar  cases.      Whatever  has  been 

(')  1  Mer.,  320.  («)  Law  Rep.,  8  Eq.,  648. 
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said  as  to  the  decision  in  the  case  of  Christophei'son  v.  Nay- 
lor^  that  decision  has  been  followed  by  a  long  bead-roll  of 
authorities,  subsequent  in  point  of  time,  as  well  as  prior,  to 
the  decisions  of  Vice-Chancellors  Stuart  and  Malins,  im- 
pugning that  decision,  and  has  been  upon  two,  if  not  more, 
occasions  cited  without  disapproval  in  the  Court  of  Appeal 
in  Chancery,  to  the  position  and  jurisdiction  of  which  this 
court  has  succeeded.  Under  such  circumstances  I  do  not 
feel  myself  at  liberty  to  question  the  principles  of  decision 
which  were  laid  down  in  that  case,  and  which  form  the 
foundation  of  the  judgment  in  it. 

Coining,  then,  to  the  wording  of  the  present  will,  in  the 
first  *place,  I  read  the  words  "  unto  and  amongst  such  [69 
of  the  children  of  m^  late  sisters  Margaret  and  Mary  as  shall 
survive  mv  said  wife,"  as  importing  a  class  made  up  of 
children  oi  his  sisters  Margaret  and  Mary  living  at  the  date 
of  the  will,  pursuant  to  the  recognized  principle  of  law  that 
in  the  case  of  a  gift  to  a  class  the  testator,  in  the  absence  of 
expressions  showing  a  contrary  intention,  must  be  supposed 
to  include  only  living  objects,  the  vesting  of  the  gift  in  the 
present  case  being  made  contingent  on  tlie  cjiildren  surviv- 
ing the  wife. 

In  the  second  place,  I  read  the  words  "in  case  any  of  such 
children  shall  be  dead  at  my  decease,"  as  referring  to  the 
antecedent  clause,  and  therefore  as  equivalent  to  the  words 
"in  case  any  of  the  children  living  at  the  date  of  my  will 
shall  be  dead  at  my  decease." 

In  the  third  place,  it  appears  to  me  that  the  ^ft  to  the 
issue  must  be  read  as  substitutional  and  not  original,  for  it 
speaks  of  the  issue  referred  to  taking  the  share  of  their  de- 
ceased parent,  and  also  refers  to  a  period  differing  from  that 
which  had  been  previously  mentioned. 

Finallv,  therefore,  it  follows  as  a  consequence  of  the  gift 
being  suostitutional  and  not  original  that  only  such  persons 
can  take  as  can  show  that  their  parents  formed  part  of  the 
original  class.  Here  the  appellant's  mother  was  dead  at  the 
date  of  the  will,  and  therefore  did  not  form  one  of  the  origi- 
nal class. 

Solicitors:  M,  K.  Braund^  agent  for  J.  T.  Ray,  Brad- 
ford, York ;  Maples^  Teesdale  <&  Co. 
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[8  Chancery  Division,  70.] 
Far,  J.,  July  24,  1877.     C.  A.,  Jan.  26,  1878. 

70]  *BONNEWELL  V,    JeNKINS. 

[1876    B.     621.] 
Contract  by  Letters — Acceptance — Reference  to  formal  Contract. 

The  defendant  placed  a  leasehold  property  in  the  hands  of  a  house  agent  for  sale. 
The  plaintiff  wrote  to  the  agent,  "  In  reference  to  J.'s  property  in  Fleet  Street,  I  think 
£800  for  the  lease,  fixtures,  Ac,  is  about  what  I  should  oe  willing  to  give.  Posses- 
sion to  be  given  me  within  fourteen  days  from  date.  This  offer  is  made  subject  to 
the  conditions  of  the  lease  being  moaified  to  my  solicitor's  satisfaction.**  Shortly 
afterwards  the  agent  wrote  back,  "  We  are  instructed  to  accept  your  offer  of  £800 
for  these  premises,  and  have  asked  J.'s  solicitor  to  prepare  contract."  The  required 
modification  in  the  lease  was  procured : 

Held,  by  Fry,  J.,  and  by  the  Court  of  Appeal,  that,  notwithstanding  the  reference 
to  a  future  contract,  the  two  letters  constituted  a  complete  contract. 

Boenter  y.  Miller  Q)  distinguished. 

This  was  a  purchaser's  action  for  specific  performance. 

The  defendant  being  owner  of  a  leasenold  property,  placed 
it  in  the  hands  of  Fox  &  Bousfield,  estate  agents,  for  sale 
by  auction.  The  sale  by  auction  did  not  come  off,  but  the 
property  remained  in  the  hands  of  the  estate  agents  for  sale. 

On  the  26th  of  February,  1876,  the  plaintiff  having  seen 
an  advertisement  of  the  property,  wrote  to  Fox  &  Bousfield 
as  follows : — 

**In  reference  to  Mr.  Jenkins'  premises  in  Fleet  Street,  I 
have  gone  into  the  matter,  and,  considering  that  the  rent 
was  very  considerably  raised  last  year  when  the  lease  was 
granted,  I  think  £800  for  the  lease,  fixtures,  fittings,  &c., 
excluding  good-will,  is  about  the  price  I  should  be  willing 
to  give.  Possession  to  be  given  me  within  fourteen  days 
from  date,  and  all  outgoings  paid  by  vendors  up  to  Laay 
Day  next.  This  offer  is  made  subject  to  the  conditions  of 
the  lease  being  modified  to  my  solicitor's  satisfaction,  which 
I  am  informed  can  be  done.  Kindly  let  me  hear  from  you 
as  soon  as  possible." 

Bousfield  saw  the  defendant,  received  authority  from  him 
71]  to  *accept  the  offer,  and  on  the  3d  of  March  wrote  to 
the  plaintiff  as  follows : — 

"167  and  168  Fleet  Street. 

"We  are  instructed  to  accept  your  offer  of  £800  for  these 
premises,  and  have  asked  Mr.  Jenkins'  solicitor  to  prepare 
contract." 

No  further  contract  was  signed,  but  the  vendor  procured 

(»)  6  Ch.  D.,  648;  22  Eng.  R.,  882 ;  reversed,  24  Eng.  R.,  684. 


Vol  VIII.]  CHANCERY  DIVISION.  129 

C.A.  Bonnewell  v.  Jenkins.  1878 

an  alteration  in  the  lease  to  the  satisfaction  of  the  purchaser's 
solicitor.  Disputes  having  arisen,  the  vendor  ultimately 
ref  nsed  to  complete.  The  purchaser  then  commenced  an  ac- 
tion for  specific  performance,  and  the  question  was  whether 
the  above  letters  made  a  binding  contract. 

The  action  was  heard  before  Pry,  J.,  on  the  24th  of  Julv, 
1877. 

Norths  Q.C.,  and  W.  Barber^  tor  the  plaintiff,  referred  to 
■  Bailey  v.  Sweeting  (*) ;  Warner  v.  Willington  (*) ;  Crossley 
V.  Maycock{^). 

Cookson^  Q.C.,  and  Dauney^  for  the  defendant. 

Norths  in  reply. 

Pry,  J.:  It  is  said  that  the  statement,  "  We  are  instructed 
to  accept  your  ofifer  of  £800  for  these  premises,"  is  an  accept- 
ance only  of  one  of  several  terms  contained  in  the  letter  of 
the  26th  of  Pebruary.  Now,  in  my  view,  the  true  rule  for 
construing  an  instrument  is  to  consider  what  the  writer  must 
have  conceived  that  the  reader  would  understand  from  it. 
What,  then,  in  this  case,  would  Mr.  Bousfield  conceive  that 
Mr.  Bonnewell  would  understand  to  be  the  effect  of  his 
letter?  After  having  enumerated  all  the  terms  which  con- 
stituted his  proposal,  he  speaks  of  the  whole  as  connsti- 
tuting  one  offer,  because  he  says,  "This  offer  is  made 
subject  to,"  &c.  Mr.  Bonnewell' s  conception,  therefore,  was 
that  he  had  made  one  offer,  and  one  offer  only,  and  when 
Mr.  Bousfield  replies  that  he  is  *' instructed  to  accept  your 
offer  of  £800  for  these  premises,"  I  think  he  is  referring  to 
the  offer  made  in  that  letter  of  the  26th  of  Pebruary,  de- 
scribing it  by  reference  to  its  most  material  term,  namely, 
*the  amount  of  money  to  be  paid  for  the  premises.  I  [72 
think,  therefore,  that  he  intended,  and  must  be  deemed  to 
have  intended,  to  accept  in  an  unqualified  manner  the  offer 
contained  in  the  letter  of  the  26th  of  Pebruary.  No  doubt 
that  is  followed  by  this  statement:  ''We  have  asked  Mr. 
Jenkins'  solicitor  to  prepare  contract."  Now  if  the  matter 
were  not  covered  by  decision,  it  is  very  probable  that  I 
should  feel  myself  drawn  to  the  conclusion  that  wherever 
there  is  a  reference  to  a  future  contract  the  letters  themselves 
do  not  constitute  a  contract,  and  for  this  very  obvious  rea- 
son, that  a  reference  to  a  contract  as  a  future  thing  seems 
to  negative  the  notion  of  the  existence  of  a  contract  as  a 
present  thing.  But  it  is  too  late  for  that  argument  to  be 
used  before  me  successfully,  when  along  series  of  cases  has  es- 
tablished this  proposition,  that  the  mere  reference  to  a  future 

(1)  9  C.  B.  (N.S.),  848.  («)  3  Drew.,  628. 

(»)  Law  Rep.,  18  Eq.,  180;  9  Eng.  R.,  727. 

25  Eng.  Rep.  17 
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contract  is  not  enough  to  negative  the  existence  of  a  present 
one  ;  and  that  principle  has  been  very  clearly  expressed  by 
the  present  Master  of  the  Rolls  in  the  case  of  Crossley  v. 
Maycock  (*),  which,  as  far  as  I  know,  is  the  last  case  upon  the 
subject.  His  Lordship  there  says:  *'The  pnnciple  which 
governs  these  cases  is  plain.  If  there  is  a  simple  accept- 
ance of  an  offer  to  purchase,  accompanied  by  a  statement 
that  the  acceptor  desires  that  the  arrangement  should  be  put 
into  some  more  formal  terms,  the  mere  reference  to  sucn  a 
proposal  will  not  prevent  the  court  from  enforcing  the  final 
agreement  so  arrived  at.  But  if  the  agreement  is  made  sub- 
ject to  certain  conditions  then  specified  or  to  be  specified  by 
the  party  making  it,  or  by  his  solicitor,  then  until  those 
conditions  .are  accepted  there  is  no  final  agreement  such  as 
the  court  will  enforce."  I  am,  therefore,  bound  to  inquire 
to  which  of  these  two  categories  the  present  acceptance  be- 
longs, and  I  come  to  the  conclusion  that  it  is  a  simple  accept- 
ance of  the  oflfer  made  by  the  plaintiflf,  accompanied  by  a 
mere  statement  of  an  intention  tliat  that  arrangement  shall 
be  reduced  into  a  formal  contract.  Therefore,  having  regard 
to  the  a u thorites,  I  am  not  at  liberty  to  come  to  any  other 
conclusion  than  that  the  letters  constitute  a  binding  contract. 

The  defendant  appealed.  The  appeal  was  heard  on  the 
26th  of  January,  1878. 

73]  *Gookson^  Q.C.,  and  Dauney^  for  the  appellant:  We 
contend  that  there  is  in  the  letter  of  the  3d  of  March  no  ac- 
ceptance of  all  the  terms  in  the  letter  of  the  26th  of  Feb- 
ruary, but  only  an  acceptance  of  the  price.  The  duty  of  the 
estate  agent  was  to  find  a  purchaser,  not  to  bind  the  vendor 
by  an  open  contract ;  and  we  contend  that  on  the  true  con- 
struction of  the  letter  he  did  not  purport  to  do  so,  and  that 
there  was  to  be  no  bargain  till  the  final  contract  was  signed  : 
Chinnock  v.  Marchioness  of  Ely  (') ;  Brogden  v.  Metropol- 
itan Railway  Company  (') ;  Honeyman  v.  Marryat  (*)  ; 
Crossley  v.  Maycock  (') ;  Winn  v.  Bull  (*).  The  observations 
in  Rossiter  v.  Miller  (•)  and  Ridgway  v.  Wharton  (')  are 
strongly  in  our  favor. 

Norths  Q.C.,  and  W.  Barber ^  for  the  plaintiflf,  were  not 
called  upon. 

James,  L.J.:  I  am  clearly  of  opinion  that  the  order  of 
Mr.  Justice  Fry  ought  to  be  affirmed.  Whether  there  is  a 
binding  contract  or  not  depends  on  the  construction  of  two 

(')  Law  Rep.,  18  Eq.,  180;  9  Eng.  R.,  727.        (*)  7  Ch.  D.,  29;  23  Eng.  R.,  379. 

(»)  4  D.  J.  <fe  S.,  688.  («)  6  Ch.  D.,  648 ;  22  Eng.  R.,  882. 

(»)  2  App.  Gas.,  666  :  20  Eng.  R.,  171.  Reversed,  24  Eng.  R.,  684. 

(*)  21  Beav.,  14;  6  H.  L.  C,  112.  (')  6  H.  L.  C,  238,  268. 
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letters.  It  is  settled  law  that  a  contract  may  be  made  by 
letters,  and  that  the  mere  reference  in  them  to  a  future 
formal  contract  will  not  prevent  their  constituting  a  binding 
bargain.  There  are  indeed  cases,  such  as  Hossiierv.  Miller^ 
where  the  court  may  hold  that  the  reference  to  the  future 
contract  is  such  as  to  show  that  the  parties  did  not  intend  to 
be  bound  until  it  was  signed,  but  such  cases  depend  on  their 
own  special  circumstances.  Here  there  is  an  unconditional 
acceptance  by  the  defendant  of  the  plaintiff's  offer,  and  the 
reference  to  the  preparation  of  a  fornaal  contract  appears  to 
me  to  be  immaterial. 

Baggallat,  L.J.:  The  question  is  whether  these  letters 
constituted  a  binding  contract.  Mr.  Cookson  referred  to 
the  remarks  of  Lord  Justice  *James  in  Rossiter  v.  [74 
Miller  (*).  I  entirely  concur  in  those  observations,  but  1  do 
not  think  that  they  are  applicable  in  the  present  case.  If 
the  defendant's  letter  had  stopped  at  the  end  of  its  first  part, 
no  doubt  could  have  been  entertained  that  there  was  a  con- 
tract ;  then  follows  the  reference  to  the  preparation  of  a 
formal  contract.  The  signature  of  such  a  contract  may  be 
made  a  condition  precedent  to  the  existence  of  any  binding 
bargain,  but  the  letter  must  be  expressed  in  such  a  way  as 
to  show  clearly  that  such  a  condition  is  intended,  and  that 
is  not  the  case  here.  The  condition  as  to  the  modification 
of  the  lease  was  complied  with  before  the  end  of  March,  and 
the  contract  then  ceased  to  be  conditional. 

Thesigeb,  L.  J.:  I  am  entirely  of  the  same  opinion.  *  The 
principle  established  by  the  authorities  is,  that  a  simple  ac- 
ceptance by  letter  of  a  written  offer  to  purchase  may  consti- 
tute a  contract  to  sell,  although  it  refers  to  the  preparation 
of  a  more  formal  contract.  It  was  argued  here  that  all  that 
was  done  was  to  agree  to  the  price  offered,  leaving  the  other 
terms  of  the  purchase  to  be  settled  by  future  arrangement ; 
but  the  letter  does  not  merely  refer  to  the  price,  it  says, 
''Accept  your  offer  of  £800,"  i.e.,  "Your  oner  by  which 
you  propose  to  purchase  the  property  for  £800  upon  certain 
terms."  The  mere  reference  to  the  preparation  of  an  agree- 
ment by  which  the  terms  agreed  upon  would  be  put  into  a 
more  formal  shape  does  not  prevent  the  existence  of  a  bind- 
ing contract. 

Solicitors:  J,  D.  Blake;  J.  B,  May. 

(»)  6  Ch.  D.,  648;  22  Eng.  R.,  882.    Reversed,  24  Eng.  R.,  684, 

See  20  Eng.  R.,  200,  203  note  ;   22    be  transferred  by  mere  delivery,  there 

Eng.  R.,  393  note.  must  be  an  intention  bo  to  transfer  ac- 

Although  a  bond  and  mortgage  may    company ing  the  delivery,     Where  the 
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intention  is  to  have  a  written  assign-  none  the  less  a  contract  because  the 

ment,  a  mere  manual  delivery  does  not  parties  differed  as  to  its  terms  when 

pass  title  :    Strause  v.  Josephthal,  77  they  tried  to  state  them  in  writing,  and 

N.  Y.,  622.  carried  it  out  without  doing  so :   Peek 

An  agreement  actually  carried  out  is  v.  Miller,  89  Mich.,  594. 


[7  Chancery  Division,  76.] 
V.C.M.,  Jan.  18.     C.A..  Jan.  21, 1878. 

75]  *Ifi  ^^  Regent  United  Service  Stores. 

Winding-vp — Service  of  PeHtion — .Oeneral  Order,  November,  1862,  r.  3 — Service  on 

Solicitor, 

A  winding-up  petition  having  been  presented  by  a  creditor,  the  solicitor  of  the 
petitioner  informed  the  secretary  and  one  of  the  directors  of  the  fact.  The  whole  of 
the  directors  then  met,  the  petitioner's  solicitor  being  present,  and  passed  resolutions 
assenting  to  the  appointment  of  their  secretary  as  provisional  liquidator  without 
prejudice  to  the  right  of  the  company  to  assent  to  or  dissent  from  the  proceedings  of 
the  petitioner,  and  that  C,  the  solicitor  of  a  mortgagee  of  the  share  capital,  should  be 
instructed  to  take  such  steps  as  might  be  necessary  in  the  interest  of  the  company 
in  relation  to  the  foregoing  resolution.  C.  accepted  service  of  the  petition,  and  ap- 
peared for  the  company  on  the  motion  for  the  appointment  of  an  interim  liquidator. 
The  petition  was  not  served  at  the  office  of  the  company.  Some  days  after  this  a 
meeting  of  the  company  was  held  at  which  resolutions  were  passed  that  the  com- 
pany should  be  wound  up  voluntarily,  and  that  P.,  the  solicitor  to  the  company, 
should  be  instructed  to  carry  out  the  negotiations  as  to  the  winding-up.  There  was 
no  previous  resolution  appointing  P.  the  solicitor.  The  petition  came  on  to  be  hoard 
before  Malins,  V.C,  and  counsel  instructed  by  P.  opposed  on  behalf  of  the  company. 
A  winding<up  order  having  been  made,  notice  of  appeal  was  given  by  P.  on  behalf 
of  the  company : 

Held,  by  Malins,  V.C,  and  on  appeal,  that  as  service  of  the  petition  had  been 
accepted  on  behalf  of  the  company  by  a  solicitor  duly  appointed  for  that  purpose,  ser- 
vice at  the  hffice  of  the  company  was  not  necessary : 

Ifeldf  also,  by  the  Court  of  Appeal,  that  P.  had  no  authority  to  represent  the  com- 
pany on  the  appeal 

The  Regent  United  Service  Stores,  Limited,  was  incor- 
porated on  the  17th  of  November,  1874.  Its  registered  oflSce 
was  in  Regent  Street,  where  its  business  was  carried  on. 
The  quorum  of  directors  was  three,  and  at  the  time  when 
the  present  proceedings  were  about  to  be  instituted  there 
were  only  three  directors.  Two  clear  days'  notice  of  a 
meeting  of  directors  was  required. 

On  the  27th  of  December,  1877,  a  creditor  presented  a  pe- 
tition for  a  winding-up  order.  On  the  same  day  the  peti- 
tioner's solicitor,  Mr.  Kooks,  saw  the  secretary  and  one  of 
the  directors,  and  informed  them  of  the  presentation  of  the 
petition,  and  asked  whether  the  company  would  consent  to 
the  appointment  of  a  provisional  liquidator.  He  was  in- 
formed on  the  following  day  by  a  letter  from  the  secretary 
that  the  company  would  consent  to  the  appointment  of  the 
76]  secretary  as  provisional  liquidator,  and  that  *notice8 
had  been  sent  out  for  a  board  meeting  on  the  29th.     The 
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meeting  was  held  at  Bucklersbury,  where  one  of  the  direct- 
ors had  offices.  All  the  directors  were  present.  Mr.  Bilby, 
the  secretary,  and  Mr.  Coburn,  the  solicitor  of  a  mortgagee 
of  a  large  part  of  the  assets,  including  the  share  capital, 
were  also  present,  and  a  clerk  of  Mr.  Rooks  attended. 
The  following  resolutions  were  passed  and  entered  in  the 
minutes: — 

''That  the  directors  agree  to  the  appointment  of  Mr.  R.  W. 
Bilby  as  provisional  liquidator.  This  resolution  to  be  with- 
out prejudice  to  the  rights  of  the  company  to  assent  to  or 
dissent  from  the  proceeding  taken  by  Mr.  Kooks. 

**  That  Mr.  Coburn,  with  the  consent  of  Mr.  Bowerman, 
be  instructed  to  take  such  steps  as  may  be  necessary  to  the 
interest  of  the  company  in  relation  to  the  foregoing  resolu- 
tion, it  being  considered  to  the  interest  of  the  company  that 
Mr.  Coburn  should  so  act,  he  being  solicitor  to  the  mort- 
gagee of  the  share  capital." 

At  the  same  meeting  Mr.  Rooks'  clerk  was  told  to  take 
the  petition  when  received  from  the  office  to  Mr.  Coburn, 
who  would  accept  service  of  it.  It  was  accordingly  taken 
to  Mr.  Coburn  on  the  same  day,  and  he  accepted  service  of 
it,  and  undertook  to  appear  on  behalf  of  the  company. 

On  the  31st  of  December  a  motion  for  an  interim  liquidator 
was  made  before  Mr.  Justice  Fry.  Counsel  instructed  by 
Mr.  Coburn  appeared  for  the  company,  and  the  order  was 
made  by  consent. 

On  the  14th  of  January  a  meeting  of  the  company  was 
held,  at  which  resolutions  were  passed  to  the  effect  that  the 
company  should  be  wound  tip  voluntarily;  that  the  solicitor 
of  the  company  should  apply  to  the  court  to  allow  the  pe- 
tition to  stand  over  to  allow  a  voluntary  winding-up  subject 
to  the  supervision  of  the  court ;  that  a  meeting  should  be 
held  fifteen  days  from  that  dav,  to  confirm  these  resolu- 
tions ;  and  that  Mr.  Pulbrook,  the  solicitor  to  the  company, 
should' be  instructed  to  carry  out  the  legal  negotiations  in 
winding  up  the  affairs  of  the  company.  Mr.  Pulbrook  had 
on  some  previous  occasions  acted  as  solicitor  to  the  company, 
but  no  resolution  appointing  him  was  produced. 

The  petition  came  on  for  hearing  before  Vice-Chancellor 
Malins  on  the  18th  of  January. 

*IIiggins,  Q^C.,  and  BardsweU^  for  the  petitioner.     [77 

Locock  Webb^  Q.C.,  and  DuTidas  Oar  diner  ^  J.  Pearson^ 
Q.C.,  and  Langworthy  and  Oswald^  for  other  parties,  sup- 
ported the  petition. 

Olassey  Q.C.,  and  Boomer  instructed  by  Mr.  Pulbrook  on 
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behalf  of  the  company,  and  Brookshanky  for  a  shareholders' 
committee  of  investigation,  opposed. 

No  counsel  instructed  by  Mr.  Coburn  appeared  for  the 
company. 

li.  Burton  Buckley^  for  a  bond  creditor. 

Malins,  V.C.  :  I  am  sorry  that  any  solicitor  should  have 
thought  it  worth  his  while  to  take  the  course  that  has  been 
taken  in  opposition  to  this  petition,  a  petition  presented  so 
long  ago  as  the  27th  of  December  last,  to  wind  up  a  com- 
pany which  I  am  satisfied  is  in  such  a  state  of  hopeless  in- 
solvency that  it  cannot  go  on  with  its  business. 

The  petition  is  presented  by  Me.  Henderson,  the  holder  of 
an  acceptance  of  this  company  falling  due  on  the  10th  of 
September,  1877.  Mr.  Henderson,  being  the  holder  of  this 
bill  of  exchange,  is,  I  must  presume,  the  holder  of  it  for 
value,  and  if  there  were  any  doubt  about  that,  the  proper 
course  would  be  to  bring  the  money  into  court.  Henderson, 
however,  being  the  holder  of  this  acceptance  of  the  com- 
pany, has  been  unable  to  obtain  one  penny  from  the  com- 
pany. I  am  also  satisfied,  from  what  has  taken  place 
before  me,  that  the  landlord  has  distrained  for  his  rent,  and 
is  in  possession  of  the  premises  and  the  property  upon  them. 

In  this  state  of  things  what  ought  to  be  done  ?  There  is 
no  valid  objection  raised  to  the  petition.  I  have  here  a  pe- 
titioner who  cannot  obtain  payment  of  his  debt,  no  offer  is 
made  to  pay  it,  and  I  am  satisfied  there  are  no  means  of 
paying  it;  no  offer  is  made  to  pay  the  creditors  who  are 
represented  by  Mr.  Locock  Webb,  and  there  is  no  offer,  as 
far  as  I  can  understand,  to  pay  the  landlord  his  rent.  What, 
then,  is  the  objection  ?  Mr.  Glasse  says  he  appears  for  the 
company,  but  I  do  not  know  that  Mr.  Glasse  really  does 
appear  for  the  company.  I  have  had  no  resolution  read 
appointing  Mr.  Pulbrook  solicitor  of  the  company,  but  I 
78]  have  *had  a  resolution  read  appointing  Mr.  Coburn. 
Now,  what  is  the  ground  of  objection  ?  It  is  only  this,  that 
the  petition  was  not  left  at  the  offices  of  the  company  ;  but 
is  anybody  ignorant  of  the  fact  that  the  object  of  present- 
ing the  petition  is  to  obtain  payment  of  the  petitioner's 
debt  ?  The  company  know  that  they  are  insolvent,  and 
what,  therefore,  ao  they  want  with  this  service?  I  am  sur- 
prised at  Mr.  Buckley,  who  admits  that  there  must  be  a 
winding-up  order  made,  saying  that  a  copy  of  the  petition 
must  be  left  at  the  offices  of  the  company,  although  the  ne- 
cessity lias  been  obviated  by  a  solicitor  appearing  for  the 
company  when  the  interim  order  was  made.  What  harm 
will  be  done  by  the  order  to  wind  up  '<    If  I  were  to  put  it  off 
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until  next  Friday,  it  is  perfectly  certain  that  I  should  be 
compelled  to  make  the  order  then,  because  it  is  a  matter  of 
absolute  right  to  all  these  creditors  to  have  the  company 
wound  up.  What  do  I  care  about  the  opposition  of  Mr. 
Brooksbank's  clients,  who  are  shareholders?  What  right 
have  shareholders  to  oppose  this  winding-up?  If  they  will 
find  money  to  pay  the  creditors,  I  will  listen  to  them,  but, 
until  they  do  that,  I  cannot  pay  any  attention  whatever  to 
their  opposition. 

Therefore,  seeing  the  miserable  state  of  insolvency  which 
this  company  is  in,  and  seeing  that  the  petition  has  been 
duly  served  upon  the  solicitor  of  the  company  for  the  time 
being,  I  consider  this  opposition  to  be  a  mere  solicitor's  op- 
position for  the  purpose  of  seeing  what  business  can  be  made 
out  of  it.  As  to  the  other  topic  that  has  been  alluded  to, 
and  upon  which  I  have  been  addressed  again  and  again, 
that  this  is  the  fifteenth  petition  in  my  list,  and  has  there- 
fore come  on  unexpectedly,  it  is  quite  competent  to  me  to 
hear  any  petition  in  my  paper  at  such  time  as  I  may  think 
fit.  It  appears  to  me,  therefore,  that  this  is  a  petition, on 
which  for  the  benefit  of  all  parties  I  ought  to  make  an  im- 
mediate order  to  wind  up  this  company  compulsorily. 


The  company,  by  Mr.  Pnlbrook  as  their  solicitor,  ap- 
pealed. The  appeal  was  heard  on  the  21st  of  January, 
1878. 

GlassCy  Q.C.,  and  Boome^  for  the  appeal :  There  was  no 
good  service,  the  petition  not  having  been  left  at  the  oflBce 
of  the  company  as  provided  by  Gen.  Ord.,  Nov.  1862,  r.  3. 
*It  was  decided  under  the  former  act  that  service  on  [79 
the  solicitor  was  not  enough:  Re  Trent  Valley^  <6c..  Rail- 
way Company  (*).  The  petition  was  irregularly  heard,  hav- 
ing been  taken  among  the  unopposed  petitions. 

Higgins^  Q.C.,  and  Bardswell^  for  the  petitioning  cred- 
itor :  The  petition  .was  properly  served.  The  rule  referred 
to  is  merely  directory,  and  when  service  was  accepted  by  a 
solicitor  appointed  for  the  purpose  at  a  board  meeting  at 
which  all  trie  directors  were  present,  nothing  more  was  re- 
quisite :  l^raerson  v.  Brovm  (•) ;  Oiles  v.  Hemming  (*) ;  In 
re  PaTwnia  Leather  Cloth  Company  (*).  Mr.  Coburn  hav- 
ing been  duly  appointed  to  represent  the  company  in  the 
matter  of  the  winding-up,  the  appellant  has  no  locus  standi, 
Mr.  Pnlbrook  does  not  represent  the  company. 

(')  3  De  G.  A  Sm.,  11.  (')  6  Dowl.,  826. 

{*)  7  Man.  A  G.,  476.  (*)  13  W.  R.,  1016  n. 
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Locock  Webb^  Q.C.,  and  Dundas  Oar  diner  ^  J,  Pearson^ 
Q.C.,  and  Langworthy^  H,  Burton  Buckley^  and  Brooks- 
bank^  appeared  for  other  parties. 

Olasse^  in  reply. 

B  AGO  ALLAY,  L.J. :  The  question  involved  in  this  appeal, 
if  the  appeal  can  be  properly  entertained,  is  as  to  the  ser- 
vice of  the  petition.  But  a  preliminary  objection  is  taken 
by  Mr.  Higgins,  on  the  ground  that  the  alleged  appellant 
has  no  locus  standi.  The  two  subjects  are  so  intimately 
mixed  up  with  each  other,  that  I  propose  to  deal  with  them 
together.  The  petition  was  presented  on  the  27th  of  De- 
cember, 1877.  The  company  had  its  registered  place  of  busi- 
ness in  Regent  Street,  but  occasionally,  if  not  frequently, 
it  met  for  the  transaction  of  its  general  business  in  Buck- 
lersbury,  where  one  of  the  directors  carried  on  his  private 
business.  On  the  second  day  after  the  day  on  which  the 
petition  had  been  presented,  all  the  directors  of  the  com- 
pany assembled  together  at  Bucklersbury.  There  were 
present  also  Mr.  Bilby,  the  secretary  of  the  company,  a 
gentleman  of  tlie  name  of  Bowerman,  who  had  formerly 
acted  as  solicitor  of  the  company,  and  a  gentleman  of  the 
80]  name  of  Coburn,  the  ^solicitor  of  the  mortagee  of  a 
large  proportion  of  the  company's  assets.  The  meeting  was 
further  attended  either  by  the  solicitor  for  the  petitioning 
creditor,  or  by  a  clerk  representing  that  solicitor.  It  was 
stated  at  the  meeting  that  it  was  very  desirable  that  an  in- 
terim liquidator  should  be  appointed,  and  it  was  suggested 
that  if  no  objection  was  raised  to  the  appointment  of  an 
intenm  liquidator,  the  petitioner  would  be  willing  to  accept 
the  secretary  of  the  company  as  such  liquidator.  There- 
upon a  resolution  was  come  to  in  the  presence  of  all  three 
directors  (although  the  minutes  state  tnat  one  did  not  take 
part  in  the  voting)  that  an  interim  liquidator  should  be  ap- 
pointed, and  that  the  .secretary  of  the  company  should  be 
such  interim  liquidator ;  and  instructions  were  given  to  Co- 
burn,  who  up  to  that  time  had  been  the  solicitor  of  the 
mortgagee,  to  take  such  steps  as  might  be  necessary  in  ref- 
erence to  the  foregoing  resol  ution. 

Now,  it  appears  to  me  idle  to  suppose  that  this  did  not 
mean  that  Coourn  was  to  represent  the  company  in  the  mat- 
ter of  the  winding-up  petition.  No  doubt  the  directors  re- 
served to  themselves  liberty  as  to  what  course  they  might 
ultimately  take  with  regard  to  the  petition  when  brought  to 
a  hearing ;  but  we  are  not  now  considering  whether  Coburn 
acted  according  to  his  duty  or  without  sufficient  authority 
when  the  petition  was  brought  to  a  hearing,  but  whether  he 
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was  sufficiently  instructed  on  behalf  of  the  company  through 
the  directors  to  represent  the  company.  It  appears  to  me 
that  after  that  resolution  it  would  be  impossible  to  say  that 
Coburn  did  not  receive  sufficient  authority  from  the  directors 
to  accept  the  service  of  the  petition. 

There  is  no  doubt  that  the  3d  rule  of  the  General  Order 
of  November,  1862,  provides  for  a  service  being  made  at  the 
registered  office  of  the  company,  if  there  be  any  such  regis- 
tered office ;  but  that  is  not  an  imperative  rule,  which  is 
never  to  be  deviated  from.  I  think  that  the  genei-al  ten- 
dency of  all  the  authorities  is  to  show  that  if  there  is  such  a 
service  as  gives  full  and  complete  information  to  everybody 
to  whom  information  ought  to  be  given,  it  is  sufficient,  al- 
though provisions  and  rules  of  this  kind,  which  are  not  part 
of  the  act  of  Parliament,  but  are  merely  made  for  the  pur- 
pose of  carrying  it  into  effect,  may  not  have  been  literally 
complied  with.  If  that  be  the  case,  and  if  Coburn  was  by 
*the  resolution  of  the  directors  sufficiently  appointed  [81 
the  solicitor  of  the  company  for  the  purpose  of  accept- 
ing service  of  this  petition,  I  cannot  understand  upon 
what  ground  it  can  be  alleged  that  any  other  service  was 
necessary. 

Then  arises  the  point  that  Mr.  Pulbrook,  claiming  to  act 
as  the  solicitor  of  the  company,  gives  on  its  behalf  a  notice 
of  appeal.  What  authority  had  Mr.  Pulbrook  to  represent 
the  company  ?  It  does  not  appear  from  any  resolution  that 
Mr.  Pulbrook  was  the  solicitor  of  the  company  acting  at  the 
time  when  this  petition  was  presented,  but  reliance  is  placed 
upon  what  took  place  at  the  meeting  on  the  14th  of  January. 
I  think,  however,  that  the  resolution  which  was  passed  at 
that  meeting  altogether  displaces  the  position  which  Mr. 
Glasse  has  been  instructed  to  assume  as  representing  the 
company  on  the  present  application.  The  resolution  passed 
(it  was  a  meeting  of  the  shareholders  of  the  company)  w^as 
this :  "That  as  it  appears  to  this  meeting  that  the  assets  of 
the  company  are  sufficient  to  meet  its  liabilities,  it  accord- 
ingljr  instructs  its  solicitor  to  apply  to  the  court  to  allow  the 
petition  to  stand  over,  and  to  allow  a  voluntary  winding-up 
Bubiect  to  the  supervision  of  the  court." 

Now,  I  think  that  if  Mr.  Glasse  has  any  right  to  appear 
here,  it  would  rather  be  as  counsel  for  the  shareholders 
present  at  that  meeting,  on  whose  behalf  he  made  the  appli- 
cation to  the  court  to  allow  the  petition  then  to  stand  over. 
But  upon  what  possible  ground  could  it  be  asked  that  the 
petition  should  stand  over  ?  Every  one  of  the  shareholders 
present  at  that  meeting  had  had  the  general  information  con- 
25  Eng.  Rkp.  18 
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veyed  to  them  by  the  advertisement  of  the  winding-up  peti- 
tion. But  even  if  tliose  shareholders  who  had  attended  that 
meeting  had  a  locus  standi  to  appear  upon  the  petition  and 
to  oppose  it,  or  ask  that  it  might  stand  over,  that  would  not 
at  all  affect  the  q^nestion  of  the  service  of  the  petition,  which 
is  the  only  question  here.  Certainly,  if  it  were  necessary  to 
decide  the  question,  I  should  be  of  opinion  that  Mr.  Glasse 
is  not  duly  authorized  to  represent  the  company  on  the 
present  occasion  ;  but  I  prefer  rather  to  rest  my  decision  on 
the  ground  that  there  appears  to  me  to  have  been  a  full  and 
sufficient  service  of  the  petition. 

82]  *Thesiger,  L.J.:  lam  of  the  same  opinion.  The 
first  objection  taken  on  behalf  of  the  company  is  that  the 
Vice-Chancellor  had  no  jurisdiction  to  mate  this  winding- 
up  order  in  consequence  of  the  provisions  of  rule  3  of  the 
General  Order  of  Jfovember,  1862,  not  having  been  com- 
plied with. 

Now  there  have  been  a  great  number  of  cases  decided, 
both  at  common  law  and  in  chancery,  in  which  the  distinc- 
tion has  been  recognized  between  provisions  contained  in 
acts  of  Parliament  (and  the  same  observations  would  apply 
to  rules  made  part  of  acts  of  Parliament),  which  are  merely 
directory,  and  those  which  are  made  by  the  Legislature  an 
absolute  condition  precedent  necessary  to  the  validity  of 
any  proceedings  to  which  those  provisions  refer.  And  I 
may  say  from  my  own  recollection,  having  had  occasion 
not  more  than  a  year  ago  to  go  rather  carefully  into  the 
cases  upon  this  point,  that  the  tendency  of  the  court  has 
been  to  nold  provisions  such  as  those  contained  in  the  rule 
to  which  I  have  referred  to  be  merely  directory,  except  in 
cases  where  it  is  further  provided  that  in  the  event  of  their 
not  being  complied  with  subsequent  proceedings  shall  be 
invalid. 

The  recent  case  of  Reg.  v.  IngalU^)  illustrates  this  view. 
That  case  arose  under  the  Metropolis  Valuation  Act  of  1869, 
in  which  there  are  to  be  found  a  series  of  very  distinct  pro- 
visions, first  as  to  the  lodging  of  the  valuation  list  and  the 
time  within  which  that  lodging  shall  take  place,  and  then 
as  to  the  proceedings  before  the  assessment  committee  and 
the  time  within  which  they  shall  take  place.  Those  pro- 
visions are  followed  by  provisions  relating  to  appeals  to 
special  sessions  and  to  the  assessment  sessions.  In  the  case 
to  which  I  refer  the  provision  as  to  time  had  been  entirely 
disregarded,  the  valuation  list  had  not  been  prepared  by  the 
overseers  at  the  proper  time,  and  the  assessment  committee 

0)  2  Q.  B.  D.,  199. 
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Lad  not  sat  at  the  proper  time.  An  objection  was  taken  on 
appeal  to  the  assessment  sessions  that  the  valuation  list  was 
wholly  invalid  in  consequence  of  the  provisions  of  the  act  of 
Parliament  not  being  complied  with,  and  it  was  strongly 
urged  in  favor  of  that  view  that  the  effect  of  disregarding 
times  mentioned  in  the  act  of  Parliament  was  this,  that 
practically  the  appellants,  although  thej^  *had  the  [83 
power  of  appealing  to  the  assessment  sessions,  had  been  de- 
prived of  the  power  which  they  were  entitled  to  exercise 
under  the  act  or  Parliament  (although  it  is  not  often  exer- 
cised) of  appealing  also  to  the  special  sessions,  but  the  court 
of  assessment  sessions  held  that  the  valuation  list  was  good, 
and  that  the  provisions,  although  very  clear  and  distinct  in 
their  terms,  were  directory  only,  and  that  view  was  affirmed 
on  appeal  by  the  Court  of  Queen's  Bench. 

Now,  in  the  rule  upon  which  the  question  turns,  we  find 
no  words  expressly  invalidating  the  proceedings  on  the  peti- 
tion in  the  event  of  this  particular  provision  not  being  com- 
plied with,  and  I  am  clearly  of  opinion  that  compliance  with 
this  rule  is  not  an  absolute  condition  precedent  to  the  valid- 
ity of  the  winding-up  proceedings.  That  being  so,  I  am  of 
opinion  that  in  the  present  case  the  Vice-Chancellor  had 
jurisdiction.  I  found  mv  view  upon  these  reasons.  The 
company  seems  to  have  been  represented  up  to  a  certain 
time,  and  to  a  limited  extent,  by  a  gentleman  of  the  name 
of  Pulbrook  as  solicitor,  subsequently  a  gentleman  of  the 
name  of  Bowerman  was  appointed,  and  upon  this  peti- 
tion being  presented  notice  was  brought  to  the  directors 
of  the  existence  of  the  petition,  and  a  meeting  was  called  of 
the  directors  to  consider  what  should  be  done  on  behalf  of 
the  company.  Now,  if  the  directors  had  not  all  been  present 
at  the  meeting,  it  would  have  been  questionable  whether 
Coburn  had  authority  to  represent  the  company,  since  two 
clear  days'  notice  of  the  meeting  had  not  been  given  as  re- 
quired bv  the  articles.  The  meeting  was  held  at  the  office 
of  one  oi  the  directors  of  the  company,  and  it  seems  to  me 
to  be  utterly  immaterial  whether  previous  meetings  had  been 
held  there,  for  there  is  nothing  in  the  articles  of  association, 
nothing  in  the  statutes,  nothing  in  the  general  law  applica- 
ble to  the  subject,  which  prevents  directors  from  holding 
their  meetings  at  such  places  as  they  think  proper.  We 
find  that  a  meeting  of  the  whole  body  of  directors  is  held ; 
they  pass  resolutions  under  which  they  appoint  Mr.  Coburn 
solicitor,  and  it  is  clear  to  my  mind  that,  under  the  resolu- 
tions so  appointing  him,  Mr.  Coburn  had  full  authority  to 
represent  the  company  in  the  winding-up  proceedings.    Ac- 
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cordingly  Mr.  Coburn,  when  the  motion  for  an  interim 
liquidator  was  made,  appeared  by  his  counsel,  and  the 
84]  *company,  as  it  seems  to  me,  was  upon  that  occasion 
duly  represented.  That  being  so,  all  questions  as  to 
whether  the  provisions  of  rule  3  of  the  Order  of  November, 
1862,  were  complied  with  seem  to  me  to  be  at  an  end.  The 
Vice-Chancellor  had  the  proper  parties  before  him,  and  no 
objection  was  taken  on  the  part  of  the  company  to  his  hear- 
ing the  petition.  Tiie  Vice-Chancellor  has  heard  it,  he  has 
made  his  order  upon  it,  and  it  seems  to  me  that  he  had  full 
jurisdiction  to  make  such  order. 

The  other  objections  have  been  dealt  with  by  Lord  Justice 
Baggallay,  and  I  have  nothing  to  add  to  what  he  said  upon 
those  points,  except  that  I  entirely  concur  with  the  view  he 
has  taken. 

James,  L.J.:  Although  I  was  not  here  at  the  beginning 
of  this  case,  I  have  heard  enough  of  it  to  justify  me  in  say- 
ing that  I  most  unhesitatingly  concur  in  the  decision  that 
has  been  come  to. 

The  appeal  was  dismissed  with  costs,  to  be  paid  by  Mr. 
Pulbrook. 

Solicitors:  PulbrooJc ;  Rooks  &  Co.;  Cohurn;  Swan& 
Co,;  Tilsley ;  Rushworth, 


[8  Chancery  Division,  84.] 
C.A.,  Jan.  80;  Feb.  13,  1878. 
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[1876     L.     218.] 
Practice — Payment  into  Court  after  Decree — Admimon — Evidence, 

After  a  decree  to  take  the  acconnts  of  a  partnership  the  Chief  Clerk  directed  that 
two  accountants,  one  of  whom  was  employed  by  the  plaintiff  and  the  other  by  the 
defendant  in  investigating  the  accounts  for  the  purposes  of  the  suit,  should  re(>ort  on 
the  accounts,  showing  what  items  were  undisputed  and  what  were  disputed,  and 
verify  their  report  by  affidavit.  The  accountants  verified  an  account  showing  £641 
due  from  the  defendant  to  the  plaintiff  on  the  undisputed  items,  and  verified  also  an 
account  of  disputed  items.  These  were  items  of  charge  against  the  defendant,  so 
that,  however  they  were  decided  upon,  the  £641  would  not  be  reduced : 

Heldy  that  the  £641  ou^ht  to  be  ordered  into  court;  for  that,  although  no  certifi- 
85 J  cate  had  been  made,  the  fact  that  £64 1  at  least  was  due  from  the  *defendant 
was  ascertained  with  sufficient  certainty  to  entitle  the  plaintiff  to  have  it  ordered 
into  court : 

Heldy  also,  that  under  the  circumstances  of  the  present  case  the  defendant  must 
be  taken  to  have  admitted  by  his  agent  that  at  least  £641  would  be  found  due 
from  him. 

The  principles  on  which  the  court  acts  in  ordering  payment  into  court  after  a  de- 
cree for  an  account,  considered 
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The  plaintiffs,  who  were  a  limited  company,  and  the  de- 
fendants, Lord  and  Miller,  had  carried  on  in  partnership  an 
agency  for  the  sale  of  articles  made  by  a  company  in  the 
west  of  England.  Lord  was  the  acting  partner,  kept  the 
books,  and  received  the  moneys.  The  plaintiffs,  being  dis- 
satisfied with  his  accounts,  commenced  an  action  in  1876  to 
have  the  partnership  dissolved  and  the  accounts  taken.  On 
the  23d  of  November,  1876,  upon  motion  for  a  receiver  and 
injunction,  which  by  consent  was  treated  as  a  motion  for 
judgment,  the  defendant  Miller  undertaking  to  pay  the 
plaintiffs  any  balance  which  might  be  found  due  to  them 
from  Lord  on  taking  the  accounts,  and  in  the  meantime  to 
give  personal  security  for  such  balance,  the  partnership  was 
declared  dissolved  as  from  the  commencement  of  the  action  ; 
accounts  were  directed  of  the  partnership  property  and  the 
partnership  transactions;  the  usual  directions  for  the  ap- 
pointment of  a  receiver  were  given;  and  further  consider- 
ation was  adjourned. 

The  accounts  being  very  complicated,  each  party  employed 
an  accountant,  and  ultimately  the  Chief  Clerk  referred  the 
accounts  to  the  two  accountants,  directing  them  to  make 
out  a  balance-sheet  as  regarded  the  undisputed  items,  and 
to  make  out  a  list  of  disputed  items,  and  to  make  an  affi- 
davit as  to  the  result  of  their  investigation. 

The  accountants  made  out  and  verified  by  affidavit  a  bal- 
ance-sheet as  far  as  regarded  the  items  on  which  they  were 
agreed,  and  showed  a  balance  of  £641  due  to  the  plaintiffs 
from  Lord.  They  also  made  out  and  verified  by  affidavit  a 
list  of  the  items  on  which  they  were  not  agreed.  All  these 
items  were  sums  with  which  the  plaintiffs  alleged  that  Lord 
ought  to  be  charged  in  his  accounts  beyond  what  he  had 
been  charged  with.  The  last  item  was  one  of  £561  95. ,  an 
allowance  for  working  expenses,  retained  by  Lord.  As  to 
this  the  plaintiffs  alleged  that,  according  to  the  construction 
of  the  partnership  contract,  it  was  only  payable  out  of 
profits,  *and  that  on  the  accounts  it  appeared  that  [86 
there  were  no  profits  out  of  which  it  could  be  paid,  and  that, 
therefore,  hall  that  sum  was  payable  to  the  plaintiffs.  The 
accountant  employed  by  the  defendant  deposed  that  the  bal- 
ance of  £641  was  subject  to  a  question  as  to  the  computa- 
tion of  interest.  The  plaintiffs'  accountant  thereupon  made 
an  affidavit,  which  was  not  contradicted,  and  which  will  be 
found  more  particularly  referred  to  in  the  judgments,  show- 
ing that  in  no  event  could  the  calculation  of  interest  alter 
the  balance  more  than  £4 16^.  in  favor  of  the  defendant  Lord. 

The  plaintiffs  moved  before  Vice-Chancellor  Bacon  for 
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{)ayinent  into  court  of  £2,609  75.,  an  amount  which  the  de- 
endant  admitted  to  be  due  from  him  subject  to  the  recovery 
of  an  outstanding  asset  of  about  £4,000.  The  motion  was 
refused  with  costs  by  Vice-Chancellor  Bacon.  The  plaintiffs 
appealed. 

Jlorton  Smithy  Q.C.,  and  Oswald^  for  the  appellants: 
There  is  upon  the  accounts  and  affidavits  sufficient  proof  that 
the  £641  will  be  coming  to  the  plaintiffs  to  entitle  them  to 
have  it  brought  into  court :  Dunne  v.  English  (*) ;  Toulmin 
V.  Coplandi^).  The  court  can  enter  into  the  question  of  the 
propriety  of  the  item  of  £661  9^.,  and  order  payment  into 
court:  Vomville  V.  Solly {^). 

Welhy  King^  for  Miller. 

Locock  Webb^  Q.C.,  and  Solomon^  for  Lord :  We  say  that 
there  is  no  admission  of  anything  being  due,  no  report 
finding  that  anything  is  due,  and  that  the  report  of  the  ac- 
countants, even  if  it  were  binding — which,  not  having  been 
adopted  by  the  court,  it  is  not — does  not  find  a  balance  due. 
The  report  of  the  accountants  is  nothing  but  materials  to 
inform  the  mind  of  the  court.  Dunne  v.  English  is  not  a 
partnership  case,  and  is  inapplicable.  Richardson  v.  Bank 
of  England  (*)  shows  that  an  admission  is  requisite. 

[Jessel,  M.R.:     That  was  before  decree.] 
87]    *Horton  Smith  referred  to   Wright  v.  Lukes  {*)  and 
Mills  V.  Hanson  (*). 

[Jessel,  M.R.:  After  decree  a  binding  report  or  an  ad- 
mission is  not  indispensable  ;  it  is  enough  if  a  sufficient  case 
of  probability  is  made  out:  Oieakv,  Gapell{^)\  Brown  y. 
De  Tastet{'),] 

At  all  events,  as  to  the  moiety  of  the  £661  9^.,  there  is  no 
such  case  as  the  court  can  act  upon.  It  involves  a  question 
of  construction. 

Horton  Smith  was  called  upon  to  reply  only  as  to  the 
moiety  of  the  £561  9^.:  I  do  not  rest  the  case  as  to  this  sum 
on  admission,  but  contend  that  it  is  a  case  of  simple  calcula- 
tion, such  as  the  court  will  make. 

Jessel,  M.R.,  after  shortly  referring  to  the  facts,  and  ob- . 
serving  that  the  form  of  the  judgment  for  taking  the  ac- 
counts and  the  nature  of  the  reference  to  the  accountants 
showed  that  they  were  by  arrangement  between  the  parties, 
continued : 

As  regards  the  question  of  interest  the  accountant  for  the 

(»)  Law  Rep.,  18  Eq.,  624;  10  Eng.  R.,        (*)  13  Beav.,  lOY. 

887.  (•)  8  Ves..  68. 

(«)  8  Y.  A  C.  Ex.,  643.  (')  6  MacUl.,  114. 

(»)  2  Russ.,  872.  («)  4  Russ.,  126. 
(*)  4  My.  <&  Cr.   166 
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plaintiffs  has  put  in  an  unanswered  affidavit,  showing  that 
the  calculation  of  interest  may  be  made  in  three  ways,  that  if 
taken  in  the  way  most  advantageous  to  the  defendant  Lord 
it  will  result  in  an  alteration  of  £4  16^.  in  his  favor,  in  the 
second  mode  to  £2  odd  in  his  favor,  and  in  the  third  way 
in  a  sum  payable  to  the  plaintiffs.  The  question  of  interest, 
therefore,  is  too  trifling  to  deserve  consideration.  This  bein^ 
so,  we  may  consider  that  the  accountants  are  entirely  agreed 
in  making  out  £541  due  from  the  defendant  Lord  to  the  plain- 
tiffs. The  defendant  does  not  allege  error  in  this,  he  only 
alleges  that  there  are  disputed  items,  and  that  in  some  way 
or  other  the  account  may  turn  out  more  favorable  to  him. 
But  on  examination  of  the  list  of  disputed  items  it  appears 
that  if  the  plaintiffs  fail  in  their  contention  upon  every  one 
of  them,  the  balance  as  found  against  Mr.  Lord  by  the  ac- 
countants cannot  be  diminished,  and  if  the  plaintiffs  succeed 
on  any  of  those  items* it  will  be  increased. 

*Under  those  circumstances,  has  it  been  sufficiently  [88 
ascertained,  is  there  a  sufficient  probability,  that  the  account 
will  result  in  a  balance  of  £541  at  least  being  found  due  from 
Mr.  Lord  to  the  plaintiffs  to  authorize  the  court  to  act  upon 
that  view?  I  think  that  this  question  should  be  answered 
in  the  affirmative.  There  is  also  a  question  whether,  inde- 
pendently of  that  consideration,  there  has  not  been  a  suf- 
ficient admission  by  Mr.  Lord  to  authorize  the  court  to 
make  him  pay  that  amount  into  court.  I  think  that  question 
must  be  answered  also  in  the  affirmative.  I  will  first  con- 
sider the  former  point.  According  to  the  pmctice  of  the  Court 
of  Chancery,  when  it  was  sufficiently  ascertained  after  decree, 
as  Sir  John  Leach  said  in  Creak  v.  Capell{^\  that  a  sum  of 
money  would  be  due  on  taking  the  accounts,  the  court  had 
power — a  discretionary  power  undoubtedlv — to  order  that 
sum  to  be  brought  into  court  as  security.  That  was  the  gen- 
eral rule.  Then  how  was  it  to  be  sufficiently  ascertained  ?  Sir 
John  Leach  gave  three  instances  in  that  case,  but  there  may 
be  many  others.  Sufficiency  of  ascertainment  cannot  be  ascer- 
tained positively  d  priori^  nor  can  it  be  limited  d  priori  to 
any  number  of  particular  modes  of  proceeding,  and  we  have 
a  very  strong  instance  of  that  in  the  case  of  Browny.  De  Tas- 
tet{*)j  to  which  I  have  already  referred.  No  doubt  the  prac- 
tice was  well  settled  that  a  master's  report  confirmed,  wnich, 
though  subject,  under  very  special  circumstances,  to  be 
reviewed,  could  not  be  generally  reviewed,  was  a  sufficient 
ground  for  ordering  payment  into  court,  but  when  the  case  of 
Brown  v.  De  Tastet  came  before  Lord  Eldon  on  exceptions  he 

(»)  «  Madd.   114.  (*)  4  Rubs.,  12fi. 
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made  an  order  which,  after  allowing  one  exception,  referred 
it  back  to  the  master  to  review  the  report.  The  report,  there- 
fore, was  disapproved  of  instead  of  being  approved  of.  Lord 
Eldon  then  having  disapproved  of  the  report,  that  is  to  say, 
of  the  final  result  of  the  accounts  as  taken  by  the  master, 
yet  was  of  opinion,  on  looking  at  the  evidence — for,  as  he 
nad  got  rid  of  the  report,  it  was  only  to  the  evidence  that  he 
could  look — that  it  was  probable  that  the  defendant  would 
be  found  to  owe  more  tnan  £18,000.  I  think  that  in  this 
case  we  have  a  great  deal  more  than  probability,  but  that 
was  the  result  to  which  Lord  Eldon  came,  and  upon  that 
view  of  the  evidence  he  made  an  order  for  the  defendant  to 
89]  *pay  the  £18,000  into  court.  After  Lord  Eldon  had 
ceased  to  hold  the  Great  Seal  the  matter  came  before  Lord 
Lyndhurst,  and  a  motion  was  made  on  the  part  of  the  de- 
fendant that  the  order  might  be  discharged  as  being  contrary 
to  the  established  practice  of  the  court,  it  being  an  order 
made  upon  an 'unconfirmed  report.  Now,  what  did  Lord 
Lyndhurst  do  with  it?  Lord  Lyndhurst  refused  the  motion 
on  the  ground  that  Lord  Eldon,  though  he  could  not  con- 
firm the  report,  was  right  in  making  the  order  upon  being 
satisfied  from  the  evidence  that  a  larger  balance  would  be 
found  due  from  the  defendant,  and  that  an  order  so  made 
was  not  irregular. 

That  case  is,  therefore,  a  very  high  authority  to  establish 
that  without  a  confirmed  report,  but  after  accounts  have 
been  taken,  the  court  may  look  at  the  result  of  the  accounts, 
and,  upon  being  satisfied  that  there  is  a  probability  amount- 
ing to  reasonable  certainty  that  not  less  than  a  certain 
amount  will  be  found  due  from  the  defendants,  may  in  its 
discretion  direct  the  amount  to  be  brought  into  court.  But 
the  matter  came  on  again  before  Lord  Lyndhurst  on  rehear- 
ing of  the  exceptions  upon  the  merits,  and  he  stated  that  he 
was  unable  in  the  present  stage  of  the  case  to  arrive  at  any 
safe  conclusion  with  respect  to  the  probable  result  of  the 
accounts  according  to  the  principle  on  which  the  master 
was  now  to  proceed  in  taking  them,  and  he  therefore  re- 
versed so  much  of  Lord  Eldon' s  order  as  directed  the  money 
to  be  paid  into  court.  On  this  occasion  he  adhered  to  the 
principle  of  his  former  decision,  that  it  is  within  the  power 
and  discretion  of  the  court  to  order  an  amount  to  be  paid 
into  court  by  one  of  the  accounting  parties  from  whom  it  is 
made  clear,  in  the  opinion  of  the  court  upon  a  review  of  the 
evidence,  that  a  larger  amount  will  be  found  due. 

That  being  so  on  principle,  I  should  say  that  now,  when 
we  no  longer  have  a  delegated  judge  to  take  the  accounts, 
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but  the  judge  himself  who  decides  the  case  takes  the  account 
in  chambers,  with  the  assistance  of  the  chief  clerks,  if  the 
judge  finds  from  the  evidence  brought  before  him  that  a  cer- 
tain amount,  and  probably  much  more,  will  be  found  due 
from  the  defendant,  but  that  by  reason  of  unavoidable  delay 
in  ascertaining  how  much  will  be  due  no  certificate  can  be 
made,  and  no  final  decision  as  to  the  ultimate  *bal-  [90 
ance  of  the  account  arrived  at,  he  has  power  to  say,  ''  I  am 
satisfied  now  that  this  amount,  at  all  events,  has  been  suffi- 
ciently ascertained,  and  I  will  order  the  defendant  to  pay  it 
into  court  as  security."  It  appears  to  me  that  on  principle 
there  can  be  no  objection  to  such  an  order.  The  very  ob- 
ject of  litigation  is  to  secure  the  fruits  of  that  litigation  to 
the  successful  party,  and  nothing  can  more  conduce  to  at- 
taining that  object  than  taking  security  from  the  person  who 
must  ultimately  pay  at  least  the  amount  for  which  security 
is  given.  Therefore,  whether  we  look  at  the  principle  on 
which  all  practice  should  be  founded,  or  whether  we  look  at 
the  principle  to  be  deduced  from  the  reported  cases,  I  think 
we  must  arrive  at  the  conclusion  that  the  court  can  in  the 
fair  exercise  of  its  judicial  discretion,  order  a  sum  to  be  paid 
into  court  when  it  has  been  sufficiently  ascertained  to  be  due 
on  the  taking  of  the  accounts.  I  labor  that  point  more  than 
the  second,  because  it  is  one  which  is  of  general,  if  not  of 
universal,  application  as  regards  the  taking  of  accounts  un- 
der judgments  or  decrees. 

Now  I  come  to  the  second,  which  is  the  narrow  view.  It 
has  been  held  in  the  Court  of  Chancery  for  many  years,  that 
an  admission  by  an  accounting  party  of  a  sum  being  due  is 
sufficient  to  ground  an  order  upon  him  to  pay  the  sum  into 
court.  There  is  not,  as  far  as  I  know,  any  virtue  in  one 
mode  of  admission  rather  than  in  another.  What  the  court 
has  to  be  satisfied  of  is  that  the  defendant  has  admitted  the 
amount  to  be  due.  At  one  time  it  was  supposed  that  the 
admission  must  be  in  an  answer,  and  no  doubt  that  was 
the  practice  of  the  Court  of  Chancery  before  decree.  It  was 
next  settled  that  it  need  not  be  in  the  answer,  but  that  it 
might  be  in  an  affidavit  brought  in  by  the  defendant  or  in  an 
answer  to  a  question  which  he  could  not  help  answering  on 
an  examination  taken  by  direction  of  the  master.  Whether 
it  was  a  compulsory  statement  on  oath  or  a  voluntary  state- 
ment on  oatn  was  immaterial,  because  it  need  not  be  upon 
oath  at  all.  A  man  may  admit  by  his  agent  or  solicitor  that 
the  sum  is  due ;  he  may  put  in  a  formal  admission  to  that 
effect  without  any  oath  whatever,  or  he  may  act  in  such  a 
manner  as  to  authorize  a  third  person  to  admit  for  him. 
26  Eng.  Rep.  19 
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He  may  say,  ''I  will  admit  that  to  be  due  which  my  ac- 
countant finds  to  be  due.  I  will  delegate  to  an  accountant 
91]  for  me  *and  on  my  behalf  the  right  of  stating  the  ac- 
count for  me,  and  I  will  admit  that  that  is  correct."  There 
is  no  diflBculty  in  doing  that,  and  if  the  court  ascertains  he 
has  done  it,  the  court  will  act  upon  the  admission.  In  this 
case  it  appears  to  me  to  be  clear  that  that  is  the  effect  of 
what  the  defendant  Lord  has  done.  He  appoints  his  ac- 
countant to  meet  the  other  accountant  and  to  settle  between 
them  what  items  are  undisputed  and  what  are  disputed,  and 
that  is  adopted  by  the  Chief  Clerk  at  his  request.  Now, 
that  being  so,  what  the  accountant  does  binds  him  as  being 
admittedly  right.  He  cannot  quarrel  with  it  because  it  is 
done  by  his  own  accountant,  and  when  we  find  they  both 
agree,  ne  cannot  afterwards  say  that  he  is  at  liberty  to  dis- 
pute it  for  the  purpose  of  payment  into  court.  It  is  a  suflS- 
cient  admission,  at  all  events,  for  that  purpose.  I  do  not 
say  it  is  a  final  admission,  because  even  if  a  man  has  admit- 
ted in  his  aflidavit  or  upon  examination  that  a  sum  is  due, 
and  afterwards  discovers  he  has  made  a  mistake,  the  court 
will,  if  he  comes  in  due  time,  relieve  him  from  the  conse- 
quences of  such  mistake ;  but  in  the  absence  of  something 
of  that  kind  he  is  bound  by  the  admission  as  long  as  it 
stands,  and  the  court  is  authorized  to  act  upon  it.  It  seems 
to  me  there  is  an  ample  admission  for  this  purpose  in  the 
present  case,  and  even  if  I  had  not  arrived  at  the  conclusion 
I  have  arrived  at  on  the  first  point,  I  should  think  the  order 
was  right  on  the  second,  and  therefore  I  should  make  the 
order  as  to  the  £641. 

As  regards  the  other  part  of  the  case,  although  I  have  a 
very  strong  impression  as  to  what  will  ultimately  result  on 
taking  the  accounts,  I  do  not  think  it  is  within  either  of  the 
principles  to  which  I  have  adverted.  I  mean  the  claim  for 
the  £280.  This  is  not  found  by  the  accountants  to  be  undis- 
puted, but  it  is  one  of  the  disputed  items,  consequently  it 
cannot  be  within  the  admissions  by  the  defendant.  Nor  does 
it  appear  to  me  to  be  ascertained  in  the  sense  which  I  have 
mentioned.  It  will  probably  turn  out  when  the  accounts 
come  to  be  taken  that  there  will  be  a  loss,  and  it  will  prob- 
ably turn  out  that  on  a  proper  construction  of  the  articles 
the  £560  deducted  by  the  defendant  for  expenses  is  not 
allowable.  But  I  do  not  think  it  is  the  meaning  of  this  rule 
that  we  should  go  into  questions  either  of  ultimate  results 
of  accounts  not  yet  taken  at  all,  or  that  we  should  go  into 
92]  questions  of  ^construction  of  agreements,  and  ques- 
tions of  that  kind,  which  seem  to  me  more  proper  to  be  dis- 
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cussed  on  some  other  occasion  than  on  the  occasion  of  pay- 
ment into  court  under  an  application  such  as  this.  I  do  not 
think  it  will  be  safe  for  us  to  extend  the  principles  I  have 
mentioned  to  a  greater  extent  than  thev  have  gone,  and 
therefore  I  think  the  order  should  be  confined  to  that  which 
I  may  call  an  admitted  balance,  viz.,  the  £641. 

Bagg ALLAY,  L.  J.:  I  am  of  the  same  opinion,  and  I  have 
very  little  to  add. 

As  regards  the  question  of  the  £280,  I  entirely  assent  to 
what  has  just  been  said  by  the  Master  of  the  Rolls.  As  re- 
gards, also,  the  other  sum  of  £641,  I  agree  that,  if  a  judge 
who  is  winding  up  the  affairs  of  a  partnership  is  satisfied 
upon  the  accounts  which  have  been  taken  before  him  that 
there  must  be  at  least  a  certain  amount  coming  due  from  one 
of  the  accounting  parties,  it  is  within  his  jurisdiction  to 
order  that  that  sum  shall  be  brought  into  court ;  but  I  do 
not  think  it  necessary  to  rest  my  decision  in  this  case  upon 
that  view  of  the  matter.  If  it  were  necessary  to  do  so,  there 
is,  to  my  mind,  abundant  evidence  before  us  to  show  that  at 
least  the  sum  of  £641  will  be  found  due  from  Mr.  Lord.  I 
prefer,  however,  to  rest  my  decision  on  the  more  general 
principle,  that  there  has  been  an  admission  by  Mr.  Lord, 
m  the  course  of  taking  the  accounts  subsequent  to  the  de- 
cree, that  the  amount  is  due  from  him. 

Now  it  has  been  for  years  the  practice  of  the  court,  and 
it  cannot  now  be  disputed,  that  not  only  can  payment  of 
money  into  court  in  a  partnership  suit  be  ordered  on  admis- 
sions contained  in  the  answer  before  decree,  but  that  after 
decree  it  can  be  ordered,  either  upon  report  or  upon  admis- 
sions made  by  the  party  in  the  course  of  the  proceedings. 
Now,  it  appears  impossible  to  suggest  a  difference  between 
an  admission  made  by  a  person  himself  that  a  certain  sum 
is  due  from  him,  and  a  statement  that  it  is  due  made  by  a 

g?r8on  to  whom  he  has  referred  it,  to  ascertain  what  is  due. 
ere  the  two  accountants,  one  representing  the  plaintiffs 
and  the  other  representing  the  defendant,  make  their  sepa- 
rate investigations,  and  differ  in  the  result  at  which  they 
arrive.  The  two  reports  are  taken  before  the  Chief  Clerk  in 
Chambers,  the  parties  attending  before  him,  and  then  and 
there  an  order  is  made,  which,  *according  to  its  terms,  [93 
clearly  must  have  been  the  result  of  an  agreement  between 
the  parties  that  the  two  accountants  should  meet  together 
and  endeavor  to  agree  upon  an  account,  and  that  the  ac- 
count which  they  should  so  agree  upon  should  be  verified 
by  an  afiSidavit.  Now,  if  the  account  is  so  taken  and  so 
verified,  I  cannot  understand  on  what  principle  the  account- 


148  CHANCERY  DIVISION.  [Vol  VIII. 

1878  London  v.  Syndicate.  C.A. 

ing  party  should  not  be  as  much  bound  by  the  result  of  an 
account  which  has  been  taken  according  to  his  own  agree- 
ment, as  if  he  had  himself  made  an  admission  that  the  sum 
appearing  to  be  due  by  that  account  was  actually  due  from 
him.  But  then  it  is  said  that  no  such  report  has  been  made 
in  this  case,  for  that  the  £641  was  subject  to  a  question  as 
to  interest.  This,  however,  even  in  the  view  most  favorable 
to  the  defendant,  would  not  lessen  the  amount  by  £5,  and 
I  agree  with  what  the  Master  of  the  Rolls  has  said,  that  we 
must  regard  it  as  one  of  those  trifling  matters  which  this 
court  cannot  take  into  account  in  dealing  with  the  principle 
which  applies  on  the  present  occasion.  The  defendant,  in- 
deed, says  that  he  does  not  assent  to  that  view  of  the  case 
as  to  the  interest,  and  that  it  is  merely  the  statement  of  his 
opponent's  accountant,  but  it  is  verified  by  affidavit,  and  if 
the  defendant  wished  to  disjjute  its  accuracy,  he  ought  to 
have  asked  for  an  opportunity  to  file  an  affidavit  for  the 
purpose  of  correcting  it.  He  did  not  do  so,  and  therefore  I 
think  we  must  assume  the  statement  of  the  plaintiffs  ac- 
countant, that  the  amount  of  interest  in  any  view  of  the  case 
will  be  under  £5,  to  be  correct. 

Thesiger,  L,J.:  I  am  of  opinion,  also,  that  as  regards 
the  sum  of  £641  2s.  4d.  this  appeal  should  be  allowed. 

We  are  not  asked  to  give  any  final  decision  between  the 
parties  as  to  whether  the  sums  which  are  the  subject  of  the 
appeal  are  or  are  not  due,  nor  to  make  any  order  that  either 
of  these  sums  should  be  paid  by  one  party  to  the  other.  If 
such  questions  were  to  arise,  they  would  have  to  be  dealt 
with  upon  different  principles,  and  with  reference  to  a 
variety  of  considerations  wnich  do  not  in  any  way  arise 
upon  the  present  appeal.  All  that  we  are  asked  to  do  in 
this  case  is  to  say  that  a  certain  sum  of  money  which  it  is 
alleged  has  been  sufficiently  for  this  purpose  ascertained 
94]  *to  be  due  from  the  one  party  to  the  other,  shall  be 
secured  by  being  paid  into  court. 

It  has  been  urged  upon  the  part  of  the  respondent  that 
the  court  has  no  power  to  make  such  an  order,  except  in 
two  cases,  first,  where  there  has  been  a  report  finding  the 
particular  sum  to  be  due,  and,  secondly,  where  there  has 
been  an  admission  by  the  party  that  that  sura  is  due.  Now, 
supposing  that  contention  were  well  founded,  I  should  agree 
with  what  has  fallen  from  the  Master  of  the  Rolls,  viz.,  that 
there  is  in  the  present  case  sufficient  evidence  of  such  an 
admission.  It  is  clear,  and  has  not  been  disputed  in  argu- 
ment, that  the  admission  need  not  necessarily  be  the  admis- 
sion of  the  party  himself,  and  that  it  need  not  be  made  in 
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any  particular  form  or  shape.  Here,  there  being  disputed 
items  of  account  between  the  parties,  and  there  being  ac- 
countants employed  by  each  of  those  parties  for  the  express 
purpose  of  investigating  those  accounts,  it  was  thought 
reasonable  by  the  parties — and  their  view  was  confirmed  by 
the  Chief  Clerk — that  the  two  accountants  should  meet  and 
endeavor  to  eliminate  what  was  not  in  dispute  between  the 

Earties,  and  make  a  report  in  the  nature  of  a  special  report 
y  referees  chosen  by  the  parties,  in  order  to  show  what,  if 
anything,  they  could  agree  upon  as  being  due.  That  being 
the  nature  of  the  reference,  ii  one  may  use  that  expression, 
and  I  do  not  wish  to  be  misunderstood  in  using  it,  because 
I  rather  agree  with  the  argument  that  has  been  addressed  to 
us,  viz.,  that  this  would  not  be  a  case  coming  within  the  42d 
section  of  the  act  of  1852 ;  but,  there  being  that  special  ref- 
erence, we  find  in  the  affidavit  made  by  the  two  referees  a 
distinct  admission  of  a  sum  of  £641  2^.  4^.  being  due,  sub- 
ject only  to  a  question  in  respect  of  interest  to  which  refer- 
ence is  made  in  the  accounts.  Now,  there  is  no  suggestion 
that  the  affidavit  of  the  plaintiff's  accountant  to  the  effect 
that  £4 165.  5d.  is  the  whole,  under  any  circumstances,  which 
could  be  due  in  respect  of  interest,"  is  incorrect,  and  that 
being  so,  it  appears  to  me  that  there  is  a  distinct  admission 
of  the  party  through  his  authorized  agent  or  agents  of  a 
sum  due. 

But  I  wish  to  go  further,  for  it  is  important  that  the  prin- 
ciples upon  whidi  the  courts  of  the  Chancery  Division  act  in 
cases  like  the  present  should  be  well  settled  and  laid  down ; 
and,  looking  to  *the  convenience  of  the  jurisdiction  [95 
which  is  exercised  by  that  division  as  to  payment  of  money 
into  court,  I  must  say,  speaking  for  myself,  that  I  should 
like  to  see  that  jurisdiction  applied  to  the  same  extent  in 
the  Common  Law  Divisions  instead  of  being  limited,  as  it  is 
at  present  limited  in  those  divisions.  It  seems  to  me  that 
this  jurisdiction  is  founded  upon  wider  principles  than  those 
which  the  respondents  admit.  In  the  first  place  I  entirely 
agree  with  what  has  fallen  from  the  Master  of  the  Bolls  as 
to  the  decision  in  Brown  v.  De  Tastet  (*).  If  that  case  had 
only  reported  the  decision  of  Lord  Eldon,  it  would  show 
that  he  had  most  distinctly  held  that  it  was  not  confined  to 
acting  in  those  cases  only  where  there  had  been  an  accepted 
report  or  an  admission,  but  was  entitled  to  deal  with  the 
evidence  in  the  case.  But  when  you  look  at  the  final  de- 
cision, it  is  clear  that  Lord  Lyndhurst  was  of  opinion  that 
he  was  in  no  way  fettered  by  the  fact  that  there  was  no  ex- 

0)  4  Rubs.,  126. 
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isting  master's  report,  but  was  entitled  to  deal  with  the  case 
upon  the  evidence  which  had  been  given  in  it,  and  that  the 
only  question  which,  under  such  circumstances,  the  court 
had  to  deal  with  was' whether  the  particular  sum  in  respect 
of  which  the  court  was  asked  to  exercise  its  jurisdiction  had 
been  sufficiently  ascertained  as  being  due  from  one  party  to 
the  other.  And  I  would  add  that,  looking  at  the  reason  and 
at  the  convenience  of  the  rule,  even  if  there  had  been  no 
decisions  of  Lord  Eldon  and  of  Lord  Lyndhurst  such  as  were 
given  in  Brown  v.  De  Tdsiet^  I  should  concur  with  what 
has  fallen  from  the  Master  of  the  Rolls,  as  to  our  being  fully 
entitled  to  hold  that  what  was  there  decided  ought  now  to 
be  decided.  Here  it  seems  to  me  that  even  if  we  cannot  put 
the  case  so  high  as  to  say  that  there  is  a  distinct  admission 
on  the  part  of  the  defendant  that  this  sum  of  £641  \&  due, 
at  all  events  it  has  been  sufficiently  ascertained  that  it  is 
due,  and  without  giving  any  final  decision  as  to  whether 
upon  the  ultimate  taking  of  the  accounts  any  sum,  or  what 
sum,  will  be  found  to  be  due,  at  all  events  it  is  just  and 
proper  that  we  should  order  that  that  particular  sum  should 
be  secured  in  court. 

For  these  reasons  I  think  that  the  order  of  the  Vice-Chan- 
cellor  was  erroneous,  and  that  the  appeal  should  be  allowed 
96]  to  the  *extent  of  the  £641 ;  bnt  as  regards  the  sum  of 
£280,  which  is  the  subject  of  the  second  claim  of  the  plain- 
tiff, that  sum  has  neither  been  reported  as  due,  nor  been 
admitted  to  be  due,  nor  do  I  think  that  it  has  been  so  suffi- 
ciently ascertained  to  be  due  as  to  justify  us  in  exercising 
our  jurisdiction  respecting  it. 

Solicitors :  Crook  &  Smith ;  L.  Pass. 


[8  Chancery  Division,  96.] 
C.A.,  Feb.  28,  1878. 

Ex  parte  Arrowsmith.     In  re  Leveson. 

Viear  ofDutriet  Church — Mortgage  of  Pew  RenU — Validity — IS  Miz.  e.  20. 

A  mortgage  of  pew  rents  made  by  the  vicar  of  a  district  church  is  void  under  the 
act  IS  Eliz.  c.  20. 
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*  [8  Chancery  Division,  101.] 
V.C.H.,  Nov.  6,  1876.     C.A.,  Nov.  26,  1877  :  Jan.  15,  1878. 

*Macdonald  v.  Irvine.  [101 

[1874      M.       126.] 

Will — Gonvertion — Enjoymefd  in  Specie — Life  Estate  interposed  by  Codicil — Ademp- 
tion— Gi/l  of  Life  JrUerest  in  Life  Policy — Keeping  up  Premiuma — Bontu — Legacy, 
Specific  or  Demonstrative — Legacy,  Specijic  or  Residuary — Enumaration  of  Artidea. 

A  testator  being  possessed,  among  other  things,  of  Egyptian  Nine  per  Cent.  Bonds, 
and  also  of  a  leasehold  house  held  for  lives  and  a  policy  for  £8,000  on  one  of  the  lives, 
gave  several  specific  legates,  and,  among  others,  specific  legacies  of  several  of  his 
Egyptian  Bonds  to  various  legatees,  and  gave  the  leasehold  house  and  the  policy  for 
£3.000  and  all  bonuses  and  additions  thereto,  to  J.  M.,  she  paying  the  future  premiums, 
and  directed  that  if  she  should  be  married  at  his  death,  the  house  and  policy  should  be 
settled  on  her  and  her  children ;  and  the  testator  gave  the  residue  of  his  estate,  includ- 
ing his  household  furniture,  to  A.  L.  After  the  date  of  his  will  the  testator  married, 
and  by  a  codicil  gave  to  his  wife  for  her  life  all  the  income,  dividends,  and  annual  pro- 
ceeds of  his  entire  estate,  and  postponed  the  payment  of  all  legacies  and  the  distribu- 
tion of  all  estates  vested  in  him  till  after  her  death,  and  subject  thereto  confirmed 
his  will. 

Between  the  dates  of  his  will  and  of  his  codicil  the  testator  sold  his  Egyptian 
Nine  per  Cent.  Bonds,  and  with  the  proceeds  of  the  sale  and  other  moneys  purchased 
other  Egyptian  Bonds  called  Khedive  Bonds. 

The  holder  of  the  £S,000  policy  was  entitled  to  a  lArticipation  in  the  profits  of 
*the  office,  and  bad  the  option  of  taking  the  bonuses  when  declared  either  by  [1 QQ 
reduction  of  the  premiums  or  augmentation  of  the  capital  Insured: 

Held,  that  the  specific  legacies  of  the  Egyptian  Bonds  were  adeemed,  and  that  the 
Khedive  Bonds  formed  part  of  the  residue : 

That  the  household  ftirniture  was  not  specifically  given,  but  formed  part  of  the 
residue : 

That  the  bonuses  declared  by  the  insurance  company  must  be  added  to  the  capi- 
tal, and  not  taken  in  reduction  of  the  premiums  : 

That  the  premiums  were  not  payable  out  of  the  rents  of  the  leasehold  house,  but 
must  be  raised  as  they  became  payable  by  mortgage  of  the  policy. 

ffeU,  also  {dissentiente  Baegallay,  L.  J.),  that  the  residuary  estate  must  be  converted 
according  to  the  rule  in  Bowe  v.  Earl  of  Dartmouth  (*),  and  the  income  paid  to  the 
wife  during  her  life : 

A  legacy  of  "  £500  Egyptian  Nine  per  Cent.  Bonds  "  held  not  to  be  specific,  though 
the  testator  had  such  bonas  at  the  time. 

The  decision  of  Hall,  V.C,  varied. 

This  was  a  suit  for  tlie  administration  of  the  estate  of 
Lieatenant- Colonel  James  Horsbargh  Macdonald,  and  vari- 
ous questions  arose  on  the  effect  of  his  will  and  codicil. 

The  will  was  dated  the  18th  of  August,  1870,  and  thereby 
the  testator,  who  was  then  a  widower,  after  a]n)ointing  the 
Rev.  James  Horsburgh,  G.  Thompson,  and  A.  L.  Irvine  his 
executors,  and  directing  that  his  debts  and  testamentary  ex- 

Eenses  should  be  paid,  gave  to  the  said  James  Horsburgh 
is  live  shares  in  the  Agra  Bank,  his  ten  shares  in  the  Falk- 
land Island  Company,  and  all  his  interest,  being  two- thirds, 
in  the  copyright  of  Horsburgh' s  Directory,  together  with 

(»)  1  Vee.,  187. 


152  CHANCERY  DIVISION.  [Vol.  VIII. 

1877  Macdonald  y.  Irvine.  C.A. 

£1,500  of  his  Egyptian  Nine  per  Cent.  Bonds  absolutely. 
And  he  gave  all  the  plate  and  plated  ware  of  which  he  miglit 
be  possessed  at  the  time  of  his  decease  to  his  nephew  James 
Horsburgh  Lane ;  and  ^ve  to  his  nephew  Charles  Clayton 
Lane  "£500  Egyptian  Nine  per  Cent.  Bonds"  for  his  life, 
and  after  his  decease  to  be  equally  divided  between  his  chil- 
dren. And  after  giving  various  small  pecuniary  legacies  and 
reciting  that  he  had,  in  the  events  which  happenea,  an  abso- 
lute power  of  appointment  by  will  over  the  trust  estate  settled 
by  his  marriage  settlement,  and  that  such  estate  then  con- 
sisted of  certain  houses  in  Broad  Street,  Bath,  held  upon 
lease  renewable  on  lives,  on  mortgage  of  which  part  of  the 
103]  trust  estate  was  many  years  *since  advanced,  and 
which  mortgage  was  afterwards  foreclosed  by  the  trustees  of 
the  said  settlement,  a  policy  of  £3,000  in  the  Legal  and 
General  Life  Assurance  Company  on  the  life  of  Charles 
Hensley;  a  further  policv  on  the  life  of  the  said  Charles 
Hensley  in  the  West  of  England  Life  Insurance  Company 
for  £250,  a  sum  of  £2,000  advanced  to  him  out  of  the  said 
trust  estate  on  mortgage  of  his  house  at  Heme  Hill,  one- 
third  share  of  a  sum  of  £1,833  consols  subject  to  the  life 
estate  of  his  mother,  and  a  sum  of  £300  New  £3  per  Cent. 
Annuities;  the  testator  appointed  as  follows:  '*  As  to  the 
said  leasehold  premises  at  ibath,  or  all  such  interest  therein  as 
may  now  be  vested  in  the  surviving  trustee  of  the  said  set- 
tlement, or  as  I  may  be  entitled  to  appoint,  I  give  and 
appoint  the  same  unto  my  niece  Eliza  Jane  Lane ;  and  I  also 
give  and  appoint  unto  her  the  hereinbefore  mentioned 
policy  on  the  life  of  Charles  Hensley  for  £3,000,  with  all 
bonuses  and  additions  thereto,  she  paying  the  future  pay- 
inents  in  respect  thereof.  And  I  direct  that  if  my  said 
niece  shall  be  single  at  my  decease  the  said  premiums  and 
olicy  shall  be  transferred  and  vested  in  her  absolutely  for 
er  own  use  and  benefit ;  but  in  case  she  shall  be  married, 
then  I  direct  that  the  same  shall  be  settled  upon  her  in  such 
manner  that  she  shall  have  a  life  estate  in  the  income  de- 
rivable therefrom  inalienable  by  her,  and  which  shall  not  be 
subject  to  her  husband's  debts ;  and  that  upon  her  decease  her 
husband  shall  be  entitled,  if  he  survive,  to  a  like  life  estate  ; 
and  that  upon  the  death  of  the  survivor  the  trust  estate 
shall  be  in  trust  for  her  children  equally  at  twenty-one  years 
of  age,  and  in  default  of  children  who  shall  attain  a  vested 
interest,  then  that  the  trust  estate  shall  be  divisible  between 
the  persons  who  would  have  been  her  next  of  kin  if  she  had 
died  unmarried  and  intestate.  And  I  give  her  in  addition 
£500  of  my  said  Egyptian  Bonds  upon  the  same  conditions. 
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And  I  direct  my  trustees  and  executors  either  to  transfer  the  . 
same  to  her,  or  to  see  the  same  settled  upon  the  trusts  afore- 
said, according  as  she  shall  be  single  or  married  at  my  de- 
cease." The  testator  then  appointed  to  his  nephews  Charles 
Henry  Lane  and  Alfred  Luther  Lane,  as  tenants  in  common, 
his  leasehold  house  at  Heme  Hill,  and  also  the  sum  of  £2,000 
secured  thereon,  so  that  the  said  house  might  be  discharged 
from  the  said  mortgage.  And  he  directed  that  the  said  sum 
of  £300  New  £3  *per  Cent.  Annuities,  and  the  said  pol-  [104 
icy  for  £260  on  the  life  of  C.  Hensley,  and  all  the  residue  of  the 
said  settled  property,  should  be  treated  as  part  of  his  resid- 
uary estate.  He  then  disposed  of  his  residuary  estate  in 
the  following  terms:  **  I  give  and  appoint  all  the  rest,  resi- 
due and  remainder  of  my  estate  and  effects,  real  and  per- 
sonal, and  of  what  nature  or  kind  soever  the  same  may 
be,  and  wherever  situate,  and  including  the  residue  of  the 
trust  funds  and  premises  under  the  said  settlement,  and  my 
carriage,  and  the  furniture  which  shall  be  in  my  house  at  the 
time  of  my  decease,  unto  my  said  executors  and  trustees, 
and  the  survivors  and  survivor  of  them,  upon  trust,  after 
paying  and  making  provision  for  all  the  legacies  and  be- 
quests hereinbefore  given  out  of  my  personal  estate,  to  pay 
such  net  residue  to  my  nephew  Alfred  Luther  Lane  for  his 
own  use  and  benefit  absolutely." 

After  the  date  of  his  will,  namely,  in  January,  1872,  the 
testator  intermarried  with  his  second  wife,  the  plaintiff, 
Charlotte  Macdonald.  Immediately  after  his  marriage  he 
executed  a  memorandum  republishing  his  will,  by  which  he 
^ve  a  life  interest  in  all  his  property  to  his  wife,  and  sub- 
ject thereto  he  confirmed  his  will.  This  memorandum  was 
attested  by  Alfred  Luther  Lane,  one  of  the  legatees. 

On  the  6th  of  May,  1872,  the  testator  made  a  codicil  to  his 
will  in  the  following  words : — 

"Whereas  since  the  date  and  execution  of  my  will  con- 
tained in  the  within  five  sheets  of  paper,  I  have  intermarried 
with  my  present  wife  Charlotte,  Now  I  desire  to  give  to  her, 
and  I  do  hereby  give  and  appoint  to  her  for  her  life,  all  the 
income,  dividends,  and  annual  proceeds  of  my  entire  estate, 
and  I  postpone  the  payment  of  all  legacies  and  the  distri- 
bution of  all  estates  vested  in  me,  or  over  which  I  have  any 
Fower  of  disposition  or  appointment,  until  after  her  decease, 
give  to  my  faithful  servant,  Lucy  Spalding,  an  annuity  of 
£30  per  annum,  to  commence  from  the  death  of  my  said  wife ; 
and  in  all  and  other  respects,  but  subject  hereto,  I  revive 
and  confirm  my  said  will,  and  do  hereby  republish  the  same. 
And  I  do  cancel  the  memorandum  of  republication  written 
25  Eng.  Rep.  20 
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at  the  foot  of  the  fifth  sheet  of  my  said  will,  my  nephew 
Alfred  Luther  Lane  having  witnessed  the  same,  and  thereby 
being  deprived  of  any  interest  under  the  said  will." 
105J  *The  testator  died  ten  days  after  the  execution  of  hia 
codicil,  and  the  will  and  codicil  were  proved  by  the  three 
executors  named  in  the  will. 

The  testator^ s  niece,  Eliza  Jane  Lane,  in  the  month  of 
March,  1872,  married  G.  Manson. 

The  leasehold  house  at  Bath  mentioned  in  the  will  was 
held  for  a  term  of  99  years,  if  John  Hensley,  since  deceased, 
P.  George,  since  deceased,  and  the  Rev.  Charles  Hensley 
should  so  long  live,  at  a  rent  of  £1  3^.  3d.  This  house  was 
conveyed  on  the  8th  of  September,  1840,  to  the  trustees  of 
the  testator's  marriage  settlement,  by  way  of  mortgage  for 
securing  the  repayment  of  £3,000  advanced  by  them  out  of 
the  trust  funds,  and  by  the  same  indenture,  the  said  two 
policies  of  £250,  at  an  annual  premium  of  £5  lis.  Qd.y  and 
£3,000  at  an  annual  premium  of  £98  13^.,  on  the  life  of  C. 
Hensley,  were  also  assigned  to  the  said  trustees  as  further 
security  for  the  said  debt. 

The  trustees  had  been  for  more  than  twenty  years  in  ad- 
verse possession  of  the  mortgaged  premises,  and  for  the  pur- 
J)oses  of  the  suit  the  mortgage  was  treated  as  absolutely 
or  eel  o  sed 

The  holder  of  the  policy  of  £3,000  on  the  life  of  C.  Hens- 
lev  was  not  originally  entitled  to  participation  in  the  jjrofits 
of  the  Legal  and  General  Life  Assurance  Society,  but  in  the 
year  1847  it  was  exchanged  by  the  trustees  for  a  policy,  with 
participation  in  the  profits,  at  an  annual  premium  of  £104 14,9. 
The  profits  were  divided  every  five  years,  and  the  assured 
were  entitled  to  receive  their  share  in  the  profits  either  by 
reduction  of  the  premiums  payable  for  the  next  five  years, 
or  by  an  addition  to  the  amount  insured  by  way  of  bonus. 
At  the  division  of  profits  which  took  place  in  1867  the  tes- 
tator, who  was  treated  as  the  absolute  owner  of  the  policy, 
elected  to  take  his  share  by  way  of  reduction  in  the  annual 
premium,  by  which  the  premium  for  the  following  five  years 
was  reduced  to  £75.  But  at  the  quinquennial  division  of 
profits,  which  took  place  in  July,  1872,  soon  after  the  testa- 
tor's death,  the  executors  declared  no  election  to  take  a  re- 
duction of  the  premium,  and  paid  the  original  premium  of 
£104  \5s.  until  the  filing  of  the  bill. 

The  testator  at  the  date  of  his  will  was  possessed  of  £2,900 
Egyptian  Nine  per  Cent.  Bonds,  issued  in  1867 ;  but  in  the 
106]  month  *of  February,  1872,  he  sold  these  bonds,  and 
with  the  proceeds  of  the  sale  and  other  moneys  he  purchased 
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f^yptian  Seven  per  Cent.  Khedive  Bonds,  issued  in  1870, 
oi  wliich  he  was  posspssed  at  the  time  of  making  his  codicil 
and  of  his  death.  The  Nine  per  Cent.  Egyptian  Bonds  of 
1867  were  issued  by  the  Egyptian  Government  for  the  pur- 
pose of  purchasing  the  property  of  Mustapha  Pasha,  and 
the  principal  and  interest  were  guaranteed  by  the  Egyptian 
Government.  The  Seven  per  Cent.  Khedive  Bonds  of  1870 
were  issued  to  meet  the  expense  of  bringing  into  cultivation 
the  sugar  estates  of  the  Khedive,  and  were  secured  upon  the 
private  estates  of  the  Khedive.  Both  securities  were  quoted 
as  Egyptian  Bonds  in  the  Stock  Exchange  list. 

The  cause  came  on  for  hearing  on  further  consideration 
before  Vice-Chancellor  Hall  on  the  6th  of  November,  1876, 
when  several  questions  were  brought  before  the  court,  the 
principal  of  which  were  as  follows : — 

1.  Whether  the  property  comprised  in  the  will  ought  to 
be  enjoyed  in  specie  by  the  plamtiflf,  the  testator's  widow, 
or  ought  to  be  converted  by  the  executors  and  the  income 
of  theproceeds  paid  to  the  plaintiff  during  her  life. 

3.  Whether  the  testator's  carriage  and  household  furni- 
ture were  specifically  bequeathed. 

3.  Whether  the  premiums  of  the  policy  for  £3,000  ought 
to  be  paid  out  of  the  rents  of  the  leasehold  property  at  Bath, 
or  out  of  what  other  fund. 

4.  Whether  the  profits  at  the  periods  of  division  should 
be  added  by  way  of  bonus  to  the  policy  money,  or  taken  by 
way  of  reduction  of  the  premiums. 

6.  In  what  way  the  policy  for  £260  on  the  life  of  C.  Hens- 
ley  should  be  dealt  with. 

6.  Whether  the  Khedive  Bonds  passed  under  the  gift  of 
the  Egyptian  Bonds,  or  whether  the  gift  of  the  Egyptian 
Bonds  had  been  adeemed. 

7.  Whether  the  bequest  of  £500  Egyptian  Nine  per  Cent. 
Bonds  to  Charles  Clayton  Lane  was  a  general  or  a  specific 
legacy. 

Dickinson^  Q.C.,  and  Jason  Smithy  for  the  plaintiff:  On 
the  question  of  conversion  they  cited  Bothamley  v.  Sher- 
son  (*) ;  *Alcock  v.  Sloper  (•) ;  Collins  v.  Collins  (*) ;  [107 
Bethune  v.  Kennedy  (*). 

Hastings^  Q.C.,  and  H.  Cadman  JoneSy  for  Alfred  Luther 
Lane,  the  residuary  legatee. 

EddiSy  Q.C.,  and  Ware^  for  Eliza  Jane  Manson,  her  hus- 
band and  children,  and  C.  H.  Lane. 

(»)  Lhw  Rep.,  20  Eq.,  804 ;  18  Eng.  B.,        («)  2  My.  h  K.,  708. 
814.  (<)  1  My.  <fc  Or.,  114. 

(»)  2  My.  A  K.,  699. 
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Dlbdin,  for  Charles  Clayton  Lane. 

Hall,  V.C,  on  the  first  and  second  points,  was  of  opinion 
that  the  leaseholds  and  other  property  specifically  given  by 
the  will  ought  to  be  enjoyed  specilically  by  the  plaintiff,  but 
that  the  property  comprised  m  the  residuary  gift  must  be 
converted,  and  the  income  of  the  proceeds  paid  to  the  plain- 
tiff during  her  life ;  and  that  the  carriage  and  furniture  were 
not  speciiically  bequeathed,  but  were  included  in  the  general 
residue.     On  the  third  question  his  Lordship  continued: 

I  am  of  opinion,  upon  the  true  construction  of  the  will, 
that  the  leasehold  property  is  charged  with  the  payment  of 
the  premiums.  Two  properties  are  given  to  Eliza  Jane  Lane, 
one  being  a  leasehold  property  held  for  a  life,  and  the  other 
a  policy  effected  on  that  life,  and  the  two  properties  are 
given  to  her,  she  making  the  future  payments  in  respect 
thereof.  If  she  is  single  at  the  death  of  the  testator,  she  is 
to  have  the  property  out  and  out.  If  not,  the  property  is 
to  be  settled.  I  take  it  that  these  words  as  to  tne  making 
future  payments  in  respect  thereof  amount  to  a  charge,  trust, 
or  obligation  affecting  the  property  to  make  that  payment ; 
and  supposing  she  had  not  been  single  at  the  time  of  the 
death  of  the  testator,  her  children  would  have  had  a  right 
to  say  as  against  her,  "  We  will  have  the  income  of  the  lease- 
hold property  which  you  take  applied,  in  so  far  as  it  is  neces- 
sary, for  the  purpose  of  making  the  payments."  That  is 
the  proper  way  of  putting  it,  and  it  never  could  have  been 
meant  that  this  was  a  mere,  personal  obligation,  and  that 
although  in  one  event  she  would  have  only  a  life  interest  in 
it,  if  she  died  her  personal  estate  would  be  liable  to  continue 
108]  *the  payment  for  the  benefit  of  her  children,  who 
would  in  that  event  be  entitled  to  the  property.  If  upon 
the  whole  instrument  it  is  to  be  collected  that  the  property 
was  intended  to  be  taken  subject  to  the  obligation,  a  trust 
or  charge  will  be  created ;  as  to  this  I  refer  to  the  case  of 
Wright  v.  Wilkin  (*).  I  therefore  think  that  the  premiums 
must  be  paid  out  of  the  income  of  the  leaseholds. 

With  respect  to  the  fourth  question,  as  to  the  bonuses, 
his  Lordship  said :  It  appears  to  me  that  what  has  been 
done  by  the  trustees  is  right,  and  that  the  same  course  ought 
to  be  pursued  in  future ;  that  is,  the  bonuses  should  be 
added  to  the  policy  money.  If  there  should  not  be  enough 
income  of  the  leasehold  property  to  pay  the  premiums,  the 
deficiency  must  be  raised  out  of  the  corpus  of  the  leaseholds, 
or  of  the  policy,  or  both ;  the  deficiency  must  not  be  thrown 
on  the  general  estate. 

0)  9  W.  R.,  161. 
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With  respect  to  the  fifth  question,  as  to  the  polic;^  of  £260, 
his  Lordship  held  that  that  was  part  of  the  residue,  and 
must  be  sold  or  surrendered. 

On  the  sixth  and  seventh  points  his  Lordship  said :  It 
appears  to  me  that  the  legacies  of  the  testator^s  Egyptian 
stock  are  adeemed  and  not  recreated  by  the  codicil.  The 
main  object  of  the  codicil,  no  doubt,  was  to  give  that  effect 
to  the  will  which  the  will  would  have  had  but  for  the  fact 
of  the  testator's  marriage,  which  revoked  the  will.  The 
argument  addressed  to  me  is  this :  that  the  testator  gives  a 
certain  thing  by  his  will,  having  at  that  time  that  thing  to 
give,  and  having  afterwards  disposed  of  that  thing,  and  ac- 

auired  something  else  which  might,  if  he  had  had  it  at  the 
ate  of  his  will,  and  had  not  then  had  the  actual  thing  ^ven, 
have  been  sufficient  to  answer  and  pass  bv  the  description 
in  the  will ;  that  the  effect  of  the  codicil,  by  which  he  con- 
firms and  republishes  the  will,  is  to  give  something  different 
from  that  which  was  effectually  given  by  the  will,  and  would 
have  passed  by  it  but  for  the  lact  that  the  testator  disposed 
of  it.  I  do  not  follow  that  reasoning.  Where  he  confirms 
the  will  you  must  repeat  it  only  in  this  sense,  that  you  re- 
peat the  disposition  in  the  will,  giving  the  thing  which  he 
gave  by  the  will  and  not  a  different  thing.  I  cannot  make 
the  codicil  pass  a  different  thing  *from  that  which  [109 
was  effectually  disposed  of  by  the  will  and  would  have 
passed  by  it. 

With  respect  to  the  legacy  of  £500  Egyptian  Nine  "per 
Cent.  Bonds  to  C.  C.  Lane  and  his  children,  that  is  a  general 
legacy.  As  everything  is  given  to  the  widow  for  her  life, 
the  legatee  must  apply  on  her  death  for  the  value  of  the 
legacy,  which  must  be  ascertained  at  that  time. 

From  this  decision,  so  far  as  regarded  the  declarations 
that  the  furniture  and  carriage  formed  part  of  the  residuary 
estate,  and  that  the  residuary  estate,  including  the  Khedive 
Bonds,  should  be  converted  and  the  income  of  the  proceeds 
paid  the  plaintiff  during  her  life,  and  that  the  premiums  on 
the  policy  for  £3,000  should  be  paid  out  of  the  income  of 
the  leasehold  property  at  Bath,  and  that  the  bonuses  should 
be  added  to  the  premiums,  the  plaintiff  appealed.  The  ap- 
peal came  on  for  hearing  on  the  26th  of  November,  1877. 

Dickinson^  Q.C.,  and  Jason  Smith,  for  the  appellant :  It 
is  admitted  by  the  respondents  that  the  leaseholds  and  other 
parts  of  the  testator's  property  specifically  given  by  the  will 
must  be  enjoyed  by  the  widow  in  specie,  in  order  that  they 
may  be  preserved  for  the  persons  entitled  in  remainder. 
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But  the  same  reason  applies  to  residuary  estate,  for  it  was 
clearly  the  intention  of  the  testator,  in  framing  the  codicil, 
that  everything  he  had  should  be  kept  in  statu  quo  during 
his  wife's  life,  and  no  distribution  or  conversion  take  place 
till  her  death.  He  gives  the  income  of  his  '^entire"  estate 
to  his  wife,  and  "postpones  the  payment  of  all  legacies  and 
distribution  of  all  estates"  till  after  her  death.  In  those 
words  there  is  quite  sufficient  intention  shown  to  take  the 
case  out  of  the  operation  of  the  rule  in  Howe  v.  Earl 
of  Dartmovih  {^\  Pickering  v.  Pickering  {^\  Alcock  v. 
Sloper  ('),  Collins  v.  Collins  (*),  Simpson  v.  Lester  (*), 
Thurshy  y.  Thurshy(^\  Harris  v.  PoyneT(^\  Holqale  v. 
Jennings  (").  In  any  case  the  carriage  and  household  furni- 
110]  ture  are  speciflcally  given,  and  not  included  in  *the 
residue,  and  they  ought  to  be  enjoyed  in  specie :  Yaughan 
V.  Buck  (•) ;  Betfiune  v.  Kennedy  ("). 

With  respect  to  the  policy  of  £3,000,  we  contend  that  there 
is  no  ground  for  charging  the  premiums  on  the  rents  of  the 
leasehold  estate  at  Bath,  as  the  Vice-Chancellor  has  ordered. 
If  the  policy  alone  had  been  given  to  the  wife  for  life,  and 
after  ner  death  to  another  person,  the  court  would  never 
have  thought  of  obliging  the  tenant  for  life  to  keep  down 
the  premiums  for  the  benefit  of  the  remainderman.  The 
result  would  be  that  4;he  tenant  for  life  might  have  to  bear 
all  the  burden,  and  the  remainderman  might  reap  all  the 
benefit.  At  the  date  of  the  will  there  was  no  connection  be- 
tween the  leaseholds'  and  the  policy,  and  the  testator  has 
not  shown  an  intention  to  connect  them  in  such  a  way  as  to 
make  one  a  charge  upon  the  other.  We  also  say  that  the 
share  of  profits  ought  to  be  taken  in  reduction  of  the  pre- 
miums. That  was  the  way  in  which  the  testator  elected  to 
take  it  during  his  life,  and  the  court  ought  to  presume  that 
this  was  his  intention  in  the  administration  of  bis  property. 

Hastings y  Q.C.,  and  H  Cad/man  Jones^  for  the  residuary 
legatee :  This  case  must  come  within  the  principle  of  Howe 
V.  Earl  of  Dartmouth  {^\  unless  a  clear  intention  can  be 
shown  that  the  residuary  estate  shall  be  enjoyed  in  specie. 
There  is  no  such  intention  here.  The  mere  fact  that  the  pay- 
ment of  the  residuary  legatees  is  postponed  till  the  death  of 
the  tenant  for  life  is  not  sufficient :  Blann  v.  Bell  (").  Nor 
is  the  direction  by  the  testator  that  the  "distribution"  of 

0)  7  Ves.,  187.  (')  1  Drew.,  174. 

(«)  4  My.  h  Cr.,  289.  (8)  24  Beav.,  628. 

(»)  2  My.  A  K.,  699.  (»)  1  Ph.,  75. 

(••)  Ibid,  708.  0«)  1  My.  <fe  Cr.,  114. 

(*)  4  Jur.  (N.S.),  1269.  (")  7  Ves..  187. 

(•)  Law  Rep.,  19  Eq.,  395.  (»«)  2  D.  M.  A  G.,  775. 
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this  estate  should  be  postponed.  That  word  does  not  imply 
conversion,  and  he  merely  directed  what  the  law  would  have 
done  without  snch  direction.  With  respect  to  the  carriage 
and  furniture,  the  gift  is  not  made  specific  merely  by  enu- 
merating them,  In  re  TootaiFs  jEsta(e{');  and  although  if 
there  had  been  a  life  estate  given  by  the  will  the  mention  of 
them  in  the  gift  over  might  have  been  material,  the  creation 
of  a  life  estate  by  a  codicil  cannot  give  anv  operation  to 
words  which  were  merely  surplusage  when  they  were  used. 

*Eddis^  Q.C.,  andlFiar^,  for  Mrs.  Manson  and  her  [111 
husband  and  children :  The  policy  for  £3,000  was  originally 
connected  with  the  leasehold  estate,  being  a  policy  on  one 
of  the  lives  on  which  the  estate  was  held,  and  included  with 
it  in  the  mortgage  security.  The  testator  has  shown  an  in- 
t^^ntion  that  it  should  be  still  so  included,  for  he  has  given 
them  to  the  same  persons,  and  has  directed  them  both  to  be 
settled  as  one  property  on  Mrs.  MansCn  and  her  children. 
The  court  ought,  therefore,  to  give  effect  to  that  intention : 
Darcy  v.  Cr^t  (*).  In  the  will  the  testator  gave  the  policy 
to  Mrs.  Manson,  "she  paying  the  future  payments  in  re- 
spect thereof."  That  constituted  a  charge  upon  the  estate 
which  was  given  with  it :  Wright  v.  Wilkin  (>  And  when 
by  the  codicil  he  interposed  the  plaintiff  as  the  first  tenant 
for  life,  he  meant  her  to  take  each  part  of  his  property  in 
the  same  manner  as  the  original  legatees  would  have  taken 
it.  If  the  tenant  for  life  were  now  dead  the  court  would 
oblige  the  trustees  to  keep  up  the  policy  for  the  benefit  of 
Mrs.  Manson  and  her  children  out  of  the  trust  estates. 
With  re8i)ect  to  the  bonuses,  they  are  expressly  given  with 
the  policy ;  and  the  fact  that  the  testator  during  his  life 
elected  to  have  the  premiums  reduced  can  make  no  difference 
in  the  future  bonuses  in  the  face  of  so  clear  a  declaration  of 
his  intention. 

J>ickinson^  in  reply. 

1878.  Jan.  16.  Bagg allay,  L.  J.:  Two  questions  are  in- 
volved in  this  appeal,  the  one  whether,  according  to  the  true 
construction  of  the  will  and  codicil  of  Colonel  Macdonald, 
there  is  sufficient  evidence  of  his  intention  that  his  wife 
should  enjoy  the  income  of  his  residuary  personal  estate  in 
specie  to  exclude  the  operation  of  the  rule  commonly  spoken 
of  as  the  rule  in  Howe  v.  Earl  of  Dartmouth  (*) ;  the  other, 
in  what  manner  provision  should  be  made  for  the  payment 
of  the  premiums  upon  a  certain  life  policy  bequeathed  by 

(»)  2  Ch.  D..  628;  17  Eng.  R.,  660.  (»)  9  W.  R.,  161. 

(•)  9  Ir.  Ch.  Rep.,  19.  (*)  7  Ves.,  137. 
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112]  the  testator  in  the  *manner  to  be  presently  men- 
tioned. Upon  the  first  of  these  questions  1  have  the  mis- 
fortune to  differ  in  opinion  from  the  other  members  of  the 
court;  upon  the  second  I  believe  that  we  are  agreed. 

As  regards  the  first  question,  the  rule  as  laid  down  by 
Lord  Eldon  in  Howe  v.  JEarl  of  Dartmouth  (*),  and  as  ex- 
plained by  subsequent  decisions,  and  particularly  by  Lord 
Cottenham  in  Pickering  v.  Pickering  i^\  amounts  to  this, 
that  where  there  is  a  residuary  bequest  of  personal  estate  to 
be  enjoyed  by  several  persons  in  succession,  a  court  of 
equity,  in  the  absence  oi  any  evidence  of  a  contrary  inten- 
tion, will  assume  that  it  was  the  intention  of  the  testator 
that  his  legatees  should  enjoy  the  same  thing  in  succession, 
and,  as  the  only  means  of  giving  effect  to  such  intention, 
will  direct  the  conversion  into  permanent  investments  of  a 
recognized  character  of  all  such  parts  of  the  estate  as  are  of 
a  wasting  or  reversionary  character,  and  also  all  such  other 
existing  investments  as  are  not  of  the  recognized  character 
and  are  consequently  deemed  to  be  more  or  less  hazardous. 

But  it  must  be  borne  in  mind  that  the  rule  when  acted 
upon  is  based  upon  an  implied  or  presumed  intention  of  the 
testator,  and  not  upon  any  intention  actually  expressed  by 
him,  and  courts  of  equity  have  consequently  always  de- 
clined to  apply  the  rule  in  cases  in  which  the  testator  has 
indicated  an  intention  that  the  property  should  be  enjoyed 
in  specie,  though  he  may  not  in  a  technical  sense  have 
specifically  bequeathed  it. 

The  real  question,  therefore,  in  all  cases  similar  to  that 
under  consideration,  is,  whether  the  testator  has  with  suffi- 
cient distinctness  indicated  his  intention  that  the  property 
should  be  enjoyed  by  his  wife  in  specie.  A  great  number 
of  authorities  have  been  cited  in  the  course  of  the  argument 
before  us  for  the  purpose  of  illustrating  the  principles  upon 
which  courts  of  equity  have  from  time  to  time  acted  in  de- 
ciding whether  expressions  or  indications  of  intention,  more 
or  less  distinct,  have  or  have  not  been  sufficient  to  exclude 
the  adoption  of  the  rule.  These  authorities,  for  the  most 
part,  turn  upon  the  special  circumstances  of  the  particular 
cases  under  consideration,  but  they  nevertheless,  upon  the 
113]  whole,  show  an  inclination  on  the  part  of  ^successive 
judges  to  allow  small  indications  of  intention  to  prevent  the 
application  of  the  general  rule.  This  view  was  very  forcibly 
expressed  by  Vice-Chancellor  Wigram  in  the  course  of  his 
juagraent  in  the  case  of  Hinves  v.  Hlnvesi^)^  in  which  he 
carefully  reviewed   the   previous  decisions,   including  the 

(')  1  Ves.   137.  (•)  4  My.  <fe  Cr.,  289.  (»)  8  Hare,  609,  611. 
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greater  part  of  those  to  which  our  attention  has  been  di- 
rected. His  words  were,  ''The  court  in  applying  the  rule 
has  leant  against  conversion  as  strongly  as  is  consistent  with 
the  supposition  that  the  rule  itself  is  well  founded."  A 
similar  view  was  expressed  by  the  late  Master  of  the  Rolls 
in  the  case  of  Morgan  v.  Morgan  (*).  Nor  is  it,  in  my  opin- 
ion, a  matter  of  surprise  that  judges  should  have  entertained 
and  acted  upon  such  views,  when  we  call  to  mind  the  cir- 
cumstances of  the  case  in  which  the  rule  was  enunciated  by 
liord  Eldon,  and  of  those  to  which  it  has  been  subsequently 
applied.  The  rule  so  enunciated  had  been  for  many  years 
a  well  recognized  rule  of  the  Court  of  Chancery  ;  it  was  in 
no  way  questioned  in  the  case  of  Howe  v.  Earl  of  Dart- 
motUh(^\  in  which  the  only  question  was  whether  it  was 
applicable  to  the  will  then  under  consideration.  The  words 
of  the  will  were  very  simple  and  concise ;  the  testator  left 
all  his  personal  and  landed  estates  to  his  eldest  sister,'  Lady 
Anne  Conolly,  for  her  life,  and  then  to  the  eldest  son  of 
George  Byng,  Esq.,  and  the  question  was  whether  the  com- 
bination of  the  personal  and  landed  estates — the  devise  of 
the  latter  being  necessarily  specific — imposed  upon  the  per- 
sonal estate  such  a  quasi  specific  character  as  to  exclude 
the  operation  of  the  rule ;  and  Lord  Eldon  held  that  it  did 
not.  In  Howe  v.  Earl  of  Dartmouth  the  property  be- 
queathed was  but  once  described ;  the  same  thing  was  to 
be  enjoyed  by  the  tenant  for  life  and  by  the  reversioner,  and 
by  conversion  alone  could  this  be  effected.  If  the  applica- 
tion of  the  rule  had  been  confined  to  cases  as  simple  as 
Howe  V.  Earl  of  Dartmouth^  thfe  propriety  of  so  applying 
it  could  hardly  have  been  questioned,  and  one  cannot  but 
feel  that  by  its  extension  the  wishes  and  intentions  of  testa- 
tors have  been  frequently  defeated.  But  the  rule  is  too  well 
established  to  be  departed  from  by  this  court,  and  the  sole 
question  we  have  to  decide  is,  how  are  we  to  apply  it  to  the 
case  now  under  consideration  ? 

*The  circumstances  of  the  case  are  as  follows:  [114 
Colonel  Macdonald  made  his  will  on  the  18th  of  August, 
1870 ;  he  was  then  a  widower  and  without  children  ;  he  was 
not  possessed  of  any  real  estate,  but  his  personal  estate  com- 
prised, inter  alia^  Egyptian  Nine  per  Cent.  Bonds  to  the 
nominal  amount  of  £2,900,  certain  shares  in  the  Agra  Bank 
and  in  the  Falkland  Islands  Company,  an  interest  in  the 
copyright  of  Horsburgh's  Directory,  and  a  leasehold  house 
and  premises  at  Heme  Hill,  where  he  resided ;  he  also  had 
an  absolute  power  of  appointment  by  will  over  the  estate 

(»)  14  Beav.,  72.  («)  7  Ve&,  187. 
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which  was  the  subject  of  the  trusts  of  his  marriage  settle- 
ment, and  which  trust  estate  theu  comprised,  inter  aZiaj 
a  leasehold  house  at  Bath  held  for  a  term  of  years  determin- 
able on  the  death  of  the  Rev.  Charles  Hensley,  a  policy  on 
the  life  of  the  said  Charles  Hensley  for  the  sum  of  £3,000, 
and  a  sum  of  £2,000  secured  by  a  mortgage  of  his  own  prop- 
erty at  Heme  Hill. 

The  scope  of  this  will  was  as  follows :  The  testator  first 
directed  tne  payment  of  his  debts  and  funeral  and  testa- 
mentary expenses ;  he  then  gave  several  pecuniary  legacies 
to  the  amount  in  the  whole  of  between  £400  and  £500,  and 
made  specific  bequests  of  his  plate,  books,  and  wearing  ap- 
parel, and  also  of  all  the  above  enumerated  articles,  with 
the  exception  of  the  Egyptian  Bonds;  of  these  he  made 
specific  bequests  to  the  nominal  amount  of  £2,400,  and  prob- 
ably intended  to  specifically  bequeath  the  remaining  £600, 
but  failed  to  use  language  suflicient  to  effect  that  purpose. 
He  then  bequeathed  the  residue  of  his  estate  in  the  following 
terms :  [His  Lordship  read  the  residuary  gift  set  out  above, 
and  continued :] 

In  the  month  of  January,  1872,  the  testator  intermarried 
with  the  plaintiff;  He  appears  to  have  been  aware  that  his 
will  was  revoked  by  his  marriage,  for  he  shortly  afterwards 
executed  a  memorandum  of  republication,  by  which  he  gave 
a  life  interest  in  all  his  property  to  the  plaintiff,  and  subject 
thereto  confirmed  his  will. 

About  the  end  of  February  or  the  beginning  of  March, 
1872,  the  testator  sold  his  £2,900  Egyptian  Nine  per  Cent. 
Bonds,  and  with  the  produce  of  such  sale  and  other  moneys 
purchased  £4,000  Egyptian  Seven  per  Cent.  Bonds,  which 
are  referred  to  as  ''Khedive  Bonds"  in  the  decree  from 
115]  which  this  appeal  is  brought ;  by  *reason  of  such  sale 
and  purchase  the  specific  legacies,  amounting  to  £2,400  of 
the  Nine  per  Cent.  Bonds,  were  adeemed,  and  the  property 
comprised  in  the  residue  was  increased  by  the  £4,000  Khe- 
dive Bonds. 

On  the  6th  of  May,  1872,  the  day  before  his  death,  he  made 
a  codicil  to  his  will  in  the  following  terms :  [His  Lordship 
read  the  codicil  1 

On  the  7th  of  May,  1872,  the  testator  died.  With  the 
exception  of  the  sale  of  the  Nine  per  Cent.  Bonds  and  the 
purchase  of  the  Seven  per  Cent.  Bonds,  his  personal  estate 
was  substantially  in  the  same  state  of  investment  at  the  time 
of  his  decease  as  it  had  been  at  the  date  of  the  will. 

It  further  appears  that  the  property  specifically  men- 
tioned in  the  will  constituted  the  greater  part,  if  not  sub- 
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stantially  the  whole,  of  the  property  vested  in  himself,  or 
over  which  he  had  absolute  power  of  disposal  by  his  will ; 
the  property  which  became  subject  to  the  residuary  clause 
comprised,  in  addition  to  the  furniture  and  the  fehedive 
Bonds,  a  further  policy  for  £260  on  the  life  of  the  Rev. 
Cliarles  Hensley,  the  third  part  of  a  sum  of  £1,833  6^.  8^. 
consols,  subject  to  the  life  estate  therein  of  his  mother,  and 
a  sum  of  £300  10*.  lOd.  New  Three  per  Cents,  all  of  which 
several  properties  formed  part  of  the  estate  subject  to  the 
trusts  of  his  marriage  settlement. 

On  the  19th  of  June,  1874,  the  plaintiff  filed  her  bill  in  the 
suit,  and  claimed  to  be  entitled  to  the  income,  dividends, 
and  annual  proceeds  of  the  testator's  entire  personal  estate, 
as  it  was  invested  at  the  time  of  his  decease.  This  claim, 
so  far  as  the  £4,000  Khedive  Bonds  and  the  furniture  were 
concerned,  was  opposed  by  the  residuary  legatee,  who  in- 
sisted that  the  rule  in  jaowe  v.  .Earl  of  I>artmoulh  ( ) 
ought  to  be  applied.  The  Vice-Chancellor  was  of  this  opin- 
ion, and  so  held,  and  from  his  decision  the  present  appeal 
is  brought. 

Now,  if  we  first  turn  to  the  codicil,  we  find  the  testator 
referring  to  his  marriage  since  the  date  of  his  will,  and 
giving  to  his  wife  for  her  life  all  the  income,  dividends,  and 
annual  proceeds  of  his  entire  estate.  If  this  had  been  fol- 
lowed by  a  simple  gift  in  the  same  general  terms  of  his 
entire  estate  to  any  person  or  number  *of  persons,  to  [116 
take  effect  upon  the  decease  of  his  wife,  there  could  be  no 
doubt  as  to  the  rule  in  Howe  v.  Barl  of  Dartmouth  (*)  being 
applicable ;  but  we  do  not  find  the  gift  which  is  to  take 
eftect  on  the  decease  of  his  wife  in  so  simple  a  form.  The 
testator  first  postpones  the  payment  of  all  legacies  and  the 
distribution  of  all  estates  vested  in  him,  or  over  which  he 
has  anv  power  of  disposition  or  appointment,  until  after 
his  wife's  decease,  and  then,  after  giving  an  annuity  to  a 
servant  to  commence  from  the  death  of  his  wife,  he  revives, 
and  confirms,  and  republishes  his  will,  subject  to  the  dispo- 
sitions made  by  the  codicil ;  in  other  words,  all  that  he  has 
by  his  will  directed  to  be  done  on  his  own  decease  is  to  be 

Postponed  until  after  the  plaintiffs  decease,  and  is  then  to 
e  carried  into  effect.  What,  then,  did  he  direct  by  his  will 
to  be  done  on  his  own  decease,  and  how  are  these  directions 
affected  by  the  codicil  ?  The  direction  in  the  will  for  the 
payment  of  his  debts  and  funeral  and  testamentary  expenses 
was  unnecessary;  it  was  what  the  law  would  require  his 

0)  7  Ves.,  187. 
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executors  to  do  without  any  such  direction,  and  thej  were 
equally  bound  to  discharge  this  duty,  notwithstanding  the 
interposition  of  the  life  estate.  Again,  it  is  quite  clear,  and 
it  has  been  so  decided  by  the  Vice-Chancellor,  that  all  the 
property  specifically  bequeathed  by  the  will,  with  the  excep- 
tion of  the  Egyptian  Bonds,  the  legacies  of  which  were 
adeemed,  is  to  be  retained  in  specie  during  the  life  of  the 
plaintiff,  and  that  she  is  entitled  to  receive  the  income  of  it 
as  so  retained.  We  come,  then,  to  the  residuary  gift,  and 
by  it  the  residue,  of  whatever  it  may  consist,  is  given  upon 
trust  for  conversion,  the  trust  of  the  proceeds  of  such  con- 
version being,  as  expressed,  that  after  paying  and  making 
provision  for  all  the  legacies  and  bequests  before  given,  the 
net  residue  is  to  be  paid  to  the  residuary  legatee,  but  the 
conversion  is  only  directed  for  the  purpose  of  paying  or 
otherwise  providing  for  the  legacies,  and  until  such  legacies 
are  to  be  paid  or  provided  for,  there  is  no  necessity  for  such 
conversion,  nor  can  the  trust  arise.  The  realizing  by  the 
trustees  of  the  gift  of  the  reversion  appears  to  me  to  be  as 
much  a  distribution  of  the  testator's  estate  as  the  payment 
of  any  pecuniary  or  the  delivery  over  of  any  specific  legacy; 
and  all  of  these  dealings  with  the  estate  are,  by  the  opera- 
117]  tion  of  the  codicil,  to  be  postponed  *until  after  the 
death  of  the  plaintiff.  Taking,  then,  the  will  and  codicil  as 
one  disposition,  they  amount  to  this,  that  the  testator  gives 
to  his  wife  all  the  income,  dividends,  and  annual  proceeds 
of  his  entire  estate  during  her  life,  and  directs  that  after  her 
death  the  following  distribution  of  his  estate  (that  is,  of  the 
same  entire  estate)  shall  be  made,  namely,  certain  portions 
of  it  are  to  be  paid  or  de^lt  with  in  accordance  with  the 
pecuniary  and  specific  bequests  mentioned  in  the  will,  and 
the  residue  is  to  be  converted  for  the  purpose  of  providing 
for  such  payment  and  dealing,  and  the  net  proceeds  of  the 
conversion,  after  satisfying  such  purpose,  are  to  be  paid  over 
to  the  residuary  legatee. 

If  it  be  the  true  construction  of  the  will  and  codicil,  and 
I  think  it  is,  that  the  conversion  of  the  residue  is  by  the  cod- 
icil postponed  until  after  the  death  of  the  plaintiff,  the  in- 
tention of  the  testator  would  be  defeated  by  directing  it  to 
take  place  at  an  earlier  period,  and  the  rule  in  Howe  v. 
Marl  of  Dartmouth  (')  ought  not  to  be  applied.  If  author- 
ity were  necessary  to  support  this  proposition  it  is  entirely 
borne  out  by  the  decisions  in  Collins  v.  Collins  (•)  which 
was  approved  of  by  Lord  Cottenham  in  Pickering  v.  Pick- 

(')  7  Yes.,  187.  (•)  2  My.  <fc  K.,  708. 
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ering  (');  Belhune  w.  Kennedy  (^)\  Daniel  w.  Warren  ('); 
Rowe  V.  Rawe  (*)• 

I  am  of  opinion,  therefore,  that  the  rule  in  Howe  v.Earl 
of  Dartmouth  is  not  applipable  to  the- present  case,  and 
that  the  widow  is  entitled  to  the  income  of  the  testator's 
estate  in  the  state  of  investment  in  which  it  was  at  the  time 
of  his  decease. 

Having  arrived  at  this  conclusion  upon  the  general  con- 
struction of  the  will  and  codicil,  it  is  unnecessary  to  express 
any  decided  opinion  upon  the  argument  addressed  to  us  by 
the  counsel  for  the  appellant  on  the  use  of  the  word  *'  en- 
tire" in  the  gift  to  the  plaintiff;  but  having  regard  to  the 
nature  of  the  property  at  the  disposal  of  the  testator,  and  to 
the  disposition  of  it  made  by  him  by  his  will,  and  to  the 
circumstance  that  his  marriage  was  the  assigned  reason  for 
the  disposition  made  by  the  codicil,  I  am  disposed  to  think 
that  the  testator  in  giving  to  the  plaintiflf  the  income,  divi- 
dends, and  annual  proceeds  of  his  "entire"  estate  meant  by 
*the  use  of  the  word  "entire"  to  indicate  that  she  [118 
was  to  have  the  income  derived  from  the  property  as  it  should 
exist  at  his  death  ;  such  a  construction  would  be  in  accord- 
ance with  the  strict  meaning  of  the  word. 

I  think,  also,  that  the  general  circumstances  to  which  I 
have  just  alluded  are  strongly  suggestive  that  the  view  which 
I  have  taken  of  the  construction  of  the  testator's  will  and 
codicil  are  in  accordance  with  his  real  intention,  though  the 
expression  of  my  opinion  has  not  been  based  on  these  con- 
siderations. And  here  I  may  mention  that  if  according  to 
the  true  construction  of  the  testator' s  will  and  codicil  his 
widow  is  not  entitled  to  enjoy  the  property  comprised  in  the 
residuary  gift  in  specie,  this  somewhat  singular  consequence 
will  ensue,  that  whilst  she  is  entitled  to  the  use  and  occupa- 
tion of  the  testator' s  residence  during  her  life  in  accordance 
with  his  expressed  intention,  he  is  to  be  presumed  to  have 
intended  that  the  furniture  in  the  house  in  which  he  and  she 
were  residing  at  the  date  of  his  codicil,  and  in  which  he 
must  have  contemplated  their  residing  until  his  decease, 
should  be  sold  immediately  after  that  event  occurred.  The 
paention  of  the  furniture  in  the  residuary  gift  would  not  of 
itself  be  sufficient  to  confer  upon  the  giit  a  specific  charac- 
ter, as  was  held  in  In  re  TootaVs  Estc^  (*),  but  when  taken 
in  connection  with  the  specific  gift  of  the  house  in  which  it 

(«)  4  My.  &  Cr.,  289.  (*)  29  Beav,,  276. 

O  1  My.  A  Cr..  114.  (»)  2  Ch.  D.,  628;   \1  Eng.  R.,  660. 

(»)  2  Y.  A  C.  Oh.,  290. 
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was  contained,  it  becomes  an  element  for  consideration  not 
wholly  unimportant  in  the  view  which  I  take  of  the  case. 

I  pass  on  to  the  second  question  involved ;  it  arises  in 
the  following  way :  The  testator  by  his  will  gave  and  ap- 
pointed the  leasehold  premises  at  6ath  and  the  policy  for 
£3,000  upon  the  life  of  the  Rev.  Charles  Hensley,  both  of 
which,  as  before  stated,  formed  part  of  the  estate  subject  to 
the  trusts  of  his  marriage  settlement,  to  his  niece  the  defen- 
dant Eliza  Jane  Hanson,  then  Eliza  Jane  Lane,  spinster, 
and  he  directed  that  if  she  should  be  single  at  his  decease 
the  said  leasehold  premises  and  policy  should  be  transferred 
to  and  vested  in  her  absolutely  for  her  own  use  and  benefit,  but 
that  in  case  she  should  be  married  the  said  premises  and 
policy  should  be  settled  upon  her  and  her  husband  and 
children  in  succession,  and  he  directed  his  trustees  and  ex- 
119]  ecutors  to  ^transfer  the  same  to  her,  or  to  see  the 
same  so  settled  according  as  his  said  niece  might  be  single 
or  married  at  his  decease. 

The  policy  in  question  had  been  eCFected  with  the  Legal 
and  General  Life  Assurance  Society  in  the  month  of  July, 
1847,  at  an  annual  premium  of  £104  16^.,  and  it  entitled  the 
assured  to  a  participation  in  the  profits  of  the  society.  It 
appears  to  have  been  and  to  be  the  custom  of  the  society  to 
divide  their  profits  every  five  vears,  and  to  give  the  assured 
the  option  of  receiving  their  share  of  profits,  either  by  a  re- 
duction of  the  premiums  during  the  next  period  of  five  ^ears, 
or  by  an  addition  to  the  amount  insured  by  the  policy  by 
way  of  bonus.  A  quinquennial  division  of  profits  took  place 
shortly  before  the  testator's  death,  and  notice  was  given  to 
the  testator  by  the  society  that  if  he  wished  to  exercise  his 
option  of  having  the  premiums  reduced  instead  of  having 
the  bonus  added,  he  must  give  notice  to  that  effect  to  the 
society.  Neither  the  testator  nor  the  executors  gave  any 
such  notice,  though  on  the  occasions  of  previous  divisions  of 
profits  the  testator  had  taken  his  share  of  profits  in  the  form 
of  a  reduction  of  premiums,  and  accordingly  when  the  next 
payment  of  premiums  became  due,  in  July,  1872,  the  full 
premium  of  £104  15^.  became  payable  in  accordance  with 
the  rules  of  the  society,  and  was  paid,  and  a  bonus  was 
added  to  the  sum  assured;  a  similar  premium  had  been 
paid  in  each  succeeding  year. 

The  plaintiff,  by  her  bill,  stated  that  the  premiums  so 
paid  since  the  testator's  death  had  been  paid  out  of  the  in- 
come of  his  estate,  and  she  submitted  tliat  they  ought  not 
to  have  been  paid  out  of  any  income  to  which  she  was  enti- 
tled for  life,  or  that  at  any  rate  the  profits  should  be  taken 
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by  way  of  reduction  of  premiums  and  not  by  way  of  addi- 
tions to  the  sums  assured.  On  the  part  of  the  defendants  it 
was  contended,  and  the  Vice-Chancellor  held,  that  the  pre- 
miums on  the  policy  for  £3,000  in  the  Legal  and  General 
Life  Assurance  Society  ought  to  be  continued  to  be  paid  at 
the  full  rate  (bonuses  being  added  to  the  policy  money), 
and  that  the  clear  rents  of  the  leaseholds  at  Bath  after  pay- 
ment of  repairs,  fire  insurance,  and  other  outgoings,  were 
applicable  to  the  payment  so  far  as  they  would  extend  oX 
such  premiums,  and  that  the  premiums,  so  far  as  such  rent 
was  insufficient,  were  a  charge  on  the  policy  money  and  bo- 
nuses, and  that  the  ultimate  surplus  *(if  any)  of  such  [120 
rents  was  payable  to  th,e  plaintiff  during  her  life,  and  that 
any  deficiency  was  to  be  raised  in  such  manner  as  the  judge 
in  chambers  should  direct. 

Now,  it  is  to  be  observed  that  the  bequest  in  the  testator's 
will  is  of  the  policy  with  all  bonuses  and  additions  thereto, 
the  legatee  paying  the  future  premiums  in  respect  thereof ; 
and  upon  these  words  I  am  disposed  to  think  that,  by 
whomsoever  or  out  of  whatever  source  the  premiums  are  to 
be  paid,  the  full  amount  should  be  paid,  so  that  the  share 
of  profits  should  in  all  cases  be  added  bv  way  of  bonus  to 
the  capital  sum  assured ;  but  even  if  the  words  were  not 
sufficient  to  make  such  construction  beyond  doubt,  it  ap- 
pears to  me  that  the  executors  were  not  only  not  called  upon, 
out  were  not  authorized,  to  exercise  any  option  in  the  mat- 
ter. To  this  extent  I  agree  with  the  Vice- Chancellor,  put  I 
am  unable  to  concur  with  him  in  thinking  that  the  amount 
of  the  premiums  were  from  time  to  time  payable  out  of  the 
net  rents  of  the  leasehold  premises,  or  in  any  other  way  by 
the  plaintiff.  I  am  unable  to  find  any  such  direction  in  the 
will,  nor  anything  from  which  any  such  direction  could  be 
inferred.  It  may  be  held  that  in  preparing  a  proper  settle- 
ment of  the  leasehold  premises  and  policy  pursuant  to  the 
directions  in  the  will,  provision  woula  be  made  for  keeping 
Ihe  policy  on  foot  for  the  benefit  of  the  beneficiaries  under  the 
settlement ;  but  these  directions  of  the  testator  are  only  to 
be  carried  out  after  the  death  of  the  plaintiff.  If  the  testa- 
tor had  so  directed  it,  his  directions  must  have  been  attended 
to,  but  in  the  absence  of  anv  such  directions  it  would 
hardly  be  equitable  to  compel  the  plaintiff  to  keep  on  foot  a 
policy  for  the  benefit  of  other  persons.  The  policy  however 
ought  to  be  kept  on  foot,  ana  as  this  is  a  suit  for  general 
administration,  it  can  probably  be  arranged  that  the  premi- 
nms  shall  be  raised  by  way  of  charge  upon  the  policy,  so 
that  those  who  will  eventually  become  entitled  to  tne  benefit 
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of  the  policy  will  bear  the  burden  to  the  extent  of  their  re- 
spective interests. 

Thesiger,  L.  J. :  The  main  question  in  this  suit  is  whether, 
■uj)on  the  true  construction  of  the  will  and  codicil  set  out  in 
this  bill  of  complaint,  the  widow  of  the  testator  is  entitled 
121]  toenioy  lor  her  life,  in  specie,  *the  residuary  estate 
bequeathed  by  the  will,  or  whether  such  residuary  estate  is 
subject  to  the  rule  laid  down  in  Howe  v.  Eart  of  Dart- 
mouth ('),  Pickering  v.  Pickering  ('),  and  other  cases,  and 
must  be  converted.  Thfe  Vice-Chancellor  has  decided  in 
favor  of  conversion,  and  I  am  of  opinion  that  he  has  rightly 
so  decided.  The  rule  itself  is  a  simple  one,  founded  upon 
the  presumption,  that  where  personal  estate  is  given  in  terms 
amounting  to  a  general  residuary '  bequest,  to  be  enjoyed 
by  persons  in  succession,  such  persons  are  to  enjoy  the  same 
thing  in  succession,  and  effectuating  the  presumed  intention 
of  the  testator  by  the  conversion  into  investments  approved 
by  the  court  of  so  much  of  the  personalty  as  is  at  the  death 
of  the  testator  of  a  wasting,  or  perishable,  or  insecure  nature, 
and  also  of  reversionary  interests.  It  has  been  said  that  the 
leaning  of  the  judges  of  the  Court  of  Chancery  in  the  more 
modern  cases  has  been  against  rather  than  in  favor  of  the 
application  of  the  rule,  and  no  doubt  Vice-Chancellor  Wig- 
ram,  in  the  case  of  Hinves  v.  Hinves  ('),  takes  that  view, 
while  the  late  Master  of  the  Rolls,  in  Morgan  v.  Morgan  (*), 
says  that  "  the  effect  of  the  latter  cases  has  been  to  allow 
small  indications  of  intention  to  prevent  the  application  of 
the  rule;"  but  on  the  other  hand  Lord  Romilly,  when  in 
the  latter  case  he  is  dealing  with  the  contention  that  the 
burden  of  proof  does  not  lie  more  upon  those  who  oppose 
than  those  who  support  the  application  of  the  rule,  and  that, 
being  a  question  of  construction,  it  is  for  the  court  to  look 
into  the  will  and  discover  the  testator's  real  meaning,  uses 
the  following  words  in  the  same  page :  "In  one  sense  this  is 
certainly  true,  but  still  in  my  opinion  the  rule  of  law  is,  that 
unless  there  can  be  gathered  from  the  will  some  expression 
of  intention  that  the  property  is  to  be  enjoyed  in  specie,  the 
rule  in  Howe  v.  Earl  of  Dartmouth  is  to  prevail.  It  is 
therefore  incumbent  on  the  persons  contesting  the  applica- 
tion of  that  rule,  and  on  the  court  which  forbids  that  appli- 
cation, to  point  out  the  words  in  the  will  which  exclude  it, 
and  if  this  cannot  be  done  the  rule  must  apply."  Adopting, 
tlien,  the  words  of  Lord  Romilly,  I  come  to  the  consider- 
ation whether  there  can  be  gathered  from  the  will  and  codicil 

(»)  1  Ves.,  187.  (»)  8  Hare,  611. 

(0  4  My.  &  Or.,  289.  (*)  14  Beav.,  72,  82. 
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in  the  present  case  any  expression  of  intention  that  the  prop- 
erty in  question  is  to  be  enjoyed  in  specie.  *In  almost  [122 
all,  if  not  all,  the  cases  which  have  been  cited  in  argament, 
where  such  an  intention  was  found  to  exist,  with  the  excep- 
tion of  Bethunev.  Kennedy  {')  (which  has  gone  almost  to 
the  extreme  length  consistent  with  the  existence  of  the  rule 
at  all),  we  find  either  words  in  their  natural  and  literal  sense 
importing  use  or  enjoyment  of  the  property  in  the  state  in 
which  the  testator  left  it  at  his  death,  or  directions  contained 
in  the  will  as  to  the  conversion  of  the  property  which  were 
inconsistent  with  a  conversion  by  the  court  taking  place 
upon  the  death  of  the  testator.  In  the  present  case  I  find 
neither  of  those  elements  existing.  In  the  first  place,  by  the 
codicil  the  testator  does  not,  as  in  Pickering  v.  Pickering  (^\ 

five  to  his  wife  "the  interests,  rents,  dividends,  annual  pro- 
uce,  and  profits,  use  and  enjoyment  of  all  my  estate  and 
effects  whatsoever,  real  and  personal,"  nor  does  he  give  her 
"all  and  every  part  of  my  property,  in  every  shape  and 
without  any  reserve,  in  whatever  manner  it  is  situated," 
which  were  the  words  of  the  will  in  Collins  v.  Collins  ('),  but 
he  gives  and  appoints  to  her  "  all  the  income,  dividends,  and 
annual  proceeds  of  my  entire  estate  " — words  which  are  quite 
consistent  with  the  residuary  estate  bequeathed  by  the  will 
being  put  into  a  state  of  investment  which  would  secure  the 
succession  to  it  of  the  persons  named  as  beneficiaries.  In 
the  second  place,  I  do  not  find  in  the  codicil  any  provision 
such  as  that  contained  in  the  will  in  Alcock  v.,Slqper{*)y 
where  the  testator  devised  and  bequeathed  all  the  residue 
of  his  real  and  personal  property  to  his  executors  upon 
trust  to  permit  his  wife  to  receive  the  rents,  profits,  dividends, 
and  annual  proceeds  thereof  to  and  for  her  own  sole  use 
and  benefit  during  her  life,  and  upon  her  decease  upon  trust 
to  sell  his  freehold  and  leasehold  houses,  followed  by  an  ex- 
pression of  his  desire  that  a  certain  named  person  should  be 
employed  as  auctioneer,  to  convert  the  whole  of  his  estate 
and  effects  into  money,  and  to  distribute  the  same  in  equal 
shares  and  proportions  in  the  manner  mentioned  in  his  will. 
Again,  I  do  not  find  any  words  such  as  those  used  in  Harris 
V.  Poyner  (*),  where  the  testator,  after  giving  to  his  wife  an 
estate  for  life  in  residuary  real  and  personal  estate,  in  words 
*which  in  themselves  rather  indicated  an  intention  [123 
that  the  property  should  remain  in  specie,  gave  the  property 
after  her  death  to  his  sons,  with  directions  as  to  the  transfer 

0)  1  My.  &  Cr.,  114.  (*)  2  My.  &  K,  699. 

(«)  4  My.  <&  Cr.,  289.  (»)  1  Drew.,  174. 

(^  2  My.  <fe  K.,  703. 

26  Eng  Rep.  22 
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by  the  executors  to  him  of  such  property,  in  terms  some  of 
which  would  have  been  altogether  inappropriate  unless  ap- 
plied to  the  transfer  in  specie  of  the  leasehold  property 
which  the  testator  possessed  and  which  the  Vice-Chancellor 
lield  need  not  be  converted.  In  the  codicil  in  the  present 
case  the  testator,  no  doubt,  follows  the  gifts  to  his  wife  by 
the  words  *'  postpone  the  payment  of  all  legacies  and  the  dis- 
tribution of  all  estates  vested  in  me  or  over  which  I  have  anv 
Eower  of  disposition  or  appointment  until  after  her  decease,'' 
ut  the  expressions  "payment  of  all  legacies"  and  ''distri- 
bution of  all  estates"  seem  to  me  to  have  for  their  intuitus 
not  any  question  as  to  the  management  of  the  property 
or  as  to  the  securities  in  which  it  might  or  should  be  in- 
vested, but  simply  the  postponement  as  regards  the  time  of 
their  coming  into  being  of  the  interests  respectively  cre- 
ated by  the  will  until  after  the  death  of  the  wife.  It  has, 
however,  been  urged  in  argument  that  the  word  "entire" 
used  in  the  codicil  in  connection  with  the  word  "estate" 
affords  an  indication  of  the  testator's  intention  that  his  prop- 
erty should  remain  in  specie  until  after  his  wife's  death  ;  but 
although  the  word  in  the  original  language  from  which  it  is 
derived  may  have  imputed  to  a  certain  extent  the  meaning 
which  we  should  express  by  saying  that  a  thing  is  to  be 
"preserved  in  its  integrity,"  or  "kept  intact,"  I  think  that 
here  the  context  shows  that  the  expression  "  entire  estate" 
is  used  in  its  ordinary  and  popular  signification  of  "all" 
or  "the  whole"  estate  as  distinguished  from  a  part  only 
of  such  estate.  There  appears  to  me,  therefore,  to  be  noth- 
ing in  the  codicil  which  indicates  an  intention  on  the  part  of 
the  testator  that  his  residuary  personal  estate  should  not  be 
converted,  and  when  the  will  is  read  in  conjunction  with  it 
I  can  see  nothing  there  which  should  prevent  the  application 
of  the  rule  which  requires  conversion.  The  specific  mention 
in  the  residuary  bequest  of  carriage  and  furniture  does  not 
constitute  the  becjuest  a  specific  one :  In  re  TootaV  s  Estate  ('). 
Nor,  in  my  opinion,  can  the  fact  that  many  of  the  bequests 
in  the  will  are  specific,  and  require  that  the  subject-matter 
124]  of  them  should  be  left  in  *specie  during  the  exist- 
ence of  the  life  estate,  lead  fairly  to  any  inference  that  the 
residuary  estate  is  also  to  be  left  in  specie  during  the  exist- 
ence of  such  life  estate  ;  and,  finally,  although  if  we  were  at 
liberty  to  speculate  upon  the  intentions  of  the  testator  apart 
from  what  he  has  expressed  in  his  will  and  codicil,  I  should  be 
disposed  to  think  that  he  very  probably  intended  his  wife 
to  enjoy  his  property  in  the  same  state  as  that  in  which  he 

(')  2  Ch.  D.,  628 ;  17  Eng.  R.,  650. 
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left  it  at  his  decease,  I  cannot  at  the  same  time  gather  from 
those  documents,  any  indications  that  he  did  so  intend,  suf- 
ficient to  override  a  well-established  rule  of  construction, 
which,  as  Vice-Chancellor  Wigram  says  in  Hinves  v. 
Hinves  ('),  *'  did  not  originally  ascribe^  to  testators  the  inten- 
tion to  effect  such  conversions,"  but  required  the  conversion 
in  order  to  effectuate  the  intentions  of  the  particular  testator 
that  the  objects  of  his  bounty  should  take  successive  inter- 
ests in  one  and  the  same  thing. 

Upon  the  questions  relating  to  the  policy  for  £3,000,  and 
the  mode  in  which  it  should  be  kept  up,  I  concur  in  the 
views  expressed  in  the  judgment  of  Lord  Justice  Bag^allay. 

James,  L.J.:  I  also  concur  as  to  the  last  point  in  the 
views  which  have  been  expressed,  and  I  do  not  think  it 
is  necessary  to  add  anything. 

On  the  other  point,  as  to  the  application  of  the  rule  in 
Howe  V.  Earl  of  Dartmouth  (*),  I  concur  in  the  view  taken 
by  the  Vice-Chancellor  and  the  Lord  Justice  Thesiger.  It 
is  quite  clear  that  the  rule  must  be  applied  unless  upon 
the  fair  construction  of  the  will  you  find  sufficient  indica- 
tion of  intention  that  it  is  not  to  be  applied ;  the  burden 
in  every  case  being  upon  the  person  who  says  the  rule  of 
the  Court  of  Chancery  ought  not  to  be  applied  in  the  partic- 
ular case.  Now,  in  this  case,  we  have  this  peculiarity,  that 
the  vrWlper  se  can  by  no  possibility  afford  us  any  evidence 
of  intention,  or  any  indication  of  intention,  as  to  how  the 
property  was  to  be  enjoyed  between  the  tenant  for  life 
and  the  person  entitled  to  it  afterwards,  because  there  was 
no  tenancy  for  life  at  that  time  in  the  contemplation  of  the 
testator.  Then  we  come  to  the  introduction  of  the  tenancy 
for  life  by  the  codicil,  and  upon  that  codicil  it  appears 
to  me  that  what  was  intended  then  was  this:  The  testa- 
tor *said,  '*I  have  made  my  will;  since  then  I  [125 
have  married  ;  I  make  my  wife  tenant  for  life  of  my  entire 
estate."  It  appears  to  me  the  natural  mode  of  dealing  with 
that  would  have  been  to  read  the  will  as  if  it  contained  a  gift 
to  his  wife  of  an  estate  for  life  in  the  whole  of  his  estate. 
If  he  had  simply  inserted  in  the  will  as  the  first  gift,  "  I  give 
to  my  wife  the  income,  dividends,  and  annual  produce  of 
my  entire  estate,"  I  think  that  would  not  have  been,  accord- 
ing to  the  fair  construction  of  the  decided  cases,  any  indi- 
cation of  an  intention  that  she  was  to  have  anything  more 
than  the  income,  dividends,  and  annual  produce  of  the 
whole  of  the  estate,  that  is  to  say,  of  that  which  would 
remain  of  the  estate  after  the  debts,  funeral  and  testamentary 

(«)  3  Hare,  611.  («)  7  Ves.,  137. 
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expenses,  had  been  paid  and  the  property  had  been  con- 
verted, and  properly  dealt  with  according  to  the  duties  im- 
posed upon  his  legal  personal  representatives.  The  other 
words,  '*!  postpone  the  payment  of  all  legacies,  the  distri- 
bution of  all  estates  vested  in  me  or  over  which  I  had  a 
power  of  disposition,  until  after  her  decease,"  appear  to  me 
to  indicate  nothing  more  than  what  is  implied  by  giving  a 
life  estate,  that  he  means  it  to  be  paramount  to  any  gift, 
however  specific,  however  clear  ;  that  which  he  has  given  is 
not  to  be  given  to  the  legatees  until  after  her  death.  It  is 
merely  amplifying  the  expression  that  there  is  to  be  an 
estate"  for  life  to  the  wife  introduced  into  the  will  prior  to 
and  paramount  to  all  the  other  dispositions  in  the  will. 
That  IS  the  conclusion  to  which  I  have  arrived,  perhaps  with 
'  some  misgivings.  But,  upon  the  whole,  I  cannot  satisfy 
myself  that  there  is  that  sufficient  indication  which  the 
court  ought  to  find  before  it  interferes  with  the  established 
rule  of  the  court.  I  therefore  express  my  concurrence  in 
the  view  taken  by  the  Vice-Chancellor. 

Solicitors  for  plaintiff :  Farmer  &  Robins. 
Solicitors  for  defendants  :  Bridges^  Sawtell  &  Co.;  Plews 
<6  Irmne. 

The  dividends  or  increase  of  stock  the  widow's  death  :  Moss's  Appeal,  24 

goes  to  the  owner  of  the  stock  at  the  Am.  R. ,  164,  169  note,  and  cases  cited ; 

time  they  are  declared  :   14  Eng.   R.,  83  Penn.  St.    R.,   264,  distinguishing 

419;  Brundaget;.  Brundage,  65Barb.,  Earl's  Appeal,  28  Penn.  St.  R.,  868, 

899.  and  Willbank's  Appeal,  61  Penn.   St. 

The  profits  and  surplus  fund  of  a  R,  256;  Minotv.  Paine,  99  Mass.,  101 ; 

bank,   whenever  they  have  accrued,  Dalland  'o.  Williams,  101  Mass.,  571  ; 

are,  until  separated  from  the  capital  Leland    9.    Hayden,   102    Mass.,  542 ; 

by  the  declaration  of  a  dividend,  a  part  Brundage    «.     Brundage,    65    Barb., 

of  the  stock  itself,  and  will  pass  with  897-9  ;  Van  Doren  v.  Olden,  19  N.  J. 

the  stock,  under  that  name,  in  a  trans-  Eq.,  176. 

fer  or  bequest:    Phelps  c.  Farmers,  See  5  Am.  Law  Rev.,  540, 720  ;  Green 

etc.,  26  Conn.,  269.  «.  Green.  80  N.  J.  Eq.,  451  ;  Brundage 

A  corporation  having  a  surplus  of  v.  Brundage,  65  Barb. ,  897-9. 

earnings  increased    its  capital  stock,  Where  the  income  of  all  a  testator's 

and  the  privilege  was  given  each  stock-  property  was  given  to  his  wife  for  life, 

holder  to  subscribe  at  par  for  as  many  with  a  gift  over  of  the  principal  at  her 

shares  of  the  new  stock  as  he  held  of  death  ;    held,   that   the    premium    re- 

the  old.     The  executors  of  an  estate  ceived  by  her  on  certain  gold  coin  be- 

which  owned  100  shares  of  this  stock,  longing  to  testator's  estate  was  part  of 

having  sold  sixty  of  these  options,  with  the  corpus,  and  not  income  to  which 

the  sum  realized  therefrom  purchased  she,  as  life  tenant,  was  entitled.     Also, 

forty  shares  of  stock.     Held,  that  these  that    the    interest    receivable    by  her 

forty  shares  were  capital  and  not  in-  must  be  computed  from  the  date  of  the 

come,  and  therefore  did  not  go  to  the  testator's  death  :  Van  Blarcom  v.  Da^er, 

widow,   who  was  entitled,  under  the  81  N.  J.  Eq.,  783,  and  see  cases  cited 

will  of  decedent,  to  the  income,  profits  by  reporter  in  note, 

and  products  of  his  estate  for  life,  but  When  an  extra  dividend  is  declared 

belonged  to  the  residuary  legatees,  to  out  of  the  earnings  or  profits  of  a  cor- 

whom  the  capital  was  to  descend  after  poration  in  which  stock  is  held,  such 
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extra  dividend  belongs  to  the  life  ten-  of  this  will,  and  in  the  testator's  life- 
ant,  unless  part  of  it  was  earnings  car-  time,  R.  C.  sold  to  one  H.  the  property 
ried  to  account  of  accumulated  profits  mortgaged,  and  the  testator,  to  facili- 
or  surplus  earnings  at  the  death  of  the  tate  the  sale  and  secure  the  debt  due 
testator,  or  at  the  time  of  the  invest-  him,  took  from  H.  a  mortgage  of  this 
ment,  if  made  since  his  death,  in  which  property  and  other  property,  and  a 
case  so  much  must  be  considered  as  covenant  to  pay  the  amount ;  retaining 
part  of  the  capital :  Van  Doren  v.  Olden,  in  his  possession  the  mortgage  from 
19  N.  J.  £q.,  176.  R.  C,  under  which  he  held  the  legal 

A  testator,  by  his  will,  gave  to  his  estate  in  the  land,  and  the  bond  origi- 
wife  the  use  of  all  his  property  until  nally  obtained  from  R.  C.  for  payment 
the  majority  of  his  daughter,  when  of  the  debt.  The  testator  died  without 
it  was  to  be  divided  between  them  in  any  way  alterinj^  his  will  in  regard 
equally ;  in  case  his  daughter  died  to  this  legacy :  Held  that  the  legacy 
during  her  minority,  the  whole  to  go  was  not  adeemed  :  Loring  v.  Loring, 
to  his  wife  ;  in  case  the  wife  should  12  Grant's  Chy.,  108. 
die  during  the  minority  of  her  dangh-  By  a  sealed  instrument,  dated  March 
ter,  then  the  daughter  was  "to  come  28,  1867,- the  complainant  and  respond- 
in  possession  of  all  of  said  property,  ent,  both  corporations,  agreed,  the  com- 
on  arriving  at  the  age  of  twenty-one  plainant  to  sell,  and  the  respondent  to 
years,  previous  to  which  to  be  handed  buy,  part  of  the  complainant's  property, 
oat  at  the  discretion  of  the  executors  payment  to  be  made  at  the  option  of 
hereinafter  named ;"  in  casie  of  the  the  complainant,  either  in  cash  or  in 
death  of  both  wife  and  daughter  with-  shares  of  the  respondent's  capital  stock 
oat  issue,  during  the  minority  of  the  at  their  value  on  that  day,  the  value  of 
latter,  the  property  to  go  to  persons  the  property  and  of  the  shares  to  be 
named  in  the  will.  determined  by  referees,  whose  award 

The  wife  died  before  the  daughter,  was  to  be  made  within  six  months,  and 

and  the  latter  during  her   minority,  the  transfer  and  payment  to  be  made 

Accumulations  of  income  were  made  within  ten  days  after  the  award.     The 

by  the  executors  during  the  survivor-  award  was  made  September  26,  and  the 

ship  of  the  daughter.     Held,  that  such  complainant  chose  to  be  paid  in  stock, 
accumulations  passed  to  the  ultimate        The  respondent,  between  March  28 

legatees  with  the  body  of  the  estate,  and  Oct.  6,  which  was  the  tenth  day 

and  did  not  belong  to  the  estate  of  the  after  Sept.  26,  made  four  dividends, 

daughter  :    Willets  v.  Titus,  14  Hun,  The    respondent,    after    the    award, 

554.  issued  under   its  charter  new  stock. 

Where    a    testator   devised    certain  with  which  payment  was  made  to  the 

lands  to  A. ,  but  subsequently  sold  the  complainant. 

same  and  received  therefor  the  bond        The  complainant  thereafter  filed  a 

and  mortgage  of  the  purchaser  ;  held,  bill  against  the  respondent,  charging 

the  devisee  did  not  take  the  bond  and  that  payment  should  have  been  made 

mortgage,  though  the  testator  sapposed  in  shares  previously  existing,  and  not 

he  would  :   Beck  v.  McGilles,  9  Barb.,  in  newly  issued  stock,  and  claiming  a 

85;  Matter  of  Dowd,  58  How.  Pr.  R.,  right  to  the  profits  and  increment  of 

107,  109-110  ;  Yardley  v.  Holland,  15  the  respondent's  capital  stock  between 

Eng.  R. ,  422  ;  C^ulson  v.  Holmes,  5  March  28  and  the  day  of  payment. 
Sawyer,  279,  7  Cent.  L.  J.,  446,  U.  S.        Held,  that  the  complainant  was  not 

Dist.  Court,  Oregon.  entitled  to  relief. 

So  where  the  testator  received  other        The  actual  payment  and  transfer  was 

lands  in  exchange  for  lands  devised  to  made  Nov.  9,  the  respondent  subse- 

his  wife,  though  the  testator  was  as-  quent  to  Oct.  6,  and  before  Nov.  9,  de- 

sared  by  the  scrivener  the  substituted  clared  one  dividend, 
lands  would  pass,  and  left  no  other        Held,  that  as  to  this  dividend  the 

property  :   Gilbert  v.  Gilbert,  9  Barb.,  complainant  was  entitled  to  relief  in  a 

532.  sum  to  be  fixed  by  a  master,  if  not 

A    testator    bequeathed    to    W.    L.  agreed  on  by  the  parties  :  Union  Screw 

£1,500,  "due  to  me  by  R.  C,  and  se-  Co.  v.  American  Screw  Co.,  11  R.  I., 

cured  by  mortgage."    After  the  making  569. 
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[8  Chancery  Division,  126.] 
C.A.,  Feb.  18,  1878. 

1 26]    *^^  Te  Chukch  and  Empire  Fire  Insurance  Fund. 

ANDRESS'  CASE. 

Winding-up — Companiet  Ad,  1867,  «.   21^-^Paymmt   in    Cash — Allotment  of  fuUy 

paid-up  Shares  for  Services, 

The  proprietor  of  a  newspaper  agreed  with  a  company  to  insert  a  series  of  advertise- 
ments in  consideration  of  seventy- five  fcdly  paid-up  shares  in  the  company.  Fully 
paid-up  shares  were  accordingly  allotted  to  him,  but  no  contract  was  registered,  as 
required  by  the  Companies  Act,  1867,  s.  26.  He  sent  the  compi^iy  a  receipted  bill 
and  inserted  the  advertisements.  The  company  was  afterwards  ordered  to  be 
wound  up : 

Held,  that,  as  at  the  time  of  the  allotment  there  was  no  debt  payable  to  the  allottee 
in  cash  by  the  company,  the  case  was  not  within  Spargers  Case{^)\  for  that  the 
allottee  could  not  have  sustained  a  plea  of  payment  in  an  action  by  the  company  for 
calls,  and  that  he  must  therefore  be  placed  on  the  list  of  contributories  as  a  holder 
of  shares  on  which  nothing  had  been  pud. 

(>)  Law  Rep.,  8  Ch.,  407;  6  Eng.  R.,  626. 


[8  Chancery  Division,  129.] 
C.A,,  Feb.  20,  1878. 

129]  *Clements  v.  Norris. 

[1877      C.      209.] 
Partnership — Expiraiion  of  Lease  of  Plaee  of  Business — Renewal  of  Lease, 

C.  and  N.  ent^ed  into  partnership  for  twenty- one  years  as  ironmongers  under 
articles  which  provided  that  the  business  should  De  carried  on  for  twenty-one  years 
at  the  G.  R.  premises,  or  '*  in  such  other  place  or  places  as  the  partners  may  agr^e 
upon.**  Afterwards  the  partners  agreed  to  add  to  their  business  that  of  iroufounders, 
and  took  for  that  purpose  the  G.  Q.  works.  The  lease  of  these  works  expired  during 
tlie  partnership,  and  C.  declined  to  concur  in  a  renewed  lease.  N.  thereupon  took  a 
renewed  lease  of  them  in  his  own  name,  and  insisted  on  his  right  to  continue  to  carry 
on  the  ironfounding  business  there  on  account  of  the  partnership  : 

Held,  that  as  the  partnership  business  could  only  be  carried  on  in  such  place  as 
the  partners  agreed  upon,  if  they  did  not  agree  upon  a  place  it  could  not  be  carried 
on  at  all,  and  that  one  partner,  m  the  absence  of  express  powers  for  that  puqmse, 
could  not,  without  the  consent  of  the  other,  although  the  partnership  was  to  continue 
130]  for  a  definite  term,  renew  on  account  of  *the  partnership  a  lease  of  the 
property  on  which  the  business  had  been  carried  on : 

Held,  therefore,  that  C.  was  entitled  to  an  injunction  to  restrain  N.  from  employ- 
ing the  assets  or  pleading  the  credit  of  the  partnership  in  carrying  on  business  at  the 
G.  Q.  works. 

This  was  an  appeal  by  the  plaintiff  from  an  order  of  Vice- 
Chancellor  Hall  refusing  a  motion  for  a  receiver  and  injunc- 
tion. The  point  on  which  the  decision  of  the  Court  of 
Appeal  turned  was  not  raised  below,  and  the  points  dis- 
cussed before  the  Vice- Chancellor  were  not  of  such  a  nature 
as  to  call  for  a  report. 
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The  defendant  Norris,  Thomas  Quarm,  since  deceased, 
and  the  plaintiff,  became  partners  in  1861  under  articles  of 
partnership  dated  the  23d  of  February,  1861,  the  first  clause 
of  which  provided  that  they  would  become  partners  '*in  the 
trade  or  business  of  ironmongers,  engineers,  and  general  con- 
tractors for  ironworks,  and  m  every  other  trade  or  business 
connected  therewith  or  incidental  thereto,  as  heretofore  car- 
ried on  by  the  said  John  William  Jeakes." 

The  second  clause  provided  that  the  partnership  should 
continue  for  the  term  of  twenty-one  years,  less  fifty-four 
days,  from  the  22d  of  February,  1861.  The  third  article  re- 
lated to  the  name  of  the  partnership,  which  was  carried  on 
under  the  firm  of  "C.  Jeakes  &  Co."  The  fourth  article 
was,  ^^That  the  said  trade  or  business  shall  be  carried  on  in 
the  several  premises  so  respectively  assigned  and  leased  to 
the  said  parties  hereto  as  hereinbefore  recited"  (being  lease- 
bold  premises  belonging  to  Mr.  Jeakes,  and  known  as  the 
Great  Russell  Street  premises),  "or  in  such  other  place  or 
places  as  the  said  parties  hereto  may  agree  upon." 

Jeakes  had  not  carried  on  the  business  of  an  ironfounder, 
nor  did  the  partners  at  first  do  so,  but  in  1863  the  firm  pur- 
chased a  foundry  business,  and  what  took  place  was  stated 
as  follows  by  the  defendant  in  paragraph  9  of  his  statement 
of  defence:  '*In  or  about  the  month  of  November,  1863, 
the  firm  met  with  and  purchased  certain  foundry  premises 
at  Great  Queen  Street  and  the  business  connected  therewith, 
and  the  firm  agreed  that  thenceforth  the  business  of  the 
partnership  should  not  only  be  that  of  ironmongers,  engi- 
neers, and  general  contractors  for  ironwork,  as  provided  by 
the  articles,  but  that  also  of  founders."  Again,  in  para- 
graph *27,  "There  was  an  arrangement  between  the  [131 
partners  that  they  should  add  the  business  of  founders  to 
that  of  the  other  business  of  the  partnership.  This  arrange- 
ment was  not  subject  to  be  determined  at  the  will  of  any 
partner,  but  formed  an  essential  part  of  the  partnership,  and 
could  only  be  altered  with  the  consent  of  all  the  partners." 
This  was  denied  by  the  plaintiff,  who  by  paragraph  14  of 
the  statement  of  claim  alleged  that  there  was  no  agreement 
binding  the  partners  to  carry  on  the  ironfounding  business 
for  any  longer  period  than  they  should  mutually  agree 
upon.  Quarm  died  in  1872,  and  the  partnership  went 
on  between  the  plaintiff  and  defendant,  the  Great  Queen 
Street  business  being  carried  on  under  the  style  of  Norris  & 
Clements. 

The  lease  of  nearly  the  whole  of  the  Great  Queen  Street 
premises  expired  on  the  29th  of  September,  1876.    The  de- 
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fendant  wished  the  lease  to  be  renewed,  and  the  foundry 
business  continued,  but  the  plaintiflf,  who  wished  the  foundry 
business  discontinued,  declined  to  agree  to  any  renewal. 
The  defendant  thereupon  took  a  renewed  lease  of  the  prop- 
erty in  his  own  name,  but,  as  he  stated,  on  behalf  and  for 
the  benefit  of  the  firm,  and  he  continued  to  carry  on  the 
Great  Queen  Street  business  in  the  name  of  Norris  &  Clem- 
ents, and  insisted  on  his  right  to  do  so. 

The  plaintiff  in  1877  commenced  this  action,  alleging  that 
the  defendant  was  carrying  on  the  Great  Queen  Street  busi- 
ness in  the  name  of  Norris  &  Clements  for  his  own  benefit, 
and  also  alleging  breaches  by  the  defendant  of  the  partner- 
ship articles,  and  asking  for  a  dissolution  and  an  account, 
for  a  receiver  and  manager,  and  for  an  injunction  to  restrain 
the  defendant  from  interfering  with  the  business  or  effects 
of  the  partnership. 

The  plaintiff  moved  for  a  receiver  and  manager,  and  for 
an  injunction,  and  the  motion  having  been  refused  by  Vice- 
Chancellor  Hall,  the  plaintiff  appealed. 

Dickinson^  Q.C.,  and  Swansion^  Q.C.,  for  the  appellant: 
We  ask  for  a  injunction  to  restrain  the  defendant  from  em- 
ploying the  assets  and  pledging  the  credit  of  the  partner- 
ship  in  a  business  which  does  not  belong  to  it.  When  the 
lease  of  the  Great  Queen  Street  premises  had  expired,  the 
defendant  had  no  more  right  to  take  a  new  lease  of  that 
132]  property  without  our  *consent  than  he  would  have 
had  to  set  up  tne  business  somewhere  else  without  our  con- 
sent, and  it  is  not  pretended  that  the  plaintiff  did  consent. 

W,  Pearson^  Q.C.,  and  Maidlow^  contra:  The  partner- 
ship was  to  continue  for  twenty-one  years,  the  lease  of  the 
place  where  the  business  is  carried  on  expires,  and  it  is  not 
reasonable  that  one  partner  should  be  allowed  to  stop  the 
concern  by  refusing  to  concur  in  any  steps  to  take  a  place 
for  carrying  it  on.  We  submit  that  one  partner  must,  under 
such  circumstances,  have  an  implied  power  to  renew  the 
lease  in  order  to  give  effect  to  the  paramount  intention  that 
the  business  should  be  carried  on  for  twenty-one  years. 
Even  the  limited  injunction  now  asked  will  in  all  probability 
stop  the  whole  business  of  the  partnership. 

Jessel,  M.R.:  This  is  an  appeal  from  a  decision  of  Vice- 
Chancellor  Hall,  refusing  an  order  for  a  receiver  and  for  an 
injunction.  Having  had  the  advantage  of  listening  to  the 
reading  of  the  shorthand  writer's  notes  of  the  Vice-Chan- 
cellor's judgment,  I  cannot  help  feeling  that  the  point  on 
which  I  am  about  to  express  an  opinion  was  not  considered 
by  his  Lordship,  and  therefore,  in  differing  from  him  as  to 
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the  resalt,  I  am  not  really  differing  from  any  portion  of  the 
judgment  he  delivered. 

The  action  by  the  plaintiff,  who  is  a  partner  with  the  de- 
fendant, seeks  a  dissolution  of  the  partnership,  with  an 
injunction  and  receiver  generally,  but  it  also  has  a  special 
ground  of  injunction  relating  to  a  portion  of  the  business 
carried  on  in  Great  Queen  Street.  [His  Lordship  then,  after 
stating  the  facts  of  the  case  to  the  same  effect  as  above,  and 
saying  that  he  would  assume  the  above  allegations  in  the 
statement  of  defence  to  be  correct,  continued  :] 

The  defendant,  without  the  assent  of  the  plaintiff,  chose 
to  take  a  renewal  in  his  own  name  of  the  lease  of  the  Great 
Queen  Street  premises,  for  the  purposes,  as  he  says,  of  the 
partnershio,  and  he  insists  upon  his  right  of  carrying  on  in 
the  Great  Queen  Street  premises,  under  the  renewed  lease, 
the  foundry  business  in  the  name  and  in  behalf  of  the  part- 
nership. The  question  raised  by  *this  appeal  is  [133 
whether  he  has  any  such  right,  and  I  think  ne  has  not.  In 
the  first  place,  supposing  there  were  no  partnership  articles  at 
all,  is  there  any  implied  authority  given  by  law  to  one  part- 
ner enabling  him  to  take  property  on  lease  for  the  purpose 
of  carrying  on  a  portion  of  the  partnership  business  1  No 
authority  has  been  cited,  nor  am  I  aware  of  any,  in  support 
of  the  affirmative.  The  partnership  business,  consisting  as 
it  does  here  of  several  businesses,  may  cease  to  be  carried 
on  in  part  because  the  partners  cannot  agree  upon  the  selec- 
tion of  a  new  place  to  carry  it  on,  but  I  Know  of  no  way  in 
which  we  can  impose  on  the  other  partner  or  partners  the 
obligation  of  allowing  it  to  be  carried  on  -at  the  place  any 
one  partner  might  choose  because  the  other  partner  or  part- 
ners could  not  agree  with  him  in  selecting  a  place.  It  is  a 
mere  question  of  contract.  There  is  not,  in  my  opinion,  any 
foundation  for  the  argument  that  the  stipulation  as  to  the 
time  during  which  the  business  is  to  be  carried  on  is  para- 
mount to  the  stipulations  as  to  the  place  of  carrying  it  on, 
or  as  to  the  nature  of  the  business.  They  are  all  matters 
of  contract,  and  if  the  contract  is  imperfect,  leaving  certain 
essential  matters  to  be  subsequently  decided  by  the  agree- 
ment of  the  partners,  I  am  not  aware  of  any  authority  in  a 
court  of  justice  to  decide  for  them.  They  must  be  left  to 
decide  for  themselves,  and  if  they  cannot  agree  the  contract 
fails,  as  any  contract  which  is  indeterminate  upon  any  essen- 
tial points  must  fail  if  the  parties  cannot  come  to  the  sub- 
sidiary agreement  which  is  necessary  to  give  full  effect  to 
it.  The  essence  of  partnership  is  mutual  agreement  and 
consent,  and  to  ask  a  court  of  justice  to  say  that  a  certain 
26  Eno.  Rep.  23 
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place  is  a  reasonable  place  for  carrying  on  the  business,  and 
that  it  is  taken  npon  reasonable  terms  having  regard  to  the 
nature  of  the  business,  aj)pears  to  me  to  be  an  attempt  to 
impose  upon  judges  functions  which  they  are  not  competent 
to  exercise.  How  can  a  iudge  decide  what  is  a  proper  place 
for  carrying  on  a  particular  business  1  How  can  he  say  that 
the  rent  is  a  fair  one  so  as  to  afford  a  profit  or  a  reasonable 
prospect  of  a  profit  in  carrying  it  on  <  How  is  he  to  acquire 
the  knowledge?  Is  it  reasonable  that  it  should  be  submit- 
ted to  a  judge  or  a  jury,  upon  the  conflicting  opinions  of 
experts,  whether  a  place  at  Millwall  or  Bankside  is  a  proper 
place,  or  whether  the  rent  asked  is  a  reasonable  rent 
with  reference  to  the  nature  of  the  property  per  se^  or 
134]  *  whether  it  is  reasonable  with  regard  to  the  nature 
of  the  business  to  be  there  carried  on  1  It  is  quite  obvious 
that  these  things  are  not  within  the  purview  of  courts  of 
justice ;  they  are  intended  by  the  parties  to  be  matters  of 
agreement,  and  matters  of  agreement  they  must  remain. 
Thus  far  I  have  dealt  with  the  law  apart  from  any  articles 
of  partnership,  but  in  this  particular  instance  we  have  a 
clause  which  says  that  the  business  of  the  firm  is  to  be  car- 
ried on  upon  the  particular  premises  mentioned  in  the  arti- 
cles, ^'or  in  such  other  place  or  places  as  the  said  parties 
hereto  may  agree  upon.''  Now,  if  we  add  the  business  of 
ironfounders  to  the  other  four  businesses,  still  the  parties 
may  agree  upon  the  place,  and  when  they  have  agreed  upon 
the  place,  if  the  term  for  which  that  place  is'  held  runs  out 
there  must  be  a  new  agreement  for  a  new  place  or  for  taking 
a  renewed  lease  ot  the  old  place.  Therefore,  as  it  appears 
to  me,  we  should  be  making  a  new  contract  for  the  parties 
if  we  said,  that  one  of  the  partners  without  the  assent  of  the 
other  could  renew  this  lease  upon  such  terms  as  he  thought 
reasonable,  and  carry  on  the  trade  there  in  spite  of  the  other 
partner.  That  being  so,  my  opinion  is  that  the  plaintiff  was 
entitled  to  an  injunction  restraining  the  defendant  from  em- 
ploying any  part  of  the  partnership  assets,  and  from  pledg- 
ing the  credit  of  the  partnership  m  or  for  the  purpose  of 
carrying  on  the  foundry  business  in  Great  Queen  Street  in 
the  pleadings  mentioned,  or  in  paying  any  of  the  liabilities 
thereof  which  accrued  from  the  29th  of  September,  1876,  the 
date  of  the  expiration  of  the  lease.  If  the  defendant  de- 
cides, on  consideration,  that  the  result  of  that  injunction 
will  be  to  prevent  his  carrying  on  the  remainder  of  the  part- 
nership business,  then  of  course  the  right  order  to  substitute 
for  this  order  will  be  an  order  for  the  appointment  of  a  gen- 
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eral  receiver,  but  if  he  does  not  so  think,  the  order  will  be 
for  an  injunction  such  as  I  have  stated. 

Baogallat,  L.J.:  I  am  of  the  same  opinion,  and  have 
nothing  to  add  to  what  the  Master  of  the  Kolls  has  said  as 
regards  the  general  merits  of  the  case.  I  should  have  been 
glad,  if  I  could  have  seen  my  way  to  it,  to  have  concurred 
in  appointing  a  receiver  and  manager  either  as  to  the  whole 
or  as  to  a  portion  of  this  business,  because  I  think  that 
*sucb  appointment  would  be  for  the  advantage  of  [135 
both  parties  during  the  time  which  must  elapse  before  the 
questions  between  them  c^.n  be  decided,  but  I  do  not  see  my 
way  to  our  doing  so  except  by  consent.  I  think,  however, 
there  can  be  no  question  as  regards  the  propriety  of  grant- 
ing the  injunction  to  the  extent  which  the  Master  of  the 
Rolls  has  mentioned.  If  it  has  the  effect,  as  suggested  by 
Mr.  Pearson,  of  paralyzing  the  whole  concern,  it  will  be,  I 
am  sure,  to  the  interest  of  both  parties  to  arrange  to  take  a 
decree  for  dissolution  and  winding-up  of  the  affairs ;  but 
that  is  matter  for  their  consideration  and  not  for  ours. 

Th::esig£B,  L.J.:  I  am  of  the  same  opinion.  It  was  com- 
petent for  the  parties,  if  they  had  been  so  minded,  to  have 
agreed  not  only  that  the  foundry  business  should  be  carried 
on  for  the  whole  period  of  twenty-one  years,  but  also,  in 
order  to  effect  that  object,  that  one  partner  should  have  au- 
thority in  the  name  of  the  partnership  to  obtain  a  renewal 
of  the  lease  of  the  premises  on  which  such  business  was 
originally  carried  on ;  but  the  parties  in  the  present  case 
have  not  so  agreed.  The  statement  of  defence  does  not 
alle^  that  they  did  so  agree,  and  the  conduct  of  the  defend- 
ant in  taking  the  renewed  lease  in  his  own  name  is  entirely 
inconsistent  with  their  having  done  so. 

That  being  so,  the  court  has  no  power  to  imply  an  agree- 
ment to  the  effect  referred  to.  The  terms  upon  which  part- 
nership premises  are  taken  form  a  most  important  element 
in  partnership  arrangements,  and  must  be  left  to  j:he  con- 
tract of  the  parties ;  and  while  that  is  true  as  a  general 
proposition  of  law,  in  the  present  case  we  find  that  the  par- 
ties themselves  have  by  article  4  of  their  agreement  made  a 
distinct  stipulation  upon  the  point.  My  only  doubt  on  the 
matter,  if  doubt  it  can  be  called,  has  been  whether  the  court 
ought  to  interfere  by  injunction  upon  a  ground  which  is  not 
the  substantial  ground  put  forward  in  the  plaintiff's  state- 
ment of  claim  ;  but  that  doubt  is  removed  by  the  considera- 
tion that  in  the  present  case  the  larger  ground  upon  which 
the  plaintiffs  claim  is  rested  includes  the  smaller,  in  other 
words,  that  the  objection  to  continue  the  foundry  business 
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at  all  includes  the  objection  to  carry  it  on  in  Great  Queen 
136]  Street;  and  the  facts  set  out  *in  the  statement  of 
claim  are  therefore  sufficient  to  raise,  and  do  raise  and  con- 
nect, both  the  objections  to  which  I  have  referred. 

For  these  reasons,  I  also  think  that  the  appeal  should  be 
allowed. 

Solicitors :  Scott,  Jarmain  &  Trass ;  ChaTuberlain, 


[8  Chancery  Division,  186.] 
V.C.H.,  June  18,  1877.    C.A.,  Feb.  22,  1878. 

Hatfeild  v.  Minet. 

[1876    H.'    74.] 

Advancement  to  Children — Statute  of  DistrilnUians  (22  dt  23  Car,  2,  c.  10),  «.  6 — 

AnnuUy  granted  in  Intestates  Lifetime. 

By  a  deed  of  separation  the  hnsband  covenanted  to  pay  an  annuity  of  £200  to  each 
of  his  daughters  during  their  respective  lives,  such  annuities  to  cease  if  he  should 
>again  cohabit  with  his  wife,  which  event  did  not  happen.  The  husband  survived 
his  wife  and  died  int^stata  In  the  distribution  of  his  personal  estate  among  his 
children  under  the  Statute  of  DLstrioutions: 

Held  (reversing  the  decision  of  Hall,  V.C.),  that  so  much  of  the  annuities  to  the 
daughters  as  were  paid  during  thei^  father's  lifetime  were  not  in  the  nature  of  ad- 
vancements ;  and  that  the  value  of  each  annuity  must  be  estimated  as  at  the  death 
of  the  intestate,  and  the  amount  brought  into  hotchpot. 

This  was  an  action  for  the  administration  of  the  estate  of 
Charles  William  Minet,  an  intestate. 

By  an  indenture  dated  the  19th  of  October,  1860  (being  a 
deed  of  separation  between  C.  W.  Minet  and  Leah  his  wife), 
C.  W:  Minet  covenanted  with  two  trustees  to  pay  to  each  of 
his  six  daughters,  Fanny,  Susan,  Gertrude,  Geraldine, 
Georgina,  and  Delia,  during  their  respective  lives,  an  annu- 
ity of  £200,  but  subject  to  a  proviso  in  the  said  indenture 
contained,  that  if  the  said  C.  W.  Minet  should  at  any  time 
thereafter  by  deed  or  will  settle  any  lands  or  hereditaments, 
or  any  moneys  or  other  i)ersonalty,  upon  any  of  his  said 
daughters,  the  annual  income  for  the  time  bdng  received  by 
any  such  daughter  by  virtue  of  any  such  deed  or  will  should 
be  taken  and  received  by  such  daughter  in  discharge  pro 
tanto  of  her  annuity:  And  it  was  also  declared  that  during 
the  respective  minorities  of  the  daughters  who  were  then 
under  age  the  annuities  should  be  paid  to  Leah  Minet,  the 
137]  wife  of  the  said  *C.  W.  Minet,  for  their  maintenance 
and  education  :  Provided  always  that  in  case  the  said  C.  W. 
Minet  and  Leah  Minet  should  at  any  time  thereafter,  with 
their  mutual  consent,  come  together  and  cohabit  as  man 
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and  wife,   then  and  from  thenceforth  the  said  annuities 
should  cease. 

Fanny  Minet  married  R.  T.  N.  Tubbs,  and  by  her  marriage 
settlement,  dated  the  10th  of  September,  1861,  she  assigned 
her  annuity  of  £200  to  the  trustees  of  the  settlement. 

Susan  Minet  married  Sir  C.  W.  D.  Staveley,  and  by  her 
marriage  settlement,  dated  the  29th  of  October,  1864,  her 
father,  C.  W.  Minet,  covenanted  for  the  immediate  payment 
to  the  trustees  of  the  settlement  of  the  sum  of  £5,000 ;  but 
it  was  provided  that  the  covenant  should  not  be  put  in  force 
during  the  lifetime  of  C.  W.  Minet,  or  until  six  months  after 
his  death  if  he  in  the  meantime  paid  to  the  trustees  interest 
on  the  said  sum  of  £6,000  at  the  rate  of  £4  per  cent. 

Delia  Minet  married  O.  "Gr.  Parker,  and  on  her  marriage 
C.W.  Minet,  by  deed-poll,  dated  the  16th  of  .October,  1871, 
appointed  the  sum  of  £6,100  India  4  per  Cent.  Stock  to  be 
held  in  trust  for  his  said  daughter  Delia,  and  by  the  same 
deed  he  released  to  her  his  life  interest  in  the  same  sum  of 
stock,  and  covenanted  to  pay  to  the  trustees  an  annuity  of 
£60  during  the  joint  lives  of  himself  and  his  daughter.  By 
an  indenture  of  even  date  Delia  Minet,  with  the  privity  of 
her  intended  husband,  released  her  father  from  the  said  an- 
nuity of  £200. 

Gertrude  Minet  married  T.  G.  Hatfeild,  and  on  her  mar- 
riage C.  W.  Minet,  by  deed-poll,  dated  the  30th  of  January, 
1872,  appointed  a  like  sum  or  £6,100  India  4  per  Cent.  Stock 
to  his  said  daughter  Gertrude,  and  by  the  same  deed  released 
to  her  his  life  interest  in  the  same  sum  of  stock.  By  an  in- 
denture of  even  date  Gertrude  Minet  released  her  father 
from  the  said  annuity  of  £200. 

Gertrude  Hatfeild  died  in  November,  1872,  leaving  one 
child,  the  plaintiflf  Gertrude  Hatfeild,  who  was  an  infant. 

Georgina  Minet  married  H.  B.  Patton,  and  assigned  her 
annuity  to  the  trustees  of  her  marriage  settlement. 

Mrs.  Minet  died  in  1871  without  having  returned  to  live 
with  her  husband. 

*C.  W.  Minet  died  intestate  on  the  27th  of  Febru-  [138 
ary,  1874.  His  daughter  Geraldine  Minet,  who  was  unmar- 
ried, took  out  administration  to  his  estate.  The  action  was 
brought  against  her  for  the  administration  of  the  estate,  and 
the  plaintifF  prayed  that  in  the  distribution  the  advances 
made  by  the  intestate  to  his  children  in  his  lifetime  might 
be  brought  into  account.  The  principal  question  when  the 
action  came  on  for  trial  related  to  the  manner  in  which  these 
advances  should  be  calculated. 
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The  case  was  heard  before  Vice-Chancellor  Hall  on  the 
18th  of  June,  1877. 

Hastings^  Q.C.,  and  Armstrong^  for  the  plaintiff  and  Mr. 
and  Mrs.  Parker  and  their  trustees:  The  correct  principle 
for  ascertaining  the  value  of  the  annuities  is  to  take  the 
actual  payments  ascertained  to  have  been  made,  which  will 
give  the  value  as  to  those  who  died  in  the  lifetime  of  the 
settlor,  and  to  add  to  that,  in  the  case  of  those  who  survived 
the  settlor,  the  value  of  an  annuity  from  his  death,  calculated 
according  to  the  Succession  Duty  Tables.  Then  as  to  the 
two  who  released  their  annuities,  namely,  Mrs.  Hatfeild,  the 
plaintiff's  mother,  and  Mrs.  Parker,  that  must  be  taken  as  a 
repurchase,  and  the  value  of  the  annuity  at  the  time  of  the 
repurchase  must  be  deducted  froni  the  value  at  the  time  of  the 
grant,  and  the  advancement  would  be  the  difference  between 
those  two  values.  It  must  be  borne  in  mind  that  these  were 
not  advancements  in  the  ordinary  sense  of  the  word,  as  the 
father  had  only  a  power  of  appointment  over  a  fund  in  which 
he  had  a  life  interest,  so  that  it  was  only  an  advance  so  far 
as  it  was  a  surrender  of  his  life  interest ;  the  Chief  Clerk 
has  so  treated  it,  and  it  is  the  correct  view,  and  the  view 
most  favorable  to  the  infant  plaintiff. 

Kekewich^  Q.C.,  and  Joh^i  Henderson^  for  Miss  Minet 
and  Lady  Staveley  :  The  proper  course  is  to  value  the  an- 
nuities at  the  time  of  their  grant,  that  is,  at  the  date  of  the 
separation  deed  of  the  19th  of  October,  1860.     There  ap- 

fears  to  be  only  one  authority  reported  iipon  the  point : 
39]  KircudbrigM  v.  KiTCuabrighti^).  That  was  a  *case 
of  a  peculiar  nature,  in  which  a  father  had  given  a  bond 
to  secure  an  annuitj^  to  his  son  until  the  son  should  be  in 
possession  of  a  living  of  a  certain  value,  and  the  son  en- 
tered into  a  counter  agreement  that  he  would  forthwith  enter 
holy  orders  and  accept  the  living.  The  son  received  the 
annuity  for  nine  years,  but  had  not  complied  with  the  con- 
dition ;  and  the  father  having  died.  Lord  Eldon,  while  doubt- 
ing the  validity  of  the  bond,  decided,  on  the  ground  of  non- 
compliance by  the  son,  that  the  annuity  was  determinable 
by  the  father  or  his  representatives,  and  that,  payments 
having  been  made  in  respect  of  it,  the  annuity  was  an  ad- 
vancement to  be  brought  into  hotchpot,  ^' viz.,  the  value  at 
the  date  of  the  grant,  or  if  it  has  ceased,  the  payments  re- 
ceived, at  the  option  of  the  child."  That  is  a  decision  that, 
whatever  may  be  the  difficulty  in  valuing  the  contingencies, 
yet  the  annuity  must  be  valued  at  the  date  of  the  grant 
(valuing  the  contingency  as  best  you  can),  except  in  the  one 

C)  8  Vea.  61. 
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case  where  the  annuity  has  ceased,  and  then  the  child  is  to 
have  the  option.  Here  there  are  three  annuities  subsisting, 
and  one,  that  of  Mrs.  Hatfeild,  has  determined,  so  that  no 
option  can  be  exercised  as  to  it ;  the  fairest  way,  therefore, 
seeras  to  be  to  treat  all  the  annuities  on  the  same  footing,  and 
to  value  them  all  at  the  date  of  the  grant.  In  Wroughton 
V.  Colquhauni^),  where  a  testator's  assets  were  insufficient 
to  satisfy  an  annuity  and  the  pecuniary  legacies  given  by 
the  will,  it  was  held  that  the  annuity  ought  to  be  valued, 
and  that  the  annuitant  was  entitled  at  once  to  the  amount 
of  the  valuation,  subject  to  an  abatement  in  proportion  to 
that  on  the  pecuniary  legacies.  It  must  be  borne  in  mind 
that  the  payments  made  by  the  testator  in  respect  of  these 
annuities  were  not  by  way  of  advancement,  but  in  discharge 
of  a  legal  liability. 

Dickinson^  Q.  C. ,  and  TT.  Barber^  for  Mr.  arid  Mrs.  Tubbs, 
and  Mr.  and  Mrs.  Patton's  settlement  trustees,  and  Miss 
Minet,  supported  the  same  contention,  and  referred  to  Boyd 
V.  Boyd  (•)  and  Williams  on  Executors  ("). 

Hast  ingSy  in  reply :  The  object  should  be  as  far  as  pos- 
sible to  secure  equality  among  *the  children,  and  this  [140 
would  not  be  attained  by  valuing  each  annuity  at  the  date 
of  the  i^rant,  for  the  parties  entitled  to  the  three  subsisting 
annuities  will  be  in  a  better  position  than  Mrs.  Paker  and 
the  infant  plaintiff,  as,  although  the  annuities  of  the  latter 
were  released  or  determined,  one  in  1871  and  the  other  in 
1872,  they  will  be  charged  at  the  value  in  1860  of  annuities 
for  younger  lives  than  those  of  the  subsisting  annuitants. 
The  course  adopted  by  the  Chief  Clerks  on  the  other  hand, 
will  produce  equali  ty.  In  Kircudbright  v.  Kircudbright  (*) 
the  annuity  in  question  was  treated  as  having  determined, 
and  the  decision  does  not  apply  as  an  authority  to  a  case 
where  there  are  subsisting  as  well  as  determined  annuities, 
all  granted  by  the  same  instrument.  Whether  the  payments 
in  respect  of  these  annuities  were  made  under  a  legal  obli- 
gation pr  not,  they  must  be  treated  as  advancements.  But 
if  the  court  thinks  that  the  principle  contended  for  by  the 
other  side  should  be  adopted,  two  out  of  the  six  annuities 
in  this  case  were  repurchased  by  the  settlor,  not  out  of  the 
appointed  £6,100,  but  by  giving  to  the  annuitant  in  exchange 
the  settlor's  life  interest;  and  accordingly,  if  the  annuity 
is  in  these  two  cases  to  be  valued  at  the  date  of  the  grant,  it 
ought  also  to  be  valued  at  the  date  of  the  repurchase  or  sub- 
stitution, and  the  value  at  the  one  time  should  be  deducted 

(>)  1  De  G.  4  Sm.,  857.  (»)  7th  ed.,  p.  1608. 

(*)  Law  Rep.,  4  Eq.,  806.  (*)  8  V«.,  51. 
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from  the  other,  the  difference  between  the  two  values  being 
the  amount  of  the  advancement  to  be  brought  into  hotchpot 
by  these  two  children;  otherwise  they  are  charged  twice 
over,  i.e.,  with  the  value  of  the  annuity  in  1860  and  with  the 
income  received  on  the  £6,100  during  the  settlor's  life. 

Hall,  V.C:  That  does  not  produce  justice.  The  ques- 
tion is,  whether  you  are  not  to  oe  charged  with  the  value  of 
the  annuity  as  an  annuity  at  the  time  of  the  advance,  that 
is,  at  the  time  of  the  annuity  being  granted,  and  then  the 
subsequent  dealing  with  that  annuity  is  matter  of  arrange- 
ment between  the  father  and  the  child,  and  it  is  not  the  less 
an  advance  because  the  child  has  dealt  with  the  father. by 
arrangement  for  a  valuable  consideration.  It  does  not  cease 
to  be  an  annuity  to  which  the  child  was  entitled.  The  child 
might  have  sold  that  annuity  to  anybody  else,  or  made  an 
141]  *arrangement  with  somebody  else  about  it.  That 
would  not  be  less  an  advance. 

Hastings:  Then  the  sum  given  for  it,  i.e.,  the  interest 
upon  the  £6,100,  ought  not  tote  brought  into  account;  for 
the  child  should  not  be  charged  twice  over. 

Kekewich^  in  reply  upon  the  last  point. 

Hall,  V.C.:  I  think  I  must  disregard  for  the  present 
purpose,  in  applying  the  statute,  the  arrangement  so  come 
to.  I  cannot  take  it  both  ways,  as  Mr.  Kekewich  wishes  me 
to  do  ;  I  think  that  would  be  unreasonable  and  unjust.  I 
must  consider  that  arrangement  as  not  having  taken  place 
at  all,  for  the  purpose  of  ascertaining  the  amount  of  the  ad- 
vance. I  must  take  the  amount  of  the  advance  as  the  sum 
which  was  covenanted  to  be  paid  by  the  settlor,  that  is,  the 
annuity  of  £200  in  each  case,  and  take  the  value  in  each  case 
as  from  the  date  of  the  settlement,  having  regard  to  the  age 
of  the  annuitants  at  the  time,  and  calculating  the  value  of 
the  annuities  according  to  the  Succession  Duty  Act. 

With  reference  to  Lady  Staveley's  annuity,  the  clause  in 
the  separation  deed  is  that  the  annual  income  of  the  fund 
settled  shall  be  taken  pro  tanio.  So  long  as  the  income  of 
the  fund  will  satisfy  the  annuity  it  must  be  taken  as  a  sat- 
isfaction, but  there  must  be  liberty  to  apply,  and  there 
must  be  some  reasonable  sum  retained.  That  will  meet  any 
possible  deficiency  between  the  £200  a  year  which  the  testa- 
tor covenanted  to  pay  to  Lady  Staveley  and  the  income 
which  will  be  produced  by  the  £6,000  when  invested  by  the 
trustees,  which  is  to  go  as  far  as  it  will  extend  in  satisfaction 
of  the  £200  a  year  income,  and  there  will  be  liberty  to  apply. 
Some  agreed  sum  representing  the  difference  between  £5,000 
at  £4  per  cent,  and  £5,000  at  £3  per  cent,  had  better  be 
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taken  as  Lady  Staveley's  guarantee  annuity  fund  and  in- 
vested, so  that  the  income  can  be  resorted  to  in  case  of  any 
deficiency. 

My  decision  as  to  the  £200  annuity  to  Lady  Staveley  will 
be  applicable  also  to  the  £60  annaity  which  the  father  on 
Mrs.  *Parker's  marriage  covenanted  to  pay  to  her  [142 
during  their  joint  lives.  Sums  will,  of  course,  be  set  apart 
to  answer  the  other  annuities. 


From  this  decision  Lady  Staveley  appealed.  The  appeal 
was  heard  on  the  22d  of  February,  1878. 

Kekewichy  Q.C.,  and  John  Henderson^  for  the  appellant : 
With  respect  to  the  valuation  of  the  annuities,  the  appel- 
lant supported  the  view  taken  by  the  Vice-Chancellor  at  the 
hearing  before  him ;  but  on  working  out  the  decree  it  is  un- 
favorable to  her,  and  she  therefore  appeals  from  it.  We 
contend  that  the  value  of  the  annuities  ought  to  be  ascer- 
tained at  the  death  of  the  intestate. 

[James,  L.  J.:  How  is  it  possible  to  ascertain  the  value  of 
the  annuities  at  the  date  of  the  deed  of  separation,  or  indeed 
at  any  time  before  the  death  of  the  husband  or  wife?  The 
deed  provides  that  they  shall  cease  if  the  husband  and  wife 
cohabit  again.] 

That  point  was  not  considered  at  the  previous  hearing, 
but  it  is  an  additional  reason  why  the  Vice-Chancellor  s 
decree  is  erroneous.  One  daughter  being  dead,  a  diflSculty 
is  introduced,  and  the  court  has  a  discretion  in  doing  justice 
under  the  statute,  and  must  take  all  circumstances  into 
account.  In  the  present  case  justice  will  be  done  by  adding 
to  the  present  value  of  the  annuties  the  actual  amount 
received  by  them  during  their  father's  life:  Todd  v. 
Bielbyi^) ;  Potts  v^ SmitJi^) ;  Wright  v.  Larribert  {*) ;  Jones 
V.  Jones  (*).  The  decree  is  also  erroneous  in  not  dealing 
with  the  appointment  of  £6,100  East  India  Stock  to  Mrs. 
Hatfeild  and  Mrs.  Parker  as  advancements.  The  life  in- 
terests of  these  sums,  so  far  as  they  exceed  the  annuities, 
ought  to  be  brought  into  hotchpot. 

UastingSy  Q.C.,  and  ArTnstTong^  for  the  plaintiff  and  Mr. 
and  Mrs.  Parker  and  their  trustees:  The  income  of  the 
East  India  stock  ought  not  to  be  brought  into  account. 
The  annuities  were  the  absolute  property  of  the  daughters, 
*and  they  purchased  the  East  India  stock  with  them.  [143 
The  transaction  was  not  an  advancement  at  all,  but  a  pur- 

(«)  27  Beav.,  868.  (»)  6  Ch.  D.,  649 ;  28  Eng.  R.,  258. 

O  Law  Rep.,  8  Eq.,  688.  (*)  6  Hare,  440. 

26  Eng.  Rep.  24 
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find  at  once  that  the  various  annuities,  to  which  reference 
has  been  made  in  the  course  of  the  argument,  spring  out  of 
one  transaction,  namely,  a  separation  deed  between  the 
father  and  the  mothet,  and  that  upon  that  occasion  the  father 
and  the  mother,  with  the  consent  of  the  trustees,  came  to  the 
conclusion  that  the  fair  and  proper  mode  of  making  a  pro- 
vision for  the  maintenance  of  the  six  daughters  was  to  secure 
to  each  of  them  an  annuity  of  £200  for  her  life.  In  other 
words,  the  securing  of  the  annuity  was  the  mode  in  which  the 
father  discharged  the  obligation  of  providing  maintenance. 

No  doubt  there  is  the  difficulty  which  Mr.  Dickinson  sug- 
gested, that  the  obligation  on  the  part  of  the  father  for  the 
maintenance,  education,  and  support  of  his  several  children 
was  different  with  regard  to  each  individual  daughter,  vary- 
ing in  respect  of  their  respective  ages  and  possibly  modified 
by  other  circumstances,  but  I  think  that  we  must  have  re- 
gard to  the  fact  that  the  general  system  of  equality  is  that 
to  which  we  must  give  effect ;  and  having  regard  to  all  the 
circumstances  of  the  case,  I  am  of  opinion  that  the  fair  and 
equitable  mode  is  to  treat  the  period  of  the  father's  decease 
as  the  time  when  the  obligations  binding  on  him  as  a  parent 
146]  should  cease,  and  that  any  payments  *thenceforth 
made  under  the  provisions  of  the  deed  should  be  treated  as 
advances.  Upon  that  principle  it  would  be  a  mere  matter 
of  calculation. 

Thesiger,  L.  J.:  I  am  of  the  same  opinion.  If  these  an- 
nuities could  have  been  looked  upon  as  advancements  in  the 
lifetime  of  the  father,  and  there  had  been  no  difficultv  in 
ascertaining  the  contingency,  it  seems  to  me  that  the  theo- 
retical and  just  mode  of  valuing  them  would  have  been  to 
value  them  from  the  date  of  the  settlement ;  but  here  we  have, 
first,  the  doubt  as  to  whether  they  were  advancements  at  all 
during  the  lifetime;  and,  secondly,  we  have  the  difficulty 
of  ascertaining  the  value  at  the  date  of  the  settlement,  owing 
to  the  doubtful  character  of  the  contingency ;  and  therefore 
it  seems  to  me  that  the  just  and  proper  way  is  to  deal  with 
the  valuation  as  proposed. 

Solicitors :  Dawes  <6  Sons  ;  Young ^  Jackson  <6  Beard. 

See  22  Eng.  R.,  696  note;  23  Eng.  bond  against  a  child,  was  intended  as 

R.,  660  note.  an    advancement,    are    insufficient  to 

Advancement  is  a  question  of  intent ;  establish  it.     They  must  be  shown  to 

that  intent  must  be  proven  to  have  ex-  be  a  part  of  the  res  gestCB  and  accom- 

isted  at  the  time  of  tue  transaction,  and  pany  the  acts  done, 

by  the  contemporary  acts  and  declara^  If,  however,  there  be  evidence  of  acts 

tions  of  the  parties.  done  or  declarations  made  at  the  time 

Verbal  declarations  of  a  parent  that  of  the  transaction  tending  to  prove  that 

money,  for  which  he  held  a  xxote  or  the  monev  was  so  intend^  by  the 
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father,  his  sulweqaent  acts  and  declara-  instrument,  its  intention  can  be  gath- 

tions  in  recognition  of  the  original  act  ered  from  undoubted  proofs,  the  equi- 

and  intention  are  entitled  to  weight  *  ties  of  parties  claiming  under  it  are 

Merkel's  Appeal,  89  Penn.  St.  R.,  840  i  not  to  be  overthrown  by  a  rigid  ad- 

Watkins  v.  Young,  31  Gratt.  (Va.),  84.  herence  to  one  alternative  meaning  of 

So  where  a  husband  pays  for  land  an  equivocal  technical  word, 

and  takes  a  deed  to  his  wife  :  Irvine  «.  If,   after   advancements,   a  will  be 

Green.  32  Gratt.  (Va.),  412.  made,  the  intention  of  the  testator  is 

A  testator  held  not^s  of  his  son,  matter  of  fact  determinable  from  the 
which  were  dated  prior  to  the  date  of  will  itself,  and  from  extrinsic*  matters 
his  will.  In  his  will  he  stated  a  certain  and  testimony  :  Wright's  Appeid,  89 
sum  as  due  to  him  from  said  son,  and  Penn.  St.  R.,  67. 
then  declared,  "should  I  make  any  Where  land  was  conveyed  by  a  father 
farther  advances,  I  will  charc^e  the  for  the  benefit  of  his  dau^^hter  by  a 
same  in  my  account  book  as  hereto-  deed  purely  voluntary,  which  reserved 
fore."  No  further  charge  could  be  to  grantor  the  right  to  use.  occupy  and 
found  after  testator's  death.  In  the  enjoy  the  land,  and  even  to  revoke  the 
will  testator  also  spoke  of  this  sum  gift,  and  the  gprantor  did  take  posses- 
due  from  the  son  as  *  *  loaned  "  to  him  :  sion  of  such  land  four  years  thereafter 
Held  that,  notwithstanding  the  use  of  and  keep  it,  and  received  all  the  rents 
the  word  *'  loaned,"  the  notes  were  to  and  profits  for  fourteen  years,  and  then 
be  considered  as  part  of  an  advance-  died  intestate,  such  land  is  an  ad- 
ment  and  not  as  a  separate'  debt ;  that  vancement  to  the  daughter,  but  only 
the  words  "  advanced  "  and  **  loaned  "  as  of  the  date  of  her  father's  death,  to 
were  used  interchangeably.  Technical  be  estimated  at  its  then  value,  accord- 
rules  of  construction  must  give  way  to  ing  to  its  condition  at  that  time : 
the  plainly  expressed  intention  of  a  tes-  Hughey  v.  Eichelberger,  11  South  Car., 
tator ;  and  where,  in  aid  of  a  written  36,  50-8. 


[8  Chancery  Division,  147.] 
M.R.,  Jan.  25,  1878. 

*Fo8TER  V.  Parker.  [147 

[1877    F.    81.] 
Mortgage — Foreclosure — Mortgagor  9  EbIoU  in  Infant  Heir -ai- Law — Form  of  Decree, 

In  a  foreclosure  action,  where  the  estate  of  the  mortgagor  was  devised  in  trast  for 
sale  and  had  become  vested  in  an  infant,  who  was  also  one  of  the  persons  beneficially 
interested  : 

Held,  that  the  decree  should  contain  a  direction  that,  in  case  the  mortgagees  were 
not  redeemed  within  six  months,  the  infant  should  be  a  trustee  for  them  within  the 
meaning  of  the  Trustee  Act,  and  the  executrix  of  the  njortgagor  be  ordered  to  con- 
vey the  estate  to  the  mortgagees  on  his  behalf. 

This  was  a  motion  by  the  plaintiflfs  in  a  foreclosure  ac- 
tion, who  claimed  under  a  deposit  of  title  deeds,  to  vary  the 
minutes  of  decree. 

The  mortgagor  had  died,  having  by  his  will  devised  his 
real  estate  to  trustees  upon  trust  for  sale  and  to  divide  the 
proceeds  among  his  children.  The  trustees  having  dis- 
claimed, the  estate  descended  to  the  eldest  son  and  heir-at- 
law  of  the  mortgagor,  who  was  an  infant,  and  who  was  made 
a  defendant  to  the  action. 

At  the  trial  of  the  action  the  usual  foreclosure  decree  was 
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made,  bat  the  Registrar  in  drawing  it  up  gave  the  infant 
heir-at-law  six  months  after  coming  of  age  to  redeem. 

Dundas  Oardiner^  for  the  plaintiffs,  now  mpved  to  vary 
the  minutes  by  adding  a  declaration  that  in  case  the  plain- 
tiffs ^ere  not  redeemed  within  six  months,  the  infant  should 
be  a  trustee  for  them  within  the  Trustee  Act,  and  that  his 
mother,  who  was  executrix  of  the  mortgagor,  should  be 
ordered  to  convey  on  his  behalf. 

CozensHardy^  for  the  defendants,  contended  that,  as  the 
infant  was  beneficially  interested,  he  was  entitled  to  have 
six  months  after  coming  of  age  to  show  cause,  Newbury 
V.  Marten  (*) ;  also,  that  the  court  ought  not  to  make  any 
such  declaration  at  least  until  the  order  for  foreclosure  had 
been  made  absolute :  Smith  v.  Boucher  (•) ;  Lechraere  v. 
Clamp  (•). 

148]  *Jessel,  M.R.,  said  that  for  the  purposes  of  this 
action  the  infant  stood  solely  in  the  position  of  a  trustee,  and 
that  the  minutes  must  be  varied  accordingly. 

Solicitors :  Cole  <fe  Jackson  ;  Fields  Moscoe  &  Co. 

0)  15  Jut.,  166.        (')  1  Sm.  A  Giflf.,  72.         (•)  80  Beav.,  218;  31  Beav.,  578. 


[8  Chancery  Diyision,  148.] 
M.R.,  Feb.  22,  1878. 

Freeman  v.  Cox. 

[1878      F.      19.] 
Payment  into  Court — MoHon — Nonrappearanee  of  Defendant — Sufficient  AdmUnon, 

In  an  administration  action  notice  of  motion  was  served  npon  a  defendant,  an 
executor,  for  payment  into  court  of  money,  part  of  the  testator's  estate,  which  it 
was  shown  by  affidavit  that  he  had  received.  The  defendant  did  not  appear  on 
the  motion : 

Held^  that,  the  defendant  not  having  disputed  the  affidavit,  there  was  a  sufficient 
admission  that  the  money  was  in  his  hands,  and  that  he  must  be  ordered  to  pay  it 
into  court 
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[8  Chancery  Division,  160.] 
M.R.,  March  8,  1878. 

*In  re  Longdend alb  Cotton  Spinning  Company.    [  1 50 

Chancery  Court  of  Laneatier — Action— Juritdiction — Perton  wWUn  bui  Property  be- 
yond Local  Limits— Chancery  Juri»dictioti  in  Pertonam— Company-^ Action  by 
ilortgagte  after  Winding-up  Order — Court  of  Chancery  of  Lancaster  Act,  1864,  $.  7 
--Judicature  Act,  1878, 9.  18,  subs,  2. 

The  principle  nnder  which  the  jnrisdiction  in  personam  of  the  old  Conrt  of  Chan- 
cery extends,  in  effect,  to  property  wherever  situate,  applies  to  the  Chancery  Court 
of  the  County  Palatine  of  Lancaster. 

Thus,  where  the  defendants  in  an  action  in  the  Chancery  Court  of  the  County 
Palatine  of  Lancaster  were  within  but  their  property  was  beyond  the  boundary  of 
the  local  jurisdiction,  it  was  held  that  the  jurisdiction  of  that  court  was  the  jurisdic- 
tion fit  personam  of  the  old  Court  of  Chancery  within  the  boundary,  and  therefore 
that  the  Palatine  Court  could  exercise  jurisdiction  over  the  property,  and  could 
enforce  any  order  in  the  action  by  applying  to  the  Supreme  Court  under  the 
Court  of  Chancery  of  Lancaster  Act,  1864,  s.  7,  and  Judicature  Act,  1878,  s.  18, 
subs.  2. 

Motion  by  the  defendants  to  stay  the  action  for  want  of  jnrisdiction  refused 
with  costs. 

The  mere  fact  that  an  order  has  been  made  for  winding  up  a  company  does  not 
prevent  a  debenture  holder  or  mortgagee  of  the  company  from  bringing  an  action  to 
realize  his  security. 


[8  Chancery  Division,  166.] 
M.R.,  March  26,  1870. 

*In  re  Hedgman.  [156 

MoBLEY  V.  Croxon. 

[1878    H.     66.] 

• 

Charity — Mortmain — Gift  of  Money  to  "support  orfowtd**  a  School — 9  Oeo,  2,  c,  86. 

A  gift  by  will  of  money  for  the  "support"  of  a  school  does  not  necessarily  imply 
that  the  money  is  to  be  "  laid  out  or  disposed  of  in  the  purchase  of  any  lands,  tene- 
ments, or  hereditaments,''  so  as  to  render  the  gift  void  under  the  Mortmain  Act 
(9  Geo.  2,  c.  36). 

A  testator  bequeathed  a  sum  of  money  to  trustees  to  be  applied  by  them  in  "  sup- 
porting  or  founding  "  free  or  ragged  schools  for  poor  children  in  a  particalar  parish. 
For  some  years  prior  to  the  date  of  the  will  and  down  to  the  testator's  death  there 
existed  in  the  parish  a  school  for  the  children  of  *the  poorest  inhabitants,  [  1 57 
the  testator  being  its  principal  supporter.  It  was  held  in  a  hired  room,  the  rent  of 
which  was  paid  by  the  testator,  who  also  paid  the  teacher's  salary : 

H^d, — ^reading  the  will  as  creating  an  alternative  trust, — a  good  charitable  gift 

Special  case.  James  Hedgman,  who  died  in  April,  1877, 
by  his  will,  dated  in  November,  1876,  bequeathed  to  his 
trustees  "the  sum  of  £3,000  to  be  applied  by  them  in  sup- 
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Sorting  or  founding  free  or  ragged  scliools  for  gutter  chil- 
ren  or  for  the  poorest  of  the  poor." 

By  a  codicil  the  testator  directed  * '  that  such  schools  or 
school  should  be  situate  in  the  parish  of  Barnes,  in  the 
county  of  Surrey,  and  should  be  for  the  resident  poor  of  the 
said  parish." 

At  the  date  of  the  will  there  existed,  and  had  existed  for 
some  years  previously,  in  the  parish  of  Barnes,  where  the 
testator  resided,  a  free  school  for  the  younger  children  of 
the  poorest  inhabitants ;  this  school  continued  to  exist  down 
to  the  testator' s  death,  and  was  still  existing;  it  had  been 
and  was  still  held  in  a  room  rented  for  the  purpose  on  a 
yearly  tenancy,  and  was  presided  over  by  a  female  teacher. 
The  school  was  originally  established  through  the  exertions 
of  the  rector  of  Barnes,  but  in  18TO  the  testator  became  its 
principal  subscriber,  and  from  the  year  1874  until  his  death 
he  paid  the  rent  of  the  room  where  it  was  held,  and  the 
teacher's  salary,  and  took  upon  himself  the  whole  pecuniary 
responsibility  m  connection  with  the  school. 

The  question  for  the  opinion  of  the  court  was  whether  the 
bequest  of  the  £8,000  was  valid. 

Byrne^  for  the  plaintiffs,  the  trustees  of  the  will. 

Rigby^  for  the  Attorney-General,  defendant :  This  is  a 
good  charitable  gift.  The  gift  is  in  the  alternative,  "  sup- 
porting or  founding."  ''Founding"  might  imply  building 
and  so  render  the  gift  void  under  the  Mortmain  Act,  9  Greo.  2, 
c.  36;  I  therefore  rely  on  "supporting,"  which  does  not 
necessarily  imply  a  direction  to  build  or  purchase  land  for 
the  purpose.  "  Supporting"  may  be  equivalent  to  provid- 
ing," and  mean  hiring  a  room  or  building,  as  in  Johnston 
158]  V.  8wann(');  and  the  fact  that  *this  school  was  be- 
ing held  in  a  hired  room  at  the  date  of  the  testator's  will 
and  of  his  death  affords  a  strong  presumption  in  favor  of 
that  meaning.  This  is  a  gift  for  educational  purposes,  and 
is  therefore  charitable :  Beaumont  v.  OUveira  (*). 

Whitehorne^  for  the  defendants,  the  residuary  legatees: 
This  is  not  an  alternative  gift.  The  testator  in  speaking  of 
"  supporting  or  founding  "  means  one  and  the  same  thing. 
The  two  words  cannot  be  separated  so  as  to  make  two  dis- 
tinct gifts.  Of  the  numerous  cases  on  the  subject  there  is 
not  one  in  which  the  words  "supporting"  and  "founding" 
occur  together,  but  Hopkins  v.  Phillvps  (')  is  a  distinct  au- 
thority that  a  bequest  to  "found"  a  chapel  implies  build- 
ing, and  is  therefore  void. 

A  gift  to  "establish,"  which  is  equivalent  to  "found,"  is 

((')  8  Mad.,  467.  (•)  Law  Rep.,  4  Ch.,  309.  («)  8  GiflF.,  182. 
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also  bad :  AUorney-Oeneral  v.  Hodgson  (*) ;  lie  Clancy  (•) ; 
LongstaffY,  Jiennison{*) ;  Attorney -OeTieral  v.  Hall(^). 

The  .testator  evidently  contemplated  the  creation  of  a  build- 
ing, and  the  rule  is  now  well  settled,  that,  to  be  valid,  a  char- 
itable gift  for  building  must  refer  to  an  existing  site,  or 
expresSy  exclude  the  application  of  the  money  in  the  pur- 
chase of  land:  Pratt  v.  Harvey  (^) ;  Edwards  v.  HaU{*) ; 
Hawkins  v.  Allen  {^) ;  Cox  v.  Davie  {^), 

Whatever  meaning,  then,  may  be  attributable  to  the  word 
"supporting,"  one  part  of  this  gift  is  clearly  illegal ;  and 
the  rule  is  that  where  the  illegal  part  of  a  gift  is  inseparable 
from  the  legal,  you  are  not  at  liberty  to  select  the  legal  part 
and  discard  the  illegal,  but  the  whole  is  bad.  In  short,  the 
invalidity  of  the  one  affects  the  validity  of  the  other.  In  all 
cases  of  alternative  gifts,  where  the  one  has  been  held  good 
and  the  other  bad,  tne  testator  has  clearly  indicated  an  in- 
tention that  one  or  the  other  shall  take  effect,  as  in  Dent  v. 
AUcrqft  (*)  and  Edwards  v.  Hall. 

I  submit,  therefore,  that  this  gift  is  void,  and  that  the 
£3,000  falls  into  the  residue. 

*Jes8el,  M.R. :  Whether  the  cases  upon  this  sub-  [159 
ject  will  ever  cease  it  is  impossible  to  say.  The  authorities  are 
already  too  numerous  to  mention,  but  there  happens  to  be 
no  decision  upon  these  particular  words.  This  is  a  gift  of 
money  to  be  applied  '*in  supporting  or  founding  fiee  or 
ragged  schools  lor  gutter  children  or  for  the  poorest  of  the 
poor"  in  a  particular  parish.  The  contention  on  one  side 
IS  that  the  words  * '  supporting  or  founding ' '  are  not  to  be 
read  literally,  but  as  ''supporting  and  founding."  I  see 
no  reason  for  adopting  that  contention.  The  fair  reading  of 
the  words  is  the  literal  one  ;  it  is  an  alternative  trust.  Now 
we  have  the  fact  that  the  testator  had  for  some  years  before 
the  date  of  his  will  supported  a  school,  and  that  this  school 
was  held  in  a  room  in  Barnes  hired  for  the  purpose.  The 
testator  was  the  principal  subscriber  to  the  school ;  he  paid 
the  rent  of  the  room,  and  the  teacher's  salary;  that  was  his 
position  as  regards  the  school  at  the  dates  of  his  will,  of  his 
codicil,  and  of  his  death. 

There  was  then  a  school  actually  existing  at  Barnes  which 
he  himself  supported;  and,  therefore,  considering  how  he 
himself  stood  as  regards  this  particular  school,  and  the  fact 

(')  15  Sim.,  146.  (•)  11  Hare,  1. 

(*)  16  Beav.,  2I5.  ("»)  Law  Rep.,  10  Eq.,  246. 

(»)  1  Drew.,  28.  (S)  7  Ch.  D.,  204;  23  Eng.  R,,  621. 

(<)  9  Hare,  647.  (•)  SO  Beav.,  836. 

(*}  Law  Rep.,  12  Eq.,  644, 

25  Eng  Rep.  25 
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that  he  was  its  principal  supporter,  I  think  the  words  are 
plain. 

Now  what  does  the  word  "support''  meant  Does  it  im- 
ply a  direction  that  the  money  snail,  in  the  words  of  the 
statute  (9  Geo.  2,  c.  86),  be  "laid  out  or  disposed  of  in  the 
purchase  of  any  lands,  tenements,  or  hereditaments  i  If 
anybody  were  to  tell  me  he  intended  to  "support"  a  par- 
ticular charity  I  should  not  infer  that  he  was  going  to  buy 
land  or  build  a  house  for  the  purpose.  .There  is  no  reason 
for  assuming  that  the  word  has  any  such  meaning.  It  does 
not  convey  to  one's  mind  the  notion  of  building  or  of  buying 
land.  In  order  to  hold  that  a  trust  to  " support"  a  charity 
is  obnoxious  to  the  statute,  I  must  consider  it  as  a  trust  to 
"purchase  lands,  tenements,  or  hereditaments."  I  am  of 
opinion  it  has  no  such  meaning. 

Reading,  then,  the  words  of  the  gift  literally,  they  do  not 
necessarily  or  primarily  imply  the  purchase  of  land  or  a 
house,  and,  therefore,  I  hold  this  to  be  a  good  charitable 
gift 

Solicitors :   W.  M.  Shirreff;  Hare  &  Fell. 


[8  Chancery  Diyision,  160.] 
V.C.M.,  Feb.  4,  1878. 

160]    *Banco  de  Lima  v.  Anglo-Peeuvian  Bank. 

[1876     L.     128.] 

Bankers — Credii    Agenetf — Rsmiitanees    io    cover    Advancet — Appropriaium — 2>tf- 
counting  expected  Remittancee — AgetiU — Cofutnidive  ifoiiee. 

The  plaintiffs,  bankers  at  Lima,  established  a  credit  agency  with  the  Oeneral 
Company  in  London,  and  agreed  to  send  remittances  within  ninety  days  to  cover 
drafts.  The  General  Company,  bein^  in  difficulties,  obtained  an  advance  of  money 
from  the  Peruvian  Bank,  to  be  repaid  out  of  expected  remittances  from  the  Lima 
Bank  to  cover  bills  then  current,  and  the  Peruvian  Bank  employed  as  agents  to  re- 
ceive and  select  from  the  expected  securities,  the  managing  director  of  Uie  General 
Company  and  their  own  managing  director,  who  had  oeen,  two  years  previously, 
the  manager  of  the  General  Company,  and  was  cognizant  of  and  party  to  the  ar- 
rangement with  the  Lima  Bank.  The  securities  were  selected  by  and  handed  over  to 
the  Peruvian  Bank  upon  their  arrival,  and  the  following  day  the  General  Company 
stopped  payment  and  was  wound  up  : 

JJeld,  that  the  Lima  Bank  had  no  title  to  recover  the  securities  from  the  Peruvian 
Bank. 

This  was  a  bill  filed  bv  the  Bank  of  Lima,  claiming  to 
recover  from  the  Anglo-!reruvian  Bank  the  sura  of  £1,000, 
the  produce  of  a  bill  of  exchange,  and  £8,000,  the  proceeds 
of  a  box  of  gold  eagles.  • 

In  the  year  1871  the  plaintiffs,  the  Banco  de  Lima,  carry- 
ing on  the  business  of  bankers  in  the  city  of  Lima,  entered 
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into  a  correspondence  with  an  agent  of  the  General  South 
American  Company,  carrying  on  business  in  London,  for  the 
purpose  of  establishing  an  agency  upon  whom  they  could 
draw  bills,  and  the  correspondence  resulted  in  an  arrange- 
ment comprised  in  the  following  letter  dated  the  11th  of 
April,  1871,  written  by  the  managing  directors  of  the  bank 
to  Mr.  Chavez,  the  agent  of  the  General  Company: — 

"Dear  Sir, — We  have  perused  the  basis  which  you  have 
been  pleased  to  lay  down  for  opening  a  credit  to  the  Bank 
of  Lima,  and  take  the  liberty  to  submit  a  project  of  agree- 
ment on  this  subject,  so  as  to  know  if  the  same  is  in  con- 
formitj'^  with  the  construction  which  we  have  placed  on  the 
said  basis,  and  if  it  meets  with  your  approval : 

''Art.  1st.  The  total  amount  of  the  credit  to  be  £100,000, 
to  be  *disposed  of  totally  or  in  part,  as  may  be  con-  [161 
venient  to  the  bank,  by  means  oi  drafts  on  London  at  ninety 
days'  sight  on  the  General  South  American  Company, 
Limited. 

''Art.  2d.  Immediately  upon  the  bank  issuing  the  first 
draft,  it  will  pay  to  the  General  South  American  Company 
one- half  per  cent,  commission  for  opening  the  credit  on  the 
total  sum  of  £100,000 ;  that  is  to  say,  five  hundred  pounds 
sterling  for  the  amount  thereof ;  and  the  said  payment  of 
commission,  it  is  understood,  is  to  be  once  for  all. 

"Art.  3d.  It  will  also  pay  to  the  said  South  American  Com- 
pany a  commission  of  three-quarter  per  cent,  for  acceptance 
and  payment  of  bills  on  the  amount  of  drafts  issued  by  the 
Bank  of  Lima  on  the  said  company. 

"Art.  4th.  The  Bank  of  Lima  shall  allow  to  the  South 
American  Company  interest  at  6  per  cent,  per  annum,  or  1 
per  cent,  more  than  the  rate  of  the  Bank  of  England,  when 
the  same  shall  exceed  6  per  cent,  per  annum. 

"Art.  6th.  The  Bank  oi  Lima  is  under  the  strict  obligation 
to  cover  its  drafts  within  the  ninety  days  following  the 
dates  of  the  acceptances  in  London,  other  bills  at  ninety- 
days'  sight  not  drawn  on  the  same  General  South  Ameri- 
can Company. 

"Art.  6th.  The  credit  of  £100,000  shall  always  be  open  to 
the  Bank  of  Lima  as  lon^  as  the  said  bank  shall  reimburse 
the  General  South  American  Company  the  sums  for  which 
it  may  have  drawn  against  it. 

"Art.  7th.  The  bills  to  be  drawn  by  the  Bank  of  Lima  on 
the  General  South  American  Company  must  unavoidably 
be  signed  by  one  of  the  two  managers  who  sign  these  pres- 
ents, placing  before  the  said  signature  the  following  words : 
For  the  Bank  of  Lima — The  Managing  Director. 
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This  letter  was  sabmitted  by  Mr.  Chavez  to  the  General 
Company,  who  in  a  letter  to  their  agents  dated  the  16th  of 
May,  1871,  accepted  the  terms  therein  specified,  but  recom- 
mended him  to  tell  the  managers  of  the  Banco  de  Lima  that 
they  would  as  a  general  rule  have  to  cover  their  drafts 
seventy-five  days  after  their  respective  dates.  The  follow- 
ing letter  was  also  addressed  to  the  Banco  de  Lima,  and 
signed  by  the  managers,  Thomas  Wheelock  and  A.  de  Gess- 
ler: — "Mr.  Chavez,  our  agent  in  your  city,  has  communi- 
162]  cated  *to  us  the  basis  on  which  he  has  opened  in  the 
name  of  this  company  a  credit  to  the  bank  so  worthily 
managed  by  you,  for  £100,000.  We  are  glad  to  inform  you 
that  this  credit  has  been  confirmed  by  the  board  of  this 
company." 

In  the  month  of  August,  1871,  the  Bank  of  Lima  com- 
menced to  draw  upon  the  General  Compan  v  under  the  agree- 
ment for  a  credit,  and  business  continued  to  be  conducted 
between  the  plaintiffs  and  the  company  upon  the  footing  of 
that  arrangement  down  to  the  beginning  of  1876,  when  the 
events  which  gave  rise  to  this  suit  occurred.  About  this 
time  the  General  Company  were  in  difficulties,  and  in  Feb- 
ruary, 1875,  a  sum  of  £30,000  was  borrowed  by  the  General 
Company  from  the  Anglo-Peruvian  Bank,  which  sum  was 
repaid  before  the  end  of  the  month. 

On  the  13th  of  February,  1876,  the  Bank  of  Lima  de- 
spatched to  the  General  Company  a  letter  inclosing  bills  of 
exchange  to  the  amount  of  £5,000 ;  and  on  the  same  day  the 
plaintiff  bank  despatched  2,000  American  gold  eagles  for 
the  same  purpose,  the  bill  of  lading  for  the  gold  being 
posted  on  tne  same  day  as  the  letter.  One  of  the  bills  form- 
ing part  of  the  £6,000  despatched  on  the  13th  of  February 
was  a  bill  for  £1,000  on  Dreyfus  Brothers  &  Co.,  and  it  was 
the  proceeds  of  that  bill  for  £1,000  and  the  proceeds  of  the 
gold  which  the  plaintiffs  now  sought  to  recover  from  the 
Anglo-Peruvian  Bank. 

On  the  1st  of  March,  1875,  the  state  of  the  credit  be- 
tween- the  plaintiff  bank  and  the  General  Company  was 
this :  The  General  Company  had  in  their  hands  a  sum  of 
£27,450  17^.  Qd.  balance  in  favor  of  the  Bank  of  Lima,  and 
on  the  3d  of  March,  when  other  drafts  of  the  plaintiff  bank 
matured  and  were  paid,  the  General*  Company  still  had  a 
balance  in  their  hands  in  favor  of  the  plaintiff  bank  of  about 
£20,000. 

On  the  3d  of  March,  1875,  the  Gteneral  Company,  at  a 
meeting  at  which  was  present,  amongst  other  persons,  Mr. 
Schwank,  as  one  of  the  managing  directors,  passed  a  reso- 
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lution,  in  accordaDce  with  which  a  letter  bearing  the  seal  of 
the  company  was  sent  to  the  Anglo  Peruvian  Bank,  which 
was  to  the  following  effect : — 

"This  company  is  in  expectation  of  receiving  certain  bills 
or  remittances  by  the  West  Indian  mail,  which  is  due  on  or 
about  the  16th  instant,  from  the  parties  set  out  in  the  list 
sent  herewith,  and  *is  in  immediate  want  of  funds.  [163 
This  is  to  request  you  to  provide  the  company  with  funds 
by  discounting  the  said  remittances  before  receipt  of  the 
same,  and  for  that  purpose  to  open  a  credit  to  the  amount 
of  £30,000  until  the  17tn  instant  m  favor  of  the  company,  to 
be  made  available  by  checks  of  the  company.  The  bills  so 
drawn  will  be  paid  to  and  received  by  the  coihpany  by  way 
of  discount  in  advance  of  the  said  bills,  and  the  bills  will  be 
delivered  to  you  or  your  nominees  as  they  arrive,  duly  in- 
dorsed over  to  your  bank  in  blank,  and,  if  you  require  it, 
the  company  at  their  expense  will  procure  the  same  to  be 
discounted.  Your  bank  is  to  charge,  and  the  company  will 
pay,  a  commission  of  1  per  cent,  and  interest  at  5  per  cent, 
per  annum  on  the  said  sum  of  £30,000,  together  with  all 
brokerage  discounts  and  other  expenses  and  charges,  and 
the  company  hereby  guarantees  to  you  that  the  said  remit- 
tances, to  an  amount  sufficient  to  pay  yon  under  the  said 
credit,  will  arrive  before  the  17th  instant ;  and  if  they  do 
not,  or  are  insufficient,  the  company  will  pay  to  you  all 
moneys  paid  by  you  under  the  said  credit,  together  with  the 
above-named  commission,  interest,  and  expenses.'' 

This  letter  was  accompanied  by  the  list  of  expected  re- 
mittances therein  referr^  to,  ana  among  the  items  in  this 
list  the  £16,000  expected  from  the  plaintiffs'  bank  was  in- 
cluded. 

The  Anglo-Peruvian  Bank  acceded  to  the  request  contained 
in  the  General  Company's  letter  of  the  3d  of  March,  1875, 
by  a  letter  of  the  same  date,  signed  by  A.  de  Gtessler,  manag- 
ing director,  in  which  was  contained  the  following  passage  : 
"We  beg  to  nominate  Messrs.  Napoleon  Canevaro  and  A. 
Schwank  as  the  gentlemen  on  our  behalf  to  whom  you  are 
to  deliver  the  remittances  and  bills  you  mention  in  your 
letter  as  soon  as  received." 

As  an  additional  security  to  the  Anglo- Peruvian  Bank, 
there  was  a  letter  of  guarantee  given  by  a  Mr.  de  Lazzarraga, . 
that  a  certain  sum  of  £24,670  comprised  in  the  list  sent  by 
the  Bank  of  Lima  and  drawn  upon  the  Banco  del  Ecuador 
Guayaquil  would  be  duly  paid  oy  that  bank. 

The  General  Company  tnen  proceeded  to  draw  upon  the 
Anglo- Peruvian  Bank,  on  dates  between  the  3d  ana  6th  of 
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March,  both  inclusive,  for  sums  closely  approaching  to  the 
£30,000,  the  full  amount  of  the  credit.  On  the  16th  of 
164]  March  the  General  Company  *received  the  remit- 
tances from  the  plaintiff  bank  despatched  from  Lima  on  the 
13th  of  February,  consisting,  amongst  other  securities,  of 
2,000  American  gold  eagles  and  £5,000  of  bills,  including  the 
£1,000  bill  on  Dreyfus  Brothers  &  Co.  On  the  same  16th  of 
March  Mr.  Schwank  wrote  to  the  Anglo-Peruvian  Bank  a 
letter  in  which  he  inclosed  and  handed  to  them,  among  other 
securities,  the  bill  of  lading  foi:^the  2,000  gold  eagles  and  the 
£1,000  bill  on  Dreyfus  &  Co.  The  following  day— the  17th 
of  March — the  2,000  gold  eagles  were  delivered  to  the  Anglo- 
Peruvian  Bank,  and  were  by  them  sold  (through  the  agency 
of  Messrs.  Mocatta  &  Groldsmid),  and  realized  £8,074  7^.  la. 
The  account  current  between  the  Anglo-Peruvian  Bank  and 
the  General  Company  was  then  settled  by  the  bank  handing 
to  the  company  a  check  for  £534  18^.  4^.,  the  balance  in 
favor  of  the  General  Company,  and  at  the  same  time  Mr.  de 
Lazzarraga  was  released  from  the  guarantee  he  had  given  as 
before  stated. 

On  the  same  17th  of  March  the  General  Company  sus- 
pended payment,  and  on  the  next  day  the  petition  was  pre- 
sented, upon  which  the  General  Company  was  ordered  to  be 
wound  up  under  supervision. 

Upon  going  into  liquidation,  it  was  discovered  that  of  the 
balance  of  £31,842  8^.  10^.  which  the  General  Company  held 
on  the  17th  of  March  for  covering  the  remittances  of  the 
plaintiff  bank,  they  had  no  more  than  £4,000  of  bills  in  hand. 

Glasse,  Q.C.,  and  Kekewich,  Q.C.,  for  the  plaintiffs: 
First,  we  say  that  the  bill  and  the  gold  were  sent  to  this 
countrv  to  be  applied  for  a  specific  purpose,  namely,  to 
meet  the  bills.  They  never  in  fact  became  the  propertj'  of 
the  General  Company,  nor  did  they  come  into  their  posses- 
sion, because  they  were  received  by  the  agents  of  the  Peru- 
vian Bank  and  diverted  from  their  proper  course  and  from 
their  original  destination.  This  was  an  improper  and  unfair 
mode  of  dealing,  and  contrary  to  mercantile  usage. 

Secondly,  we  say  that  notice  to  the  Anglo-Peruvian  Bank 
is  clearly  proved  from  the  fact  of  Mr.  Schwank  and  Mr.  de 
Gessler  being  employed  as  their  agents.  Therefore  tliey 
could  only  take  such  title  as  the  General  Company  could 
confer,  which  was  a  qualified  title. 

165]  *J'  Pearson,  Q.C.,  and  Speed,  for  the  Anglo-Peru- 
vian Bank :  The  arrangement  was  for  the  Bank  of  Lima  to 
send  remittances  in  sufficient  time  to  cover  the  acceptances  of 
the  General  Company,  but  these  remittances  were  not  sup- 
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posed  to  be  an  exact  cover  for  each  special  advance.  The  ac- 
ceptances were  of  various  amounts,  and  so  were  the  remit- 
tances, but  in  the  running  account  between  the  two  parties 
it  would  have  been  impossible  to  have  sent  a  remittance  for 
each  acceptance ;  the  amount  of  bills  or  other  remittances 
received  irom  the  Lima  Bank  would,  in  the  usual  course  of 
business,  be  carried  to  the  general  credit  of  the  account. 
No  particular  bill  or  other  remittance  would  be  appropriated 
to  any  particular  acceptance  that  had  been  riven  by  the 
Greneral  Company.  Whatever  complaints  the  Sank  of  Lima 
may  have  against  the  General  Company,  they  can  have  none 
against  the  Anglo-Peruvian  Bank,  who  took  these  remit- 
tances which  the  General  Company  had  a  right  to  discount. 

There  is  nothing  to  affect  us  with  notice :  Worsley  v.  Earl 
of  Scarborough  (f).  Notice  to  Schwank  was  no  notice  to  us, 
and  this  brings  it  within  the  cases  of  Kennedy  v.  Oreen  {*) ; 
Ex  parte  Oriental  Commercial  Bank  (") :  Waldy  v.  Oray  (*) ; 
Perry  v.  Holl  (*).  The  right  of  property  in  the  gold  as  well 
as  in  the  bill  passed  to  the  General  Company  :  Coverdry  v. 
Oladstane  (*) ;  Shepherd  v.  Harrison  (^). 

Romer^  and  T.  P.  Price^  for  the  General  South  American 
Company,  claimed  no  interest  in  the  bill  of  exchange  or  the 
gold,  but  submitted  that  they  were  entitled  to  discount  the 
bill,  and  to  deal  with  the  gold  in  any  way  they  thought  fit, 
and  that  they  acted  bona  fide  in  all  their  transactions  with 
the  Lima  Bank. 

Glasse^  in  reply. 

Malins,  V.C:  I  should  have  been  glad  if  this  question 
could  have  been  submitted  to  the  proper  tribunal  for  decid- 
ing a  case  as  to  the  rights  *arising  out  of  a  mercantile  [166 
transaction,  namely,  a  jury  of  merchants  sitting  at  Guild- 
hall, but  as  it  arises  out  of  a  winding-up  business  it  falls 
upon  me  to  decide  it. 

The  transactions,  as  admitted  on  both  sides,  are  these : 
The  General  South  American  Company  was  established  in 
the  city  of  London  in  the  year  1868,  and  was  in  very  high 
credit  and  in  good  repute  in  the  year  1871.  The  Bank  of 
Lima  were  desirous  of  establishing  an  agency  in  London 
upon  whom  they  could  draw  as  a  matter  of  convenience ;  a 
correspondence  was  carried  on  between  the  Bank  of  Lima 
and  the  General  Company,  the  result  of  which  was  that  the 
Bank  of  Lima  was  to  be  at  liberty  to  draw  upon  the  General 

(')  3  Atk.,  892.  (»)  2  D.  F.  A  J.,  88. 

(*)  3  My.  A  K.,  699.  (•)  Law  Rep.,  4  Eq.,  4^8. 

(»)  Law  Rep.,  6  Ch.,  868.  0)  ^"^  RePi  ^  ^  ^-r  H^. 

(*)  Law  Rep.,  20  Eq.,  288;    18  Eng. 
JL,  769. 
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Company  to  the  extent  of  £100,000.  Of  course  the  General 
Company  were  to  be  protected  against  liability  under  this 
arrangement ;  and  the  stipulation  upon  that  subject  is  the 
6th  article  in  the  letter  of  the  11th  of  April,  1871. 

This  arrangement,  which  was  confirmed  by  the  General 
Company,  seems  to  have  gone  on  with  perfect  satisfaction 
to  both  parties  from  1871  to  the  month  of  March,  1876,  when 
the  transaction,  the  effect  of  which  I  am  now  called  upon  to 
decide,  took  place.  It  seems  that  the  Bank  of  Lima,  at  their 
will  and  pleasure,  did  draw  upon  the  General  Company  for 
£100,000;  audit  is  clear  that  the  Bank  of  Lima  faitlifuUy 
performed  their  part  of  the  contract  of  covering  their  liabil- 
ities with  bills  in  pursuance  of  this  article  of  the  contract. 
In  the  spring  of  1876  it  seems  that  the  General  Company 
were  somewhat  in  difficulties;  for  it  is  stated  (hat  in  the 
month  of  February  of  that  year  a  sum  of  £30,000  was  bor- 
rowed by  the  General  Company  of  the  Anglo- Peruvian  Bank, 
which  sum  was  repaid  before  the  end  of  the  month,  that  is, 
within  fourteen  days.  I  think  the  circumstance  of  such  a 
company  borrowing  is  an  indication  that  things  were  not 

f;oing  on  quite  well,  for  a  company  like  this,  with  a  very 
arge  capital,  should  not  require  to  borrow  at  all:  but  they 
were  borrowers,  and  they  repaid  their  loan.  That  the  Gen- 
eral Company,  therefore,  were  struggling  with  difficulties  in 
the  spring  of  1876  can  admit  of  no  doubt. 

Now  the  course  of  dealing,  as  I  have  stated,  having  gone 
on  for  a  period  of  four  years  between  the  Bank  of  Lima  and 
their  agents  in  London,  the  General  Company,  the  Bank  of 
Lima  had  advised  that  they  had  forwarded  a  box  of  gold 
167]  and  had  also  sent  certain  *bills  of  exchange.  That 
advice  had  not  been  received  in  London  on  the  3d  of  March, 
but,  according  to  the  usual  course  of  dealing  between  the 
parties,  the  General  Company  expected,  and  I  suppose  '  ja- 
sonably  expected,  that  on  or  before  the  17th  of  March  they 
should  receive  remittances  not  only  from  the  Bank  of  Lima, 
but  remittances  to  a  very  large  amount  from  other  quarters, 
which  would  enable  them  to  meet  all  their  engagements. 
A  list  of  them  is  given  to  the  Anglo-Peruvian  Bank,  amount- 
ing to  £99,310,  but,  being  temporarily  pressed,  and  having 
had  transactions  with  the  Anglo-Peruvian  Bank  before,  on 
the  3d  of  March,  1876,  in  pursuance  of  a  resolution  which 
they  had  themselves  passed,  the  General  Company  ad- 
dressed to  the  Anglo-Peruvian  Bank  the  letter  of  the  3d  of 
March,  1871,  which  is  the  foundation  of  the  whole  transac- 
tion, and  which  was  in  these  terms: — "This  companv  is  in 
expectation  of  receiving  certain  bills  or  remittances  by  the 
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West  Indian  mail,  which  is  due  on  or  about  the  16th  instant, 
from  the  parties  set  out  in  the  list  sent  herewith,  and  others, 
and  is  in  immediate  want  of  funds.  This  is  to  request  you 
to  provide  the  company  with  funds  by  discounting  the  said 
remittances  before  receipt  of  the  same,  and  for  that  purpose 
to  open  a  credit  to  the  amount  of  £30,000  until  the  17th 
instant  in  favor  of  the  company,  to  be  made  available  by 
checks  of  the  company.  The  amount  so  paid  will  be  paid 
to  and  received  by  the  company  by  way  of  discount  in  ad- 
vance on  the  said  bills,  and  the  bills  will  be  delivered  to  you 
or  your  nominees  as  they  arrive,  duly  indorsed  over  to  your 
bank  in  full ;  and  if  you  require  it,  the  company,  at  their 
expense,  will  procure  the  same  to  be  discounted."  Then  it 
sets  out  the  rate  of  charges. 

With  the  letter  there  was  sent  a  list  which  stated : 
*' Banco  del  Ecuador  Guayaquil,  £24,570  6s,  10^."— that  is, 
they  expect  to  receive  that  amount  from  them.  Then, 
"Banco  de  Lima — Lima,  £16,000" — that  is,  without  speci- 
fying any  particular  bills,  which  they  could  not  do,  or  any 
particular  mode  of  remittance,  but  generally  that  they 
expect  to  receive  that  sum  from  the  Bank  of  Lima  on  or 
before  the  17th,  in  the  usual  course  of  post.  They  knew 
very  well  when  the  mail  would  arrive  ;  I  suppose  the  proper 
day  for  arrival  is  the  16th,  and  therefore  tney  said,  on  or 
about  the  16tli  "  we  expect  to  receive  from  the  loank  of  Lima 
£16,000."  *The  Anglo  Peruvian  Bank  acceded  to  [168 
the  request  for  making  the  advance  of  £30,000,  and  they 
relied  upon  the  remittances  which  were  promised  ;  and 
therefore  they  wrote :  ''In  reply  to  your  application  of  this 
date  for  an  advance,  we  beg  to  say  that  we  are  willing  to 
make  the  same  on  the  conditions  specified.  We  beg  to 
nominate  Messrs.  Napoleon  Ganevaro  and  A.  Schwank  as 
the  gentlemen  on  our  behalf  to  whom  you  are  to  deliver  the 
remittances  and  bills  you  mention  in  your  letter  as  soon  as 
received." 

Now  that  applies  not  merely  to  the  £16,000  expected  from 
the  Bank  of  Liima,  but  the  £24,000  from  the  Banco  del 
Ecuador  Guayaquil,  and  all  the  others  which  are  enumer- 
ated here,  amounting  to  £99,310.  So  that  Mr.  Schwank  and 
Mr.  Ganevaro  are  not  appointed  merely  to  receive  remit- 
tances from  the  Bank  of  Lima,  but  all  the  others  which  are 
mentioned  in  that  letter.  Thereupon  the  Anglo-Peruvian 
Bank  having  acceded  to  the  request  to  make  the  advance, 
sent  a  check- book  which  the  General  Gompany  could  use  ; 
and  in  pursuance  of  that  letter  the  General  Company  drew 
26  Eng.  Rep.  26 


202  CHANCERY  DIVISION.  [Vol.  VIII. 

1878  Banco  de  Lima  v.  Anglo- Peruvian  Bank.  V.C.M. 

upon  them  the  next  day  for  £22,000,  and  in  a  very  few  days 
the  whole  of  the  £30,000  was  drawn  out  of  the  Anglo-Peru- 
vian Bank,  and  also  within  a  very  few  days  they  began 
paying  back  again.  There  is  a  sura  of  between  £2,000  and 
£3,000  paid  back  on  account  of  the  £30,000,  certainly  within 
five  days. 

The  transaction  went  on,  and  the  16th  of  March  arrived, 
and  on  the  morning  of  that  day  the  Gteneral  Company  re- 
ceived by  post,  amongst  other  things,  a  bill  drawn  on  I>reyf  us 
&  Co.  of  Paris  for  £1,000.  They  also  received  by  the  same 
post  a  bill  of  lading  for  a  box  of  2,000  gold  eagles,  which  it 
turns  out  were  sold  for  the  sum  of  £8,000,  or  rather  more. 
Therefore  the  property  they  received  on  the  16th,  which  is 
the  only  thing  I  have  to  deal  with,  is  this  bill  of  Drevfus  for 
£1,000  and  2,000  gold  eagles,  which  were  valued  at  between 
£8,000  and  £9,000. 

Now  the  General  Company  had  had  the  £30,000  between 
the  3d  and  the  16th.  It  had  all  been  drawn  when  these 
securities  arrived.  The  (General  Company  was  still  carrying 
on  its  business.  It  is  not  pretended  that  they  stopped  pay- 
ment or  closed  their  doors  before  the  17th.  There  seems  to 
be  some  uncertainty  whether  they  opened  their  doors  on  the 
17th  or  not ;  but  certain  it  is  that  on  the  17th,  either  by  not 
169]  opening  their  doors  *in  the  morning,  or  by  closing 
them  in  the  course  of  the  day,  they  did  stop  payment.  On 
the  16th  of  March,  the  bill  of  exchange  in  question  having 
been  received,  and  the  bill  of  lading  of  the  gold  having  been 
received,  Mr.  Schwank,  it  appears,  waited  upon  the  Anglo- 
Peruvian  Bank  and  said  he  had  received  these  remittances 
and  many  others,  and,  as  it  were,  he  held  out  his  hand  and 
said,  "  VVe  owe  you  £30,000:  which  of  these  securities  will 
you  select  to  reimburse  you?"  There  were  other  bills 
received  by  the  General  Company  besides  Dreyfus' s  bill  for 
£1,000,  and  therefore  it  seems,  as  far  as  this  Bank  of  Lima 
is  concerned,  the  property  was  selected  by  Mr.  de  Gessler 
(which  is  one  of  the  great  points  I  have  to  advert  to  after- 
wards), who  had  originally  been  one  of  the  managers  of  the 
General  Company  and  who  ceased  to  be  so  about  two  years 
before  this  transaction  took  place,  and  had  now  become  the 
general  manager  of  the  Anglo-  Peruvian  Bank.  Mr.  Schwank, 
therefore,  acting  as  trustee  in  pursuance  of  the  resolution  of 
the  3d,  came  to  Mr.  de  Gessler,  and  Mr.  de  Gessler  selected 
Dreyfus' s  bill  and  the  bill  of  lading  for  the  gold.  Accord- 
ingly, on  the  morninff  of  the  16th,  it  was  handed  over  to  the 
Anglo-Peruvian  Bans,  that  is,  to  their  managing  director, 
Mr.  de  Gessler,  who  is  the  same  as  the  bank,  and  therefore 
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there  were  handed  over  to  the  bank  the  HWof  lading  for 
the  gold  and  Dreyfus' s  bill  for  •£1,000. 

Something  was  said  by  Mr.  Glasse  as  to  Dreyfus' s  bill 
not  being  accepted.  I  do  not  think  that  makes  any  differ- 
ence ;  because  I  believe  it  is  quite  consonant  with  mercan- 
tile usage  to  sell  a  bill  which  has  not  been  accepted,  and 
which  is  readily  marketable  when  the  drawer  or  indorser  is 
a  good  man.  in  the  present  case,  the  Bank  of  Lima  being 
well  known,  and  in  hi^h  credit  no  doubt,  and  Dreyfus  being 
well  known,  and  having  a  very  large  house  in  I*aris,  they 
knew  that  the  Bank  of  Lima  would  not  send  a  bill  which 
Dreyfus  wojild  not  accept ;  and,  even  if  Dreyfus  did  refuse 
acceptance,  they  had  the  indorsement  of  the  Bank  of  Lima, 
and  they  had  also  the  liability  of  the  drawer  whoever  he 
was.  Therefore,  that  such  a  bill  should  be  the  subject  of 
dealing  in  the  mercantile  world  does  not  in  the  slightest 
degree  deviate  in  any  point  from  ordinary  usage.  They 
selected  the  bill  and  the  gold. 

Now,  apart  from  the  question  which  Mr.  Glasse  and  Mr. 
Rekewich  have  argued  as  to  notice,  what  was  this  transac- 
tion 1  The  Bank  of  *Lima  had  selected  the  General  [170 
Company  as  their  agents,  and  they  had  unbounded  confi- 
dence in  them.  The  question  I  have  to  decide  is  not  whether 
the  General  Company  were  justified  in  doing  what  they  did. 
If  I  had  to  decide  that,  I  should  probably  decide  that  they 
were  not  justified ;  for  I  am  quite  satisfied  that  they  would 
not  have  adopted  the  course  they  did  unless  they  had  been 
under  pressure.  They  were  under  pressure  we  know.  We 
know  very  well  from  experience  that  mercantile  houses,  un- 
der pressure,  will  do  things  which  they  would  not  otherwise 
do.  That  the  General  Company,  therefore,  were  very  much 
under  pressure  at  this  time,  and  that  they  deviated  from  the 
general  course  of  dealing  by  discounting  the  bills  before  they 
were  received,  I  think  would  admit  of  no  doubt,  and  I 
should  have  very  little  hesitation  in  deciding  that  the  Gen- 
eral Company  were  wrong  in  what  they  did.  But  I  repeat, 
the  question  I  have  to  decide  is  this,  not  whether  the  General 
Company  were  wrong,  but  whether  the  transaction  is  one 
that  deprived  the  Anglo-Peruvian  Bank,  who  paid  value  for 
this  property  in  anticipation  of  its  arrival,  of  the  right  to 
the  proceeds  of  the  property  when  it  did  arrive.  That,  I 
think,  is  the  only  question  I  have  to  decide  with  regard  to 
the  transaction. 

First,  then,  with  regard  to  the  question  of  the  bill,  nobody 
can  possibly  dispute  that  if  the  money  had  been  obtained  on 
the  16th  the  General  Company  were  in  a  situation  to  deal 
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with  Dreyfus' d^' bill  on  that  day,  and  if  they  had  handed  it 
over  to  the  Anglo-Peruvian  Bank  in  consideration  of  the 
price  of  the  bill  then  paid,  nobody  can  doubt  for  a  moment 
that  the' Anglo -Peruvian  Bank  would  have  acquired  a  good 
title  to  it.  So,  with  regard  to  the  gold,  cases  were  cited  to 
me  ;  but  the  law  is  now  perfectly  settled  that  a  bill  of  lading 
is  an  indication  of  property,  and  delivery  of  a  bill  of 
lading  for  value  passes  the  property  unless  it  is  obtained  by 
fraud  or  in  any  improper  manner,  for  then  the  property 
does  not  pass ;  and  it  was  so  laid  down  in  Shepherd  v. 
Harrison  (*),  in  the  House  of  Lords,  and  the  case  cited  be- 
fore me,  in  which,  a  short  time  ago,  I  had  occasion  to  decide, 
in  accordance  with  the  decision  in  the  House  of  Lords,  that 
where  a  bill  of  lading  of  some  timber  from  Sweden  was 
received  by  a  house  in  London,  and  a  bill  was  sent  for  ac- 
171]  ceptance  at  Hull,  and  the  Hull  merchant  *thought 
lit  to  retain  the  bill  of  lading,  but  refused  to  accept  the  bill, 
I  decided  there,  having  the  decision  of  the  House  of  Lords 
for  my  guide,  that  when  a  bill  of  lading  and  acceptance  to 
co<rer  the  value  are  sent,  and  the  person  to  whom  they  are 
sent  refuses  to  accept,  he  cannot  retain  the  bill  of  lading. 
The  House  of  Lords  decided,  under  precisely  similar  circum- 
stances, where  a  bill'of  lading  was  retained  and  the  bill  was 
refused,  that  although  generally  possession  of  the  bill  of 
lading  passes  the  property,  yet,  if  it  is  improperly  obtained, 
the  property  does  not  pass.  Therefore  it  was  decided  in 
that  case  that  Shepherd  &  Co.,  having  refused  to  accept  the 
bill,  did  not  by  the  retention  of  the  bill  of  lading  acquire 
any  property.  That  is  very  distinctly  laid  down  by  all  the 
noble  and  learned  Lords  who  decided  that  case,  and  par- 
ticularly in  the  latter  part  of  Lord  Cairns'  judgment.  The 
general  proposition  that  a  bill  of  lading  passes  the  prop- 
erty has  been  long  settled.  One  of  the  cases  cited  on  the 
present  occasion  on  that  subject  is  Coventry  v.  Olad^Btone  (*), 
where  that  doctrine  is  expressly  laid  down.  Therefore  the 
bill  of  ladiiiff  represents  the  property,  and  has  precisely  the 
same  eflfect,  I  apprehend,  as  if,  instead  of  its  being  a  large 
box  containing  2,000  American  eagles,  which  must  have 
been  of  very  great  weight,  it  had  been  a  box  containing  a 
diamond  wortn  as  much  money,  which  had  been  placed  in 
the  hands  of  Mr.  de  Gessler.  The  bill  of  lading,  therefore, 
passes  the  property  to  the  Anglo-Peruvian  Bank,  unless  it 
was  improperly  obtained. 

Now,  was  it  improperly  obtained  \    This  is  a  case  of  prin- 
cipal and  agent.     The  Bank  of  Lima  are  the  principals  and 

(»)  Law  Rep.,  6  H.  L.,  116.  («)  Law  Rep.,  4  Eq.,  498. 
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the  General  Company  are  the  agents.  If  one  firm,  the  Bank 
of  Lima,  will  place  unbounded  confidence  in  their  agents,  as 
I  think  they  were  warranted  in  doing  in  this  case,  will  trust 
them  with  their  bills,  will  trust  them  with  their  gold,  there 
ought  to  be  the  very  strongest  case  to  deprive  those  who 
deal  with  agents,  of  the  property  which  they  acquire  in  the 
course  of  such  dealing. 

Now,  apart  from  the  question  of  Mr.  de  Q-essler  having 
been  connected  with  the  General  Company,  was  there  any- 
thing in  this  transaction  which  could  deprive  the  Anglo- 
Peruvian  Bank  of  the  right  to  this  property  which  they 
bought  of  the  General  Company  *when  it  arrived  1  [17^ 
It  is  perfectly  clear  by  the  law  of  this  court,  that  property 
in  expectancy  can  be  the  subject  of  bargain  and  sale,  and 
mercantile  dealing,  or  anything  else,  just  as  much  as  prop- 
erty in  possession ;  and  apart  from  the  particular  circum- 
stances of  this  case,  here  is  one  mercantile  firm  who  says  to 
another,  "  We  are  under  pressure  and  shall  be  so  until  the 
17th  inst.;"  they  write  that  on  the  3d — that  is  fourteen 
days — "We  shall  be  under  pressure.  We  shall  have  cer- 
tain property  coming  to  us  not  later  than  the  17th,  and  if 
you  will  let  us  have  £30,000,  the  property  which  we  shall 
then  have  we  will  hand  over  to  you.'*^  Is  there  anything 
improper  in  such  a  course  of  business  ?  There  is  nothing 
unfair  and  nothing  dishonest ;  it  is  perfectly  according  to 
mercantye  usage  and  according  to  trade  that  those  who  ex- 
pect property  and  have  not  got  it  in  possession  may  make 
It  the  subject  of  a  money  arrangement.  In  the  transaction 
itself,  therefore,  there  was  nothing  improper  on  the  part  of 
the  Anglo-Peruvian  Bank,  who  do  not  seem  to  me  to  have 
deviated  from  propriety  and  mercantile  dealing  in  this  trans- 
action. There  happened  to  be  among  the  directors  of  the 
General  Company  a  gentleman  of  the  name  of  Lazzarraga, 
a  very  wealthy  man,  it  is  said,  residing  in  Paris.  In  order 
to  make  themselves  doubly  sure  they  take  from  him  a 
guarantee  that  the  £24,610  from  the  Banco  del  Ecuador 
Guayaquil  shall  be  forthcoming,  and  so  far  as  the  same 
is  not  forthcoming  he  shall  make  it  good.  The  £24,610, 
it  seems,  did  come — at  all  events  the  debt  to  the  Anglo- 
Peruvian  Bank  was  paid,  and  Mr.  Lazzarraga  was  at  once 
released. 

Now,  therefore,  if  the  gold  had  been  the  absolute  property 
of  the  General  Company,  and  the  bill  of  exchange  tne  same, 
their  receiving  the  price  of  it  in  anticipation  before  it  arrived 
was  perfectly  regular,  and  the  property  would  go  to  the 
Anglo- Peruvian  Bank. 
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Then,  were  the  Anglo-Peruvian  Bank  justified  in  treating 
the  General  Company  as  the  owners  of  this  property?  If 
the  General  Company  were  the  owners,  the  question  cannot 
admit  of  the  slightest  doubt.  There  is  nothing  to  discuss, 
because  if  they  had  been  the  owners  of  the  property,  there 
was  no  objection  to  their  pledging  their  property  before  it 
arrived.  It  is  the  right  of  every  man  to  do  so.  It  would  be 
173]  a  grievous  hardship  if  a  man  *who  had  a  large  prop- 
erty coming  to  him,  in  fourteen  days  must  dishonor  his 
paper  because  he  cannot  get  an  advance  before  the  fourteen 
days.  Therefore  if  the  General  Company  are  to  be  treated 
as  the  owners  of  the  property  which  they  expected  to  receive 
from  the  Bank  of  Lima  on  or  before  the  17th,  there  is  an  end 
to  all  question  between  the  parties.  Now,  if  it  were  a  ques- 
tion between  the  Bank  of  Lima  and  the  General  Company, 
undoubtedly  the  General  Company  were  not  the  absolute 
owners.  Tney  had  only  the  qualified  ownership.  But  had 
they  the  property  ?  I  suggested  to  the  learned  counsel  the 
question  where  was  the  property  in  this  gold  and  in  the  bill 
between  the  3d  and  the  16th.  I  was  rather  under  the  im- 
pression at  one  time,  until  I  further  considered  it,  that  the 
property  would  remain  in  the  Bank  of  Lima.  But  consid- 
ering the  course  of  dealing,  I  am  of  opinion  it  must  be  con- 
sidered that  when  the  bill  of  lading  was  posted  at  Lima  it 
became  the  property  of  the  assignees.  The  property  in  a 
shipment  becomes  the  property  of  the  consignees  when  the 
shipping  takes  place  and  the  bill  of  lading  is  forwarded. 
Therefore,  as  this  gold  was  shipped,  and  the  bill  of  lading 
was  forwarded  to  the  General  Company  for  that  which  I 
must  consider  value,  namely,  the  course  of  dealing  between 
the  parties  to  protect  them  from  a  liability  they  had  incur- 
red for  the  Bank  of  Lima,  as  between  the  Bank  of  Lima  and 
the  General  Company,  I  must  consider  for  this  purpose  that 
the  bill  of  exchange,  and  also  the  gold  by  the  transmission 
of  the  bill  of  lading,  was  the  property  of  the  General  Com- 

Eany.  The  General  Company  undoubtedly  ought  not  to 
ave  dealt  with  the  property  except  as  covering  the  remit- 
tances ;  therefore  it  becomes  very  material  to  decide  what 
was  the  state  of  the  accounts  between  the  General  Company 
and  the  Bank  of  Lima  on  the  3d  of  March.  It  appears  from 
the  evidence  that  on  the  3d  of  March  the  General  Company 
had  in  hand  from  the  Bank  of  Lima  a  balance  of  rather  more 
than  £20,000,  and  I  must  take  that  to  be  £20,000  in  money, 
because,  considering  they  were  under  pressure,  there  can 
be  no  doubt  that  every  available  bill  had  been  discounted, 
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everything  had  been  turned  into  money.  Therefore  they 
had  in  hand  in  cash  upwards  of  £20,000.  On  the  16th  they 
received  bills  to  the  amount  of  £6,000,  that  is,  Dreyfus's  bill 
for  £1,000  and  bills  for  £4,000  besides,  and  gold  eagles  to 
the  extent  *of  £8,000.  That  brought  the  balance  on  [174 
the  16th  up  to  £33,000.  Therefore,  having  £33,000  belong- 
ing to  the  Bank  of  Lima  in  hand,  it  could  not  have  been 
right  in  the  Greneral  Company,  in  my  opinion,  on  the  16th 
to  sell  the  golden  eagles  and  pay  a  debt  having  no  connec- 
tion with  the  Bank  of  Lima.  But  it  must  not  be  lost  sight 
of  that  although  they  had  in  hand  a  balance  of  £33,000  on 
the  16th,  they  were  liable  upon  bills  for  nearly  £28,000  fall- 
ing due  on  the  18th,  so  that  in  two  days  the  balance,  if  thev 
had  gone  on,  of  £33,000,  would  have  been  reduced  to  a  bal- 
ance of  £5,000.  So,  considering  that  thej  were  liable  to  pay 
that,  the  balance  was  not  so  overwhelming  in  favor  of  the 
Bank  of  Lima  as  to  render  it  improper  for  them  to  deal  with 
the  property  generally. 

It  appears  to  me  that  as  between  the  Bank  of  Lima  and 
the  General  Company  the  effect  of  the  contract  of  April, 
1871,  acted  upon  for  four  years,  was  to  make  all  the  bills 
remitted  to  the  General  Company,  as  between  those  two  par- 
ties, the  absolute  property  of  the  General  Company  for  the 
purpose  of  dealing  with  them  as  they  thought  fit ;  and  if 
anything  was  done  wrong,  it  is  one  of  those  cases  in  which 
the  wrongful  act  of  the  agent  must  fall  upon  the  principal 
who  has  authorized  him  to  act. 

I  have  already  stated  that  in  my  judgment  there  was 
nothing  wrong  in  the  transaction  itselr  on  the  part  of  the 
Anglo-Peruvian  Bank ;  therefore  the  difficulty  is  endeavored 
to  be  got  over  by  the  doctrine  of  notice.  Mr.  Glasse  and 
Mr.  Kekewich  have  strenuously  contended  that  there  was  in 
this  case  notice  to  the  Anglo-Peruvian  Bank  which  deprives 
them  of  the  right  to  hold  this  property,  and  they  endeavor 
to  make  out  notice ;  thus,  Mr.  ae  Gessler  and  Mr.  Wheelock 
were  originally  the  managers  of  the  General  Company,  and 
they  were  the  managers  when  this  arrangement  of  April, 
1871,  was  entered  into,  and  Mr.  de  Gessler  is  one  of  the 
agents  who  signed  the  document  and  made  that  arrange- 
ment. Mr.  de  Gessler  continued  to  be  the  general  manager, 
or  one  of  the  general  managers,  from  1871  to  1873,  when  he 
ceased  to  be  the  manager  of  the  General  Company  and  be- 
came the  manager  of  the  Anglo-Peruvian  BauK,  and  it  was 
through  him  that  this  arrangement  was  made  in  1875.  Now, 
it  is  contended  that,  inasmuch  as  Mr.  de  Gessler  knew  of 
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the  arrangement  of  1871,  althongh  he  had  ceased  to  be  the 
175]  manager  of  the  General  Company  for  two  years,  *he 
was  bound  to  bear  in  mind  what  that  arrangement  was,  and 
to  remember  everything  about  it ;  and  not  only  that,  but  to 
go  into  the  question  of  the  general  account  between  the 
Bank  of  Lima  and  their  agents,  the  Gh3neral  Company.  I 
think  myself  that  would  be  carrying  the  doctrine  of  notice 
to  a  very  dangerous  extent.  It  was  said  by  the  Lord  Chan- 
cellor in  Ware  v.  Lord  Egremont{') :  *'  I  must  not  part  with 
this  case  without  expressing  my  entire  concurrence  in  what 
has  on  many  occasions  of  late  years  fallen  from  judges  of 
great  eminence  on  the  subject  of  constructive  notice,  namely, 
that  it  is  highly  inexpedient  for  courts  of  equity  to  extend 
the  doctrine — to  attempt  to  apply  it  to  cases  to  which  it  has 
not  hitherto  been  held  applicable."  I  think  if  I  were  to  say 
that  where  a  gentleman  wno  had  been  manager  of  one  com- 
pany for  three  years  after  a  transaction  had  taken  place, 
and  had  then  ceased  to  be  so  for  two  years,  and  became  the 
agent  of  another  company,  the  other  company  to  which  he 
became  the  agent  is  bound  by  all  the  knowledge  that  he 
once  possessed,  and  that  he,  as  their  agent,  was  bound  to 
recollect  all  the  minute  arrangements  of  the  documents 
which  he  is  not  in  possession  of  and  which  are  not  accessi- 
ble to  him ;  and  also  to  go  into  the  general  account  between 
principal  and  agent  arising  out  of  this  transaction,  it  would, 
in  my  opinion,  be  carrying  the  doctrine  of  notice  to  a  most 
inconvenient  and  dangerous  extent.  It  has  often  been  said, 
and  the  celebrated  decision  of  Lord  Hardwicke  was  referred 
to  as  to  the  doctrine  of  notice,  that  it  must  be  not  at  a  dis- 
tant period,  but  in  the  same  transaction.  We  cannot  ex- 
f)ect  a  person  to  remember  the  minute  effect  of  transactions 
ong  ago. 

Mr.  Glasse  said,  although  Mr.  de  Gessler  did  not  re- 
member and  did  not  know  this,  he  ought  to  have  made  in- 
quiry. What  inquiry  ought  he  to  have  made  1  Was  he  called 
upon  to  go  to  the  agent  of  the  General  Company  and  say, 
"  What  is  the  state  or  account  between  you  and  the  Bank  of 
Lima  ?"  It  seems  to  me  that  there  was  no  such  obligation  im- 
posed upon  him.  This  company  was  a  flourishing  company, 
as  I  understand,  and  in  high  credit.  It  does  not  seem  to  me 
that  it  was  so  much  deviating  from  the  ordinary  course  of 
business  in  seeking  an  advance  of  money  from  the  3d  of 
March  to  extend  over  fourteen  days,  as  that  the  Anglo-Peru- 
176]     vian  Bank,  *by  themselves  or  their  agents,  were 

(»)  4  D.  M.  A  G.,  4^3. 
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called  upon  to  make  any  inquiry  as  to  the  state  of  accounts 
between  the  Bank  of  Lima  and  their  agents,  the  General  Com- 
pany. I  cannot,  therefore,  think  that  the  doctrine  of  notice 
(and  I  believe  it  rests  upon  Mr.  de  Q-essler's  notice  only)  can 
be  extended  to  this  case. 

Upon  the  whole,  therefore,  I  come  to  the  conclusion  that 
the  transaction  was  not  irregular,  and  was  not  improper.  I 
am  only  now  speaking  of  the  question  as  between  the  Bank 
of  Lima  and  the  Anglo-Peruvian  Bank.  I  must  say  it  was 
irregular  and  improper  as  between  the  Bank  of  Lima  and 
the  General  Companv.  It  was  wrong.  I  think  they  ought 
not  to  have  dealt  with  the  property  as  they  did.  But  as  be- 
tween the  persons  who  deal  with  the  General  Company,  I 
think  it  is  one  of  those  cases  in  which  confidence  has  to  a 
certain  extent  been  betrayed,  but  it  has  not  been  betrayed 
under  such  circumstances  as  to  call  upon  those  who  are 
dealing  with  the  General  Company  to  make  any^  inquiry. 
Therefore  I  am  of  opinion  that  by  paying  the  price  in  ad- 
vance— because  it  is  not  denied  that  they  paid  the  price  of 
the  gold  and  they  paid  the  price  of  the  bill — all  that  can  be 
said  is  that  they  paid  it  in  advance ;  they  paid  it  on  or  before 
the  16th  ;  by  paying  the  price  of  the  gold  they  would  be  en- 
titled to  the  bill  of  lading,  and  by  paying  the  price  of  the 
bill  they  would  be  entitled  to  all.  I  have  given  great  con- 
sideration to  the  case,  but  I  ^m  unable  to  satisfy  myself  that 
there  is  any  ground  upon  which  I  can  come  to  the  conclusion 
that  that  was  such  an  irregularity  as  put  the  Anglo-Peru- 
vian Bank  upon  any  inquiry  whatever,  and  I  cannot  im- 
pute to  that  bank  any  knowledge  which  Mr.  de  Gessler  had 
at  a  former  period. 

I  am  of  opinion,  on  the  whole,  that  the  case  of  the  plain- 
tiff fails.  I  am  of  opinion  that  by  delivery  of  the  bill  of 
lading  on  the  16th,  and  by  delivery  of  the  bill  of  exchange, 
a  good  title  was  acquired  by  the  Anglo-Peruvian  Bank ; 
therefore  the  case  of  the  plaintiff  impugning  their  title  fails ; 
the  consequence  of  which  is  that  the  bill  must  be  dismissed. 

I  am  glad  to  find  that  this  question  will  not  be  very  im- 
portant to  the  Bank  of  Lima,  because  I  am  told  by  the  offi- 
cial liquidator  that  thev  have  already  received  7s.  in  the 
pound,  and  there  is  a  further  dividend  of  2^.  in  hand  for 
them.  Besides  which  Mr.  Cape  *says  that  there  is  [177 
every  prospect  of  all  the  debts  of  the  General  Company 
being  paid  in  full.  What  I  propose  to  do  is  to  dismiss  the 
bill  with  costs  as  between  the  Bank  of  Lima  and  the  Anglo- 
Peruvian  Bank,  but  without  costs  as  against  the  General 
25  Eng.  Rep.  27 
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Company,  because  I  think  they  have  been  guilty  of  im- 
propriety. The  costs  of  the  General  Company  will  be  costs 
in  tne  liquidation. 

Solicitors :  Freshfields  &  WilUaTUS ;  Norton^  Rose  &  Go. 


[8  Chancery  DIvIbIod,  177.] 
V.C.M.,  Feb.  26,  27;  AprU  10,  1878. 

Chattock  v.  Muller. 

[1876     C.     406.] 
AffreemerU —  Uheertaini^ — Agency, 

The  defendant  purchased  an  estate,  having  agreed  with  the  plaintiff  that,  if  he 
made  the  purchase,  he  would  cede  part  thereof  to  the  plaintiff. 

There  was  some  uncertainty  in  the  memorandum  of  agreement  between  the  plain- 
tiff and  defendant  as  to  the  exact  portion  which  was  to  be  ceded  to  the  phiintifT. 

In  an  action  by  the  plaintiff  for  specific  performance  of  the  agreement, 

The  court  directed  a  reference  to  chambers  to  ascertain  what  portion  the  plaintiff 
was  entitled  to,  and  decreed  that  the  defendant  should  convey  such  portion  to  the 
plaintiff. 

In  June,  1876,  an  estate  called  the  Kitswell  estate,  in  Hert- 
fordshire, was  offered  for  sale  by  auction,  in  two  lots,  con- 
sisting of  129  acres  and  63  acres  respectively. 

The  defendant,  whose  estate  immediately  adjoined  the 

Eroperty,  made  the  acquaintance  of  the  plaintiflE  a  few  days 
efore  the  sale,  and  having  heard  that  the  plaintiff  was  in- 
tending to  purchase  the  property,  and  was  willing  to  give 
£23,000  for  it,  said  he  could  get  it  much  cheaper,  and  invited 
him  to  come  to  his  house,  as  he  himself  desired  to  purchase 
the  part  of  the  property  which  touched  upon  his  own  estate. 

Accordingly,  on  the  20th  of  June,  the  plaintiff  went  to  the 
defendant's  house,  and  the  plaintiff  produced  a  written 
statement  of  the  part  of  the  property  which  he  desired  to 
have,  being  the  house  and  about  eighty  acres  which  were  on 
his  side  of  »  brook  running  through  the  Kitswell  estate  ;  and 
a  memorandum  was  drawn  up  by  the  defendant  in  his  own 
178]  handwriting,  by  which  it  *was  agreed  that  if  the 
defendant  purchased  the  whole  estate,  or  lot  1,  he  would 
cede  to  the  plaintiff  certain  fields  which  were  there  specified, 
and  also  "lot  13,  that  part  of  the  lower  park  and  plantation 
bounded  on  the  south  by  lot  19,  and  on  the  north  by  the 
brook,  containing  about  twenty  acres — the  acreage  of  lot  13 
to  be  ascertained."  And  by  the  same  memorandum  the 
mode  of  ascertaining  the  price  to  be  paid  by  the  plaintiff  for 
the  part  ceded  to  him  was  arranged. 

The  defendant  marked  with  a  pencil  on  the  plan  the 
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boandary  of  the  part  which  he  wished  to  have,  but  it  was 
not  then  settled  who  was  to  bid  at  the  auction. 

A  few  days  later  it  was  arranged  between  the  plaintiff  and 
the  defendant  that  the  defendant  should  bid  at  the  sale  and 
the  plaintiff  should  not. 

The  defendant  stated  that  the  final  agreement  was  that 
if  he  purchased  lot  1  only  he  should  cede  part  to  the  plain- 
tiff, but  if  he  purchased  the  whole  he  should  deal  with  the 
estate  as  he  pleased.  The  court  did  not  consider  that  this 
stipulation  was  proved  to  have  been  made. 

At  the  auction  on  the  27th  of  June,  the  property  was 
bought  in  at  the  reserve  price,  the  highest  bid  being  £19,500. 

It  was  proved  that  the  plaintiff  and  defendant  met  soon 
afterwards,  and  the  plaintiff  said,  "I  suppose  our  arrange- 
ment will  hold,"  and  the  defendant  said,  "Certainly,  but 
we  must  lie  by,  for  the  owner  will  come  to  us." 

The  evidence  showed,  in  the  opinion  of  the  court,  that  an 
arrangement  was  then  come  to  that  the  defendant  should 
buy  the  property  if  he  could  by  private  contract,  and  that 
in  that  case  the  plaintiff  should  have  the  mansion  house  and 
the  eighty  or  ninety  acres  he  wanted. 

On  the  3d  of  July  the  defendant  wrote  to  the  plaintiff : 
"  As  this  estate  was  not  sold  at  the  auction  and  is  now  to  be 
sold  in  one  or  two  lots,  I  propose  to  make  an  offer  unless  I 
hear  from  you  in  a  post  or  two."  And  on  the  4th  of  July 
the  defendant  wrote  to  the  plaintiff  to  say  that  he  had  had 
an  offer  from  the  auctioneer,  and  that  the  terms  had  been 
lowered ;  he  added,  "  I  have  held  off  more  in  your  interest 
than  in  mine,  but  you  are  of  course  quite  at  liberty  to  offer 
for  the  property." 

♦Thereupon  the  plaintiff  wrote  to  the  defendant  to  [1 79 
say  that  after  the  defendant's  letter  he  would  not  think  of 
making  a  bid,  or  interfering  in  any  way,  and  asked  that  he 
might  hear  from  the  defendant  when  he  had  anything  to  say. 

On  the  14th  of  July  the  defendant  concluded  a  treaty  to 
buy  the  property  for  £19,500,  and  wrote  the  next  day  to  the 
plaintiff,  ^^I  closed  the  purchase  of  Kitwells  and  signed  the 
agreement  yesterday." 

And  this  letter  was  answered  by  the  plaintiff  expressing 
his  approval  of  the  terms,  and  adding,  "  I  will  meet  you  at 
any  time  you  like  to  arrange  for  my  purchase  from  you." 

On  the  20th  of  July  the  defendant  wrote  to  the  plaintiff  to 
say  he  had  not  made  up  his  mind  as  to  Kitwells,  but  would 
write  as  soon  as  he  decided  on  dividing  the  estate  for  the 
purpose  of  sale,  to  which  the  plaintiff  answered,  offering  to 
save  the  defendant  all  trouble  as  to  dividing  the  estate,  and 
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to  take  over  the  whole  purchase  except  the  forty-seven  acres 
next  the  defendant' s  estate. 

On  the  25th  of  July  the  defendant  wrote  to  say  he  had 
made  up  his  mind  not  to  sell  any  part  of  the  estate,  but  in- 
tended to  keep  it  for  his  son,  ana  added,  "  In  my  agreement 
with  you  I  reserved  to  myself  the  right  to  deal  with  the 
property  as  I  liked  in  case  I  purchased  the  whole." 

The  plaintiff  was  Examined  mva  voce  and  was  not  cross- 
examined,  and  no  evidence  was  called  on  the  part  of  the 
defendant. 

Higgins^  Q.C.,  and  Whitehorne^  for  the  plaintiff :  Tliis 
case  comes  distinctly  within  the  authority  of  Heard  v.  Pilr 
ley  (*) ;  Cave  v.  Mackenzie  (*).  By  these  cases  Bartlett  v. 
Picker sgill  (•)  is  overruled.  The  only  difference  is  that  here 
the  defendant  was  to  buy  a  part  of  the  property  for-  the 
plaintiff,  and  not  the  whole. 

[Malinb,  V.  C. ,  mentioned  Oregory  v.  MigTieU  (*)  as  ap- 
portioning  the  price.] 

There  was  a  similar  agency,  though  it  took  the  form  of  a 
180]  trust  *in  Booth  v.  Turle  (') ;  Lees  v.  NuUall  (*).  No 
doubt  it  is  only  part  of  the  estate  which  the  defendant  holds 
as  trustee  for  the  plaintiff,  but  "  that  which  can  be  rendered 
certain  is  certain."  In  his  last  letter  the  defendant  repudi- 
ates the  contract,  and  this  is  such  an  acknowledgment  of  the 
existence  of  the  contract  as  to  enable  the  court  to  enforce  it : 
Bailie  v.  Sweeting  ('). 

OlassCy  Q.C.,  and  Kekewichj  Q.C.,  for  the  defendant: 
Assuming  that  there  is  agency,  the  terms  of  the  agency  are 
not  defined.  The  dividing  line  between  the  part  to  be  pur- 
chased by  the  defendant  for  himself  and  for  the  plaintiff 
was  not  settled.  The  Statute  of  Frauds  applu^s,  and  the 
agreement  is  void  for  uncertainty.  For  what  amount  is  a 
decree  to  be  made  i  Can  a  person  be  held  to  be  an  agent 
for  another  as  to  an  unascertained  quantity  of  an  estate? 

[Malins,  V.C:  It  may  be  that,  as  the  plaintiff  has  been 
lulled  into  false  security  by  the  defendant's  conduct,  the 
proper  relief  would  be  to  give  the  plaintiff  the  whole  estate.] 

Iilggins,  in  reply :  The  defendant  was  our  trustee  as  to 
the  mansion  house  and  eighty  or  ninety  acres  of  land,  and 
that  is  certain  which  can  be  rendered  certain:  Owen  v. 
Thomas  (") ;  Haywood  v.  Cope  {*). 


(»)  Law  Rep.,  4  Ch.,  648. 

(•)  46  L.  J.  (Ch.),  664. 

(»)  1  Cox,  16. 

(<)  18  Ves.,  828. 

(»)  Law  I^ep.,  16  Eq.,  182. 


(«)  1  Rusa.  &  My.,  68 ;  2  My.  A  K.,  819. 
0)  9  C.  B.  (N.3.),  843 ;  SO  L.  J.  (C.F.), 
160. 
(«)  8  My.  A  K,  853,  866. 
(»)  4  Jur.  (N.S.),  227. 
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[At  the  close  of  the  arguments  the  Vice-Ghancellor  inti- 
mated his  opinion  that  the  defendant  had  lulled  the  plain- 
tiff into  not  making  an  offer  for  the  estate ;  that  the  letter 
of  the  4th  of  July  was  conclusive  that  the  defendant  was  all 
the  time  leading  the  plaintiff  to  believe  that  if  he  bought  the 
property  the  plaintiff  should  have  the  part  he  wanted. 
Otherwise  he  ought  to  have  told  the  plaintiff  not  to  rely 
upon  him,  and  that  if  he  wanted  any  part  of  the  estate  he 
must  bid  in  competition  with  him ;  and  that  having,  so  to 
speak,  warned  the  plaintiff  off  from  the  purchase,  the  de- 
fendant was,  in  his  opinion,  no  longer  at  liberty  to  change 
his  mind ;  that  there  was  clearly  an  arrangement  that  the 
defendant  *wa8  to  buy  the  estate  so  far  as  he  wanted  [181 
it,  for  himself,  and  so  far  as  he  did  not  want  it,  for  the  plain- 
tiff ;  so  that  if  the  agreement  had  been  to  buy  the  whole 
estate  for  the  benefit  of  the  plaintiff,  the  defendant  could 
not  have  bought  it  for  himself,  he  would  have  been  a  trus- 
tee, and  the  Statute  of  Frauds  could  have  had  no  application 
even  if  that  defence  had  been  otherwise  open.  But  he  re- 
served his  judgment,  on  the  defence  that  the  agreement  did 
not  point  out  accurately  the  boundary  of  the  portion  which 
was  to  belong  to  the  plaintiff.] 

April  10.  Malins,  V.C,  after  recapitulating  the  facts, 
continued :  It  is  clear  that  the  defendant  attended  the  auc- 
tion partly  on  his  own  account  and  partly  as  the  plaintiff's 
agent,  and  if  he  had  then  purchased  the  estate,  he  must 
have  been  held  to  be  a  trustee  for  the  plaintiff  of  the  house 
and  the  eightv  or  ninety  acres  which  it  had  been  arranged 
that  he  should  have.  The  subsequent  negotiations  were 
treated  as  carried  on  by  the  defendant  on  behalf  of  himself 
and  the  plaintiff,  and  he  treated  the  purchase  as  a  joint  pur- 
chase in  various  letters  until  the  26th  of  July,  when  he 
appears  to  have  become  enamored  with  the  estate,  and  as- 
tonished the  plaintiff  by  his  letter  of  that  date,  in  which  he 
assumed  to  be  the  owner  of  the  estate,  part  of  which  he  had 
unquestionably  purchased  as  the  agent  of  the  plaintiff. 
This  was  a  flagrant  breach  of  duty,  which  in  this  court  has 
always  been  considered  as  a  fraud :  Lees  v.  NitMall  {') ; 
Heard  v.  Pilley  (") ;  Booth  v.  Turle  (') ;  Cave  v.  Mackenzie  ( ). 

But  it  was  strongly  argued  by  Mr.  Glasse  and  Mr.  Keke- 
wich,  for  the  defendant,  that  the  plaintiff  cannot  have  a 
decree  because  there  was  no  certainty  as  to  what  part  of  the 
estate  the  plaintiff  was  to  have,  or  as  to  the  price  to  be  paid 

(0  1  Robs.   ^  My.,  58;  2  My.  <fc  K.,        (*)  Law  Rep.,  16  Eq.,  182. 
819.  O  46  L.  J.  (Ch.),  664. 

(»)  Law  Rep.,  4  Ch.,  648. 
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for  it.  In  a  case  like  this,  where  the  defendant  has  acquired 
the  estate  or  part  of  it  by  a  fraud  on  the  plaintiff,  I  think 
that  the  court  would  be  bound,  if  possible,  to  overcome  all 
technical  diflBiculties  in  order  to  defeat  the  unfair  course  of 
dealing  of  the  defendant,  and  I  should  not,  in  my  opinion, 
1 82J  be  going  too  far  if  I  compelled  the  defendant  to  *give 
the  whole  estate  to  the  plaintiff  at  the  price  given  for  it, 
rather  than  that  he  should  succeed  in  retaining  it  on  account 
of  any  uncertainty  as  to  the  part  which  the  plaintiff  is  en- 
titled to  have.  But  I  think  the  memorandum  in  the  hand- 
writing of  the  defendant,  which  was  given  to  the  plaintiff  at 
the  interview  of  the  20th  of  June,  relieves  the  court  in  this 
case  from  any  difliculty.  [His  Lordship  then  referred  to 
the  memorandum,  and  continued  :] 

This  shows  every  plot  of  land  which  the  plaintiff  desired 
to  have,  and  which  it  was  agreed  he  should  have,  by  a  ref- 
erence to  particulars  on  the  plan  accompanying  the  condi- 
tions of  sale,  and  the  only  part  as  to  which  there  is  the  least 
uncertainty  is  the  plot  No.  13,  of  which  the  defendant  was 
to  have  about  twenty  acres  ;  but  as  that  part  is  described  by 
boundaries,  there  will  be  no  difficulty  in  ascertaining  exactly 
what  the  plaintiff  is  to  have,  the  house  and  eighty  acres  of 
land,  which  was  what  he  said  throughout  that  he  wanted. 
The  same  document  affords  the  means  of  ascertaining  the 
price  per  acre  to  be  paid  by  the  plaintiff  and  defendant  for 
wh^t  each  takes,  and  if  it  did  not,  the  case  of  Oregory  v. 
Mighelli^)  is  an  authority  to  show  that  in  a  case  like  the 
present  the  court  will  do  its  best  to  ascertain  what  the  agree- 
ment leaves  uncertain.  The  plaintiff  has  offered  to  relieve 
the  defendant  of  lot  No.  2  at  the  price  which  the  defendant 

fave  for  it,  and  he  must  do  so  if  the  defendant  desires  it. 
'here  will  be  a  reference  to  chambers  to  ascertain  the  exact 
boundaries  of  the  part  of  lot  13  which  the  defendant  is  to 
retain,  and  the  price  to  be  paid  by  the  plaintiff  for  the  part 
which  is  to  be  conveyed  to  him.  The  defendant  must  pay 
to  the  plaintiff  the  costs  of  the  action. 

Solicitors  for  plaintiff:  Yallance  &  Vallance. 
Solicitors  for  defendant :  Freshflelds  <6  Williams. 

0)  18  Vea.,  828. 

See23Eng.  R.,  118  note.  parol  evidence:  Johnson  «.  Granger, 

A  memorandam  of  the  sale  of  lands  51  Tex.,  42  ;  Grafton  o.  Cummings,  99 

should  be  so  reasonably  definite  and  U.  S.  R.,  100. 

certain  within  itself  or  by  other  writing  Though  invoices  and  letters  from 
referred  to,  that  the  contract  can  be  both  sides  to  the  other  may  be  read  to- 
made  out  as  to  parties,  consideration  gether :  McMuUen  «.  Uelberg,  Law 
and  subject-matter,  without  resort  to  R.,  4  Jr.,  94. 
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I  [8  Chancery  Division,  188.] 

V.C.H.,  Feb.  18,  1878. 

*  Ex  parte  Railway  Steel  and  Plant  Company.    [183 

In  re  Taylor. 
In  re  Williams. 

Wh/kding-up  of  Company — Proeeedingt  of  OredUor — Judgment  and  MBeeutionr—Gompor- 
ntes  Ad,  1862  (25  db  26  Vict.  e.  89),  ««.  84,  87,  and  i%^— Bankruptcy  Act,  1869 
(82  <fe  33   Vict.  c.  71),  t.  %n— Judicature  Act,  1876',  ».  10. 

A  company  was  sued  in  an  action  nnder  the  Bills  of  Exchange  Act,  and  the  plain- 
tiff, in  consequence  of  repeated  applications  by  the  secretary  and  solicitors  of  the 
company,  postponed  proceedings  in  the  action,  and  ultimately  signed  judgment  and 
iiisaed  execution ;  a  petition  for  winding  up  was  presented,  on  which  an  order  was 
aiterwards  -made;  the  creditor  lodged  the  writ  on  the  day  of  presentation  of  the  peti- 
tion, and  OB  the  next  day  the  sheriff  seized  and  was  in  possession  : 

Ueld.  th&t  the  postponement  of  the  proceedings  in  the  action  having  been  caused 
by  the  applications  made  on  behalf  of  tne  company  for  time,  the  creditor  was  entitled 
to  the  benefit  of  his  judgment  in  priority  to  other  creditors : 

Hddy  also,  that  the  right  of  the  execution  creditor  was  not  affected  by  the  10th 
section  of  the  Judicature  Act,  1875. 

Form  of  order. 

In  an  action  by  another  creditor,  also  under  ^he  Bills  of  Exchange  Act,  the  com- 
pany obtained  leave  to  appear  and  defend,  on  the  ground  that  there  had  been  irregu- 
larity in  regard  to  the  bill  of  exchange,  and  that  the  plaintiff  had  not  paid  the  rail 
amount  for  it.  On  application  for  further  time  to  proceed  with  the  defence,  state- 
ments were  made  bona  fide  by  the  solicitor's  clerk  as  to  the  solvency  of  the  company 
and  the  improbability  of  a  winding-up  petition,  and  further  time  was  given,  and  ulti- 
mately, the  orders  not  having  been  complied  with,  the  action  proceeded.  Two  days 
after  the  presentation  of  the  petition  judgment  was  signed  in  the  action  and  execu- 
tion issued  : 

Held,  that  the  creditor  was  not  entitled  to  the  benefit  of  his  judgment,  and  that  he 
must  come  in  and  prove  his  claim  in  the  winding-up. 


[8  Chancery  Division,  198.] 
V.C.H.,  Feb.  28,  1878. 

*ROBARTS  V.    BuiE.  [198 

[1873    R.     21.] 
AdmmiMtraJlion  Suit — Ooatg — Change  of  Solicitor — Solieitaf^e  Lien — Set-off. 

In  an  administration  suit  a  decree  was  made  against  a  defendant,  and  he  was 
ordered  to  pay  the  costs.  He  changed  his  solicitor,  and  subsequently  thereto  a  mo- 
tion by  the  plaintiffs  for  leave  to  issue  an  attachment  for  disobedience  to  the  decree 
and  order  was  refused  with  costs : 

Hdd,  that  the  plaintiffs  had  a  right  to  set  off. 

The  bill  in  this  cause  was  filed  on  the  14th  of  February, 
1873,  for  the  administration  of  the  estate  of  Elizabeth  BuSe, 
and  there  was  a  prayer  that  the  defendant  John  Chappell 
might  be  ordered  to  deliver  up  the  possession  of  certain 


216  CHANCERY  DIVISION.  [Vol.  VHI. 

1878  Robarte  v.  Buee.  V.C.H. 

premises,  and  for  an  account  of  what  had  come  to  his  hands, 
and  that  he  or  some  of  the  defendants  might  be  ordered  to 
pay  the  costs  of  the  suit. 

A  decree  was  made  on  the  27th  of  July,  1874,  and  in  the 
terms  of  the  prayer,  and  the  defendant  John  Chappell  and 
another  defendant  were  ordered  to  pav  the  costs,  which, 
after  taxation,  amounted  to  the  sum  of  £277  18^.  Sd.  By 
an  order  of  the  18th  of  February,  1875,  the  defendant  John 
Chappell  was  directed  to  pay  otner  costs,  which,  after  taxa- 
tion, amounted  to  the  sum  of  £24  13«.  8^.,  making  a  total 
of  £302  11^.  lid.  ' 

On  the  17th  of  May,  1877,  the  plaintiffs  moved  for  leave 
to  issue  an  attachment  against  the  defendant  John  Chappell, 
for  not  obeying  the  decree  and  for  not  paying  the  costs,  but 
the  motion  was  dismissed  with  costs  to  oe  paid  by  the  plain- 
199]  tiffs  to  the  *defendant  John  Chappell,  and  those 
costs,  after  taxation,  amounted  to  the  sum  of  £32  1^.  The 
solicitor  for  the  defendant  John  Chappell,  on  the  11th  of 
February,  1878,  gave  notice  to  the  solicitor  for  the  plaintiffs 
that  he  claimed  to  have  a  lien  for  the  costs  which  had  been 
directed  to  be  paid  by  the  order  of  the  17th  of  May,  1877. 
After  the  order  which  Was  made  in  February,  1875,  and 
before  the  motion  made  in  May,  1877,  the  defendant  John 
Chappell  had  changed  his  former  for  his  present  solicitor — 
Mf.  J.  K.  Bartrum. 

Boome,  for  the  plaintiffs,  now  moved  that  the  costs  which 
were  in  May,  1877,  ordered  to  be  paid  by  them  might  be 
directed  to  be  set  off  against  the  sum  of  £302  11^.  llrf.,  after 
which  there  would  still  be  a  balance  due  from  the  defendant 
John  Chappell  of  £270  10^.  11^.  He  submitted  that  the 
practice  was  clearly  stated  in  Daniell's  Chan.  Practice  ('); 
and  referred  to  Cattell  v.  Simons  (")  and  Bryon  v.  Saloon 
Omnibus  Company  ('). 

Bristowe^  Q.C.,  and  Chisholm- Batten^  for  the  defendant, 
contended  that  in  this  C/ase  there  was  no  right  of  set-off.  Tlie 
solicitor's  claim  to  a  lien  was  paramount,  and  the  defendant, 
to  whom  the  costs  of  the  motion  of  May,  1877,  were  ordered 
to  be  paid,  was  a  mere  trustee  for  his  solicitor. 

They  referred  to  JSx  parte  Cleland  (*),  and  Mercer  v. 
Graves  (*) ;  and  also  to  the  statute  23  &  24  Vict.  c.  127,  s.  28, 
and  asked  that  the  motion  should  be  dismissed  with  costi^. 

Boome^  in  reply,  referred  to  Throckmorton  v.  Crowley  (*). 

(»)  6th  ed.,  p.  1269.  (*)  Law  Rep.,  7  Q.  B.,  499,  508  ;  2  Eng. 

(»)  6  Beav.,  304.  R.,  618. 

(»)  4  Drew.,  646.  («)  Law  Rep.,  8  Eq.,  196. 

(*)  Law  Rep.,  2  Ch.,  808. 
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HalXi,  V.C:  I  am  of  opiDion  that  the  set-off  asked  for 
by  this  motion  must  be  allowed.  The  distinction  taken  in 
the  cases  seems  to  me  to  be  this, — that  in  regard  to  all  costs 
arising  in  the  same  suit  or  action  the  right  of  set-off  is  sanc- 
tioned, and  it  is  impossible  to  contend  successfully  that  the 
practice  ought  to  be  different,  and  the  costs  ought  to  be  dealt 
with  separately,  because  two  or  three  solicitors  *mav  [200 
have  been  employed  by  one  or  more  defendants.  This  was 
the  view  taken  by  the  Master  of  the  Rolls  in  Cattell  v. 
Simons  (*).  The  Master  of  the  Rolls  decided  the  other  way 
in  the  case  of  CoUett  v.  Preston  ("),  because  in  that  case  there 
were  different  proceedings — ^an  action  at  law  on  a  covenant, 
and  a  suit  in  equity — and  held  that  there  could  not  be  a  set- 
off. That  is  in  accordance  with  sound  sense,  and  the 
distinction  there  taken  was  recognized  by  Vice-Chancellor 
Wood  in  the  case  of  ThrocJcmorton  v.  Crowley  (^\  where 
set-off  was  allowed  in  regard  to  costs  arising  m  the  same 
suit,  but  not  allowed  where  the  costs  had  arisen  in  matters 
which  were  different.  The  decision  in  Mercer  v.  Graves  (*) 
must  be  considered  as  in  some  respects  interfering  with  but 
not  as  altering  the  ordinary  rule.  There  the  court  distin- 
guished the  case  of  Ex  parte  Cleland  ('),  and  commented 
upon  the  equitable  rule. 

The  principle  is  that  where  a  solicitor  is  employed  in  a 
suit  or  action,  he  must  be  considered  as  having  adopted  the 
proceedings  from  the  beginning  to  the  end,  and  acted  for 
better  or  worse.  His  client  may  obtain  costs  in  some  mat- 
ters in  the  suit  or  action,  and  not  in  others,  and  the  solicitor 
takes  his  chance,  and  may  ultimately  enforce  his  lien  for 
any  balance  which  may  appear  to  be  in  favor  of  his  client. 
Therefore,  there  being  a  strong  authority  in  the  plaintiffs' 
favor,  and  no  distinct  authority  against  them,  I  shall  adopt 
the  rule  laid  down,  and  order  that  one  bill  of  costs  be  set  off 
against  the  other,  and  I  will  add,  that  the  order  might  have 
been  obtained  in  chambers. 

Solicitors:  TT.  P.  Moore;  WedlaTce  &  Letts^  agents  for 
J.  K.  Bartrum,  Bath. 

(0  «  Beav.,  804.  (*)  Law  Rep.,  7  Q.  B.,  499, 608 ;  2  Eng. 

(*)  16  Beav.,  468.  R.,  618. 

(')  Law  Rep.,  8  Eq.,  196.  (»)  Law  Rep.,  2  Oh.,  808. 

The  general    rule  in    this  country  nej:  Martina.  Kanoose,  17  How.  Pr., 

seems  to  be,  that  on  a  motion  to  set  off  146,  9  Abb.  Pr.,  370  n.,  3   Abb.,  827, 

one  judgment  or  claim  against  another,  2  Abb.,  830,  Id.,  390;  DeFiganiere  v. 

the   court  will    not,    in  the   exercise  Young,  2  Rob.,  671  ;   Purchase  d.  Bel- 

of  its  discretion,  grant  the  motion  to  lows,  16  Abb.,  105,  9  Bosw.,  642  ;  Ho- 

the  prejudice  of  the  lien  of  an  attor-  yej  v.  Rubber  Tip,  etc.,  14  Abb.  Pr., 

25  Eng.  Rep.  28 
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N.S.,66;  Davidson  «.  Al faro,  16  Hun,  T.,  237;    Zogbaum  «.  Parker,  55   N. 

352,    affirmed  by  Court   Appeals,    10  Y.,  120;   Jordan  v.  National,  etc.,  74 

Week.  Dig.,  56.  N.  Y.,  468. 

See  Betts  tJ.  Garr,  26  N.  Y.,  888,  re-  Otherwise  as   to  an  equitable  set-off 

versing  1  Hilton,  411.  not  statutory  :  Davidson  v.  Alfaro,   16 

But  in  a  suit  to  compel  a  statutory  Hun,  860,  affirmed  10  Week.  Dig.,  56. 

set-off,  the  court  must' grant  the  relief  Though    the  attorney  may  protect 

asked  for.  notwithstanding  the  attor-  himself  by  taking  an  assignment  of  a 

ney's  lien,  for  the  set  off  is  a  matter  of  verdict  or  report  before  judgment :  22 

right:  Martin  tj.  Kanouse,  17  How.  Pr. ,  Eng.  Rep.,  670  ;  Robert  «.  Carter,  88 

146,  9  Abb.  Pr..  870  n.;  DeFiganiere  N.  Y.,  107,  reversing  14  How.  Pr.,  44. 

V.  Young,  2  Rob.,  671 ;  Hovey  v.  Rub-  17 How.  479,  524,  28 Barb.,  462,  9  Abb., 

ber,  etc.,  14  Abb.,  N.S.,  66;  Perry  tj.  366;  Ely «.  Cook,  28 N.  Y.,  865;  Mackey 

Chester,  86  N.  Y.  Superior  Ct.  Rep.,  d.  Mackey,  48  Barb.,  58;  Zogbaum  «. 

228.  Parker,  66  Barb..  841,  51  N.  Y.,  120; 

The  case  in  58  N.  Y.,240,  reported  Perry   v.    Chester,    58    N.    Y.,    240; 

special  term  on  demurrer,  12    Abb.,  Prouty  v.  Swift,  10  Hun,  282  ;   Swift 

N.S.,  181,  does  not  seem  to  be  the  same  v.  Prouty,  6  Hun,  94,  64  N.  Y.,  545; 

case  as  that  in  86  Superior  Court  Rep.,  Burstenbinder  «.  Davrau,  8  Alb.  Law 

as  the  case  in  Court  of  Appeals  was  ar-  Jour. ,   147  ;    Graves  v.   Woodbury,  4 

gued  May  14,  1878,  while  the  Superior  Hill,  559  ;   Spencer  v.  Barber,  5  Hill, 

Court  case  was  not  decided  till  June  568 ;    Davenport   v,  Ludlow,   8   Code 

28,  1878.     Besides,  the  Court  of  Ap-  Rep.,  66  ;  Kellogg  tJ.  Schuyler,  2  Den., 

peals  say  (58  N.  Y.,  242)  "  there  is  no  78  ;   Fermenich  v.  Bovee.  1  Hun,  532  ; 

opinion  of  the  general  term :"  Marshall  Peckham  v,   Barculow,  Lalor's  Sup., 

V.  Fisher,  48  Md.,  46  ;   Levy  tJ.   Stein-  112;  Rice  tJ.  Garnhart,  85  Wise.,  282. 

bach,  48  Md.,  212.  See  Davidson  v.  Alfaro,  16  Hun,  859, 

But  see  Ainslee  «.  Boynton,  2  Barb.,  10  Week.  Dig.,  66  ;  Wood  v,  Merritt, 

268;   McGregor  v,  McGregor,   28  '  N.  45  How.,  471. 


[8  Chancery  Division,  201.] 
Fey,  J.,  March  2,  1878. 

201]  *KeENE  V.    BiSCOE. 

[1877     K.     17.] 
•    Mitrigagee — Prmctual  Payment — CaUing  in — Aceeptanee  of  Interest — Waiver, 

A  mortgagee  agreed  with  the  mortgagor  that  if  the  interest  was  duly  and  punctually 
paid  the  principal  should  remain  for  two  years.  Six  months'  interest  became  due 
and  was  demanded  but  was  not  paid ;  and  the  mortgagee  then  demanded  payment  of 
principal  and  interest  Three  davs  afterwards  the  mortgagor  paid  the  six  months 
interest,  which  was  received  by  the  mortgagee : 

Heldy  that  the  mortgagee  had  not  thereby,  nor  by  a  subsequent  unaccepted  offer  to 
receive  an  instalment,  waived  his  right  to  call  in  the  principal 

Langridge  v.  Payne  {})  observed  upon. 

Before  the  month  of  October,  1875,  James  Keene,  the 
plaintiff,  agreed  to  lend  to  Thomas  Biscoe,  the  defendant, 
the  sum  of  £400,  on  the  security  of  certain  leaseholds  called 
the  Horseshoe  Inn,  in  Goswell  Street.  On  the  16th  of  May, 
1876,  by  a  deed  then  dated,  Biscoe  covenanted  with  Keene 
to  pay  on  demand  £400,  and  interest  at  5  per  cent,  per 
annum  from  that  day  to  the  day  of  repayment ;  and  it  was 

(»)  2  J.  A  H.,  423. 
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provided  that  if  Biscoe  should  duly  and  punctually  pay 
interest  for  the  said  sum  of  £400  at  the  rate  aforesaid,  by 
half-yearly  payments,  then  Keene  would  allow  the  said  sum 
of  £400  to  remain  for  two  years ;  and  Biscoe  covenanted  for 
payment  at  the  end  of  the  two  years  of  £200,  part  of  the 
£400,  and  interest  thereon,  and  the  residue  of  the  sum  of 
£400  on  demand ;  and  Biscoe  charged  the  leaseholds  with 
the  said  sum  of  £400  and  interest,  and  covenanted  to  exe- 
cute at  any  time,  at  the  request  of  Keene,  a  legal  mortgage 
of  the  leaseholds  in  favor  of  Keene,  with  such  powers  and 
provisos  as  Keene  might  require.  The  £400  was  advanced, 
and  on  the  16th  of  December,  1876,  six  months'  interest  be- 
came due.  Keene  had  claimed  that  under  a  verbal  agree- 
ment the  money  was  to  be  paid  oflf  by  annual  instalments 
of  £100,  and  his  solicitors  wrote,  during  the  month  of  Jan- 
uary, demanding  payment  of  £100  and  of  the  interest  then 
due.  Nothing  was  paid  by  Biscoe,  and  his  solicitors  wrote 
denying  that  the  £100  instalment  was  due.  On  the  16th  of 
January,  1877,  *Keene  served  Biscoe  with  a  notice  [202 
demanding  immediate  payment  of  the  £400  and  interest,  and 
in  default  the  execution  of  a  legal  mortgage.  On  the  19th 
of  January,  1877,  Biscoe' s  solicitors  paid  Keene' s  solicitors 
£10  for  a  half-year's  interest,  and  Keene' s  solicitors  wrote 
to  Biscoe's  as  follows :-—"  Without  prejudice  to  the  notice 
we  have  given,  we  acknowledge  receipt  of  your  check  for 
£10."  Keene' s  solicitors  wrote  on  the  6th  of  February, 
1877,  offering  to  accept  an  instalment  of  £100.  No  notice 
was  taken  of  their  letter,  and  this  action  was  then  brought 
by  Keene,  the  mortgagee,  claiming  that  Biscoe  might  be 
ordered  to  pay  the  £400,  or  in  deEiult  to  assign  the  lease- 
holds and  be  foreclosed. 

Biscoe,  by  his  statement  of  defence,  denied  that  the  £100 
instalment  was  payable,  and  insisted  that  the  payment  of 
£10  interest  was  made  generally,  and  must  be  taken  to  have 
relation  to  the  day  on  which  it  became  due  ;  and  that  the 
receipt  of  interest  condoned  the  default  in  payment,  if  any. 

Norths  Q.C.,  and  Speedy  for  the  plaintiff:  The  defend- 
ant, by  not  paying  the  interest  punctually,  has  lost  the  ben- 
efit of  the  agreement  not  to  call  in  the  money,  and  the 
receipt  of  interest  does  not  waive  the  rights  of  the  plaintiff : 
dough  V.  London  and  North  Western  Railway  Compa- 
ny (*) ;  Thompson  v.  Hudson  Q. 

Cookson^  Q.C.,  and  O.  W.  Lavyrance^  for  the  defendant: 
The  plaintiff  has  waived  his  right  to  call  in  the  £400.  He 
should  have  returned  the  check  if  he  meant  to  retain  his  right. 

(»)  Law  Bep.,  7  Ex.,  26,  84.  (»)  Law  Rep.,  4  H.  L.,  1. 
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The  receipt  of  interest  cures  the  default :  Langridge  v. 
Payne  (*) ;  Fisher  on  Mortgages  (') ;  Davenport  v.  Reg.  (•) ; 
Crqft  V.  Lumleyi^).  It  is  the  plain tiiFs  duty  to  show  that 
the  time  has  arrived  when  he  can  exercise  his  right  to  call 
in  the  money. 

Fbt,  J.,  after  stating  the  facts,  and  expressing  his  opin- 
ion that  the  form  of  the  receipt  for  the  £10  paid  was  imma- 
203]  terial,  because  *what  was  paid  could  not  be  affected 
by  the  terms  of  the  receipt,  quicquid  solvitur  solvitur  ad 
modum  solveTdis^  continued : 

Then  did  the  receipt  of  the  £10  waive  the  plaintiff's  right 
to  payment  which  had  already  accrued  ?  I  see  nothing  in  it 
to  have  that  effect.  Where  a  right  has  accrued  it  can  be 
waived,  but  to  amount  to  waiver  there  must  be  something 
done  which  is  inconsistent  with  the  continuance  of  that 
right.  Now,  the  right  here  was  to  immediate  payment  of 
£i0O  and  interest,  and  the  receipt  of  a  portion  of  that  sum  is 
in  no  way  inconsistent  with  that  demand.  I  cannot  con- 
ceive any  case  more  different  from  that  of  receipt  of  rent 
after  a  forfeiture.  In  that  case  non-payment  of  rent  has 
given  rise  to  a  right  of  forfeiture,  but  if  the  landlord  after- 
wards receives  any  rent,  that  puts  an  end  to  his  right  of  for- 
feiture ;  for  if,  after  knowing  the  circumstances,  he  accepts 
rent,  he  in  fact  says  that  though  he  might  have  avoided  the 
lease  he  has  chosen  not  to  do  so  ;  he  has  chosen  to  say  that 
the  lease  shall  subsist,  and  he  cannot  then  say  that  it  shall 
not  subsist.  The  receipt  of  money  as  rent  is  inconsistent 
with  the  determinp^tion  of  the  lease.  But  I  see  no  inconsist- 
ency here. 

It  is  said  that  this  case  is  governed  by  the  decision  of 
Langridge  v.  Payne  (^).  And  if  this  question  was  really 
there  decided,  I  should  certainly  follow  that  decision ;  but 
that  case  is  one  which  I  cannot  help  regretting  to  find  re- 
ported, because  the  judgment  does  not  tell  the  reader  upon 
what  principle  it  proceeded,  and  it  is  merely  a  judgment 
restraining  an  ejectment  until  the  hearing.  The  case  was 
this :  There  was  an  agreement  in  writing  that  the  mortgagee 
would  not  call  in  the  monev  for  two  years,  the  mortgagor 
fulfilling  the  covenants.  The  mortgagor  forgot  to  pay  the 
interest,  and  tlte  mortgagee  gave  him  notice  that  in  conse- 
quence of  his  failure  to  pay  interest  the  mortgagee  would 
not  be  bound  as  to  the  two  years,  but  would  exercise  his 
discretion,  and  the  letter  requested  payment  of  the  interest 
due  and  the  costs.     The  interest  and  costs  were  paid,  and 

(»)  2  J.  &  H.,  423.  (»)  8  App.  Caa.,  116 ;  24  Eng.  R.,  66. 

O  3d  ed.,  vol  i,  p.  348.  (*)  6  H.  L.  C,  672. 
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then  the  mortgagee  issued  a  writ  in  ejectment.  He  was  re- 
strained until  the  hearing.  Now  the  V  ice- Chancellor  might 
hsLve  thought  that  the  notice  was  a  conditional  demand,  and 
that  the  mortgagee  in  fact  said,  **  If  you  make  this  payment 
I  will  for  the  present  waive  my  right ;"  and  *if  that  [204 
was  so  there  was  ground  for  the  injunction.  It  is  worthy 
of  note  that  when  that  case  was  called  to  the  attention 
of  the  judge  of  the  Landed  Estates  Court  in  Ireland, 
in  In  re  Taaff^ s  Estate  (^\  he  spoke  in  verv  strong  terms, 
and  said  that  the  case  would  be  overruled,  and  that  he 
could  not  conjecture  the  ground  of  the  doctrine  on  which  it 
was  decided.  In  other  words,  he  thought  it  a  mere  deter- 
mination on  the  balance  of  convenience  till  the  hearing,  and 
not  on  any  doctrine.  There  is  no  principle  in  Langridge  v. 
Payne  (')  inconsistent  with  my  decision. 

It  was  then  suggested  that  by  what  took  place  subse- 
quently, the  plaintiff » waived  his  right ;  and  reliance  was 
placed  on  the  letter  of  the  6th  of  February,  1877.  That  let- 
ter refers  to  a  suggestion  that  there  was  a  verbal  agreement 
as  to  the  instalments.  But  the  letter  meant  simply,  "I  have 
a  right,  but  if  you,  the  defendant,  comply  with  my  demand, 
I  shall  not  enforce  that  right,"  just  as  in  Langridge  v. 
Payne^  where  the  Vice-Chancellor  may  have  thought  that 
a  condition  had  been  made  and  complied  with.  But  here  it 
was  not  complied  with,  and  the  offer,  if  ever  made,  fell  to 
the  ground.  There  is  nothing  in  that  letter  inconsistent 
with  the  claim  of  the  plaintiff  now  to  enforce  his  right. 

It  appears  to  me  that  this  action  is  perfectly  well 
grounded ;  and  I  must  ^ive  judgment  for  payment  of  the 
£400  and  interest,  and  if  the  money  is  not  paid,  then  for 
conveyance  of  the  legal  estate ;  and  the  defendant  must  pay 
the  costs  of  the  action. 

Solicitors  for  plaintiff:  Layton^  Son  &  Lendon. 
Solicitor  for  defendant :  A.  E.  Briant 


(»)  U  Ir.  Ch.  Rep.,  847. 


(»)  2  J.  A.  H.,  428. 


See  2  Jones  on  Mortgages,  §§  1179- 
1186. 

Where  a  mortgage  sought  to  be  fore- 
closed contains  a  clause  that  the  mort- 
gagee maj,  at  his  election,  consider  the 
principal  as  due  on  a  failure  to  pay  in- 
terest, the  complaint  must  contain  an 
allegation  that  he  so  elects  or  he  can 
only  recover  the  interest :  Howartl  v. 
Farley,  3  Rob.,  599. 

Courts  wiU  not  relieve  the  mortgagor 


from  the  operation  of  a  condition  in  a 
mortgage,  that  upon  failure  to  pay  any 
part  of  the  principal  or  interest  the  en- 
tire principal  shall  become  due :  Val- 
entine t).  Van  Wagenen,  37  Barb.,  60, 
23  How.  Pr.,  400 ;  Ferris  «.  Ferris,  28 
Barb.,  29,  16  How.  Pr.,  102 ;  Thomp- 
son v.  Hudson,  L.  R.,  4  H.  L.,  1 ; 
Thompson  tJ.  Hudson,  L.  R.,  6  Chy., 
325  ;  Voorhis  «.  Murphy,  26  N.  J.  Eq., 
484. 
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See  also  Thompson  «.  Hudson,  L.  R., 
4  H.  L.,  1 ;  L.  R.,  6  Chy.  App.,  820; 
Penniman  v.  Elliot,  27  Barb.,  815. 

In  Upper  Canada,  by  role  of  conrt, 
the  court  may  relieve  :  Tyler  v.  Hinton, 
42  U.  C.  Q.  B.,  228,  8  App.  Rep.,  58. 

The  court  cannot  relieve  from  such 
forfeiture,  even  though  the  mortgagor 
is  unable  to  find  the  holder  of  the  mort- 

fage  until  after  the  time  for  payment 
ad  passed,  unless  there  was  trick  or 
fraud  on  the  part  of  the  plaintiff  to  pre- 
vent the  payment :  Dwight  v,  Webster, 
82  Barb..  47,  10  Abb.  Pr.,  128. 

Otherwise  if  the  mortgagees  have 
been  guilty  of  any  trick  or  oppressive 
conduct :  Ferris  v.  Ferris,  28  Barb! ,  29, 
82,  16  How.  Pr.,  108;  Western  Bank 
tj.  Sherwood,  29  Barb.,  883 ;  Broderick 
c.  Smith,  26  Barb.,  639,  15  How.  Pr., 
434  ;  Voorhis  f>.  Murphy,  26  N.  J.  Eq., 
485. 

Where  a  mortgage  contains  a  clause 
authorizing  the  mortgagee,  upon  non- 
payment of  interest  for  thirty  days  after 
it  becomes  due,  after  a  default  has  oc- 
curred and  the  mortgagee  has  made  his 
election  in  accordanciB  with  the  stipu- 
lation, he  cannot  be  compelled  to  ac- 
cept the  interest  and  waive  the  stipula- 
tion. Nor  is  he  estopped  from  asserting 
his  right  of  election,  by  the  commence- 
ment of  a  foreclosure  suit  prior  to  the 
expiration  of  the  thirty  days,  the  com- 
plaint wherein  simply  sets  up  a  default 
in  the  payment  of  an  instalment  of 
principal  then  due,  and  of  the  interest. 
Nor  does  he  waive  his  right  to  file  an 
amended  and  supplemental  complaint, 
and  proceed  in  the  action  for  the  col- 
lection of  the  balance  unpaid  :  Malcolm 
«.  AUen.  49  N.  Y.,  448. 

See  Hudson  f>.  Thompson,  L.  R.,  4 
H.  L.,  1 ;  Penniman  v.  Elliot,  27  Barb., 
815. 

Where  the  mortgagee  died  eight  days 
before  the  time  fixed  for  payment  of 
interest,  iii  default  of  payment  of  which 
the  mortgagee  was  entitled  to  elect  to 
claim  the  entire  principal ;  held,  the 
mortgagor  was  bound  to  ascertain 
within  a  reasonable  time  whether  a 
representative  had  been  appointed,  and 
to  offer  to  pay  him  such  interest,  and 
failing  to  do  so,  equity  would  not  re- 
lieve him  from  his  default :  Mohay  v. 
Leekie,  42  Md..  474. 

The  unconditional  acceptance  of  the 
interest  due  on  a  mortgage  (though 
made  after  a  summons  and  complaint 


for  the  foreclosure  thereof  has  been 
prepared  and  filed  with  a  notice  of  lis 
pendens  in  the  county  clerk's  office  but 
not  served)  is  a  waiver  of  a  condition 
in  the  mortgage  that,  when  the  interest 
has  remain^  in  arrear  for  thirty  days, 
the  whole  principal  sum  shall  become 
due,  and  the  action  of  foreclosure  can- 
not be  further  prosecuted  after  such 
acceptance :  Lawson  «.  Barron,  18  Hun, 
414. 

See  Thompson  v.  Hudson,  L.  R.,  4 
H.  L.,  1 ;  Penniman  v.  Elliot,  27  Barb., 
815. 

A  bond,  secured  by  a  mortgage,  pro- 
vided that  on  default  in  the  payment 
of  the  interest  thereon  for  thirty  days 
after  the  same  had  become  due,  the 
principal  should,  at  the  option  of  the 
obligee,  become  payable. 

Held,  that  after  the  obligee  had  rati- 
fied several  parol  extensions  of  the  time 
for  paying  the  interest,  made  by  her 
agent,  a  subsequent  similar  extension 
would  be  deemed  a  waiver  of  the  for- 
feiture, and  a  suit  at  law  to  enforce  the 
bond  on  the  ground  of  such  forfeiture 
would  be  enjoined  :  Bell  v,  Romaine, 
80  N.  J.  Eq.,  24. 

Under  an  interest  clause  in  a  mort- 
gage, providing  that  upon  default  for 
more  than  sixty  days  in  the  payment 
of  interest  after  it  comes  due,  the  whole 
principal  should,  at  the  option  of  the 
mortgagees,  become  immediately  due 
and  payable,  it  is  held  that  where  the 
mortgagor  in  good  faith  and  upon  rea- 
sonable grounds  denied  his  liability  to 
pay  interest,  or  claimed  that  he  had 
paid  it,  he  could  not,  by  virtue  of  this 
clause,  be  made  liable  to  pay  the  whole 
principal  at  once,  even  though  it  should 
turn  out,  upon  trial  of  the  matter,  that 
he  was  in  error.  This  clause  is  in  the 
nature  of  a  forfeiture  or  penalty,  its 
object  being  to  punish  for  the  wilful 
neglect  of  a  clear  duty,  and  to  hold  it 
applicable  to  a  case  where  there  was  an 
honest  dispute  would  be  harsh  and  un- 
just, and  contrary  to  equity  :  Wilcox  v. 
Allen,  36  Mich.,  160. 

A  mortgage  made  payable  by  instal- 
ments, with  interest  on  each  as  it  be- 
came due,  contained  a  stipulation  that 
if  any  of  the  instalments  should  remain 
unpaid  for  the  space  of  thirty  days 
after  the  same  became  payable,  that 
the  whole  principal  sum,  with  interest 
remaining  unpaid,  should  forthwith 
become  due  and  payable.     Default  was 
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made  in  payment  of  some  of  the  instal- 
ments ;  the  mortgagee,  however,  did 
not  call  in  or  insist  upon  payment  of 
the  whole  sum  remaining  unpaid,  but 
continued  to  receive  payments  from  the 
mortgagor  on  account.  On  a  bill  to  re- 
deem, Uie  mortgagee  claimed  to  be  en- 
titled to  charge  interest  on  the  whole 
sum  due  at  the  time  of  each  payment, 


in  consequence  of  the  default  which 
had  occurred. 

Held,  affirming  the  finding  of  the 
master,  that  he  could  claim  interest 
only  on  each  of  the  instalments  as  it 
became  due,  according  to  the  terms  of 
the  proviso  for  redemption :  McLaren 
V.  Miller,  20  Grants  Chy.,  687. 


[8  Chancery  Division,  206.] 
Fry,  J.,  March  18,  19,  1878. 
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Mtyrtffoge — Power  of  Sale — Trust  ofsurpltts  Sale  Moneys — Inconsistency  between  Res- 
ervaUon  of  Eqmty  of  Redempiion  and  Trust  of  surplus  Sale  Moneys — BesulUng 
TVust — Conversion — Heal  and  Personal  Representatives, 

By  a  marriage  settlement  land  of  the  husband  was  conveyed,  "for  making 
a  provision"  for  the  wife  and  the  issue  of  the  intended  marriage,  to  such  uses  as 
the  husband  and  vdfe  should  during  their  joint  lives  by  deed  appoint,  remainder 
to  the  use  of  the  husband  for  life,  remainder  to  the  use  of  the  wife  for  life, 
remainder  to  the  use  of  the  children  of  the  marriage  as  the  husband  and  wife 
should  by  deed  jointly  appoint,  or  as  the  survivor  should  by  deed  or  will 
appoint,  and,  in  default  of  appointment,  to  the  use  of  the  children  in  equal  shares 
as  tenants  in  common  in  fee,  and,  if  but  one  child,  to  the  use  of  that  one  child  in  fee, 
with  an  ultimate  remainder  in  default  of  children  to  the  use  of  the  heirs  and  assigns 
of  the  husband.  There  was  a  proviso  that  the  grantees  to  uses  and  the  survivor  of 
them,  and  the  executors  and  administrators  of  the  survivor,  their  or  his  assigns, 
should,  after  the  death  of  the  survivor  of  the  husband  and  wife,  and  during  the  re- 
spective minorities  of  any  of  their  children,  receive  the  rents  of  the  share  of  such 
child  or  children,  and  should,  after  providing  for  his,  her,  or  their  maintenance  and 
education,  invest  the  suplus  (if  any)  as  therein  mentioned,  and  accumulate  the  same 
in  trust  for  the  persons  who  should  ultimately  become  absolutely  entitled  to  the 
shares  from  which  the  same  should  have  proceeded.  No  money  fund  (other  than 
these  accumulations)  was  included  in  the  settlement,  and  it  contained  no  power  of 
sale.  Some  years  after  the  solemnization  of  the  marriage  the  busband  and  wife 
mortgaged  the  property.  The  mortgage  deed  contained  a  recital  of  the  settlement, 
and  a  recital  that  the  husband  and  wife  had  requested  the  mortgagee  to  lend  them 
£600  on  the  security  of  the  property,  which  he  had  agreed  to  do,  but  it  contained 
no  other  recital,  and  by  it  the  husband  and  wife,  in  exercise  of  their  joint  power, 
appointed  the  property  to  the  use  of  the  mortgagee  in  fee,  but  subject  to  a  proviso 
for  redemption  on  payment  of  the  mortgage  money.  The  proviso  was  for  reconvey- 
ance of  the  property  to  the  uses  of  the  settlement.  The  mortgage  contained  a  power 
for  the  mortgagee  to  sell  the  property,  and  a  declaration  that,  m  case  the  property 
or  any  part  of  it  should  be  sold  under  the  power,  the  mortgagee  should,  after  pay- 
ing the  expenses  of  sale  and  the  principal  and  interest  due  upon  the  mortgage,  pay 
over  the  surplus  (if  an^^^)  to  the  husband,  his  heirs,  executors,  administrators,  or  as- 
signs. After  the  death  of  the  husband  the  mortgagee  sold  the  whole  of  the  property, 
and,  after  payment  *of  expenses  and  the  mortgage  debt  and  interest,  there  [206 
remained  a  surplus  in  his  hands  : 

Held,  that  there  was  no  resulting  trust  of  the  surplus,  but  that  the  husband^s  per- 
sonal representative  was  entitled  to  it  as  part  of  his  personal  estate. 

This  action  was  brought  by  a  mortgagee,  who  had  in  his 
hands  surplus  moneys  resulting  from  the  sale  of  the  mort- 
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gaged  property  under  a  power  of  sale,  to  determine  who  was 
entitled  to  those  moneys. 

On  the  29th  of  October,  1855,  a  settlement  was  executed 
in  contemplation  of  a  marriage  then  intended  between  John 
Davies  and  Gladice  Davies.  This  deed  contained  recitals 
of  the  agreement  for  the  marriage ;  that  John  Davies  was 
seised  in  fee  of  the  hereditaments  thereinafter  described  ;  and 
that  upon  the  treaty  for  the  intended  marriage  it  was  agreed 
that  the  property  should  be  assured  by  John  Davies  to  David 
Davies  and  Thomas  Williams  to  the  uses,  upon  the  trusts, 
and  for  the  ends,  intents,  and  purposes  thereinafter  ex- 
pressed concerning  the  same.  And  it  was  witnessed  that,  in 
pursuance  of  the  agreement,  and  in  consideration  of  the  in- 
tended marriage,  "and  for  making  a  provision  for  the  said 
Gladice  Davies  in  case  the  said  marriage  shall  take  effect, 
and  for  the  issue  (if  any)  of  the  said  intended  marriage," 
John  Davies  granted  to  David  Davies  and  Thomas  Williams 
and  their  heirs  the  hereditaments  therein  described,  to  have 
and  to  hold  the  same  unto  David  Davies  and  Thomas  Wil- 
liams, their  heirs  and  assigns,  forever,  "to  the  uses,  upon 
the  trusts,  and  for  the  several  ends,  intents,  and  purposes, 
and  under  and  subject  to  the  several  powers,  provisos, 
limitations,  declarations,  and  agreements  hereinafter  de- 
clared or  expressed  of  and  concerning  the  same  (that  is  to 
say),  to  the  use  of  the  said  John  Davies  and  his  heirs  until 
the  solemnization  of  the  said  intetided  marriage,  and,  from 
and  after  the  solemnization  thereof,  to  such  uses,  upon  such 
trusts,  and  for  such  intents  and  purposes,  and  under  and 
subject  to  such  powers,  provisos,  declarations,  and  agree- 
ments, and  charged  and  chargeable  in  such  manner  and  lorm 
as  the  said  John  Davies  and  Gladice  Davies,  his  said  in- 
tended wife,  shall  at  any  time  or  times,  or  from  time  to  time 
during  their  joint  lives,  by  any  deed  or  deeds,  jointly  direct, 
limit,  or  appoint."  And  in  default  of  appointment  the  prop- 
207]  ^^^y  ^^s  limited  to  *the  use  of  John  Davies  and  his 
assigns  during  his  life,  with  remainder  to  the  use  of  Gladice 
Davies  and  her  assigns  during  her  life,  with  remainder  to 
the  use  of  all  and  every  the  child  or  children  of  the  marriage, 
or  such  one  or  more  exclusively  of  the  others  of  them  as 
John  Davies  and  his  wife  should  by  deed  jointly  appoint, 
or  as  the  survivor  of  them  should  by.  deed  or  will  appoint, 
and,  in  default  of  appointment,  to  the  use  of  all  and  every 
the  child  and  children  of  the  marriage  in  equal  shares,  if 
more  than  one,  as  tenants  in  common  in  fee,  and,  if  there 
should  be  but  one  such  child,  to  the  use  of  that  child  in  fee, 
with  remainder,  in  the  event  of  the  death  of  any  of  the  chil- 
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dren  under  twenty-one  without  leaving  issue  living  at  the 
time  of  their  deaths  respectively,  to  the  use  of  the  other 
children  in  equal  shares  as  tenants  in  common  in  fee,  with 
remainder,  in  case  every  child  of  the  marriage  should  die 
under  twenty-one  without  leaving  issue  living  at  their  deaths 
respectively,  to  the  use  of  the  heirs  and  assigns  of  John 
Davies.  There  was  a  proviso  that  David  Davies  and  Thomas 
Williams  and  the  survivor  of  them,  and  the  executors  or  ad- 
ministrators of  such  survivors,  or  their  or  his  assigns,  should, 
after  the  death  of  the  survivor  of  John  Davies  *and  Gladice 
Davies,  and  during  the  respective  minorities  of  any  of  their 
children,  receive  the  rents  of  the  share  of  such  child  or  chil- 
dren in  the  settled  hereditaments,  and  apply  the  whole,  or 
a  comi)etent  part  thereof,  in  or  towards  nis,  her,  or  their 
maintenance  and  education,  and  invest  the  surplus  (if  any) 
in  the  names  or  name  of  the  trustees  or  trustee  for  the  time 
being  in  the  securities  therein  mentioned,  and  accumulate 
the  same,  and  that  the  accumulations  should  belong  to  and 
be  in  trust  for  the  person  or  persons  who  should  ultimately 
become  absolutely  entitled  to  the  share  from  which  the  same 
should  have  proceeded.  There  was  a  power  of  appointing 
new  trustees,  and  other  ordinary  trustee  clauses,  out  not  a 
receipt  clause.  The  deed  contained  no  power  of  sale,  and 
no  settlement  of  any  money  fund,  other  tnan  the  accumula- 
tions of  rents  during  the  minorities  of  the  children.  The 
marriage  took  place  soon  after  the  execution  of  the  settle- 
ment. 

By  an  indenture  of  mortgage  dated  the  24th  of  June,  1862, 
after  a  recital  of  the  settlement,  and  a  recital  that  John 
Davies  and  his  wife  had  requested  W.  J.  Evans  to  advance 
them  £600  at  *interest  on  the  securitj  of  the  prop-  [208 
erty  comprised  in  the  settlement,  which  Evans  had  agreed 
to  do,  it  was  witnessed  that,  in  pursuance  of  the  agreement, 
and  in  consideration  of  £6()0  paid  by  Evans  to  them,  John 
Davies  and  his  wife,  in  pursuance  of  and  in  exercise  and 
execution  of  the  power  reserved  to  them  by  the  settlement, 
appointed  the  property  to  the  use  of  Evans  in  fee,  but  sub- 
ject, nevertheless,  to  the  proviso  for  redemption,  and  to  the 
powers,  provisos,  declarations,  and  agreements  thereinafter 
expressed  and  contained.  And  it  was  farther  witnessed 
that  John  Davies  and  his  wife  granted,  released,  and  con- 
firmed the  property  unto  Evans,  his  heirs  and  assigns,  to 
have  and  to  hoM  the  same  unto  and  to  the  use  of  Evans,  his 
heirs  and  assigns,  forever,  subject  to  the  proviso  for  redemp- 
tion thereinafter  contained.  And  it  was  provided  that,  if 
26  Eng.  Rep.  29 
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Davies  and  his  wife,  their  heirs,  executors,  or  administri- 
tors,  or  any  or  either  of  them,  should,  on  the  24th  of  June, 
1863,  pay  to  Evans,  his  executors,  administrators,  or  assigns, 
the  £600,  with  interest  as  therein  mentioned,  then  Evans, 
his  heirs  or  assigns,  would,  at  the  request  and  costs  of  John 
Davies  and  his  wife,  their  heirs  or  assigns,  or  some  or  one  of 
them,  reconvey  the  property  '*to  such  and  the  same  uses, 
upon  such  and  the  same  trusts,  intents,  and  purposes,  and 
subject  to  such  and  the  same  powers,  provisos,  declarations, 
and  agreements,  as  were  limited  and  expressed  of  and  con- 
cerning the  same  in  and  by  the  said  recited  indenture  of 
settlement,  or  as  near  thereto  as  the  deaths  of  parties  and 
other  circumstances  will  then  permit,"  free  from  incum- 
brances occasioned  by  Evans,  his  heirs  or  assigns.  There 
was  also  a  power  to  sell  the  property,  if  default  should  be 
made  in  payment  of  the  £600  or  the  interest,  exercisable 
by  Evans,  his  heirs,  executors,  administrators,,  or  assigns. 
There  was  a  proviso  that  the  power  of  sale  should  not  be 
exercised  without  giving  six  months'  notice  to  John  Davies 
and  his  wife,  their  heirs,  executors,  administrators  and  as- 
signs, or  some  or  one  of  them.  And  it  was  declared  that, 
in  case  the  property  or  any  part  of  it  should  be  sold  under 
the  power  of  sale,  Evans,  his  heirs,  executors,  administra- 
tors or  assigns,  should,  out  of  the  purchase-moneys,  pay 
the  expenses  of  the  sale  or  sales,  and,  in  the  next  place 
retain  the  £600  and  interest,  or  so  much  thereof  as  should 
then  remain  due,  "and  shall  pay  over  the  surplus  (if  any) 
209]  to  the  said  John  Davies,  his  heirs,  *executors,  ad- 
ministrators, or  assigns."  There  was  a  covenant  by  John 
Davies  for  himself,  his  heirs,  executors,  and  administrators, 
and  for  his  wife,  that  he  and  his  wife,  their  heirs,  executors, 
administrators,  or  assigns,  or  some  or  one  of  them,  would 
pay  the  mortgage  money  and  interest  at  the  time  appointed, 
and  a  similar  covenant  for  title.  On  the  24th  of  January, 
1872,  Evans  transferred  the  mortgage  to  D.  W.  Jones,  the 
plaintiff  in  this  action.  In  1869  John  Davies  died  intestate, 
and  administration  of  his  personal  estate  was  granted  to  his 
.widow.     She  afterwards  married  Martin  Butler. 

There  were  seven  children  of  John  Davies  and  his  wife. 
In  October,  1875,  the  plaintiff,  in  exercise  of  the  power  of 
sale,  sold  the  whole  of  the  mortgaged  property,  and,  after 
payment  of  the  principal,  interest,  and  costs,  there  remained 
in  his  hands  a  balance  of  £2,488  145.  4d.  This  sum  was 
claimed  by  Mrs.  Butler  as  part  of  the  personal  estate  of  John 
Davies  ;  by  his  eldest  son  as  his  heir-at-law ;  and  by  the 
surviving  trustee  of  the  settlement,  and  the  other  six  chil- 
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dren,  as  aabject  to  the  settlement.     The  action  was  brought 
to  ascertain  the  rights  of  the  parties. 

This  was  the  trial. 

H,  A.  Oiffardy  for  the  plaintiff,  stated  the  case. 

Hadley^  for  the  children,  other  than  the  heir-at-law:  I 
cannot  dispute  that  the  power  given  to  the  husband  and 
wife  by  the  settlement  is  a  general  one,  for,  though  it  ena- 
bles them  to  defeat  the  settlement  altogether,  its  language 
is  unambiguous :  Peover  v.  Hassel^'),  Still  the  origin  and 
object  of  the  power  must  be  regarded ;  the  intention  of  it 
obviously  was  to  enable  the  husband  and  wife  to  borrow 
money  if  the  exigencies  of  their  family  should  require  it. 
There  is  nothing  in  the  mortgage  deed  to  show  an  intention 
of  doing  anything  more  than  borrow  money,  and  it^ cannot 
be  supposed  that  the  parties  intended  to  defeat  the  settle- 
ment, except  for  the  purpose  of  raising  the  money.  It 
would  be  absurd  to  suppose  that  the  devolution  of  the  prop- 
erty was  intended  to  depend  upon  the  will  of  a  mere  stran- 
ger, upon  the  accident  whether  the  mortgagee  should  or 
should  not  exercise  *his  power  of  sale.  The  right  [210 
inference  is,  that  a  mistake  has  been  made  in  the  direction 
as  to  the  payment  of  the  surplus  sale  money,  and  that  there 
is  a  resulting  trust  upon  trusts  correspondi^ig  to  the  uses  of 
the  settlement.  There  is  no  authority  directly  in  point,  but 
there  are  numerous  cases  in  which,  where  a  wife's  real  estate 
or  real  estate  in  settlement  has  been  mortgaged  to  secure  a 
loan  to  the  husband,  and  the  equity  of  redemption  has  been 
reserved  in  terms  such  as  to  change  the  devolution  of  the 
property,  the  court  has  held  that  a  mortgage  only  was  intend- 
ed, and  has  implied  a  resulting  trust  in  favor  of  the  persons 
originally  entitled,  unless  there  was  a  clear  manifestation  of  a 
contrary  intention :  Jackson  -v.Innesf*) ;  Broad  v.  Broad  ("). 

[Pry,  J.,  referred  to  Plowden  v.  Hyde  (*).] 

U'wntington  v;  Huntington  Q ;  Rowel  v.  Walley  (•) ;  Rus- 
combe  v.  Hare  (*) ;  Jackson  v.  Parker  ("). 

[Pry,  J.,  referred  to  Martin  v.  Mitchell  (*),  as  stating 
veiy  clearly  the  effect  of  the  decision  in  Jackson  v.  InnesJ] 

Whitbread  v.  Smith  (*•) ;  Lord  Hastings  v.  Astley  ('*)  ; 
In  re  Bettori  s  Trust  Estates  ('*) ;  Sngden  on  To  wers  (").  The 
presumption  is,  that  a  mortgage  is  executed  solely  for  the 

(»)  1  J.  <b  H.,  841.  («)  Amb.,  687. 

(*)  1  Bit,  104.  (•)  2  Jac.  <b  W.,  413. 

(»)  2  Chan.  Cas.,  98,  161.  ("»)  3  D.  M.  A  G.,  727. 

(*)  2  D.  M.  (fe  G.,  684.  (")  80  Beav.,  260. 

O  2  Vern.,  437.  (»«)  Law  Rep.,  12  Eq.,  663, 

<•>  1  Rep.  in  Ch.,  116.  (»»)  8th  ed.,  pp.  274-288, 

O  6  Dow,  1. 
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purpose  of  raising  money,  and  the  mortgagor  does  not  con- 
template the  mortgagee  selling  more  than  so  much  of  the 
property  as  will  satisfy  his  debt. 

Norths  Q.C.,  and  E,  WilJcinson^  for  the  husband's  admin- 
istratrix :  The  settlement  is  a  strictly  legal  one  of  land ; 
there  is  no  settlement  of  money,  except  m  the  case  of  an 
accumulation  of  surplus  rents  during  the  minority  of  the 
children.  The  words  of  the  trust  of  the  surplus  sale  moneys 
in  the  mortgage  are  clear  and  unambiguous,  and  the 
marked  distinction  between  them  and  the  words  of  the  res- 
ervation of  the  equity  of  redemption  points  to  an  intention 
that,  if  the  property  was  turned  into  money,  it  should 
211]  *devolve  differently  than  it  would  do  if  it  remained 
as  land.  There  would  be  nothing  absurd  in  such  an  inten- 
tion. If  a  resulting  trust  is  to  te  implied  there  is  nothing 
to  show  what  its  nature  is  to  be.  What  would  be  the  power 
of  the  trustees  ?  Lord  Cran worth's  Act,  23  &  24  Vict.  c.  145, 
s.  34,  does  not  apply,  because  the  trust  is  not  declared 
by  a  written  instrument.  The  power  of  appointment  in  the 
settlement  is  an  absolute  one,  and  the  inference  is  that  the 
husband  and  wife  intended  to  defeat  the  settlement  in  case 
the  land  should  be  turned  into  money.  The  case  is  not 
like  those  cited^  the  difficulty  does  not  arise  upon. a  com- 
parison of  the  reservation  of  the  equity  of  redemption  with 
the  original  limitation  of  the  property,  but  it  arises  entirely 
on  the  construction  of  the  mortgage  deed  itself,  and  there 
is  no  difficulty  in  construing  that.  Some  of  the  observa- 
tions of  Vice-Uhancellor  Wickens  in  In  re  Betton^s  Trust. 
Estates  (*)  are  in  our  favor,  and  so  are  those  of  Lord  Redes- 
dale  in  Jackson  v.  Innes  (').  Scholefield  v.  Lockwood  (")  is 
an*  authority  in  our  favor,  and  so  are  Reeve  v.  Hicks  (*), 
Heather  v.  0^ Neil  (*),  Atkinson  v.  Smith  (•),  Anson  v. 
Lee  (').  The  direction  to  pay  the  surplus  sale  moneys  to  the 
husband  is  analogous  to  an  express  trust  in  his  favor,  and 
in  Heather  v.  O^i^eil  Lord  Justice  Turner  said  that  where 
an  express  trust  is  declared,  that  is  inconsistent  with  the 
notion  of  there  being  any  resulting  trust. 

[They  referred  also  to  In  re  Vizard's  Trusts  (') ;  Dawson 
V.  Bank  of  Whitehaven  (").] 

Tyssen^  for  the  heir-at-law,  adopted  the  same  argument. 

Hadley^  in  reply:     The  mortgage  deed  recites  only  the 
agreement  for  a  loan ;  it  recites  no  intention  tQ  change  the 

(>)  Law  Rep.,  12  Eq.,  658.  (•)  8  De  G.  &  J.,  186. 

(«)  1  Bli.,  114,  126.  (')  4  Sim.,  364. 

(»)  4  D.  J.  <fe  S.,  22.  (8)  Law  Rep.,  1  Ch..  688. 

(*)  2  S.  4  S.,  403.  O  6  Ch.  D.,  218 ;  22  Eng.  R.,  766. 

(*)  2  De  G.  «fe  J.,  399. 
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devolution  of  the  property.  In  Scholefleldy.  Lockwood  the 
wife  only  claimed  to  be  indemnified  against  the  mortgage 
debt.  The  decision  in  Heather  v.  0'^ Neil  depended  on  very 
special  facts ;  it  is  really  an  authoritj'^  in  ray  *favor.  [212 
Ansaav.  Lee{')  is  disapproved  by  Lord  St.  Leonards  ^in 
Sugden  on  Powers  (").  In  re  y Izard?  s  Trusts  i^)  does  not 
apply.  The  direction  as  to  the  payment  of  the  surplus  sale 
moneys  arose  from  the  fact  that  the  settlement  did  not  desig- 
nate any  one  to  whom  they  were  to  be  paid. 

Fry,  J.,  after  stating  the  effect  of  the  settlement,  contin- 
ued :  Now,  that  settlement  was  one  of  a  strictly  legal  char- 
acter. The  trustees  took  no  legal  egtate.  They  were  mere 
grantees  to  uses,  and  the  interests  of  the  persons  claiming 
under  the  settlement  were  legal  interests.  There  was  no 
power  of  sale  in  the  settlement,  and  there  was  no  settlement 
of  any  money.  It  was  a  strict  settlement  of  land,  creating 
uses  and  nothing  more,  with  the  single  exception  of  the 
right  of  entry  given  to  the  trustees  in  the  event  of  the  minority 
of  the  children  after  the  death  of  the  parents. 

It  is  to  be  observed  also  that  the  settlement,  although  it  is 
stated  to  be  executed  for  the  purpose  of  making  a  provision 
for  the  wife  and  the*issue  of  the  marriage,  nevertheless  put 
the  estate  absolutely  and  entirely  in  the  power  of  the  hus- 
band and  wife  during  their  joint  lives,  and  enabled  them,  if 
they  were  so  minded,  to  defeat  either  wholly  or  partiallj'' 
the  provisions  made  for  themselves  or  for  their  children. 

[His  Lordship  then  stated  the  provisions  of  the  mortgage, 
and  'continued  :j 

The  question  is  whether  the  direction  to  pay  the  surplus 
of  the  sale  moneys,  in  the  event  of  the  power  of  sale  being 
exercised,  to  John  Davies,  his  heirs,  executors,  administra- 
tors, or  assigns,  means  simply  what  it  says,  or  whether, 
from  the  circumstances  of  tne  case,  a  resulting  trust  is  to 
be  held  to  have  arisen.  That  is  the  sole  question  for  my 
decision. 

1  must  observe,  in  the  first  place,  that,  as  a  general  rule, 
deeds  ought  to  be  held  to  operate  according  to  their  express 
language.  The  express  language  of  this  deed  is  that  the 
money  in  question  shall  be  paid  to  John  Davies.  So  far  as 
the  language  of  the  deed  goes,  that  is  quite  clear ;  and  it  is 
not  a  case  in  which  there  can  *be  any  suggestion  of  [213 
fraud.  It  cannot  be  said  that  the  direction  to  pa^  the  sur- 
plus money  to  Davies  is  a  fraud  on  any  one  claiming  under 
the  settlement,  for  Davies  and  his  wife  had  the  absolute 
control  of  the  settled  property, — they  might  do  whatever 

(')  4  Sim.,  864.  («)  8th  ed.,  p.  278.  (»)  Law  Rep.,  1  Ch.,  688. 
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they  liked  with  it.  Can  I  say  that  this  clause,  on  wliich 
everything  turns,  has  been  introduced  by  reason  of  some 
inaccuracy  ?  Can  it  be  said  thaj^the  provision  wliieh  onglit 
to  have  been  inserted  in  the  deed  in  place  of  tlie  direction 
to  pay  to  John  Davies  is  one  which  the  circumstances  so 
cle'arly  show  to  be  proper  that  I  can  infer  that  a  mistake 
has  been  made  when  I  do  not  find  that  provision  there?  It 
appears  to  me  that  I  cannot  draw  any  such  inference.  It  is 
quite  true  that  in  some  cases  more  or  less  like  this  the  court 
has  inferred  a  mistake ;  but  the  extent  to  which  that  infer- 
ence has  gone  is,  I  think,  clearly  expressed  in  the  judgment 
of  Lord  Justice  Turner  in  Heather  v.  O'^Neili^).  He  says 
that  "in  cases  depending  merely  upon  the  reservation  of 
the  equity  of  redemption,  variations  which  can  reasonably 
be  referred  to  mistake  or  inaccuracy  are  not  to  be  regarded, 
but,  if  the  variations  be  such  that  they  cannot  from  their 
nature  be  referred  to  mistake  or  inaccuracy,  I  think  they 
must  have  their  effect."  Now  this  is  not  a  case  depending, 
as  the  Lord  Justice  expressed  it,  merely  on  the  reservation 
of  the  ecjuity  of  redemption,  because  the  equity  of  redemp- 
'  tion  is  distinctly  reserved  to  the  uses  of  the  settlement,  and 
the  question  really  turns  on  the  differeifce  between  that  res- 
ervation and  the  direction  as  to  the  surplus  moneys.  I  do 
not  think  it  would  be  safe  or  right  to  extend  the  inference  of 
mistake  or  inaccuracy  to  cases  in  which  it  does  not  clearly 
arise  in  the  mind  of  the  court,  or  to  which  the  principles 
<?xplained  by  Lord  Justice  Turner  do  not  extend.  I  cannot 
hold,  therefore,  that  there  has  been  any  mistake  or  inaccu- 
racy in  this  case.  But  it  is  said  that  it  would  be  manifestly 
absurd  to  hold  that  the  deed  is  to  operate  according  to  its 
language.  Let  us  see  what  the  result  will  be  of  giving  effect 
to  it  simply  as  it  standd.  It  is  this,  that,  in  the  event  of  the 
mortgaged  property  being  redeemed  and  remaining  in  specie 
as  land,  the  settlement  will  still  exist,  and  the  successive 
interests  of  husband,  wife,  and  children  will  remain  in  force. 
But,  if  the  mortgage  is  not  redeemed,  and  if  the  mortgagee 
214]  *exercises  his  power  of  sale,  and  thereby  turns  the 
land  into  money,  then  the  husband  is  to  receive  it.  Such 
an  arrangement,  it  seems  to  me,  is  not  an  unreasonable  one, 
and  the  husband  and  wife  might  very  well  be  supposed  not 
to  object  to  it.  They  might  say:  "So  long  as  the  land  re- 
mains land  we  desire  that  the  settlement  shall  subsist,  but, 
if  the  land  is  turned  into  money,  we  do  not  intend  to  cast 
upon  our  trustees  the  burden  of  a  new  settlement.  In  our 
settlement    no   provision   exists  with    regard  to  a   money 

(n  2  De  G.  «k  J.,  416. 
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fund,  and  we  have  no  intention  of  creating  a  new  money 
settlement." 

Then,  again,  I  inquire,  is  there  any  ambiguity  in  the  terms 
of  the  deed  as  it  stands  ?  I  am  at  a  loss  to  fina  any.  If  the 
parties  to  the  deed,  the  husband  and  wife,  intended  to  do 
what  they  have  said,  and  nothing  more,  they  seem  to  me  to 
have  expressed  themselves  with  ample  clearness.  It  is  quite 
true  that  there  is  no  recital  of  an  intention  that  the  surplus 
sale  moneys  shall  be  paid  to  the  husband,  and  it  is  said  that 
in  the  absence  of  such  a  recital  I  am  bound  to  infer  that  the 
money  was  intended  to  go  upon  trusts  corresponding  with 
the  legal  uses  of  the  settlement.  It  seems  to  me  that  that 
is  a  very  strong  contention.  The  difference  between  a  set- 
tlement of  land  and  a  settlement  of  money  is  one  which 
every  one  conversant  with  the  law  knows.  The  trustees  of 
tlie  settlement  had  not  undertaken  to  be  trustees  of  any 
money  fund,  no  trust  had  been  declared  of  any  money.  No 
powers  of  investment  were  inserted  in  the  settlement  which 
were  applicable  to  such  a  fund;  and  it  appears  to  me 
that,  if  the  parties  had  been  minded  to  create  that  which, 
did  not  exist  before,  a  money  settlement,  we  should  have 
found  that  intention  expressed  in  clear  and  unambiguous 
language,  and  provisions  inserted  in  the  deed  to  give  effect 
to  that  intention. 

Further,  it  is  said  that  I  am  bound  by  the  circumstances 
of  the  case  to  come  to  the  conclusion  that  there  was  a  result- 
ing trust  of  this  money.  What  are  the  circumstances  under 
which  that  inference  could  with  propriety  be  drawn  ?  There 
have  been  many  cases  in  which  tne  court  has  had  to  put  an 
interpretation  upon  the  uses  referred  to  in  a  proviso  for  rer 
demption,  where  that,  and  that  almost  alone,  has  been  the 
question  for  decision.  The  principle  of  these  cases  is  well 
expressed  in  Jackson  v.  Innes  ('),  *where  Lord  [215 
Redesdale  used  this  language:  "It  must  now  be  admitted 
as  an  established  principle,  to  be  applied  in  deciding  upon 
the  effect  of  mortgages  of  this  description,  whether  it  be  the 
estate  of  the  wife,  or  the  estate  of  the  husband,  if  the  wife 

{'oins  in  the  conveyance,  either  because  the  estate  belongs  to 
ler,  or  because  she  has  a  charge  by  way  of  jointure  or  dower 
out  of  the  estate,  and  there  is  a  mere  reservation  in  the  pro- 
viso for  redemption  of  the  mortgage,  which  would  carry  the 
estate  from  the  person  who  was  owner  at  the  time  of  exe- 
cuting the  mortgage,  or  where  the  words  admit  of  any  am- 
biguity, that  there  is  a  resulting  trust  for  the  benefit  of  the 

Q)  1  BIL,  126. 
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wife,  or  for  the  benefit  of  the  husband,  according  to  the  cir- 
cumstances of  the  case." 

I  am  not  convinced  that  Lord  Redesdale's  language  or  liis 
meaning  extends  to  the  kind  of  case  which  is  before  me, 
where  the  settlement  was  made  subject  to  an  absolute  power 
of  appointment  in  the  husband  and  wife,  giving  them  entire 
control  over  the  property  and  enabling  them  to  do  what 
they  liked  with  it.  Moreover,  the  cases  to  which  he  refer- 
red were  those  in  which  there  is  a  mere  reservation  in  the 
proviso  for  redemption,  or  an  ambiguity  in  the  words  of  the 
proviso  for  redemption.  In  the  present  case  I  have  not  to 
do  with  a  mere  reservation  in  the  proviso  for  redemption, 
or  with  an  ambiguity  in  the  words  of  the  proviso  for  re- 
demption. The  proviso  for  redemption  is  clearly  to  the  uses 
of  tne  settlement,  but  a  different  trust  is  declared  with 
regard  to  the  surplus  sale  moneys.  There  is  no  ambiguity, 
according  to  my  construction  of  the  deed,  and  it  is  not  there- 
fore a  case  which  comes  within  the  principle  laid  down  in 
Jackson  v.  Innes  (').  Furthermore,  it  apt)ears  to  me  that 
there  would  be  some  difficulty  in  saying  wnat  the  resulting 
trust  in  this  case  should  be ;  would  it  require  the  husband 
to  pay  the  moneys  over  to  the  trustees  of  the  settlement,  or 
would  it  require  him  to  hold  them  for  the  benefit  of  himself, 
his  wife,  and  his  children  ?  Upon  what  securities  ought  the 
trust  fund  to  be  invested  ?  What  power  of  changing  the 
investments  would  there  be  %  All  these  questions  might  be 
asked,  and,  in  my  opinion,  they  could  not  be  easily  an^ 
swered.  Moreover,  it  must  be  observed  that  the  result- 
ing trust  would  include  the  general  power  of  appointment, 
216]  aiid  the  husband  and  wife  would  *be  entitled'  by  an 
exercise  of  that  power  to  appoint  the  fund  absolutely  as 
they  pleased. 

In  one  word,  it  appears  to  me  that  a  resulting  trust  is  to  be 
implied  only  where  it  appears  that  the  taker  is  not  intended 
to  take  beneficially.  In  this  case  there  does  not  appear  to 
me  to  be  such  an  intention,  and  therefore  I  hold  that  there 
is  no  resulting  trust. 

Consequently,  as  against  Mr.  Hadley's  clients,  I  hold  that 
the  money  is  to  go  to  John  Davies,  his  heirs,  executors,  ad- 
ministrators, or  assigns.  The  question  now  arises  whether 
it  goes  to  the  heir  or  to  the  administratrix. 

iforth^  Q.C.,  and  E,  Wilkinson^  for  the  administratrix: 
The  land  has  been  converted  into  money,  and  it  must  de- 
volve upon  the  person  who  is  entitled  to  it  in  its  actual  con- 
dition.    But  for  this  declaration,  the  husband  w^ould  have 

0)  1  Bli.,  126. 
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Lad  no  interest  at  all.     Wright  v.  Rose{')  and  Bourne  v. 
Bourne {*)  do  not  apply. 

Tt/ssen,  for  the  heir-at-law :  The  intention  was  that,  if  the 
power  of  sale  was  exercised  during  tlie  husband's  life,  the 
money  should  become  his  personal  estate ;  but  that  if,  as  has 
happened,  the  sale  should  take  place  after  his  death,  the 
money  should  belong  to  his  heir.  The  cases  cited  apply,  and 
are  authorities  in  my  favor. 

Fry,  J.:  As  between  the  heir  and  the  administratrix,  it 
seems  to  me  that  the  money  must  go  to  the  administratrix. 
It  i's  in  the  nature  of  personal  property.  The  trust  to  pay 
does  not  arise  until  after  the  conversion  of  the  estate,  and 
the  personal  representative  is  entitled  to  it.  It  must  be 
borne  in  mind  also  that  the  husband,  to  whom  the  money  is 
directed  to  be  paid,  had  at  the  time  no  interest  in  the  equity 
of  redemption,  except  in  respect  of  the  ultimate  remainder 
to  him  in  the  event  of  failure  of  issue,  which  event  has  not 
arisen.  It  appears  to  me  that  I  am  really  dealing  with  this 
money  as  anected  by  a^  simple  direction,  given  by  persons 
who  had  *the  absolute  control  over  the  estate,  that  it  [217 
should  be  paid  to  a  particular  person. 

I  mast  therefore  make  a  declaration  that  the  legal  personal 
representative  of  John  Davies  is  entitled  to  the  fund. 

The  costs  of  all  i)arties  will  be  paid  out  of  the  fund. 

Solicitors  for  plaintiflf :  Bower  &  Cottony  agents  for  T.  H. 
Stephens,  Cardift. 

Solicitors  for  defendants :  Norris^  Aliens  &  Carter ^  agents 
for  W.  J.  Evans,  Llandovery. 

(>)  2  8.  A  S.,  828.  (>)  2  Hare,  86. 
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Charge  hy  a  Partner  on  hvt  Share  in  Partnership — Cho»e  in  Action — Bankruptcy  Act, 
1869,  «.  16,  tubs.  b'—BilU  of  Sale  Act,  1864,  ».  1-^oitU  Oumenhip — Partners. 

B.,  as  trustee  and  executor  of  his  father's  will,  became  entitled  to  one  half  share  in 
a  distillery  business  lately  carried  on  in  partnership  between  his  father  and  another. 
In  pursuance  of  a  provision  in  the  will,  B.  continned  the  partnership  business,  and 
afterwards  purchased  the  interest  of  the  beneficiaries  under  the  will,  and  execated 
mortgages  to  secure  the  purchase-money,  by  one  of  which,  dated  September,  1872, 
B.  assigned  all  his  beneficial  interest  under  his  father's  will  as  a  security  for  pay- 
ment of  the  money  due,  and  by  the  same  deed  charged  all  his  share  and  interest  m 
the  distillery  partnership,  and  in  the  good-will  of  the  business,  with  the  repayment 
of  the  money  due.     New  articles  of  partnership  were  then  entered  Into  between  B. 

26  Eng.  Rep.  30 
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and  the  old  partner,  in  which  the  former  appeared  as  the  owner  of  one  half  the 
business. 

In  June,  IS??,  B.  was  adjudicated  bankrupt,  and  his  share  in  the  partnership  had 
since  been  sold  to  the  other  partner  : 

Ileld^  as  between  B.'s  trustee  in  bankruptcy  ttnd  the  mortgagee,  that  the  mortgage 
of  B.'s  share  and  interest  in  the  partnership  was  a  charge  upon  a  cho9e  in  action,  and 
as  such,  was  not  affected  by  the  Bankruptcy  Act,  1869,  s.  16,  or  by  the  Bills  of  Sale 
Act.  1864  : 

Held,  also,  that  to  bring  partnership  goods  within  the  order  and  disposition 
clause,  they  must  have  been  in  the  sole  and  absolute  possession  of  the  bankrupt; 
and  that,  as  the  mortgagee  of  B.'s  share  had  not  acquired  the  right  to  take  posses- 
sicm  of  any  of  the  partnership  property,  B.  was  not  in  possession  ¥dth  the  consent 
of  the  true  owner. 

Ex  parte  Dorman  (*)  followed. 

Ryail  y.  Rotdes  (')  considered. 

This  was  an  appeal  from  an  order  of  the  Surrey  County 
Court  judge  dismissing  a  motion  of  Robert  Fletcher,  the 
trustee  in  bankruptcy  of  T.  Y.  C.  Bainbridge. 

Thomas  Drake  Bainbridge  (the  father  of  the  bankrupt) 
was  a  partner  in  the  distillery  in  Holborn  known  as  "An- 
derson &  Company,"  his  copartners  being  the  bankrupt,  to 
the  extent  of  oije-sixteenth,  and  Sir  Allan  Young.  On  the 
8th  of  February,  1870,  T.  D.  Bainbridge  (the  father)  died, 
having  by  his  will  and  codicil  devised  and  bequeathed  all 
his  real  and  personal  estate  to  two  trustees,  of  whom  T.  Y.  C. 
219]  Bainbridge  was  one,  upon  trust  to  sell,  *convert, 
and  divide  the  same  equally  among  his  four  sons,  T.  Y.  C. 
Bainbridge,  R.  Bainbridge,  E.  Bainbridge,  and  E.  R.  Bain- 
bridge. Considerable  discretionary  powers  as  to  conversion, 
winding-up  the  partnership,  and  generally,  were  given  by 
the  will  to  the  trustees.  T.  Y.  C.  Bainbridge  eventually  be- 
came the  sole  trustee  of  the  will,  and  continued  the  business 
for  some  time  in  partnership  with  Sir  Allan  Young.  In 
1872  arrangements  were  made  for  the  purchase  by  T.  Y.  C. 
Bainbridge  of  the  interests  of  his  brothers  under  the  will  in 
the  distillery,  and  mortgages  were  executed  to  secure  the 
purchase-money.  One  of  these  mortgages,  the  validity  of 
which  waq  the  subject  of  these  present  proceedings,  was 
dated  the  4th  of  September,  1872,  and  was  between  T.  Y.  C. 
Bainbridge  of  the  one  part,  and  E.  R.  Bainbridge  of  the 
other  part.  By  this  deed  T.  Y.  C.  Bainbridge  purported  to 
"assign  (but  not  so  as  to  pass  his  estate  as  trustee  under 
the  will,  but  only  his  beneficial  interest  thereunder)  unto  the 
said  E.  Rate  Bainbridge,  his  executors,  administrators,  and 
assigns,  all  the  share,  estate,  and  interest  of  him  the  said 
T.  Y.  C.  Bainbridge  in  and  under  the  said  recited  will  of  the 
said  T.  D.  Bainbridge,  deceased,  and  of  and  in  the  moneys 
and  estate  thereby  devised  and  bequeathed  as  aforesaid," 

(»)  Law  Rep.,  8  Ch.,  61.  (•)  1  Ves.  Sen.,  376. 
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as  a  security  for  payment  of  the  money  dne,  and  by  the 
same  deed  "charged  and  made  liable  all  the  share  and  in- 
terest of  him  the  said  T.  Y.  C.  Bainbridge  of  and  in  the  said 
distillery,  and  of  and  in  the  said  partnership,  and  of  and  in 
the  good-will  of  the  said  business,"  with  the  repayment  of 
the  money  due  to  his  brother. 

T.  Y.  C.  Bainbridge  continued  a  partner  in  the  distillery 
with  Sir  Allan  Young,  new  articles  of  partnership,  dated 
the  1st  of  April,  1873,  having  been  entered  into  between 
them,  in  which  T.  Y.  C.  Bainbridge  appeared  as  the  owner 
of  one  half  the  business. 

On  the  11th  of  June,  1877,  T.  Y.  C.  Bainbridge  was  adjudi- 
cated a  bankrupt ;  his  share  in  the  partnership  had  since 
been  sold  to  Sir  Allan  Young  for  over  £40,000. 

The  mortgage  of  the  4th  of  September,  1872,  was  admitted 
by  the  bankrupt's  trustee  to  be  a  valid  charge  to  the  extent 
of  over  £26,000,  being  the  value  of  an  undivided  moiety  of 
the  distillery  and  premises,  and  of  the  fixtures  thereon  not 
being  tenant's  or  trade  fixtures ;  but  the  trustee,  as  against 
E.  R.  Bainbridge,  the  mortgagee,  claimed  to  be  entitled  to 
the  proceeds  of  sale  of  the  *bankrupt'8  interest,  [220 
amounting  to  over  £14,000,  in  "the  tenant's  and  trade  fix- 
tures in  or  upon  the  said  distillery  and  premises,  and  in  the 
plant,  stock-in-trade,  assets,  property,  good-will,  and  book 
debts  of  the  late  firm  of  A.nderson  &  Co.,"  on  the  ground 
that  the  stock-in-trade  and  debts  were  within  the  provisions 
of  the  Bankruptcy  Act,  1869,  s.  15 ;  and  also  claimed  the 
fixtures  under  the  Bills  of  Sale  Act,  1854,  as  the  mortgage 
had  never  been  registered  in  pursuance  of  that  act.  The 
county  court  judge  having  disallowed  this  claim,  the  trustee 
now  appealed. 

WinsloWy  Q.C.,  and  Northmore  Lawrence^  for  the  appel- 
lant :  If  a  mortgagee  of  t)ne  partner's  share  allows  the 
mortgagor  to  retain  possession  of  the  mortgaged  property 
and  to  act  as  an  ostensible  partner,  his  security  will  not,  as 
to  chattels  which  are  within  the  doctrine  of  reputed  owner- 
ship, on  the  bankruptcy  of  the  mortgagor,  prevail  against 
his  trustee,  Ryall  v.  Rowles  (*) ;  Robson  on  Bankruptcy  (') ; 
and  even  the  lien  of  the  other  partners  upon  sucli  goods 
and  chattels  will  be  overridden  in  favor  of  the  creditors 
of  those  in  whose  order  and  disposition  the  goods  and 
chattels  were  at  the  time  of  the  bankruptcy :  Lindley  on 
Partnership  (*).  The  stock-in-trade  and  the  debts  having 
been  left  in  the  order  and  disposition  of  the  bankrupt,  we 
are  also  entitled,  under  the  5th  sub-section  of  sect.  15  of  the 

(»)  1  Ves.  Sen.,  875.  («)  Page  640.  (»)  8d  ed.,  p.  1194. 
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Bankruptcy  Act,  1869.  [They  also  referred  to  the  mode  of 
execution  against  a  partner  by  the  sheriff,  and  observations 
thereon  in  Lindley  on  Partnership  (*).]  As  to  the  fixtures, 
we  claim  them  under  the  Bills  of  Sale  Act,  1854,  as  the  mort- 
gage is  not  registered. 

Be  Oex^  Q.C.,  Cliarles  Browne,  and  'F inlay  Knight  for 
the  respondent :  The  mortgage  of  the  4th  of  September, 
1872,  was  a  mortgage  of  a  chose  in  action  ;  it  was  a  mort- 
gage of  the  bankrupt's  "share  and  interest  in  the  partner- 
ship," which  was  lawfully  assigned  to  us  before  any  act  of 
bankruptcy  was  committed.  The  ''share"  of  a  partner  is 
simply  his  proportion  of  the  partnership  assets  after  they 
have  all  been  realized  and  converted  into  money,  and  all  the 
221]  *debts  and  liabilities  have  been  paid  and  discharged : 
Lindley  (•).  Ryall  v.  Howies  (')  is  no  longer  applicable ; 
though  certainly  a  leading  case  to  the  effect  that  choses  in 
action  are  goods  and  chattels,  it  is  not  now  the  law  on  any 
other  point.  What  the  mortgagee  has  under  this  deed  is  a 
charge  on  a  share  in  the  partnership,  which  gives  him  a  right 
to  institute  proceedings  to  have  accounts  taken ;  this  right 
is  a  c7iose  in  action^  this  mortgage  is  distinctly  a  mortgage 
of  a  chose  in  action. 

To  bring  goods  within  the  order  and  disposition  of  a  bank- 
rupt under  the  Bankruptcy  Act,  1869,  s.  16,  they  must  be 
in  his  sole  possession  and  sole  reputed  ownership,  Ex  parte 
Dorman{*)'y  the  goods  were  in  the  bankrupt's  possession 
only  as  one  of  the  partners,  and  the  law  is  the  same  even 
where  one  partner  is  allowed  to  carry  on  the  business  osten- 
sibly as  his  own  :  Reynolds  v.  Bowley(^).  If  this  mortgage 
is  a  mortgage  of  a  chose  in  action,  as  we  say  it  is,  it  is  not 
within-  the  operation  of  the  Bills  of  Sale  Act,  for  it  is  not  a 
mortgage  of  anything  that  is  "capable  of  complete  trans- 
fer by  delivery"  according  to  sect.  7. 

[They  also  cited  Lindley  f);  Ex  parte  Kemp  (^)  \  Taylor 
V.  Fields  (•) ;  Skipp  v.  Harwood  (*) ;  West  v.  Skip  (") ;  In  re 
Wait{'').^ 

Winslow,  in  reply. 

Bacon,  C.J.:  The  case  of  Ryall  v.  Rowles  has  been  re- 
ferred to  at  very  great  length,  and  it  has  been  said  that  that 
case  ^las  never  been  disputed ;  and,  no  doubt,  there  is  a 
great  deal  to  be  found  in  that  case  that  never  was  disputed 

(>)  8d  ed.,  pp.  707-709.  O  Law  Rep.,  9  CK,  888 ;    8  Eng.  R., 

(«)  8d  ed.,  p.  681.  922. 

(»)  1  Vea.  Sen.,  876.  (»)  4  Ves.,  896. 

(«)  Law  Rep.,  8  Ch.,  61.  (»)  2  Sw.,  886. 

(*)  Law  Rep.,  2  Q.  B.,  474.  (»o)  i  Ves.  Sen.,  289. 

(•)  3d  ed.,  pp.  708,  710,  718.  i(»)  1  Jac.  <k  W.,  606. 


Vol  Vin.]  CHANCERY  DIVISION.  237 

C.J.6.  In  re  Bainbridge.      Ex  parte  Fletcher.  1678 

when  that  case  was  decided.  There  the  court  ultimately  de- 
cided that  the  interests  were  choses  in  action^  except  all  the 
fixtures,  and  that  they  passed  under  the  order  and  dispo- 
sition clause.  But  the  law  has  been  wholly  altered  since 
then.  No  choses  in  action  now  pass  under  the  order  and 
disposition  *clause  except  debts  due  in  the  course  of  [222 
trade  or  business.  The  alteration  of  the  law  was  made  not 
unadvisedly,  because  very  hard  cases  had  occurred.  How- 
ever, I  need  not  more  particularly  refer  to  that.  What  I 
most  have  to  deal  with  are  the  facts  of  this  particular  case, 
and  they  appear  to  me  to  be  admitted  by  tne  parties  to  be 
these :    [His  Lordship  then  stated  the  facts.] 

Now  tne  father's  interest  has  not  been  questioned.  After 
the  charges  upon  the  partnership  were  satisfied,  what  re- 
mained would  be  clear  surplus.  If  his  trustee  chose  to 
withdraw  the  capital  from  the  business  he  would  be  entitled 
to  receive  his  money;  until  then  the  interests  of  the  persons 
entitled  under  the  father's  will  were  purely  equitable. 

There  was  no  other  way  of  dealing  with  their  rights.  The 
son,  succeeding  to  the  father's  business,  was,  as  to  every  part 
of  the  father's  share,  a  trustee  only,  and  he  had  no  other 
right  or  interest  in  any  part  of  it  but  in  his  character  of 
trustee,  and  as  trustee  he  must  carry  on  his  late  father's 
business — and  the  testator  meant  that  that  should  be  so. 
The  estate  of  the  testator  was,  and  always  has  been,  an  estate 
held  in  trust  to  carry  on  the  business.  Then  the  legatees, 
having  thought  it  right  to  call  for  a  division  of  this  estate, 
bargain  with  the  son  to  sell  their  interests,  and  the  money 
not  being  forthcoming,  he  assigns  to  his  brothers  all  the 
interest  in  his  father's  estate  when  it  should  be  forthcoming, 
and  he  charges  his  own  small  interest  in  the  partnership 
with  the  payment  of  the  same  debt.  That,  I  think,  is  the 
state  in  which  things  happened  to  be  when  the  act  of  bank- 
ruptcy was  committed. 

Now,  the  trustee  here  claims  by  relation  to  the  act  of 
bankruptcy,  which  is  said  to  have  been  some  time  in  the 
month  of  October,  1876.  The  trustee  says  that,  the  prop- 
erty having  been  left  in  the  order  and  disposition  of  this 
bankrupt  under  the  Bankruptcy  Act,  s.  15,  he  is  entitled  to 
claim  it.  First  of  all,  it  was  not,  in  point  of  fact,  within 
the  order  and  disposition  of  the  bankrupt  at  all.  He  was 
trustee  and  trustee  only  of  it,  except  his  own  small  share. 
But  the  act  of  Parliament  is,  in  my  judgment,  perfectly 
clear,  and  even  if  I  had  not  the  assistance  of  Ex  parte  Dor- 
man{*)y  and  if  I  was  not  bound  by  that  case  I  should  act 

(')  Law  Rep.,  8  Ch„  61. 
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upon  it.  It  is  as  clear  as  anything  can  possibly  be.  [His 
223]  *Lordsliip  read  sect.  16,  sub-sect.  6,  and  continued :] 
Can  it  be  said  that,  these  two  gentlemen  carrying  on  part- 
nership together,  any  one  part  of  this  property  remained  in 
the  order  and  disposition  of  the  bankrupt  witn  the  consent 
of  the  true  owner.  Not  only  do  I  adopt  the  judicial  inter- 
pretation in  Ex  parte  Dorman  (*),  and  say  it  relates  to  sole 
possession  of  that  kind  alone,  but  I  say  that  it  must  be 
necessarily  so,  for  it  is  impossible  to  point  out  anything  in 
the  case  to  show  that  either  of  these  partners  was  more  a 
partner  than  the  other.  Partneirs  are  possessed  per  mie  et 
per  tout;  and  each  of  them  was  lawfully  in  possession  of 
the  whole  of  the  assets,  but  not  exclusively  in  possession,  not 
solely  in  possession.  It  is  said  that  a  partner  might  do  and 
could  do  almost  anything  without  limit,  provided  it  is  within 
the  law — that  every  partner  may  deal  as  he  will  with  the 
partnership  property,  and  in  collecting  the  partnership 
assets.  How  does  he  deal  with  them  %  Everything  he  does 
is  done  on  the  presumption  that  he  is  lawfully  constituted 
agent  of  his  partner,  that  is,  that  they  are  both  owners; 
neither  is  more  the  owner  than  the  other ;  neither  is  sole 
owner.  They  are  both  entitled  to  do  all  lawful  things  until 
the  conclusion  of  the  partnership  transactions ;  whichever 
of  them  does  a  thing,  he  does  it  for  himself  and  the  other, 
and  does  nothing,  takes  no  action,  except  under  the  part- 
nership. I  am  wholly  at  a  loss  to  supply  any  words  to 
sect.  16  such  as  the  appellant  suggests  to  me.  If  the  exclu- 
sion of  choses  in  action  was  not  sufficient,  then,  I  say,  there 
is  no  sole  possession — no  sole  order  and  disposition — no 
holding  out  to  the  world,  and  no  other  circumstances  of  that 
kind.  The  thing  is  essentially  a  chose  in  action  and  nothing 
else.  The  interest  he  had  as  trustee  was  a  legal  interest  as 
distinguished  from  the  beneficial  interest  which  he  had  under 
his  father's  will,  and  that  which  was  acquired  by  the  trans- 
action with  his  brother  was  a  chose  in  action  and  nothing 
else.  There  can  be  no  doubt,  at  this  time  of  day,  thrown 
upon  the  law  that  a  partner  is  entitled  only  to  such  share  of 
the  partnership  property  as  may  exist  after  all  the  debts  of 
the  partnership  are  paid  and  the  property  has  been  realized  ; 
and  when  it  has  been  realized  it  cannot  be  said  that  the  part- 
nership debts  are  paid  but  by  realization.  That  is  what  the 
respondent  in  this  case  claims.  He  says,  ''I  am  the  owner 
224]  *of  a  chose  in  action  lawfully  assigned  to  me  before 
any  act  of  bankruptcy  was  committed,  and  if  any  act  of 
bankruptcy  was  committed,  to  whatever  it  relates,  it  cannot 

(»)  Law  Rep.,  8  Ch.,  81. 
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apply  to  this  chose  in  action.  This  right  which  I  have  is  to 
take  proceedings  to  require  my  brother  to  ascertain  this  trust 
estate — to  withdraw  it  from  risk  if  it  is  proper  and  right  that 
it  should  be  withdrawn  from  risk — to  take  accounts  of  the 
estate  of  the  testator  whose  trustee  he  is,  so  that  I  may  know 
to  what  I  am  entitled  under  the  will,  and  that  it  may  be 
ascertained."     That  is  the  simple  state  of  the  case. 

With  the  greatest  respect  and  veneration  for  the  case  of 
RyaU  V.  Bowles  {')^  I  do  not  think  that  that  case  has  the 
remotest  application  to  this  question  before  me,  now  that 
the  law  is  altered  respecting  cnoses  in  action. 

A  sum  of  money  is  due  from  Sir  Allan  Young,  which  may 
be  sued  for  if  it  is  not  voluntarily  paid,  but  which  Sir  Allan 
Young  will  not  pay  until  he  has  a  title  to  the  thing  he  has 
purchased,  and  in  order  to  make  a  title  it  is  necessary  that 
the  respondent  should  join.  The  respondent  holds  a  mort- 
gage upon  the  estate  oi  his  father  and  a  charge  upon  the 
estate  of  his  brother — ^such  as  it  was — the  share  which  he 
had  in  the  partnership.  That  charge  must  be  satisfied  by 
payment  to  the  man  who  is  entitled. 

I  therefore  desire  it  to  be  understood  that,  in  my  opinion, 
there  is  no  doubt  about  the  right  of  a  partner,  notwithstand- 
ing the  cases  which  have  been  referred  to,  and  the  dicta  on 
the  subject,  and  notwithstanding  what  Ijord  Eldon  says  in 
In  re  Waiti^)^  that  that  matter  had  frequently  disturbed 
his  mind,  as  to  the  right  of  the  sheriff  to  seize.  The  sheriff 
may  seize  the  share  of  a  partner.  He  cannot  seize  the  table 
or  the  chairs  in  their  entirety  because  the  other  party  is  en- 
titled, but  he  is  entitled  to  half  of  everything  that  is  there, 
a  half  of  what  is  seized  as  well  as  of  that  which  is  not  seized. 
The  interest  which  a  partner  can  have  in  the  partnership  is, 
not  a  right  to  the  chattels — not  any  order  or  disposition  of 
them  otnerwise  than  under  the  partnership  contract;  nor  is 
it  suggested  here  that  there  was  anv  holding  out,  or  any- 
thing of  that  sort,  Whatever  the  sheriff  may  do,  he  can 
only  seize  that  to  which  the  partner  may  be  entitled — his 
ascertained  share.  The  interest  which  the  respondent  had 
was  a  chose  lit  action  and  *8omething  which  could  [225 
not  be  ascertained  but  by  process  of  law ;  and,  in  my  opinion, 
his  mortgage  and  his  charge  are  perfectly  valid,  and  he  is  en- 
titled to  have  them  paid  out  of  the  purchase-money  which 
Sir  Allan  Young  has  contracted  to  pay.  The  appeal  must 
be  dismissed  with  costs. 

Solicitors  for  trustee :  Lewis^  Munns  &  Longden. 
Solicitors  for  E.  R.  Bainbridge:  Miaet^  Smith  &  Co. 

(«)  1  Ves.  Sen.,  876.  («)  1  Jac.  &  W.,  605. 
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[8  Chancery  Division,  225.] 
CJ.B.,  March  11,  1878. 

In  re  Winter.      Ex  parte  Bolland. 

Mutual  Dealings" — Bankruptcy  Act,  1869,  8.  89. 


<« 


One  of  the  terms  of  an  engineerintr  contract  was  that  the  plant  brought  by  the 
contractor  on  to  the  works  should  "be  deemed  the  property  of  the  employers  "  fur 
the  time  being,"  and  shoold  "  not  be  removed  daring  the  progress  of  the  work  with- 
out the  written  order  of  the  engineer,"  and  that  in  case  of  suspension  of  the  works 
by  the  engineer  for  any  act  or  default  of  the  contractor,  the  same  should  be  "  subject 
to  be  used "  in  and  about  the  completion  of  the  works.  The  works  were  suspended 
by  the  engineer,  the  contractor  went  into  liquidation,  and  the  works  having  been 
completed  by  the  employers,  th^  plant  was  by  consent  sold  : 

Held,  that  the  plant  did  not  become  the  property  of  the  emplo3^er8,  and  that  the 
user  of  the  materials  by  the  employers  after  the  suspension  of  the  works  was  not 
such  a  "  dealing "  within  the  meaning  of  the  39th  section  of  the  Bankrupt<;y  Act, 
1869,  as  that  the  employers  were  entitled  to  set  off  the  value  of  the  plant  against  the 
sum  due  to  them  from  the  contractor  for  breach  of  the  contract 


[8  Chancery  Division,  286.] 
Fry,  J.,  June  18,  1877.    C.A.,  Feb.  22,  28,  1878. 
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[1876     O.     19.] 
Jdpeeifie  Performance — Divisible  Contract — Performative  of  Pari — Agreement  in  pari 

legal  and  in  part  iUegal — Fraud — Ultra  Vtree, 

An  action  was  broueht  by  a  company  for  the  specific  performance  by  the  defend- 
ant of  an  agreement  which  he  had  entered  into  to  take  2,000  £10  shares  in  the  com- 
pany, and  pay  for  them  in  such  numbers  and  at  such  times  as  should  be  required 
for  the  purposes  of  the  company.  His  name  had  been  placed  on  the  register  of 
shareholders,  and  a  call  had  been  made  upon  him  which  he  refused  to  pay.  Con- 
temporaneously with  the  agreement  to  take  the  shares  the  board  of  directors  had 
agreed  with  the  defendant  to  pay  him  £4,000  in  consideration  of  services  rendt^red 
by  him  to  the  company.  This  sum  was  to^e  paid  twelve  months  after  the  shares 
should  have  been  paid  for  in  full.  The  directors  afterwards  called  on  the  defend- 
ant to  pay  up  the  fuU  amount  of  1,000  of  his  shares,  which  he  refused  to  do. 
The  defendant  alleged  that  the  two  agreements  formed  really  only  one  contract  for 
the  issue  of  the  shares  at  a  discount ;  that  he  had  not  rendered  an^y  services  to  the 
company  ;  and  that  the  contract  was  divided  into  twO  parts  for  the  express  purpose 
of  evading  a  provision  of  the  company's  articles  of  association  which  prohibiied  the 
directors  from  issuing  shares  at  a  price  below  par  without  the  consent  of  a  general 
meeting.     No  such  consent  had  been  given  to  the  contract  with  the  defendant : 

Hefd,  that,  as  the  defendant  had  acted  in  collusion  witli  the  directors  to  defraud 
the  company,  he  could  not  be  heard  to  set  up  this  fraud  /or  the  purpose  of  making 
invalid  the  agreement,  which  was  ex  facie  valid,  to  take  and  pay  for  the  shares  : 

That  as  the  parties  had  contemplated  a  piecemeal  performance  of  the  one  agree- 
ment, the  court  could  compel  a  performance  of  a  part : 

That,  in  the  absence  of  any  proof  of  mala  fides,  the  resolution  of  the  directors  to 
call  up  the  amount  of  the  shares  was  conclusive  evidence  that  the  money  was  re- 
quired for  the  purposes  of  the  company. 

Specific  performance  of  the  agreement  to  take  and  pay  for  the  shares  was  accord- 
ingly decreed. 

The  decision  of  Fry,  J.,  affirmed. 
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This  was  an  action  for  the  specific  performance  by  the  de- 
fendant of  an  agreement  by  him  to  take  and  pay  for  shares 
in  the  Odessa  Tramways  Company,  Limited.  The  company 
was  incorporated,  by  registration  under  the  Companies 
Acts,  1862  and  1867,  in  December,  1875,  for  the  purpose  of 
adopting  and  carrying  into  eflfect  an  agreement  for  the  pur- 
chase of  a  concession,  granted  by  *the  municipality  of  [236 
the  city  of  Odessa,  in  Russia,*  of  the  right  to  construct  and 
work  certain  tramways  in  the  citv  and  suburbs  of  Odessa. 
The  capital  of  the  company  was  nxed  at  £360,100,  divided 
into  36,000  shares  of  £10  each,  and  100  founders'  shares  of 
£1  each. 

Clause  10  of  the  articles  of  association  was  as  follows : 
"  The  board  may  at  any  time,  and  from  time  to  time,  issue 
or  dispose  of  any  of  the  share  capital  for  the  time  being  un- 
issued, to  such  persons,  in  such  proportions,  and  at  such 
price  at  or  above  par  as  the  board  may  think  fit,  but  no 
shares  shall  be  issued  at  a  price  below  par  without  the  con- 
sent of  a  general  meeting." 

Clause  36  provided  :  "  The  board  may  from  time  to  time, 
if  they  think  fit  (provided  that  the  option  is,  in  the  first 
instance,  offered  without  preference  to  all  the  members), 
receive  from  any  of  the  members  willing  to  advance  the 
same,  all  or  any  part  of  the  moneys  due  upon  their  respec- 
tive shares  beyond  the  sums  actually  called  for,  and  the 
amount  for  th^e  time  being  paid  in  advance  of  calls  shall  bear 
interest  at  such  rate  as  shall  be  determined  by  the  board, 
not  exceeding  ten  per  cent,  per  annum." 

By  clause  37:  *'The  board  may  also  in  like  manner,  and 
without  prejudice  to  any  other  power  given  to  them  by  the 
statutes"  (meaning  thereby  the  Companies  Acts,  1862  and 
1867,  and  any  other  act  in  force  concerning  joint  stock  com- 
panies and  necessarily  affecting  tlie  company)  ^'or  these 
presents,  do  either  or  both  of  the  following  things  : 

''(1).  Make  arrangements  on  the  issue  of  sliares  for  a  dif- 
ference between  the  holders  of  such  shares  in  the  amount 
of  calls  to  be  paid,  and  in  the  time  of  the  payment  of  such 
calls. 

*'(2).  Pay  dividend  in  proportion  to  the  amount  called 
and  paid  up  on  each  share,  in  cases  where  a  larger  amount 
is  called  and  paid  up  on  some  shares  than  on  others." 

The  company  did  not  succeed  in  getting  many  of  their 

shares  subscribed  for  by  the  public,  and  for  the  purpose  of 

raising  capital  an  agreement  in  writing  was  on  the  4th  of 

January,  1876,  entered  into  between  the  company  of  the  one 

25  Eno.  Rep.  31 
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part,  and  the  defendant,  Alexander  Mendel,  of  the  other 
part,  whereby  it  was  agreed  as  follows  : — 

*'(1).  The  said  A.  Mendel  shall  subscribe  for  2,000  shares 
237]  in  *the  comi)any,  which  shall  be  taken  up  and  paid 
for  in  full  by  him  in  such  numbers  and  at  sucii  times  aa 
shall  be  required  for  the  purposes  of  the  company.  - 

"(2).  In  consideration  of  the  said  A.  Mendel  so  subscrib- 
ing and  paying  for  the  said  Shares  the  company  agrees  to 
give  to  tne  said  A.  Mendel  the  option  of  subscribing  for 
15,000  further  shares  in  the  company  (being  part  or  the 
first  issue)  at  their  par  value,  such  option  to  be  exercised  as 
regards  5,000  shares  part  thereof  within  eighteen  months 
from  the  date  hereof,  as  regards  5,000  shares  further  part 
thereof  within  two  years  from  the  date  hereof,  and  as  re- 
gards 5,000  shares,  being  the  remainder  thereof,  within  three 
years  from  the  date  hereof.  The  company  shall  have  the 
right  of  disposing  of  any  of  the  said  shares  not  subscribed 
for  by  the  said  A.  Mendel  within  the  times  above  mentioned. 

*'(3.)  The  said  A.  Mendel  may,  as  regards  all  or  any  of 
the  shares  referred  to  in  the  preceding  paragraph,  either 
pay  for  the  same  in  full,  or  pay  such  an  amount  in  respect 
of  such  shares  as  shall  be  then  called  up  in  respect  of  each 
of  the  other  shares  issued  by  the  company." 

This  agreement  was  adopted  by  a  resolution  of  the  board 
of  directors  passed  at  a  meeting  on  the  4th  of  January,  1876. 
Mendel  was  present  at  the  meeting,  and  the  agreement  was 
then  signed  by  him  and  by  the  secretary  on  behalf  of  the 
company.  It  was  also  resolved  that  his  name  should  be  en- 
tered in  the  company's  register  of  shareholders  as  the  holder 
of  2,000  shares.  At  the  same  meeting  the  following  resolu- 
tion was  passed  :  "  That  the  letter  addressed  to  Mr.  Mendel 
by  the  company  engaging  to  pay  him  the  sum  of  £4,000  in 
consideration  of  his  services  be  signed  by  the  secretary  of 
the  company  and  handed  to  Mr.  Mendel."  On  the  same  day 
this  letter  was  handed  to  Mendel.     It  was  as  follows : — 

''Dear  Sir, — By  a  minute  of  the  board  passed  at  a  meet- 
ing held  this  day  it  has  been  agreed  to  pay  you  the  sum  of 
£4,000  in  consideration  of  the  services  rendered  by  you  in 
connection  with  this  company.  This  sum  is  to  be  paid  by  a 
draft  or  drafts  to  be  drawn  by  you  on  and  accepted  by  the 
company,  payable  twelve  months  after  date,  and  to  be 
238]  dated  on  the  day  when  you  shall  *have  paid  in  full  for 
the  whole  of  the  2,000  shares  of  the  company  which  have 
been  subscribed  for  by  you.  Yours  faithfully, 

''(Signed)        E.  M.  Eraser,  Secretary." 
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A  few  days  afterwards  Mendel's  name  was  entered  on  the 
company's  register  of  shareholders  as  the  holder  of  2,000 
shares  on  which  nothing  had  been  paid.  On  the  6th  of 
March,  1876,  the  board  of  directors  passed  a  resolution  that 
Mendel  be  called  npon  to  pay  £10,000,  part  of  the  amount 
payable  upon  the  2,000  shares  agreed  to  be  taken  by  him 
and  to  be  paid  in  full,  the  same  being  required  for  the  pur- 
poses of  the  company. 

On  the  8th  of  March,  1876,  the  secretary  of  the  company 
wrote  the  following  letter  to  Mendel : — 

"Dear  Sir, — The  directors  desire  me  to  request  that  you 
will  be  good  enough  to  remit  within  ten  days  from  this  date 
the  sum  of  £10,000  in  respect  of  1,000  of  the  2,000  paid-up 
shares  to  be  subscribed  for  by  you  under  your  agreement 
with  the  company  of  the  4th  of  January  last.  The  directors 
desire  me  further  to  state  that  it  is  probable  the  balance 
will  be  required  in  the  course  of  two  months. 

''I  am,  dear  Sir, 

' '  Yours  faithfully, 
**  (Signed)        E.  M.  Fraser,  Secretary.'' 

On  the  16th  of  March  Mendel  wrote  the  following  letter, 
addressed  to  the  directors  of  the  company : — 

"  Gentlemen, — Yours  of  8th  inst.  came  here  to  hand,  and 
I  had  made  my  arrangements  to  pay  you  to-morrow  £10,000 
against  1,000  shares  paid  up  of  your  company  to  be  taken 
by  me.  I  have  been  advised  not  yet  to  tate  up  any  shares 
as  long  as  the  transfer  of  the  concession  to  you  is  not  en- 
tirely settled.  The  concession  is,  as  I  am  informed,  trans- 
ferred to  you,  but  that  transfer  is  not  ratified  by  the  Rus- 
sian Government  by  the  sanction  of  your  company  as 
necessary.  It  is  absolutely  wanted  that  the  municipality  of 
Odessa  applies  in  St.  Petersburg  for  that  ratification  or  ad- 
mission of  the  English  company.  Without  this  your  com- 
Eany  has  no  legal  existence  nor  any  rights  in  Russia.  I 
ear  this  formality  won't  take  long  time  to  be  obtained.  I 
hope  to  be  in  *the  opportunity  to  discuss  matters  [239 
verbally  with  you  in  a  few  days. 

'*!  am.  Gentlemen, 

"Yours  faithfully, 

**  (Signed)        A.Mendel." 

Further  correspondence  ensued,  in  the  course  of  which 
Mendel  said  that  he  could  not  consider  himself  any  longer 
bound  to  take  up  shares  in  the  company,  and  he  declined  to 
pay  the  £10,000. 
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On  the  9th  of  May,  1876,  the  company  commenced  this 
action.  They  alleged  in  their  statement  of  claim  that  on 
the  8th  of  March,  when  they  called  for  the  £10,000,  they 
required  it  for  the  purposes  of  their  undertaking,  and  that 
they  had  been  unable  to  proceed  with  it,  and  had  been 
seriously  injured  by  reason  of  the  defendant  repudiating 
his  part  of  the  agreement.  They  claimed  specific  perform- 
ance by  the  defendant  of  his  part  of  the  agreement  of  the 
4th  of  January,  1876,  or  damages  to  the  amount  of  £20,000. 

By  his  statement  of  defence  Mendel  alleged  that  the  agree- 
ment of  the  4th  of  January,  1876,  and  the  resolution  of  the 
board  of  the  same  date  as  to  the  payment  of  £4,000  to  him* 
for  his  services,  really  formed  in  enect  one  agreement  for 
the  issue  of  shares  to  him  at  a  discount  of  20  per  cent.,  and 
that  he  had  never  rendered  any  services  to  the  company. 
The  agreement  was  never  sanctioned  by  a  general  meeting 
of  the  company,  and  was  therefore  ultra  vires  and  void. 
He  also  said  that  it  was  a  condition  precedent  to  his  sub- 
scribing for  shares  that  the  company  should  be  in  a  position 
at  once  to  proceed  with  the  construction  of  the  first  section 
of  the  tramways,  and  this  thev  could  not  do  because  they 
had  not  obtained  the  license  of  the  Russian  Government  to 
trade  in  Russia.  The  defendant  also  alleged  that  when  the 
call  was  made  on  him  the  application  was  not  made  bona 
fide^  that  the  money  was  not  really  required  for  the  pur- 
poses of  the  company,  that  the  company  had  proved  a  com- 
plete failure,  and  that  there  was  no  hope  of  their  ever  carrying 
out  the  purposes  for  which  it  had  been  formed.  By  way  of 
counter-claim  he  asked  to  have  his  name  removed  from  the 
company's  register  of  shareholders. 

The  plaintiffs,  in  their  reply,  denied  that  the  application 
to  the  defendant  was  not  bonafide^  and  said  that  the  com- 
240]  pany  had  ^proved  a  commercial  failure  in  consequence 
of  the  defendant  not  performing  his  agreement. 

The  action  was  tried  before  Mr.  Justice  Fry  on  the  18th 
of  June,  1877. 

Oookson,  Q.C.,  Kemp,  Q.C.,  and  J.  C.  Mathews,  for  the 
.plaintiffs;  The  defendant  has  shown  no  reason  why  the 
agreement  should  not  be  performed. 

iVbr^A,  Q.C.,  Romer,  and  F.  H.  Lewis,  for  the  defendant : 
In  the  first  place,  the  two  agreements  were  really  one 
arrangement  for  the  issue  of  shares  at  a  discount.  It  was 
divided  into  two  agreements  for  the  purpose  of  evading  the 
prohibition  of  clause  10  of  the  articles  of  association.  No 
services  had  been  rendered  by  the  defendant  to  the  com- 
pany; the  £4,000  was  really  a  discount  from  the  price  of  the 
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shares.     The  whole  arrangement  was  ultra  vires,  and  the 
court  will  not  enforce  the  performance  of  a  part  of  it. 
[Fry,  J.,  referred  to  Wilkinson  v.  Clements  {').] 

When  the  atgreement  is  really  one,  the  court  will  not  be 
blinded  by  merely  a  colorable  sepai-ation.  The  evidence 
shows  that  there  was  one  agreement  that  he  should  take  the 
shares  at  an  abatement  of  price,  and  this  agreement  was 
afterwards  carried  in  to  effect  by  the  two  separate  agreements. 
The  object  of  the  separation  was  to  avoid  difficulties  with 
the  shareholders,  to  avoid  showing  on  the  minutes  that  the 
directors  were  doing  what  they  were  not  authorized  to  do. 
They  might  be  acting  in  good  faith,  though  they  were  at- 
tempting to  do  that  which  was  ultra  vires. 

Secondly.  The  obtaining  of  the  sanction  of  the  Russian 
Government  was  a  condition  precedent  to  the  requiring  pay- 
ment of  the  money.  The  money  was  to  be  called  for  only 
when  required  for  the  purposes  of  *the  company,  and  those 
purposes  could  not  be  eifected  until  the  sanction. of  the  Rus- 
sian Government  was  given. 

Thirdly.  The  directors  were  not  authorized  to  make  calls 
in  this  way  on  one  shareholder  alone.  All  the  shareholders 
must  be  treated  alike.  Clause  37  of  the  articles  does  not 
justify  the  making  of  this  call. 

^Cookson,  in  reply,  upon  the  question  of  the  valid-  [241 
ity  of  the  agreement  only  :  The  two  agreements  are  several 
in  form  as  well  as  in  the  mode  in  which  they  are  to  be  car- 
ried out.  The  bills  for  the  £4,000  are  not  to  be  accepted 
until  the  defendant  has  paid  up  the  whole  of  the  £20,000  for 
the  shares,  and  then  they  are  not  to  be  payable  for  a  year. 
This  interval  of  time  prevents  the  agreement,  if  it  is  one, 
from  being  an  agreement  for  the  issue  of  shares  below  par. 
We  are  only  asking  now  for  the  payment  of  £10,000.  More- 
over, clause  10  of  the  articles  only  imposes  a  restriction  on 
the  powers  of  the  directors.  It  is  the  company  who  are 
now  seeking  to  enforce  the  agreement.  The  defendant, 
who  was  aware  of  the  restriction,  cannot  take  advantage 
of  an  agreement  ultra  vires  the  directors,  and  he  cannot 
repudiate  his  own  agreement.  The  company  may  adopt 
the  agreement  by  the  defendant  to  take  the  shares,  and  he 
cannot  set  up  the  collateral  qualification  of  it.  We  are 
not  bound  to  show  that  the  defendant  rendered  services  to 
the  company. 

Fry,  J. :  The  construction  of  the  agreement  does  not  ap- 
pear to  me  to  be  open  to  any  difficulty.  Mr.  Mendel  agrees 
immediately  to  subscribe  for  2,000  shares.     He  agrees  to 

(>)  Law  Rep.,  8  Ch.,  96 ;  4  Eng.  R.,  782. 
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take  up  and  pay  for  those  shares  in  full,  in  such  numbers 
and  at  such  times  as  shall  be  required  for  the  purposes  of 
the  company.  Now  I  think  that,  at  any  rate  prima  facie^ 
the  persons  who  are  to  determine  whether  thep  shares  are  re- 
quired to  be  taken  up  for  the  purposes  of  the  companv  are 
the  managing  body,  the  directors  of  the  company.  Then 
the  next  clause  of  the  agreement  give^Mr.  Mendel  the  option 
of  taking  15,000  further  shares  at  par  at  certain  specified 
times,  and  it  gives  the  company  the  right  of  disposing  of 
any  of  those  snares  which  he  may  not  take  up  at  those  times 
respectively.  That  carries  with  it,  in  my  opinion,  a  clear 
obligation  on  the  part  of  the  company  to  retain  a  sufficient 
number  of  shares  to  answer  the  option  up  to  the  respective 
times  at  which  it  is  to  be  exercised ;  and  afterwards  they 
may  dispose  of  them.  The  considerations  for  the  agree- 
ment are  abundant  on  each  side.  And  then,  by  the  third 
clause,  the  agreement  gives  to  Mendel  the  option  of  pay- 
242]  ing  for  the  *15,000  shares  in  full,  if  he  so  thinks  fit, 
or-of  paying  "such  an  amount  in  respect  of  sucli  shares 
as  shall  be  then  called  up  in  respect  of  each  of  the  other 
shares  issued  by  the  company,"  if  he  prefers  that  mode  of 
payment. 

[His  Lordship  then  referred  to  the  resolution  of  the  4th 
of  January,  1876,  the  entry  of  Mendel's  name  on  the  regis- 
ter, and  the  resolution  of  the  6th  of  March,  1876,  and  con- 
tinued :] 

There  was,  therefore,  a  conclusion  come  to  by  the  proper 
persons  that  £10,000  was  required  for  the  purposes  of  the 
"company.  It  has  been  suggested  that  it  was  not  really  so 
required,  but  that  suggestion  does  not  prevail  with  me,  be- 
cause it  appears  that  the  company  were  proceeding  or  were 
intending  to  proceed  with  their  works  at  Odessa,  and  they 
might  well,  therefore,  require  the  sum  of  £10,000  for  that 
purpose.  It  is  not  proved  to  my  satisfaction  that  the  com- 
pany had  abandoned  the  intention  of  carryirtg  their  works 
into  effect.  I  therefore  come  to  the  conclusion  that  the 
money  was  really  required  for  the  purposes  of  the  company, 
and  there  is  certainly  nothing  to  induce  me  to  conclude  that 
they  passed  this  resolution  mala  fide, 

Mr.  North  and  Mr.  Romer  have  argued  three  points  before 
me  with  regard  to  the  agreement.  The  first  point  arises  on 
the  10th  clause  of  the  articles  of  association  of  the  company. 
It  is  said  that  the  letter  of  the  4th  of  January,  1876,  from 
the  secretary  of  the  company  to  Mr.  Mendel,  by  which  the 
company  agreed  to  pay  him  £4,000  in  consideration  of  ser- 
vices rendered  by  him  in  connection  with  the  company,  was 
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written  contemporaneously  with  the  agreement,  and  it  is  said 
by  Mr.  Mendel  that  he  had  never  rendered  any  services  to 
the  company,  and  for  aught  I  know  that  statement  may  be 
true.  He  says,  further,  that  this  letter  was  written  in  pur- 
suance of  an  arrangement  or  an  agreement  between  him  and 
the  directors  of  the  company  that  they  should  in  effect  col- 
lude together  for  the  purpose  of  making  a  bargain  in  itself 
bad,  because  it  violates  the  provision  of  the  10th  clause  of 
the  articles  of  association  that  shares  should  not  be  issued 
at  a  discount,  while  at  the  same  time  it  should  appear  to  be 
good,  and  by  which  Mr.  Mendel  should  get  £4,000  from  the 
company  as  payment  for  services  rendered,  when  he  had,  in 
fact,  never  rendered  any  service  whatever  to  the  company. 
That  was  the  arrangement  which  he  says  *he  came  to  [243 
with  the  chairman  of  the  company,  and  his  counsel  nave 
asked  me  to  conclude  upon  the  evidence  that  this  arrange- 
ment was  adopted  by  the  other  directors  of  the  company. 
Now  I  am  bound  to  admit  that  the  collocation,  in  point  of 
time,  of  the  two  transactions  affords  very  great  color  to  the 
argument,  and  I  will  assume,  for  the  purposes  of  my  judg- 
ment, that  Mr.  Mendel's  counsel  are  rignt  in  so  arguing. 
And  it  appears  to  me  that  it  may  very  well  follow  from  that 
that  the  directors  may  be  advised  that  the  letter  of  the  4th 
of  January,  containing,  as  Mr.  Mendel  now  alleges,  a  mis- 
statement of  facts,  cannot  give  rise  to  any  legal  obligation 
on  the  part  of  the  company,  and  that  Mr.  Mendel  may  find 
that  he  will  never  be  entitled  to  the  bills  for  £4,000,  or  to 
payment  of  those  bills  if  they  are  issued.  That  may  or  may 
not  be  the  case,  and  I  say  nothing  more  about  it  now. 

But  the  present  question  is  whether  I  can  listen  to  Mr. 
Mendel's  assertion  that  he  has  colluded  with  the  agents  of 
the  company  for  the  purpose  of  defrauding  the  company. 
I  say  "defrauding  the  companv,"  because  it  is  a  fraud  on 
the  company  to  agree  that  he  should  receive  £4,000  for  ser- 
vices rendered  to  the  company,  if  he  never  rendered  any 
services  at  all.  I  am  asked  to  hold  the  two  agreements,  viz., 
the  one  contained  in  the  letter  of  the  4th  of  January,  1876, 
and^the  other  in  the  formal  agreement  of  the  same  date,  to 
be  parts  of  one  and  the  same  transaction  in  order  that  Mr. 
Mendel  may  say  that  they  are  ultra  vires  the  directors.  I 
decline  to  do  that.  I  think  that  where  a  transaction,  taking 
it  in  its  entirety,  would  be  bad,  but  the  agent  of  one  of  the 
parties  to  it  has  colluded  with  the  other  party  for  the  pur- 
pose of  putting  the  agreement  into  such  a  form  that  the 
valid  part  shall  be  separated  from  the  invalid  part,  then 
that  wnich  is  irUra  vires  may  be  separated  from  that  which 
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is  ultra  vires :  in  other  words,  that  which  is  honest  and  true 
may  be  separated  from  that  which  is  dishonest  and  false, 
and  the  principal  of  the  agent  who  has  been  party  to  the 
fraud  may  say  to  the  other  party  whom  he  sues,  "You 
have  agreed  that  that  which  was  originally  commenced  as 
one  negotiation  shall  result  in  two  separate  agreements,  and 
you  having  so  agreed,  I  will  now  take  you  at  your  word, 
and  I  will  enforce  so  much  of  tlie  agreement  as  is  contained 
244]  in  the  valid  separate*  document  upon  which  *I  sue, 
and  I  will  leave  the  other  part  of  the  agreement  alone." 
That  seems  to  me  to  be  the  true  view  of  the  course  of  con- 
duct which  Mr.  Mendel  says  he  has  pursued,  if  it  is  looked 
at  with  regard  to  the  doctrine  of  ultra  vires  independently 
of  fraud.  But  the  case  appears  to  me  to  be  still  stronger 
when  the  defendant  himself  comes  forward  and  says,  ''I 
colluded  with  your  agent  when  he  agreed  that  you  should 
pay  me  £4,000  upon  a  false  and  fraudulent  representation 
that  services  had  been  rendered  to  you  by  me,  when  in  fact 
none  were  rendered."  And  I  think  that  as  against  the  per- 
son who  sets  that  up  as  the  real  history  of  the  transaction, 
I  ought  to  separate  the  rest  of  the  agreement  from  the  fraud- 
ulent and  false  part  of  it,  and  allow  the  principal  with  whose 
agent  the  defendant  has  fraudulently  colluded  to  enforce 
the  performance  of  that  separate  part  of  the  agreement. 

I  think,  too,  I  might  well  come  to  the  same  conclusion, 
irrespective  of  the  principles  applicable  to  the  doctrine  of 
uUra  vires  and  to  fraud,  and  for  this  reason,  that  where  it 
IS  apparent  on  the  face  of  even  a  single  agreement  that  the 
parties  intended  that  it  should  be  carried  into  effect  piece- 
meal, then  a  default  in  the  performance  of  one  part  of  the 
agreement  is  no  defence  to  an  action  for  the  specihc  perform- 
ance of  another  part.  I  find  a  negotiation  which  is  said  to 
have  been  commenced  for  one  agreement,  and  that  the  par- 
ties have  agreed  to  separate  it  into  two  distinct  parts,  and  I 
infer  that  they  have  done  so  for  the  good  and  valid  reason 
that  they  desired  that  the  one  part  should  be  enforceable 
even  if  the  other  was  not.  Even  upon  that  ground,  irre- 
spectively of  the  doctrines  of  ultra  vires  and  of  fraud,  I 
think  I  may  properly  and  rightfully  enforce  the  one  part  of 
this  agreement  without  attending  to  the  objections  raised  to 
the  otner  part,  viz.,  that  which  is  embodied  in  the  letter  of 
the  4th  of  January. 

Two  other  observations  may  be  made  with  the  view  of 
strengthening  the  conclusion  at  which  I  have  arrived — that 
the  one  part  of  the  agreement  may  be  treated  separately 
from  the  other  part.     The  first  is  that  the  £4,000  is  not  to  be 
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paid  until  twelve  months  after  the  £20,000  has  been  paid. 
The  other  is  that  the  £4,000  may  never  become  payable  at 
all,  because  it  is  quite  possible  that  the  whole  of  the  £20,000 
may  never  be  called  for,  and  in  that  *case  the  £4,000  [245 
will  never  become  payable.  According  to  the  argument  of 
Mr.  Mendel's  counsel,  if  the  £20,000  is  not  required  for  the 
purposes  of  the  company,  it  can  never  be  called  up,  and 
therefore  a  state  of  circumstances  may  arise  in  which  the 
directors  will  not  have  power  to  call  up  the  £20,000,  and 
the  £4,000  may  therefore  never  become  payable.  These 
observations  appear  to  me  to  confirm  the  conclusion  at  which 
I  have  arrived  independently  of  them. 

The  second  objection  urged  by  Mr.  Mendel's  counsel  was 
this — that  it  was  a  condition  precedent  to  his  subscribing 
for  the  shares  that  the  company  should  be  in  a  position  at 
once  to  proceed  with  the  construction  of  the  first  section  of 
the  tramways.  I  asked  Mr.  North  whether  he  put  that  as 
the  result  of  the  construction  of  the  agreement,  and,  if  I  un- 
derstand him  rightly,  he  said  that,  looking  at  the  surround- 
ing facts,  he  did.  He  said  that  the  company  may  never  be 
able  to  hold  the  concession,  or  to  carry  into  effect  their  ob- 
jects, unless  they  obtain  the  consent  of  the  Russian  Govern- 
ment. But  I  am  clearly  of  opinion  that  the  obtaining  of 
the  consent  of  the  Russian  Government  is  not  a  condition 
precedent  to  the  payment  of  the  £20,000.  If  anything  could 
show  that  more  plainly  than  the  silence  of  the  agreement,  it 
would  be  this,  that  the  £20,000  may  be  required  for  the 
very  purpose  of  obtaining  that  consent  which  is  said  to  be  a 
condition  precedent  to  the  payment  of  the  £20,000. 

Then  the  third  objection  was  this:  that  the  agreement 
puts  the  defendant  upon  special  terms  with  regard  to  the 
times  at  which  he  is  to  pay  up  th«^  £20,000,  and,  to  use  Mr. 
North's  language,  all  the  shareholders  must  be  treated 
alike  with  regard  to  calls.  It  appears  that  the  other  share- 
holders have  not  had  calls  made  upon  them,  and  therefore 
it  is  said  that  no  call  can  be  made  upon  Mr.  Mendel.  But 
the  37th  clause  of  the  articles  of  association  enables  the  board 
of  directors  to  agree  with  a  particular  shareholder  to  put 
him  in  a  different  position  from  the  other  shareholders  with 
regard  to  the  amount  of  calls,  and  the  times  at  which  they 
are  to  be  paid.  Mr.  Mendel  has  agreed  to  pay  the  calls 
upon  the  2, 000  shares  in  full,  **in  such  numbers  and  at  such 
times  as  shall  be  required  for  the  purposes  of  the  company." 
*That  appears  to  me  to  be  completely  justified  by  [246 
the  37th  clause  of  the  articles. 

My  judgment,  therefore,  is  that  the  defendant  do  specifi- 
26  Eng.  Rep.  32 
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cally  perform  the  agreement  of  the  4th  of  January,  1876,  so 
far  as  it  remains  to  be  performed  by  him,  and  that  he  do 
pay  the  costs  of  the  action. 

From  this  decision  the  defendant  appealed.  The  appeal 
came  on  to.be  heard  on  the  22d  of  February,  1878. 

Norths  Q.C.,  and  Roirier^  for  the  appellant:  The  two 
agreements  were  parts  of  one  arrangement,  and  cannot  be 
separated;  and  as  one  part  was  uUramres  the  other  part 
cannot  be  enforced. 

[James,  L.J.:  We  are  all  of  opinion  that  the  two  agree- 
ments are  separable.  They  were  intended  by  the  parties  to 
be  separated,  and  they  must  be  so  dealt  with.] 

Then  we  contend,  secondly,  that  it  was  a  condition  pre- 
cedent to  the  defendant  subscribing  for  the  shares  that  the 
plaintiffs  should  obtain  the  license  of  the  Russian  Govern- 
ment. The  money  was  not  to  be  called  for  until  it  was  re- 
quired for  the  purposes  of  the  company.  The  plaintiffs 
have  not  shown  that  it  was  so  required,  and,  indeed,  it  could 
not  be  required  until  the  license  of  the  Russian  Government 
was  obtained.  The  plaintiffs  themselves  admit  in  their  re- 
plv  that  the  company  is  a  commercial  failure. 

thirdly,  if  the  money  was  wanted  for  the  purposes  of  the 
company  the  directors  were  not  authorized  to  make  calls 
upon  one  shareholder  alone,  nor  to  call  on  the  appellant  to 
pay  the  whole  on  some  shares  and  nothing  on  others. 

Cookson^  Q.C.,  and  J.  C,  Mathews^  for  the  plaintiffs,  on 
the  question  whether  the  defendant  could  raise  the  objection 
that  the  money  when  called  for  by  the  directors  was  required 
for  the  purposes  of  the  company,  referred  to  Foss  v.  Har- 
hotiUi'), 

James,  L.J.:  In  my  opinion  the  appeal  cannot  be  sup- 
247]  ported.  The  defendant  *entered  into  an  agreement, 
which  was  very  specific,  that  he  would  subscribe  for  2,000 
shares,  and  that  he  would  take  them  up  in  such  numbers 
and  at  such  times  as  should  be  required  for  the  purposes  of 
the  company.  After  that  agreement  the  directors  could  not 
allot  the  2,000  shares  to  any  one  else.  They  were  in  fact 
allotted  to  him.  Then,  he  having  agreed  to  take  them  up 
in  such  numbers  and  at  such  times  as  should  be  required 
for  the  purposes  of  the  company,  the  directors  call  up  some 
of  them  for  the  purposes  of  the  company.  The  only  defence 
which  he  could  make  to  that  call  would  have  been  that  the 
call  was  made  mala  fide.  That  defence  is  not  raised  in  the 
present  suit.     There  is  no  evidence  in  support  of  such  a  case. 

(')  2  Hare,  461. 
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AVe  cannot  in  this  suit  try  the  question  whether  the  directors 
asked  more  than  they  wanted,  or  whether  they  wanted  to 
use  it  in  this  wav  or  the  other.  We  cannot  try  whether  that 
money  was  really  wanted  for  the  purposes  of  the  company. 
It  is  similar  to  the  cases,  in  which  we  always  refuse  to  in- 
terfere, where  the  question  is  raised  whether  land  proposed 
to  be  taken  by  a  railway  company  is  really  reciuired  for  the 
purposes  of  the  company.  The  court  cannot  m  such  a  case 
enter  into  a  contest  with  the  engineers  whether  th(j  land  is 
required  or  not.  That  must  be  decided  by  the  proper  au- 
Ihorities  who  are  intrusted  with  the  management  of  the  com- 
pany. It  is  incumbent  on  the  othel*  side  to  show  want  of 
hona  fldes.  In  the  same  way,  in  the  present  case,  the  de- 
fendant has  agreed  to  subscribe  for  the  shares  when  the 
money  was  wanted  by  the  company,  and  we  cannot  try 
whether  it  is  really  wanted ;  we  must  take  the  decision  of 
the  directors.  It  was  open  to  the  defendant  to  raise  the 
defence  of  want  of  bona  fides^  but  that  defence  is  really 
not  raised  in  this  case.  The  appeal  must  be  dismissed 
with  costs. 

Baggallay,  L.J.:  I  at  first  felt  some  difficulty  as  to  the 
question  whether  the  defendant  ought  to  have  been  on  the 
list  of  shareholders  at  all ;  but  that  issue  is  not  raised  in 
this  suit.  I  therefore  see  no  reason  to  differ  from  the  deci- 
sion of  Mr.  Justice  Fry. 

Thesiger,  L.J.:  I  also  agree  that  the  appeal  must  be 
dismissed.  The  reason  *given  for  the  agreement  with  [248 
the  defendant  was  that  the  directors  were  not  able  to  get 
the  shares  taken  by  the  public  in  open  market,  and  for  that 
consideration  the  defendant  agreed  to  take  2,000  shares,  and 
to  pay  the  money  whenever  the  directors  called  on  him  to 
do  so  for  the  purposes  of  the  company.  They  have  called 
on  him  to  pay  it,  and  he  is  bound  to  pay  it  unless  he  can 
show  mala  fides.  In  the  case  of  land  required  for  a  railway 
company,  the  court  cannot  go  into  the  question  whether  all 
the  land  is  really  required  by  the  company,  it  must  trust  to 
the  certificate  of  the  engineers.  So  here,  if  the  company  say 
that  the  money  is  required  for  the  purposes  of  the  company 
the  defendant  must  pay,  unless  he  can  show  by  actual  proof 
that  the  money  was  not  required.  No  such  proof  has  been 
given  in  this  case,  and  if  the  facts  were  gone  into  it  would 
very  likely  turn  out  that  it  was  really  required. 

Solicitor  for  plaintiffs  :  H.  C.  Oodfray. 
Solicitors  for  defendant :  Lewis  <fe  Lewis. 
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[8  Chancery  Division,  248.] 
C.A.,  March  7,  1878. 

Ex  parte  Gilbey.      In  re  Bedell. 

Componlion — Surety — DefauU  in  Payment — Pai/ment  in  part  by  Surety — Rigkbt  of 
CrediJors  and  Surety — Electioti — Proof  in  Bankruptcy — Protect^  DraruMction — No- 
tice of  Act  of  Bankruptcy  '* available  for  Adjudication" — Bankruptcy  Ad,  1869  (32 
cfe  33  VicL  €.  71),  88.  ll,'94,  95. 

Where  creditors  agree  to  accept  a  composition  payable  in  instalments,  some  of. 
which  are  guaranteed  by  a  surety,  if  default  is  made  in  the  payment  of  any  one  in- 
stalment the  creditors  have  a  ri^lk  to  sue  the  debtor,  or  to  prove  in  his  bankruptcy, 
for  the  balance  of  their  original  deb£s,  after  deducting  what  they  have  received, 
either  from  the  debtor  or  the  surety,  in  respect  of  the  composition,  and  not  merely 
for  the  amount  of  the  unpaid  instalments  of  the  composition. 


And  the  surety,  though  he  is  entitled  to  prove  in  the  debtor's  bankruptcy  for 
s  paid  in  respect  of  the  composition,  has  no  right  to  put  the  creditors  to 
an  election  whether  they  will  carry  out  the  composition  arrangement  in  toto  or  reject 


it  in  toto. 

The  words  "  notice  of  an  act  of  bankruptcy  available  for  adjudication  "  in  sects.  94 
249}  And  96  of  the  Bankruptcy  Act,  18(59,  mean  notice  of  an  act  of  ^bankruptcy 
which  would  have  been  available  for  the  making  of  the  adjudication  actually  made, 
that  is,  an  act  of  bankruptcy  committed  within  six  months  from  the  presentation  of 
the  petition  on  which  the  adjudication  was  founded. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Pepys,  acting  as  Chief  Judge  in  Bankruptcy. 

On  the  19th  of  October,  1874,  Charles  Bedell  filed  a  liqui- 
dation petition.  The  creditors  at  their  first  meeting,  on  the 
17th  of  December,  1874,  resolved  to  accept  a  composition  of 
7*.  6d,  in  the  pound  in  satisfaction  of  the  debts,  payable  as 
follows :  45.  in  three  months,  2$.  in  six  months,  and  1^.  6d. 
in  nine  months  from  the  date  of  the  registration  of  the  res- 
olution, the  last  instalment  to  be  guaranteed  by  H.  P.  Gil- 
bey. The  composition  was  to  be  secured  by  the  promissory 
notes  of  the  debtor,  to  be  dated  on  the  day  of  the  registra- 
tion of  the  resolution,  and  to  be  delivered  by  the  debtor  to 
James  Glegg  for  distribution  among  the  creditors.  Until 
payment  of  the  composition  the  debtor  was  to  carry  on  his 
Dusiness  nnder  the  inspection  of  three  persons  who  were  ap- 
pointed inspectors,  and  a  deed  of  inspectorship  was  to  be 
prepared.  On  the  21st  of  December,  1874,  Gilbey  executed 
a  guarantee  in  the  following  terms:  *' In  consideration  of 
the  creditors  of  the  above  named  debtor  passing  an  extraor- 
dinary resolution  to  accept  a  composition  of  7^.  6d.  in  the 
pound  in  satisfaction  of  the  debts  due  to  the  creditors  from 
the  said  debtor,  and  that  such  composition  be  payable  as 
follows :  45.  in  the  pound  within  three  months  from  the  date 
of  the  registration  of  the  resolution,  2s.  in  the  pound  within 
six  months  from  the  date  aforesaid,  and  Is.  Qd.  in  the  pound 
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within  nine  months  from  the  date  aforesaid,  I  agree  to  guar- 
antee the  due  payment  of  the  last  instalment  of  such  compo- 
sition to  Mr.  James  Glegg  for  the  use  of  and  to  distribute 
to  the  several  creditors."  The  resolution  was  confirmed  at 
the  second  meeting  of  the  creditors  on  the  31st  of  December, 
1874,  and  was  registered  on  the  26th  of  January,  1875.  An 
inspectorship  deed  was  executed  on  the  8th  of  March,  1875. 
It  contained  {inter  alia)  a  proviso  that,  if  Bedell  should 
make  default  in  payment  of  his  promissory  notes  respec- 
tively as  and  when  they  should  become  payable,  it  should 
be  lawful  for  the  inspectors  to  apply  to  the  Court  of  Bank- 
ruptcy to  adjudge  him  a  bankrupt,  and  that,  in  the  event 
*oi  his  being  adjudicated  a  bankrupt,  before  full  [250 
payment  of  all  the  promissory  notes,  Gilbey  should  there- 
upon stand  released  from  his  guarantee.  The  deed  was  ex- 
ecuted by  some  of  the  creditors.  The  first  instalment  of  the 
composition  was  paid  by  Bedell  when  it  became  due,  but 
he  made  default  in  payment  of  the  second.  On  the  1st  of 
October,  1875,  two  creditors,  who  were  not  bound  by  the 
composition,  because  their  names  had  not  been  inserted  in 
the  debtor's  statement  of  affairs,  and  who  had  not  executed 
the  inspectorship  deed,  presented  a  bankruptcy  petition 
against  him,  founded  on  his  non-compliance  with  a  debtor's 
summons,  and  he  was,  on  the  14th  of  October,  1875,  adjudi- 
cated a  bankrupt.  After  the  adjudication  the  bankrupt  made 
default  in  payment  of  the  third  instalment  of  the  composi- 
tion. Glegg  then  called  upon  Gilbey  to  pay  it.  Gilbey  de- 
clined to  pay,  on  the  ground  that,  by  virtue  of  the  proviso 
in  the  inspectorship  deed,  he  was  released  by  the  bank- 
ruptcy of  Bedell.  The  Queen's  Bench  Division,  however, 
decided  that  the  proviso  applied  only  to  a  bankruptcy  pro-* 
cured  by  the  inspectors  under  the  provisions  of  the  deed, 
and  that  Gilbey  was  not  released,  Olegg  v.  Oilbey  ('),  and 
this  decision  was  affirmed  by  the  Court  of  Appeal  («).  Gilbey 
then  paid  the  third  instalment,  and  afterwards  tendered  a 
proof  in  the  bankruptcy  for  the  amount  which  he  had  thus 
paid.  Some  of  the  creditors  who  were  parties  to  the  com- 
position resolutions  also  tendered  proofs  in  the  bankruptcy 
for  the  balances  of  their  original  debts,  after  deducting  what 
ihey  had  received  in  respect  of  the  first  and  third  instal- 
ments of  the  composition.  The  trustee  rejected  Gilbey's 
J3roof,  on  the  ground  that,  at  the  time  when  the  bankrupt's 
lability  to  indemnify  him  was  contracted,  Gilbey  had  no- 
tice of  the  act  of  bankruptcy  committed  in  the  filing  of  the 

(»)  2  Q.  B.  D.,  6 ;  19  Eng.  R.,  190.  (•)  2  Q.  B.  D.,  209 ;   20  Eng.  R.,  281. 
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liquidation  petition,  and  was  therefore,  by  sect.  31  of  the 
Bankruptcy  Act,  1869,  prohibited  from  proving.  The  Court 
of  Appeal,  however,  held  that  this  notice  was  not  a  bar  to 
the  proof,  because  the  act  of  bankruptcy,  having  been  com- 
mitted more  than  six  months  before  the  presentation  of  the 
petition  on  which  the  adjudication  was  made,  was  not 
"available"  for  the  making  of  that  adjudication,  and  held 
that  Gilbey' s  proof  must  be  admitted  :  Ex  parte  Orosbie  ('). 
251]  Gilbey  then  applied  to  the  Court  of  Bankruptcy  *for 
an  order  directing  the  trustee  not  to  admit  a  proof  tendered 
by  D.  H.  Young  for  £401  2^.  Ad,  (being  the  balance  of  the 
full  amount  of  a  debt  alleged  to  have  been  due  to  Young  by 
the  bankrupt  on  the  19th  of  October,  1874,  after  deducting 
the  amount  of  4^.  in  the  pound  and  1*.  Qd,  in  the  pound  re- 
ceived by  Young  as  instalments  of  the  composition),  but 
only  to  admit  the  proof  for  such  smaller  amount  and  upon 
such  terms  as  the  court  should  direct  and  as  should  be  just. 
The  Registrar  dismissed  the  application  with  costs. 

Gilbey  appealed. 

De  Oex^  Q.C.,  and  Crump  for  the  appellant:  It  is  true 
that  on  default  being  made  in  payment  of  any  one  instal- 
ment of  a  composition  the  right  of  a  creditor  to  sue  the 
debtor  for  his  original  debt  revives,  but  it  revives  only  at  the 
election  of  the  creditor,  and  he  must  elect  to  abide  by  the 
composition  arrangement  in  toto  or  to  reject  it  in  toto.  If 
he  elects  to  retain  the  instalments  which  he  has  already  re- 
ceived, he  can  only  sue  the  debtor  (or  prove  in  his  bank- 
ruptcy) for  the  amount  of  the  unpaid  instalments.  That 
the  creditor  is  put  to  this  election  is  shown  by  the  observa- 
tions of  Lush  J.,  in  Olegg  v.  Oilbey{*).  If  the  composition 
resolutions  are  onlv  a  conditional  accord  and  satisraction, 
still  a  creditor  who  had  received  promissory  notes  for  instal- 
ments of  the  composition,  and  who  afterwards  claimed  to  be 
paid  in  full,  would  have  to  deliver  up  the  promissory  notes : 
Ex  parte  Charlton  (^).  If,  on  the  default  in  payment  of  the 
second  instalment,  a  creditor  had  sued  the  debtor  for  his 
original  debt,  less  the  first  instalment,  that  would  have  dis- 
charged the  surety.  The  surety  gave  the  guarantee  only  on 
the  faith  of  the  arrangement  being  carried  out  in  its  entirety. 
He  is  entitled  now  to  say,  non  in  h(Bc  feeder  a  veni. 

[James,  L.J. :  What  interest  has  the  debtor  or  his  estate 
in  this  question  ? 

Brett,  L.  J. :  The  logical  result  of  your  argument  is,  that 
the  third  instalment  ought  to  be  paid  back  to  the  surety. 

0)  7  Chu  D.,  128;  23  Eng.  R.,  457.  («)  2  Q.  B.  D.,  13;  19  Eng.  R.,  190. 

(»)  6  Ch,  D.,  46,  68. 
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James,  L.  J. :  There  is  no  ground  for  attributing  any  one 
instalment  to  any  particular  part  of  the  debt.] 

*Ex  parte  Ellis  C)  and  Latter  v.  White  {'),  are  au-  [252 
thorities  in  favor  of  our  argument. 

Moreover,  the  creditors  who  received  the  first  instalment 
from  the  debtor  received  it  with  notice  of  the  act  Of  bank- 
ruptcy committed  in  the  filing  of  the  liquidation  petition, 
which  was  within  twelve  months  before  the  order  oi  adjudi- 
cation. Consequently,  the  title  of  the  trustee  relates  back 
to  it:  Bankruptcy  Act,  1869,  s.  11 :  and  the  first  instalment 
ought  to  be  refunded  to  the  trustee.  Sects.  94  and  95  do  not 
protect  the  payment,  for  there  is  no  reason  for  limiting  the 
meaning  of  the  words  "  notice  of  an  act  of  bankruptcy  avail- 
able for  adjudication,"  as  they  were  limited  with  reference 
to  sect.  31  in  Ex  parte  Crosbie{^\  to  an  act  of  bankruptcy 
committed  within  six  months  before  the  presentation  of  the 
petition  on  which  the  actual  adjudication  was  made.  The 
ratio  decidendi  ot  Ex  parte  Crosbie  does  not  apply  to  the 
present  case.  If,  in  sect.  31,  the  limit  of  six  months  was  not 
imposed,  there  would  be  no  limit  at  all ;  but  sect.  11  carries 
back  the  title  of  the  trustee  only  for  twelve  months  from  the 
order*  of  adjudication.  There  is,  therefore,  no  reason  for 
reading  the  words  "notice  of  an  act  of  bankruptcy  available 
for  adj  udication,"  in  sects.  94  and  95  in  anv  other  than  their 
natural  sense,  that  is,  as  meaning  an  act  of  bankruptcy  avail- 
able for  adjudication  at  the  time  when  the  payment  was  re- 
ceived by  the  creditor.  The  same  words  may  well  have  a 
different  meaning  in  different  sections  of  the  act :  Ex  parte 
Kemp  ('). 

Winslow^  Q.C.,  and  Northmore  Lavrrence^  for  the  trus- 
tee; and 

H.  W.  Lord,  for  Young,  were  nor  heard. 

James,  L.  J. :  I  am  of  opinion  that  the  decision  of  the 
Registrar  must  be  affirmed.  With  regard  to  the  construc- 
tion of  the  words  **  notice  of  an  act  of  bankruptcy  available 
for  adjudication,"  in  sects.  94  and  95,  I  think  we  must  con- 
strue them  in  exactly  the  same  way  as  we  did  in  favor  of 
Mr.  Gilbey  in  our  former  decision  in  Ex  parte  Crosbie  with 
reference  to  sect.  31,  i.e.,  as  meaning  an  act  of  *bank-  [253 
ruptcy  which  would  have  been  available  for  the  making  of 
the  adjudication  which  has  been  actually  made.  We  held 
that,  where  the  adjudication  had  not  been  made  for  more 
than  six  months  after  the  commission  of  an  act  of  bank- 
ruptcy, that  act  of  bankruptcy  was  not  one  '*  available  for 

(»)  2  Mont  A  A..  870.  («)  7  Ch.,  128 ;  28  Eng.  R..  467. 

0  Law  Rep.,  6  Q.  B.,  474.  (<)  Law  Rep.,  9  Ch.,  383;  8  Eng.  R.,  922. 
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adjudication"  within  the  meaning  of  sect.  31.  There  the 
question  was  as  to  the  right  to  prove  against  the  bankrnpt's 
estate,  and  I  think  the  same  pnnciple  must  apply  to  an  at- 
tempt to  recover  back  money  paid  by  the  bankrupt  under 
the  composition  arrangement.  I  see  no  reason  for  applying 
a  different  rule  of  construction  now. 

With  regard  to  the  main  question,  the  right  of  a  creditor 
to  prove  for  the  whole  amount  of  his  original  debt,  less 
what  he  has  actually  received,  I  cannot  understand  how, 
upon  any  legal  principle,  that  right  can  be  questioned.  The 
question  now  to  be  determined  is  not  one  between  Mr.  Gil- 
bey and  the  creditors;  that  question  was  settled  in  a  dis- 
tinct action.  The  question  which  now  arises  is  one  between 
the  creditors  and  the  bankrupt's  estate.  We  have  not  now 
to  deal  with  any  right  of  Mr.  G-ilbey  as  surety,  but  with  his 
right  as  a  creditor  of  the  bankrupt.  It  has  been  decided 
over  and  over  again  that  a  mere  agreement  for  a  composition 
is  not  an  accord  and  satisfaction  of  the  debts,  unless  it  is 
expressly  provided  that  it  shall  be.  In  order  to  defend  an 
action  by  a  creditor  for  his  debt,  the  debtor  is  bound  to  show 
that  the  composition  was  paid,  or  that  he  was  ready  and 
willing  to  pay  it  at  the  time  appointed.  If  he  camiot  do 
this,  the  creditor's  right  to  sue  nun  for  the  original  amount 
of  his  debt  revives.  If  the  right  of  action  is  iinaffect^d, 
how  can  the  right  of  proof,  which  is  commensurate  with  the 
right  of  action,  be  diminished?  Of  course,  the  creditor  who 
seeks  to  prove  must  give  credit  for  whatever  he  has  received, 
but  it  can  make  no  difference  that  he  has  received  it  in  re- 
spect of  a  composition.  In  whatever  mode  he  has  received 
it  he  must  give  credit  for  it.  But,  if  default  is  made  in 
payment  of  Uie  composition,  the  creditor's  legal  right  revives 
to  sue  for  the  whole  sum  originally  due  to  hitn,  less  what 
he  has  in  fact  received.. 

Brett,  L.J.:  Upon  the  main  question  the  case  stands 
thus:  A  composition  agreement  is  made  between  a  debtor 
254]  and  each  of  his  creditors  that  *if  the  debtor  will,  at 
three  specified  times,  pay  three  specified  sums  of  money  to 
each  of  his  creditors,  and  the  other  creditors  will  agree  to 
accept  those  payments,  the  original  debt  shall,  if  the  con- 
ditions be  fulfilled,  be  released.  It  lias  been  held  over  and 
over  again  that,  if  there  is  nothing  more  than  this,  the  agree- 
ment does  not  amount  to  an  accord  and  satisfaction  by  the 
creditor,  and  that,  if  the  debtor  fails  to  pay  any  instalment 
of  the  composition,  the  right  of  the  creditor  revives  to  sue 
for  his  original  debt,  less  what  he  has  received  in  respect  of 
it.     If  there  were  no  surety  it  would  be  clear  that  the  cred- 
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itor  would  be  entitled  to  prove  in  the  bankruptcy  for  the 
whole  amount  of  his  original  debt,  less  what  he  has  received. 
But  a  surety  is  brought  into  the  arrangement,  and  he  un- 
dertakes to  pay  the  third  instalment  of  the  composition  in 
case  the  debtor  does  not.  The  surety  has  paid  the  third 
lustalment,  and  i-t  is  said  that  the  contract  with  him  will  be 
altered  if  the  creditors  are  now  allowed  to  prove  for  what 
remains  unpaid  of  their  original  debts.  It  seems  to  me, 
however,  that  the  surety  must  be  taken  to  have  contracted 
subject  to  the  known  rule  of  law  by  which,  if  the  debtor 
fails  to  pay  the  composition,  the  creditors  are  remitted  to 
their  old  debts.  The  surety  has  jcontracted,  subject  to  that 
rule  of  law,  that,  if  the  debtor  does  not  pay,  he  will  do  so, 
and  I  cannot  see  that  his  position  or  the  consideration  for 
which  he  undertook  to  pay  will  be  in  any  way  altered. 
Upon  the  other  point  I  have  nothing  to  add  to  what  the 
Lord  Justice  has  said. 

Thesiger,  L.J.:  I  am  of  the  same  opinion.  This  is  not 
a  case  where  the  surety  has  contracted  to  pay  1^.  6d.  in  the 
pound  in  consideration  of  the  creditors  agreeing  to  accept 
the  debtor's  promise  to  pay  7^.  6d.  in  the  pound.  But  the 
contract  is,  that,  in  consideration  of  the  creditors  passing  a 
certain  resolution  to  accept  a  composition  of  7^.  Qd.  in  the 
pound  payable  in  three  instalments,  the  surety  guarantees 
the  payment  of  the  last  instalment.  In  order  to  see  what 
the  consideration  for  the  guarantee  is,  we  must  look  at  the 
resolution.  It  is  an  ordinary  composition  resolution,  and 
it  provides  for  the  payment  of  the  composition  in  three  in- 
stalments, and  that  the  arrangement  should  be  carried  into 
effect  by  a  deed.  As  incident  to  that  arrangement  there 
was  implied  that  which  is  always  *implied  in  such  [255 
cases,  that,  in  the  event  of  any  one  instalment  not  being 

¥aid  when  it  became  due,  the  original  debts  should  revive, 
he  consideration  for  the  guarantee  is  equally  fulfilled  by 
the  passing  of  the  resolution,  even  if  default  is  made  in  pay- 
ment. So  long  as  the  creditors  give  credit  for  the  sums 
which  have  been  actually  paid  to  them,  whether  by  the 
debtor  or  by  the  surety,  there  is  nothing  of  which  the  surety 
has  a  right  to  complain.  But,  independently  of  that,  I  think 
that  the  question  which  is  now  raised  ought  to  be  raised,  if 
raised  at  all,  in  the  form  of  a  claim  by  the  surety  to  recover 
back  from  the  creditors  what  he  has  paid  them,  and  I  can- 
not see  that  he  has  any  right  to  prevent  them  from  proving 
against  the  bankrupt's  estate.  And  if  that  be  so,  it  must  be 
competent  to  them  to  say,  ''We  have  received  certain  sums 
in  respect  of  our  debts,  for  which  we  are  willing  to  give 
25  Eng  Rep.  33 
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credit,"  and  the  present  application  is  really  to  prevent  them 
from  doing  that.  The  decision  in  Olegg  v.  Oilbeyi^)  was 
that  this  bankruptcy  was  not  such  a  one  as,  by  the  terms  of 
the  inspectorship  deed,  released  the  surety  from  his  liability, 
and  it  seems  to  me  to  follow  almost  as  a  corollary  from  that 
decision,  that  the  surety  cannot  have  a  right  to  recover  back 
from  the  creditors  that  which  he  has  paid  them  ;  a  fortiori^ 
he  has  no  right  to  prevent  them  from  proving  in  the  bank- 
ruptcy for  the  whole  amount  of  their  original  debts,  less 
what  they  have  received  in  respect  of  them. 

The  appeal  was  dismissed,  with  costs. 

Solicitor  for  appellant :   V.  /.  Chamberlain. 
Solicitors  for  trustee:  Lewis^  Munns  &  Longden. 
Solicitors  for  creditors :  Sorrell  &  Son. 

(»)  2  Q.  B.  D.,  18;  19  Eng.  R.,  190. 

Where,  on  a  compromise,  the  cred-  composition  :   Evans  9.  Gallantine,  57 

itor  stipulates  that  if  payment  of  the  Ind.,  367,  3  Southern  L.  Rev.,   N.S., 

less  sum  agreed  upon  be  not  made  ac-  539. 

cording  to  the  terms  of  the  compromise.  And  accepting  a  mortgage  for  part, 

he  shall  be  entitled  to  demand  the  en-  after  such  default,  is  not  a  waiver  of 

tire  indebtedness,  a  failure  to  make  his  right  to  do  so :   Thompson  «.  Uud- 

punctual  paypient  entitles  the  creditor  son,  L.  R.,  4  H.  L.,  1. 

to  go  at  once  for  the  original  indebt-  But  see  Penniman  v,  Elliot,  27  Barb., 

edness  :  Thompson  ^.  Hudson,  L.  R. ,  4  315. 

H.  L.,  1 ;  Penniman  v.  Elliot.  27  Barb.,  Though  if  the  debtor  assign  property 

315  ;  Hill  'o.  Rutherford,  9  Grant's  (U.  to  a  trustee  for  creditors,  a  failure  by 

C.)  Chy.,207;  Warburg  v.  Wilcox,  1  the  trustee  will  not  revive  the  debt: 

Hilton,  118.  CampbeU  v.  Im  Thurn,  1  Com.  PI.  Div., 

The  rule  is  the  same  in  a  bankruptcy  267. 


[8  Chancery  Division,  266.] 
C.A.,  March  8,  1878. 
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MairUetiance  of  Pauper  Lunatic — Jurisdiction — Payment  to  Legal  Personal  HepreseniO' 

tive  of  LuruUic—\^  <k  \1  Vict.  c.  97,  ss.  94,  104. 

M.,  a  pauper  lunatic  in  an  asylum  at  Bethnal  Green,  but  not  found  lunatic  by  in- 
quisition, became  entitled  to  a  small  fund  in  court.  An  order  was  made  in  185H  on 
petition  under  the  Trustee  Relief  Act,  by  M.  by  his  next  friend,  directing  that  he 
should  continue  at  tlie  asylum  until  further  order,  and,  the  guardians  of  the  poor  of 
his  parish  undertaking  to  maintain  himtliere,  thut  £31  a  year  should  be  raised  out 
of  the  fund  and  paid  to  the  guardians  in  j*cpayment  of  the  sums  to  be. expended  in 
his  maintenance.  In  1859  he  was  removed  to  the  new  asylum  for  his  county  by 
order  of  the  justices,  but  Without  any  order  of  the  Court  of  Chancery.  From  this 
time  no  payments  were  applied  for  by  the  guardians.  He  remained  in  the  county 
asylum  till  his  death  in  1875.  His  legal. personal  representative  petitioned  for 
transfer  of  the  funds  in  court  to  him.  The  guardians  appeared  and  claimed  main- 
tenance for  the  past  time  : 

Heldy  that  the  guardians  could  not  claim  maintenance  under  the  order,  which 
ceased  to  be  operative  on  the  lunatic's  removal  to  airesh  asylum: 


Vol  Vm.]  CHANCERY  DIVISION.  259 

C.A.  Id  re  Marman's  Trusts.  .  18*78 

/^^</,  also,  that  any  claim  for  raaintenaDce  independently  of  the  order  was  merely 
a  debt  of  the  lunatic,  payable  by  his  personal  representative  in  due  couree  of  admin - 
iiitration,  and  tiiat  the  court  had  no  jurisdiction  in  the  matter  to  order  payment  of 
it,  but  tiiat  the  whole  fund  must  go  to  the  personal  representative. 

In  1844,  John  Moore,  a  person  of  unsound  mind,  not  so 
found  by  inquisition,  and  being  a  pauper  chargeable  to  the 
parisli  of  Brighton,  was,  under  an  order  of  justices,  placed 
in  the  lunatic  asylum  of  Warburton  &  Co.  at  Bethnal  &reen.^ 

In  1865,  Moore  having  become  entitled  to  a  fund  which 
had  been  paid  into  court  under  the  act  for  the  relief  of  trus- 
tees by  the  executors  of  Mary  Marman,  a  petition  was  pre- 
sented in  his  name  by  his  next  friend,  upon  which,  on  the 
14th  of  November,  1855,  an  order  was  made  for  payment  to 
the  treasurer  of  the  guardians  of  the  poor  of  Brighton  of  a 
sum  of  money  for  the  past  maintenance  of  Moore,  and  an 
inquiry  was  directed  what  provision  ought  to  be  made  for 
his  future  maintenance  out  of  the  residue  of  the  fund.  After 
the  payments  directed  by  this  order  the  fund  was  £436  15^. 
5d.  consols. 

By  an  order  made  on  the  25th  of  July,  1856,  it  was  ordered 
that  Moore  should  continue  in  Warburton' s  asylum  till  fur- 
ther *order,  and,  the  guardians  of  the  poor  of  Brigh-  [257 
ton  consenting  thereto  and  agreeing  to  maintain  and  clothe 
Moore  at  the  said  asylum  at  the  annual  charge  of  £31  4.^., 
it  was  ordered  that  £31  4s,  should  be  allowed  for  his  main- 
tenance and  clothing  for  the  year  ending  the  26th  of  June, 
1866,  and  that  the  yearly  sum  of  £31  4^.,  from  the  26th  of 
June,  1866,  should  be  allowed  for  his  future  maintenance 
and  clothing  during  his  life,  or  until  further  order.  Direc- 
tions were  given  for  payment  of  the  £31  4^.  for  the  past 
year,  and  the  costs,  out  of  the  fund;  and,  the  guardians 
consenting,  it  was  ordered  that  on  or  after  the  25th  of  June, 
1857,  and  on  or  after  the  same  day  in  each  succeeding  year 
during  the  life  of  Moore,  or  until  further  order,  so  much  of 
the  residue  of  the  consols  from  time  to  time  standing  in  trust 
in  the  matter,  as  with  any  cash  arising  from  dividends 
thereon,  would  be  sufficient  to  raise  £31  4^.,  should  be  sold, 
and  that  the  moneys  to  arise  from  such  sales  should  be  from 
time  to  time  paid  to  the  treasurer*  of  the  guardians  for  the 
time  being  in  repayment  of  th^  sums  to  be  expended  in  the 
maintenance  and  clothing  of  Moore. 

Moore  continued  at  Warburton' s  asylum  till  1859,  when 
he,  along  with  a  number  of  pther  pauper  lunatics  from  Sus- 
sex, was  by  order  of  two  justices  of  the  county  of  Sussex, 
under  the  powers  given  by  16  &  17  Vict.  c.  97,  s.  77,  but 
without  any  order  of  the  Court  of  Chancery,  rt^moved  to  the 
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new  Sassex  County  Asylum  at  Hay  ward's  Heath,  where  he 
remained  till  his  deatli,  which  took  place  in  March,  1875. 
While  there  he  was  maintained  at  a  less  expense  than  £31 
4:S.  a  year. 

The  order  was  acted  upon  down  to  August,  1858,  when 
the  guardians  received  maintenance  down  to  June,  1858. 
After  this  no  payment  was  received  by  the  guardians- 
After  the  dearth  of  Moore  his  personal  representatives  pe- 
titioned for. transfer  and  payment  of  the  funds  in  court, 
amounting  to  £365 14^.  2d.  consols,  and  £187 14^.  cash.  The 
guardians,  who  were  served  with  the  petition,  asked  for 
payment  of  what  they  had  expended  on  Moore's  mainte- 
nance since  June,  1858.  Vice-Chancellor  Bacon,  on  the  2d 
of  August,  1876,  directed  taxation,  and  payment  out  of  the 
fund,  of  the  costs  of  both  parties,  and  ordered  transfer  and 
payment  of  the  residue  to  the  petitioner.  The  guardians 
appealed. 

258]  *Swanston^  Q.C.,  and  Walter  RenshaWj  for  the  ap- 
pellants :  The  spirit  and  object  of  the  order  of  1856  were 
that  maintenance  out  of  this  fund  up  to  a  given  amount 
should  be  allowed  to  the  guardians,  and  if  the  insertion  of 
the  words  "or  at  such  other  asylum  as  the  justices  shall 
direct"  had  been  asked  for,  they  would  have  been  inserted 
as  a  matter  of  course.  The  court  is  not  bound  to  construe 
the  order  so  strictly  as  to  defeat  its  object.  At  all  events, 
under  16  &  17  Vict.  c.  97,  ss.  94, 104,  we  are  entitled  to  have 
the  amount  repaid  which  we  have  expended. 

Hemming^  Q.C.,  and  Fieeman^  contra:  The  order  of 
1856  was  an  order  for  payment  of  the  expenses  of  keeping 
the  lunatic  at  a  specified  asylum  approved  of  by  the  court. 
We  do  not  say  that  there  was  any  contempt  in  not  apply- 
ing to  the  court  to  sanction  the  removal  of  the  lunatic,  but 
we  say  that  the  order  was  put  an  end  to  by  such  removal. 
The  claim  for  a  quantum  meruit  is  better  founded,  but  can- 
not be  brought  forward  here  ;  it  is  a  mere  claim  for  a  debt 
against  the  legal  personal  representative.  There  is  no  lien, 
and  a  creditor  could  in  no  case  recover  more  than  six  years' 
arrears ;  and  in  the  case  of  such  a  claim  by  guardians  of  the 
poor,  the  period  of  limitation  is  still  shorter.  The  nature 
of  the  jurisdiction  of  the  court  over  property  of  persons  of 
unbound  mind  is  very  clearly  explained  in  Beall  v.  Smith  (*). 
The  owner  being  incapable  of  managing  his  own  property, 
the  court  authorizes  the  trustee  to  deal  with  it  for  his  benefit, 
but  a  creditor  cannot  apply  to  the  court  to  be  paid  out  of 
it,  and  when  the  lunatic  dies  the  power  of  the  court  ceases, 

(')  Law  Rep.,  9  Ch.,  86;  8  Eng.  U.,  749. 
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because  the  necessity  for  it  ceases.  The  principle  is  shown 
in  Re  UpfulFs  Trusts  {'). 

Even  if  a  debt  exists,  the  court  will  not  deal  with  it  in 
the  matter,  but  will  leave  the  creditor  to  make  his  demand 
against  tlie  legal  personal  representative  in  the  ordinary  way. 

Swansto7i^  in  reply,  referred  to  Vane  v.  Vanei*), 

James,  L.J.:  I  am  of  opinion  that,  with  the  exception  of 
the  trifling  amount  *which  had  become  payable  but  [259 
was  not  received  under  the  order  of  July,  1856,  before  Moore 
was  removed,  the  order  of  the  Vice-Chancellor  is  right. 
Counsel  for  the  appellants  have  rested  their  case  partly  on 
the  order,  partly  on  a  quantum  meruit  Bat  a  case  cannot 
be  pieced  together  in  this  way.  The  appellants  cannot  es- 
tablish a  right  under  the  order,  for  the  order  was  to  pay  £31 
45.  which  the  court  considered  a  proper  sum  to  be  allowed 
for  the  maintenance  of  the  lunatic  in  a  particular  asylum  ; 
and  the  order  came  to  an  end  when  he  was  removed,  just  as  it 
would  have  come  to  an  end  if  he  had  recovered,  or  if  a  friend 
had  taken  him  to  his  house.  The  guardians  did  not  take  any 
steps  to  get  a  new  order  applicable  to  the  altered  circum- 
stances of  the  case,  and  were  gnilty  of  just  the  same  kind  of 
laches  as  if  they  had  never  sought  for  any  order  at  all.  We 
cannot  make  any  such  order,  because  it  was  not  applied  for 
while  the  court  had  jurisdiction  to  make  it.  At  the  death  of 
the  lanatic  the  money  belongs  absolutely  to  his  legal  personal 
representative,  who  will  be  liable  to  pay  what  is  legally  due 
for  the  lufiatic's  maintenance,  just  as  he  is  liable  to  pay  any 
other  of  the  lunatic's  debts.  The  demand  of  the  guardians 
must  be  recovered  like  any  other  debt,  in  a  due  course  of 
administration.  It  is  no  charge  on  the  assets,  and  we  cannot 
make  it  a  charge  mereljr  because  the  guardians  might  in 
due  time,  if  an  application  had  been  made,  have  obtained 
a  charge. 

Cotton,  L.J.:  The  question  is,  whether  the  Vice-Chan- 
cellor was  right  in  directing  payment  to  the  lunatic's  legal 
personal  representative  of  a  sum  to  which  the  lunatic  was 
absolutely  entitled.  How  is  the  right  of  the  representative 
interfered  with  %  It  is  said  that  under  an  order  of  the  25th 
of  July,  1856,  certain  sums  were  payable  out  of  the  fund  to 
the  appellants.  I  should  be  sorry  to  decide  on  a  mere  tech- 
nicality, but  this  order  was  made  with  reference  to  the  main- 
tenance of  the  lunatic,  and  it  was  ordered  that  he  should 
remain  at  a  particular  asylum,  the  yearly  expense  of  his 
maintenance  at  which  was  £81 4^.,  and  that  £31  4^.  should 
be  allowed  for  his  maintenance.     As  a  matter  of  construc- 

Q)  3  Mac  A  G.  281.  (»)  2  Ch.  D.,  124  ;  16  Eng.  B.,  710. 
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tion  that  must  be  taken  to  mean  for  his  maintenance  while 
residing  there.  •  It  was  not  intended  by  this  order  to  recoup 
260]  the  guardians  generally  *for  his  maintenance,  but  to 
allow  what  they  should  expend  upon  him  at  this  partic- 
ular asylum.  We  cannot  give  maintenance  at  another 
asylum  now,  on  the  ground  that  the  court,  if  asked  at  the 
time  of  the  lunatic's  removal,  would  have  done  so.  It  prob- 
ably would  have  done  so,  but  as  things  now  stand,  how  are 
we  to  interfere  with  the  right  of  the  administrator?  The 
lunatic  is  dtad,  and  we  are  not  now  asked  to  deal  with  the 
fund  for  his  benefit,  on  the  ground  that  he,  though  living,  is 
unable  to  deal  with  it  himself:  We  are  asked  to  interfere 
with  the  right  of  his  personal  representative,  who  is  capable 
of  dealing  with  it,  and  I  know  of  no  case  in  which  the  court 
after  the  death  of  a  lunatic  has  interfered  with  the  rights  of 
his  personal  representative  by  paying  debts  or  otherwise. 
In  my  opinion  we  have  no  jurisdiction  to  make  such  an 
order  as  is  asked. 

Thesiger,  L.  J.:  I  am  of  the  same  opinion.  I  think  that 
the  order  was  conditional  on  the  residence  of  the  lunatic  at 
a  particular  asylum,  and  came  to  an  end  when  he  was  re- 
moved. We  are  then  asked  to  take  an  equitable  view,  and 
make  a  retrospective  order.  I  am  of  opinion  that  the  court 
has  no  iurisdiction  to  do  so,  and  that  payment  of  what  is 
due  to  the  guardians  can  only  be  claimed  from  the  adminis- 
trator in  a  due  course  of  administration. 

Solicitors :  Roger  son  &  Ford  ;  Clarke  &  Calkin. 

See  note  to  In  re  Aluion's  TntstSf  ante,  p.  86. 


[8  Chancery  Division,  261.] 
V.C.H.,  May  29,  18^7.    C.A.,  March  9,  11,  1878. 

261]  *Weatherall  v.  Thornburgh. 

[1876    W.     23a.] 

Will — Construction — Accumulaiions — Tfielbtsson  Act  (39  d;  40  Geo.  8,  d  98) — Oiarge 
of  Annuity  and  Legacies — Residue  payable  at  a  future  7\nie — Acceleration  of  In- 
terest— Intestacy. 

A  testator  who  died  in  1852,  gave  freehold  and  leasehold  estates  to  trustees  upon 
trust  for  his  wife  for  life  or  second  marriage,  and  in  case  she  should  marry  again, 
then  from  and  after  that  event,  during  the  remainder  of  her  life,  in  trust  to  receive 
the  rent-s  and  to  hold  the  same  during  her  life  upon  the  trusts  thereinafter  mentioned, 
and  after  her  death  to  the  use  of  G.  absolutely.  He  then  gave  his  personal  estate  to 
the  same  trustees,  and  directed  them  to  pay  the  inc4)me  to  his  wife  during  her 
widowhood,  but  if  she  should  marry  again,  then  from  and  after  such  marriage  all 
these  bequests  in  her  favor  were  to  cease,  and  in  lieu  thereof  they  were  to  pay  her, 
out  of  the  rents  and  income,  an  annuity  of  £500,  and.  during  her  life,  to  invest  the 
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Burplas  (if  any) ;  and  after  her  decease  such  trast  moneys,  surplus,  rents,  funds,  and 
accumulations  of  income  were  to  be  disposed  of  by  the  trustees  in  paying  cer- 
tain legacies;  and  the  residue  he  gave  to  T.  M.  absolutely.  The  widow  married 
again  in  1854.  Her  annuity  had  been  paid,  as  well  as  the  debts  and  legacies, 
and  since  her  marriage  the  residue  of  the  rents  and  income  had  been  invested  and 
accumulated : 

Held  (affirming  the  decision  of  Hall,  V.C.),  that  as  to  the  surplus  rents  and  income 
which  would  accrue  between  the  expiration  of  twenty-one  years  from  the  testator's 
death  and  the  death  of  his  widow,  there  was  an  intestacy ;  and  that  T.  M.  was  not 
entitled  during  the  life  of  the  widow  to  ask  for  payment  of  the  accumulated  funds, 
subject  to  provision  being  made  for  payment  of  the  annuity  and  legacies. 

Thomas  Hurd,  who  died  on  the  16th  of  April,  1852,  by 
his  will,  dated  the  14th  of  that  month,  after  giving  a  legacy 
and  certain  specific  bequests  to  his  wife,  and  bequeathing  a 
leasehold  messuage  to  two  trustees,  whom  he  appointed  ex- 
ecutors, upon  trust  for  his  wife  during  her  life  or  widow- 
hood, and  after  her  decease  or  marriage  to  Thomas  Messiter, 
absolutely,  gave  his  freehold  and  leasehold  hereditaments 
unto  the  same  trustees,  their  heirs,  executors,  administra- 
tors, and  assigns  respectively,  upon  trust  for  his  wife  during 
her  life  or  until  her  second  marriage ;  and  in  case  she  should 
marry  again  (which  event  happened),  then  from  and  after 
her  second  marriage,  during  the  remainder  of  her  life,  in 
trust  to  receive  the  rents  and  profits  of  his  real  and  leasehold 
*hereditaments,  and  to  hold  the  same  during  the  [262 
then  residue  of  the  life  of  his  wife  upon  the  trusts  therein- 
after mentioned  ;  and  from  and  immediately  after  the  death 
of  his  wife,  then  as  to  all  his  last- mentioned  real  and  lease- 
hold estates  to  the  use  of  George  Messiter,  his  heirs,  execu- 
tors, administrators,  and  assigns,  absolutely;  and  as  to  all 
other  his  personal  estate,  he  gave  the  same  to  the  same  trus- 
tees upon  trust  for  sale  and  conversion,  with  the  consent  of 
his  wife,  and  out  of  the  same  to  pay  all  his  debts,  funeral 
and  testamentary  expenses,  and  legacies ;  and  as  to  all  the 
residue  of  his  personal  estate,  upon  trust,  with  the  consent 
of  his  wife,  to  invest  the  same  and  to  pay  the  annual  produce 
to  his  wife  during  her  widowhood,  but  if  she  should  marry 
again,  then  from  and  after  such  marriage  he  directed  that 
all  the  bequests  in  her  favor  (except  the  pecuniary  and  spe- 
cific bequests  first  above  mentioned)  should  cease,  and  that 
in  lieu  thereof  the  trustees  should,  out  of  the  rents  and 
profits  of  the  freehold  and  leasehold  hereditaments,  and  out 
of  the  income  of  the  residuary  estate,  pay  his  wife  an  annu- 
ity of  £500  half  yearly  for  her  sole  use ;  and  he  directed  the 
trustees,  during  the  life  of  his  wife,  to  invest  in  their  names 
the  surplus  (if  any)  which,  after  satisfying  the  annuity, 
should  remain  in  tneir  hands  of  the  said  rents  and  profits  of 
the  hereditaments,  and  the  income  of  the  stocks,  funds,  and 
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securities  of  his  residuary  estate ;  and  from  and  after  her 
decease  he  directed  that  the  said  trust  moneys,  surplus  rents 
(if  any),  stocks,  funds,  and  securities,  and  the  accumula- 
tions of  interest  thereon  (if  any),  should  be  disposed  of  by 
the  trustees  in  paying  divers  legacies  to  persons  and  chan- 
ties, several  of  such  legacies  being  contingent  on  the  legatees 
surviving  the  testator's  wife,  and  in  holding  a  sum  of  £4,000 
for  such  persons  and  upon  such  trusts  as  his  wife  should  by 
will  appoint ;  and  with  respect  to  the  residue  of  the  said 
trust  moneys,  surplus  rents  (if  any),  stocks,  funds,  and  secu- 
rities, after  answering  the  purposes  before  mentioned,  he 
gave  and  bequeathed  the  same  to  Thomas  Messiter,  bis  ex- 
ecutors, administrators,  and  assigns,  absolutely. 

The  testator's  widow,  in  October,  1854,  married  the  defend- 
ant, Francis  Thornburgh. 

Thomas  Messiter  died  in  December,  1874. 

The  executors  and  trustees  paid  the  testator's  debts, 
263]  funeral  and  *testamentary  expenses,  and  such  of  the 
legacies  as  became  pavable  immediately,  and  invested  the 
residue  of  the  personal  estate.  After  the  second  marriage 
of  the  testator's  widow  the  trustees  paid  her  the  annuity  of 
£500  bequeathed  to  her  out  of  the  rents  and  profits  of  the 
real  and  leasehold  estates,  and  out  of  the  income  of  the  re- 
siduary personal  estate,  and  accumulated  arid  invested  the 
surplus  income. 

The  capital  of  the  residuary  personal  estate  consisted  of 
the  sum  of  £26,584  11^.  lOd.  Keduced  Annuities  standing  in 
the  names  of  the  trustees  ;  and  the  fund  which  had  arisen 
from  investment  and  accumulation  of  the  surplus  income 
of  the  real  and  residuary  personal  estates,  consistiuff  of 
£11,954  2s.  8d.  Three  per  Cent.  Consols,  was  also  standing 
in  their  names ;  and  they  had  a  sum  of  £421  3^.  lOd.  cash. 
The  legacies  payable  at  the  death  of  the  testator's  widow 
amounted  to  £24,520.  Questions  having  arisen  as  to  who 
were  entitled  to  such  parts  of  the  accumulated  fund  as  had 
arisen  since  the  16th  of  April,  1873,  the  expiration  of  twen- 
ty-one years  from  the  death  of  the  testator,  and  also  to  the 
future  surplus  rents  and  income  of  the  estates  which  should 
accrue  during  the  life  of  the  widow,  an  action  was  commenced 
by  the  surviving  trustee  to  have  the  trusts  of  the  will  carried 
into  execution.  The  Chief  Clerk  made  his  certificate  certi- 
fying that  the  testator  was  illegitimate,  and  that  he  never 
had  any  issue. 

The  action  was  tried  before  Vice-Chancellor  Hall  on  the 
29  th  of  May,  1877. 
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W.  JPearson^  Q.C.,  and  HamiUoii  HumphreySy  for  the 
plaiDtifT. 

jyickinson^  Q.C.,  and  Henderson^  for  the  defendants, 
P.  Thornburgh  and  his  wife,  the  widow  of  the  testator, 
claimed  half  the  surplus  income  of  the  personal  estate  be- 
tween the  expiration  of  twenty-one  years  from  the  death  of 
the  testator  and  the  death  of  the  widow,  during  which  period 
the  accumulation  was  made  void  by  the  Thellusson  Act 
(39  &  40  Geo.  3,  c.  98). 

Rig^y^  for  the  Attorney- General,  claimed  on  behalf  of 
the  Crown  the  surplus  rents  of  the  real  estate  and  half 
the  surplus  income  of  the  personal  estate  during  the  same 
period. 

HemmiTig^  Q.C.,  and  Chisholm  Batten^  for  the  personal 
*representative  of  T.  Messiter,  contended  that  T.  [264 
Messiter,  being  absolutely  entitled  to  the  trust  fund  suTbject 
to  the  payment  of  the  annuity  and  the  legacies,  was  entitled 
to  stop  the  accumulation  as  soon  as  a  sufficient  sum  had 
been  accumulated  to  provide  for  the  annuity  and  the  lega- 
cies, and  to  receive  the  surplus  immediately.  His  repre- 
sentative was  therefore  entitled  to  the  intermediate  income, 
both  of  the  real  and  personal  property.  They  cited  Saun- 
ders V.  Vdviier  ('),  Josselyn  v.  Josselyn  ("),  and  Harbin  v. 
Masterman  (•). 

Hall,  V.C:  In  my  opinion  the  views  expressed  by  Vice- 
Chancellor  Wickens  in  the  case  of  Harbin  v.  Masterman 
do  not  apply  to  this  case ;  at  any  rate,  that  case  does  not 
govern  tne  present.  The  testator  has  not  merely  directed 
that  an  annuity  shall  be  paid  to  his  widow  for  life,  but  he 
has  said  that  there  shall  be  no  division  of  the  fund  until 
after  her  death.  He  had  a  perfect  right  to  do  what  his  lan- 
guage shows  he  did,  and  he  did  that  not  merely  for  the  pur- 
pose of  postponing  the  enjoyment  of  the  surplus  by  the 
residuary  legatee,  but  for  the  purpose  of  makmg  an  accu- 
mulation to  provide  a  fund  for  the  payment  of  certain  lega- 
cies which  he  bequeathed  out  of  the  accumulations.  The 
court  having  regard  to  the  other  trusts  would  not,  irre- 
spective of  the  Thellusson  Act,  set  aside  a  fund  in  this  case, 
and  hand  over  the  residue  to  the  residuary  legatee.  But  if 
the  court  would  have  done  that,  it  would  have  been,  not  be- 
cause of  the  will  of  the  testator,  but  because  it  saw  a  mode 
of  effectuating,  without  interfering  with  any  rights,  the 
object  and  purpose  of  the  testator.  To  do  that  would  be  a 
departure  from  the  declared  intention  ;  but  the  court  would 
do  that  only  when  it  could  do  it  safely,  and  without  inter- 

(')  4  Beav.,  115;.Cr.  A  Ph.,  240.      («)  9  Sim.,  63.      (»)  Law  Rep.,  12  Eq.,  569. 

26  Eng.  Rep.  34 
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fering  with  any  rights.  This  case,  however,  does  not  rest 
there,  for  the  question  has  been  considered  by  Vice- Chan- 
cellor Bacon  in  the  case  of  Talbot  v.  Je:mrs  (*),  where  there 
was  a  gift  of  realty  and  personalty  to  a  trustee,  a  bequest 
of  annuities,  and  a  direction,  subject  to  the  payment  of  them 
265]  out  of  rents  and  income,  to  accumulate  the  ^surplus 
until  the  decease  of  the  last  surviving  annuitant,  "  or  during 
such  portion  of  such  surviving  annuitant's  life  as  the  rules 
of  law  will  permit,"  and  on  the  decease  of  that  person  the 
trust  funds  and  accumulations  were  to  be  applied  by  the 
court  in  the  purchase  of  land  for  the  benefit  or  the  person 
mentioned  in  the  will,  and  the  Vice-Chancellor  Bacon  held 
that  as  to  the  fund  which  would  accrue  during  the  period 
which  would  elapse  after  the  expiration  of  twenty-one  years 
from  the  testator's  death,  and  the  death  of  the  surviving  an- 
nuitant, there  was  an  intestacy;  and  he  declined  to  give  the 
fund,  after  providing  for  the  annuities,  to  the  person  enti- 
tled in  reversion  during  the  life  of  the  surviving  annuitant. 
That  case  is  undistinguishable  from  the  present,  and  there- 
fore I  shall  follow  it. 
The  minutes  were  as  follows : 

Declare,  that  as  between  the  persons  entitled  to  the  residuary  real  and  per- 
sonal estate,  the  annuity  given  by  the  will  to  the  widow  is  pajalxle  ratably  out 
of  the  income  of  the  real  and  personal  estate  ; 

That  the  trusts  for  accumulation  directed  by  the  will,  of  the  surplus  income 
of  the  testator's  residuary  real  and  personal  estate,  ceased  upon  the  16th  of  April, 
1873,  being  the  expiration  of  twenty -one  years  from  the  testator's  death  ;  and, 

That  the  surplus  income  of  the  testator's  residuary  real  and  personal  estate 
from  the  16th  of  April,  1873,  down  to  the  decease  of  the  widow,  are  not  effectu- 
ally disposed  of  by  his  will,  and  that  the  defendant,  the  widow,  is  entitled  to 
one  equal  moiety  of  such  part  of  the  surplus  income  so  undisposed  of,  as  has 
arisen  or  shall  arise  from  personal  estate  ;  and  that  the  Crown  is  entitled  to  the 
other  moiety  of  such  surplus  of  the  personal  estate,  and  the  entirety  of  the  sur- 
plus income  as  has  arisen,  or  shall  arise,  from  the  rents,  &c.,  of  the  real  estate  ; 
and  let  the  costs  be  paid  out  of  the  fund  (£26,584)  in  court. 


From  this  decision  the  personal  representative  of  Thomas 
Messiter  appealed.  The  appeal  came  on  to  be  heard  on  the 
9th  of  March,  1878. 

Hemming^  Q.C.,  and  Chisholm  Batten^  for  the  appellant : 
The  Thellusson  Act  has  no  effect  on  the  fund  in  this  case. 
There  was  an  absolute  gift  to  Thomas  Messiter  of  every- 
thing that  would  not  be  required  for  the  payment  of  tue 
annuity  and  the  legacies.  Therefore,  when  sufficient  had 
been  accumulated  to  provide  for  these  charges,  which  hap- 
pened long  before  the  twenty-one  years  limited  by  the  act 
expired,  Thomas  Messiter  had  a  right  to  come  to  the  court 
and  claim  to  have  the  surplus  paid  to  him.     The  case  is 

(')  Law  Rep.,  20  Eq.,  255;  IS  Eng.  R.,  775. 
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*govenied  by  Saunders  v.  Vautier  (')  and  Josselyn  [266 
V.  Josselyn  (').  If  there  had  been  no  annuity  or  other 
charges  payable  out  of  the  fund,  there  would  have  been  no 
question  as  to  the  absolute  right  of  the  legatee  of  the  fund 
to  stop  the  accumulations :  what  diflEerence  can  it  make  in 
his  right  that  these  are  charges  on  the  fund,  if  there  is  suffi- 
cient to  pay  them  off  ? 

[James,  L.J.:  The  fund  may  turn  out,  from  unforeseen 
circumstances,  to  be  deficient.] 

The  court  will  not  regard  so  remote  a  contingency.  If  the 
fund  were  a  million  of  money,  and  a  legacy  of  £10  payable 
out  of  it  at  a  fixed  date,  would  the  court  allow  the  fund  to 
go  on  accumulating  till  that  date  ?  Gosling  v.  Oosling  {*) ; 
Coventry  v.  Coventry  {*). 

But  if  the  court  should  be  of  opinion  that  the  fund  can- 
not be  distributed  till  the  death  of  the  widow,  although  the 
accumulations  must  stop  at  the  end  of  twenty-one  years, 
we  contend  that  the  surplus  income  is  given  to  the  appellant 
by  the  Thellusson  Act.  The  words  of  the  act  are,  that  '*  the 
rents,  issues,  profits,  and  produce  of  such  property  so  di- 
rected to  be  accumulated,  shall,  so  long  as  the  same  shall 
be  directed  to  be  accumulated  contrary  to  the  provisions  of 
this  act,  go  to  and  be  received  by  such  person  or  persons  as 
would  have  been  entitled  thereto  if  sucn  accumulation  had 
not  been  directed."  Here,  '*  the  residue  of  the  trust  money, 
surplus  rents  (if  any),  stocks,  funds,  and  securities,  after 
answering  the  purposes  aforesaid,"  are  given  at  the  death 
of  the  testator's  wife  to  T.  Messiter.  With  regard  to  the 
personal  property,  at  all  events,  this  passes  the  intermediate 
income  to  T.  Messiter,  though  it  may  be  different  with  respect 
to  the  intermediate  rents  of  the  real  estate :  Hodgson  v.  ^arl 
Bective{*) ;  In  re  Clulow^s  Trust  (*) ;  Ellis  v.  Maxwell  ('). 

Highy^  for  the  Attorney-General :  When  the  court  stops 
the  accumulations  at  the  request  of  the  person  entitled  to 
the  fund,  it  is  not  done  as  a  matter  of  right,  but  *of  [267 
indulgence  to  the  claimant,  because  by  the  accumulation  he 
is  injured  and  no  one  is  benefited.  But  if  the  rights  of  any 
one  else  may  by  possibility  be  affected,  the  court  will  not 
interfere.  It  has  never  been  done  where  there  is  a  charge 
on  the  fund,  though  it  might  perhaps  be  done  if  the  charge 
were  of  such  a  nature  that  it  could  be  paid  off  at  once ;  but 
here  that  cannot  be  done,  for  the  legacies  are  not  to  be  paid 


(»)  4  Beav.,  116;  Cr.  A  Ph.,  240. 

(*)  9  Sim.,  63. 

(»)  Joh.,  266. 

(*)  2  Dr.  (k  Sm.,  470. 


(»)  1  H.  A  M.,  376;  10  H.  L.  C,  666. 

(•)  IJ.  A  H.,  639. 

O  3  Beav.,  687 ;   12  Beav.,  104. 
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till  the  death  of  the  widow.  There  is  nothing,  therefore,  to 
prevent  the  Thellusson  Act  from  taking  effect  in  this  case, 
and  if  it  does,  the  intermediate  income  both  of  real  and 
personal  estate  mast  go  as  in  an  intestacy.  There  is  no 
gift  of  it  to  T.  Messiter.  It  is  a  lapsed  portion  of  a  residue, 
and  therefore  cannot  go  to  the  residuary  legatee :  Harhin 
V.  Masterman  (/) ;  Eyre  v.  Marsden  (*) ;  Oddie  v.  Brown  (') ; 
Jarman  on  Wills  (*). 

Dickinson^  Q.C.,  and  Henderson^  for  the  widow  of  the 
testator:  We  claim  half  the  intermediate  income  of  the 
present  estate  on  the  same  grounds  as  the  Attorney-General 
claims  the  other  half.  What  the  testator  was  dealing  with 
was  residue,  and  he  was  providing  for  its  distribution  at  the 
death  of  his  widow.  He  directed  that  it  should  not  be  di- 
vided till  that  time ;  indeed,  it  is  impossible  that  it  should 
be,  for  some  of  the  legacies  are  contingent,  and  the  legatees 
cannot  be  determined  till  that  event  happens.  Therefore 
the  gift  of  the  surplus  was.a  gift  entitling  the  donee  to  call 
for  payment  of  it  during  the  widow's  life.  Suppose  the 
gift  had  been  to  accumulate  the  income  till  the  death  of  his 
widow,  and  then  to  pay  £1,000  to  each  of  the  grandchildren 
of  A.  then  living,  and  the  surplus  to  B.,  how  could  B.  claim 
the  fund,  whatever  the  amount  might  be,  before  the  event 
happened?  In  the  present  case,  although  the  amount  pay- 
able is  not  contingent,  the  persons  to  receive  it  are:  Oreen 
V.  Oascoyne  (•) ;  Wildes  v.  navies  (•) ;  Theobald  on  Wills  ('). 

The  Thellusson  Act  has  never  been  allowed  to  accelerate 
the  interest  of  the  persons  entitled  to  the  fund  subject  to  the 
accumulations. 
268]    *  Hamilton  Humphreys^  for  the  plaintiff. 

Hemming^  in  reply:  The  Thellusson  Act  by  its  very 
terms  was  intended  to  prevent  accumulations  where  but  for 
that  act  they  would  have  extended  beyond  twenty-one  years, 
and  not  to  alter  the  rights  where  without  that  act  the  accu- 
mulations would  have  been  stopped  by  the  ordinary  action 
of  the  court.  This  was  the  view  of  Vice-Chancellor  Wick- 
ens  in  Harbin  v.  Masterman  (*),  and  it  is  founded  on  sound 
principles  of  construction  of  statutes.  No  doubt  Talbot  v. 
Jevers  (")  would  be  against  us,  if  there  had  been  a  residuary 
gift  in  that  case.  But  the  Vice-Chancellor  held  there  was 
not ;  and  if  he  had  not  so  read  the  will,  his  decision  would 
liave  been,  as  we  submit,  erroneous  in  principle. 

(>)  Law  Rep.,  12  Eq.,  669.  («)  1  Sm.  A  Giflf.,  476. 

(«)  2  Keen,  664.  f )  Page  308. 

(»)  4  De  G.  A  J.,  179.  («)  Law  Rep.,  12  Eq.,  669. 

{*)  8d  ed,  vol.  i,  p.  292.  -                         (•)  Law  Rep.,  20  Eq.,  266 ;  13  Eng.  R., 

(»)  4  D.  J.  A  S.,  666.  776. 


Vol.  VIII.]  CHANCERY  DIVISION.  269 

C.A.  Weatherall  v.  Thornburgh,  1878 

James,  L.  J.:  I  am  of  opinion  that  the  decision  of  the  Vice- 
Chancellor  must  be  aflSrmed.     The  will  must  be  considered 
independently  of  the  Thellusson  Act,  and  then  the  Thellus- 
son  Act  must  be  applied  to  the  state  of  things  so  determined. 
The  Thellusson  Act  says  that  "where  any  accumulation 
shall  be  directed  otherwise  than  as  aforesaid,  such  direction 
shall  be  null  and  void,  and  the  rents,  issues,  profits,  and 
produce  of  such  property  so  directed  to  be  accumulated 
shall,  so  long  as  the  same  shall  be  directed  to  be  accumu- 
lated contrary  to  the  provisions  of  this  act,  go  to  and  be 
received  by  such  person  or  persons  as  would  nave  been  en- 
titled* thereto  if  such  accumulation  had  not  been  directed." 
The  first  question,  therefore,  is :  If,  independently  of  the  Thel- 
lusson Act,  the  accumulations  had  only  lasted  for  twenty-one 
years,  to  whom  would  the  income  after  the  expiration  of 
twenty-one  years  have  gone?    This  must  be  decided  in  tl^e 
same  way  as  if  the  testator  had  said  in  a  codicil,  "  Since 
the  making  of  my  will  I  have  been  reininded  that  my  wife 
may  live  more  than  twenty-one  years  after  my  death.     I 
therefore  direct  that  the  accumulation  which  I  have  divided 
by  my  will  shall  stop  at  the  end  of  twentj^-one  years."  What 
would  have  been  the  result  of  such  a  direction  ?    The  effect 
would  have  been  that  after  *twenty-one  years  there    [269 
would  have  been  a  gap.     He  directs  that  the  capital  and  the 
accumulations  shall  not  be  divided   till  the  death  of  his 
wife,  so  that  if  he  made  no  distribution  of  the  surplus  in- 
come of  the  twenty-one  years,  and  his  wife  was  still  alive, 
there  would  have  been  a  gap  as  to  the  intermediate  income 
till  the  death  of  his  wife.     Who,  then,  would  be  entitled  to 
that  income  ?    I  am  of  opinion  that  Thomas  Messiter  is  not 
the  residuary  legatee  under  the  will ;  he  is  only  residuary 
cestui  que  trust  in  remainder  after  the  death  of  the  wife  of 
the  particular  fund,  and  there  is  nothing  in  the  Thellusson 
Act  to  give  the  accumulations  to  him.     There  is  no  gift  of 
the  surplus  income  to  any  person  whatever  until  the  death 
of  the  wife.     The  testator  has  divided  the  enjoyment  of  his 
property  into  two  parts,  something  to  be  enjoyed  before  and 
something  to  be  enjoyed  after  the  death  of  his  wife.     Accu- 
mulations which  fail  under  the  Thellusson  Act  must  be 
treated  in  the  same  way  as  a  gift  which  fails  under  the 
Mortmain  Act.     It  has  never  been  held  that  property  that  is 
set  free  by  the  operation  of  the  Mortmain  Act  will  accrue 
for  the  benefit  of  the  persons  entitled  in  remainder.     It  is 
the  same  as  if  the  testator  had  only  directed  accumulation 
for  twenty-one  years,  and  had  said  nothing  as  to  the  income 
after  that  time  till  the  death  of  his  wife. 
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In  Saunders  v.  Vautier  (')  the  bequest  was  quite  different. 
There  was  an  absolute  gift  to  begin  with,  and  then  a  direc- 
tion to  accumulate  the  income,  and  the  legatee  attained 
twenty-five,  and  the  court  acted  on  the  established  principle 
that  where  there  is  an  absolute  gift  to  an  adult  male,  any 
direction  to  restrain  his  enjoyment  of  it  is  absolutely  idle, 
unless  there  is  a  defeasance.  In  such  a  case  a  direction  to 
accumulate  the  income  is  only  a  mode  of  preventing  the 
person  entitled  from  enjoying  the  property,  which  can  have 
no  eflEect. 

It  was  said  that  this  case  is  within  the  principle  of  Hodg- 
son V.  Earl  Bective  ('),  which  decided  that  where  therfe  is  a 
gift  of  personal  property  to  a  man  at  a  future  time,  it  carries 
the  intermediate  income.  But  that  is  because  in  such  a 
case  there  is  a  clear  indication  of*  the  testator's  wish  that 
the  legatee  should  have  the  income ;  it  goes,  by  way  of  ac- 
270]  cretion,  to  the  person  absolutely  ^entitled  to  the 
capital.  That  does  not  apply  to  a  case  where  the  testator 
has  said  what  is  to  be  done  with  the  income  till  the  partic- 
ular period  arrives.  The  order  of  the  Vice-Chancellor  must 
be  affirmed. 

Cotton,  L.J.:  The  first  question  is  this:  As  soon  as  a 
sufficient  sum  has  been  accumulated  to  meet  the  charges  on 
the  fund,  has  the  person  ultimately  entitled  to  the  residue 
of  the  fund  a  right  to  come  to  the  court  and  claim  to  have 
the  residue  of  the  fund  paid  at  once  to  him  %  This  is  not  like 
the  case  of  Saunders  v.  Vauiier{^).  That  case  simply  de- 
cided that  if  property  is  given  to  a  person  of  full  age,  any 
restriction  on  his  enjoyment  of  it  is  inconsistent  with  his 
absolute  interest.  But  here  it  is  conceded  that  until  the  ac- 
cumulated fund  had  become  sufficient  to  pay  the  legacies  the 
direction  to  accumulate  was  for  an  object  which  was  legal, 
and  which  ought  to  have  effect  given  to  it.  Then  it  happens 
in  this  case  that  the  legacies  cannot  be  paid  till  the  death  of 
the  widow  ;  therefore  it  is  not  like  dealing  with  a  case  where 
there  are  no  legacies  charged  on  the  fund.  That  being  so, 
can  the  appellant  say  that  he  is  entitled  to  the  residue  of 
the  fund  as  soon  as  there  is  sufficient  to  pay  the  legacies  ? 
He  cannot  be  entitled  of  right,  because  if  from  any  accident 
to  the  investment  it  should  become  insufficient,  tlie  legatees 
would  have  a  claim  upon  him.  Perhaps  the  court,  having 
due  regard  to  the  security  of  the  legacies,  would,  if  it 
thought  there  was  no  reasonable  probability  of  any  loss  oc- 
curring, pay  out  the  residue  to  the  person  entitlea.  But  it 
is  a  matter  of  indulgence  and  discretion  in  the  court.     A 

(0  4  Beav.   115 ;  Cr.  &  Ph.,  240.  («)  10  H.  L.  C,  666. 
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trustee  could  not  without  risk  pay  over  the  fund :  if  he  did, 
he  would  be  liable  in  case  the  fund  proved  insufficient.  It 
would  be  otherwise  if  it  was  a  matter  of  right.  All  that  cau 
be  said  is,  that  it  is  in  the  discretion  of  tne  court  whether, 
under  peculiar  circumstances,  it  shall  keep  the  person  enti- 
tled to  the  residue  of  the  fund  any  longer  out  of  the  enjoy- 
ment of  his  property;  but  of  right  he  cannot  claim  it. 

Therefore!  am  of  opinion  that  in  this  case  the  appellant 
could  *not  have  come  when  the  fund  was  sufficient  [271 
for  payment  of  the  legacies  and  stop  the  accumulations  by 
claiming  the  residue  of  the  fund. 

Then  comes  the  question  of  the  effect  of  the  Thellusson 
Act.  Is  the  appellant  "the  person  who  would  have  been 
entitled  to  the  surplus  income  if  the  accumulation  had  not 
been  directed  1"  It  is  argued  that  he  is  the  residuary  lega- 
tee under  the  will  and  therefore  that  he  would  have  been 
entitled  to  the  income  if  the  accumulation  had  not  been  di- 
rected, and  Mlis  v.  Maxwell  {^)  was  referred  to.  But  that 
case  was  very  different  from  the  present.  There  the  testator 
made  his  wife  by  a  separate  clause  his  residuary  legatee  of 
anything  which  he  might  not  have  disposed  of.  Of  course 
that  would  carry  the  property  comprised  in  every  gift  which 
failed  for  illegality.  Here  the  appellant  is  not  appointed 
residuary  legatee  by  an  independent  clause,  he  is  only  a  leg- 
atee in  remainder  of  the  accumulated  fund,  and  there  is  a 
gap  between  the  expiration  of  the  period  of  twenty-one 
years  and  the  time  when  he  will  become  entitled  to  it.  The 
testator  gave  him  the  accumulated  fund  as  the  legatee  of  that 
fund  and  not  as  residuary  legatee.  During  the  lifetime  of 
the  widow  he  could  claim  nothing  ;  he  was  only  legatee  in 
remainder  after  the  death  of  the  widow  of  a  fund  already 
constituted. 

Thesiger,  L.  J. ;  I  also  agree  that  the  decision  of  the 
Vice- Chancellor  must  be  affirmed.  The  principle  on  which 
the  court  construes  a  bequest  of  accumulations  which  has 
become  void  under  the  Thellusson  Act  is  laid  down  in  Eyre 
V.  Marsden.  The  Master  of  the  Rolls  there  saysO:  "The 
statute,  as  it  appears  to  me,  was  not  intended  to  operate, 
and  does  not  operate,  to  alter  any  disposition  made  by  the 
testator,  except  his  direction  to  accumulate.  Striking  that 
out,  everything  else  is  left  as  before,  and  all  the  other  direc- 
tions of  the  will  as  to  the  time  of  payment,  substitution,  or 
any  contingencies,  are  to  take  effect  according  to  the  true  con- 
struction of  the  will,  unaltered  by  the  effect  of  the  statute." 
Following  out  this  principle,  it  was  held  in  Oreen  v.  Oas- 

{>)  3  Bear.,  687;  12  Beav.,  104.  («)  2  Keen,  674. 
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272]  Coyne  (^\  that  the  effect  of  the  *statute  is  not  to  ac- 
celerate the  enjoyment  of  any  interest  under  the  will.  There- 
fore the  only  question  is  whether  the  appellant  has  such  an 
absolute  interest  as  would  entitle  him  to  stop  the  accumu- 
lation as  in  Saunders  v.  Va'idieT{*\  If  this  be  the  true 
q  uestion,  the  decision  in  Talbot  v.  Jevers  Q  is  in  point.  In 
tnat  case  the  testator  by  the  words  of  his  will  created  a 
gap  between  the  period  when  the  accumulation  was  to  cease 
and  the  death  of  the  surviving  annuitant,  and  the  court  held 
that  there  was  an  intestacy  with  respect  to  the  intermediate- 
income,  and  refused  to  stop  the  accumulations  and  to  pay 
the  fund,  subject  to  provision  for  the  annuities,  to  the  person 
ultimately  entitled  to  the  fund.  In  the  present  case  the  gap 
is  caused  by  the  statute,  and  it  appears  to  me  that  the  stat- 
ute places  it  on  the  same  footing  as  if  it  had  been  directed 
by  tne  will.  It  was  not  denied  that,  but  for  the  distinction 
to  which  I  have  referred,  Talbot  v.  Jevers  and  the  present 
case  are  undistinguishable.  I  will  only  add  that  tne  will 
does  not  constitute  the  appellant  residuary  legatee,  but  a 
legatee  of  a  particular  fund  after  the  death  of  the  widow, 
and  therefore  his  interest  is  one  which  does  not  take  effect 
until  after  her  death. 

With  respect  to  the  surplus  rents  of  the  real  estate  the 
appellant's  claim  for  them  nas  been  abandoned. 

Solicitors:  W.  J.  Moon;  Hare  &  Fell;  J.  Watson^  agent 
for  J.  R.  Bramble,  Bristol ;  Wedlake  &  Letts^  agents  for 
H.  B.  Batten,  Yeovil. 

(»)  4  D.  J.  A  S.,  666.  (»)  Law  Rep.,  20  Eq.,  266 ;  18  Eng.  R, 

(«)  4  Beav.,  116 ;  Cr.  A  Ph.,  240.  776. 
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Company  ^Voluntary  Winding-up — DUwhUion — Compania  Act,  1862,  «.  143 — 

Acquiescetiee. 

The  P.  Company  granted  a  mortgage  of  all  its  mining  property  to  two  trustees 
upon  trust  to  secure,  pari  passu^  the  sums  advanced  by  various  lenders,  of  whom  K. 
was  one.  Some  time  afterwards,  it  being  thouglit  desirable  to  reconstitute  the  com- 
pany, resolutions  were  passed  for  a  voluntary  windinor-up,  and  the  liquidators  agreed 
for  the  sale  of  the  assets  to  the  B.  Company,  which  was  formed  for  the  purposa 
The  price  was  to  be  paid  partly  in  bonds  and  partly  in  shares  of  the  B.  Company. 
A  meeting  of  the  mortgage  creditors  was  held,  at  which  the  sale  was  unanimously 
approved  of.  K.  was  not  present  at  this  meeting,  but  there  was  evidence  that  he 
knew  of  and  acquiesced  in  all  that  was  done  under  the  winding-up.  The  sale  was 
completed  and  the  property  conveyed  to  the  B.  Company  by  a  deed  in  w^hich  the 
mortgagees  and  their  trustees  did  not  join.  Most  of  the  mortgagees  accepted  de- 
bentures of  the  B.  Company-  in  satisfaction  of  their  claims ;  but  K.  did  not    The 
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liquidators  made  their  financial  report,  and  called  a  meeting  to  consider  it,  pursuant 
to  sects.  142,  143  of  the  Companies  Act,  1862,  and  the  retarn  was  registered.  About 
three  years  after  this  K  presented  a  petition  to  wind  up  the  P.  Company: 

Hdd,  by  Hall,  V.C,  that  the  company  could  not  be  deemed  to  have  been  dissolved 
as  against  the  petitioner  and  other  unsatisfied  creditors ;  and  that  an  order  for  wind- 
ing it  up  oDght  to  be  made: 

Held,  on  appeal,  that  as  the  petitioner  had  all  along  known  of  and  acquiesced  in 
the  winding-up  proceedings,  he  could  not  now  treat  the  dissolution  as  invalid: 

And,  MembU,  that  there  is  no  jurisdiction  to  wind  up  a  company  which  has  been 
dissolved  under  the  Companies  Act,  1862,  s.  148,  unless  the  dissolution  can  be  im- 
peached on  the  ground  of  fraud. 

This  was  a  petition  by  Thomas  Key,  a  creditor,  for  the 
compulsory  winding-up  of  the  Pinto  Silver  Mining  Com- 
pany, Limited. 

The  company  was  incorporated  in  1871,  with  a  capital  of 
£130,000,  in  26,000  shares  oi  £5  each.  Its  objects  were  stated 
in  the  memorandum  of  association  as  being  {inter  alia)  to 
purchase  certain  lands  or  interests  in  lands  in  Nevada  or 
elsewhere  for  the  purpose  of  mining  operations. 

*By  the  66th  clause  of  the  articles  of  association  it  [274 
was  provided  that  the  directors  should  be  at  liberty  to  raise 
by  loans  upon  mortgage  of  the  lands,  property,  and  works 
and  effects  of  the  company,  or  by  promissory  notes,  bills  of 
exchange,  and  other  transferable  securities,  and  otherwise, 
as  they  should  think  fit,  such  sums  of  money  as  they  should 
from  tioie  to  time  require  for  carrying  on  or  extending  the 
works,  or  for  any  objects  of  the  company. 

In  1872  the  company  determined  to  raise  a  sum  of  money 
by  mortgage  bonds,  the  repayment  of  which  was  to  be 
secured  by  a  general  mortgage  of  the  company's  property 
in  Nevada.  For  this  purpose  two  deeds  of  the  16th  of  July, 
1872,  were  executed,  by  the  first  of  which  the  company  con- 
veyed its  mines  and  mining  rights,  property,  and  assets  in 
Nevada  unto  and  to  the  use  of  Gosset  and  Gresswell,  their 
heirs,  executors,  administrators,  and  assigns,  upon  trust  to 
sell  and  to  hold  the  proceeds  upon  the  trusts  declared  by 
the  other  deed  of  the  same  date.  By  the  second  deed  made 
between  the  same  parties  it  was  declared  that  the  trust  for 
sale  should  not  be  exercised  unless  the  trustees  or  trustee 
should  be  authorized  in  writing  to  sell  by  not  less  than  five 
of  the  persons  who  should  advance  money  on  the  bonds, 
and  who  should  be  entitled  in  the  aggregate  to  not  less  than 
one- half  of  the  whole  sum  advanced  to  the  company.  And 
it  was  declared  that  the  trustees  should  hold  the  property 
until  sold,  and  after  sale,  the  proceeds  of  such  sale,  upon 
trust  to  secure  the  repayment  to  the  persons  advancing 
money  on  the  mortgage  bonds  in  proportion  to  the  moneys 
advanced  by  them,  without  any  preference  or  priority,  the 
26  Eng.  Rep.  35 
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whole  of  the  principal  moneys  advanced  by  them  with 
simple  interest  at  £20  per  cent,  per  annum  from  the  periods 
of  the  respective  advances,  the  interest,  in  the  case  of  de- 
ficiency, being  the  first  charge. 

The  petitioner  Key  advanced  to  the  company  £1,000,  in 
respect  of.  which  he  was  entitled  to  the  benefit  of  the  trust 
created  by  the  above  deeds ;  and  various  other  persons 
made  advances  on  similar  security.  It  did  not  appear  that 
any  mortgage  bonds  were  in  fact  issued  to  them. 

On  the  22d  of  January,  1873,  the  following  resolutions 
were  passed  at  a  meeting  of  shareholders  :  1.  That  the  com- 
275]  pany  *should  be  wound  up  by  voluntary  liquidation. 
2.  That  S.  H.  Louttit  and  M.  Dyett  should  oe  appointed 
liquidators.  3.  That  the  liquidators  should  be  autnorized 
and  instructed  to  sell  for  shares  the  company's  mill,  furnaces, 
mines,  and  premises,  subject  to  the  existing  mortgage  debt 
and  other  liabilities  of  the  company.  These  resolutions 
were  confirmed  at  a  meeting  held  on  the  12th  of  February, 
1873. 

The  liquidators  came  to  an  arrangement  to  sell  the  prop- 
erty of  the  company  to  the  Basye  Consolidated  Silver  Min- 
ing Company,  a  company  which  was  formed  for  the  purpose, 
and  in  which  the  shareholders  were,  with  hardly  any  excep- 
tions, the  same  persons  as  those  of  the  Pinto  Company. 
The  terms  were  embodied  in  an  agreement  dated  the  26th  of 
March,  18T3,  made  between  the  liq uidators  of  the  one  part, 
and  the  Basye  Company  of  the  oUier  part,  and  duly  regis- 
tered as  required  by  30  &  31  Vict.  c.  131,  s.  25.  fey  this 
agreement  the  liquidators  agreed  to  sell,  and  the  fiasye 
Company  to  purchase,  all  the  property  of  the  Pinto  Com- 
pany in  ^Nevada  for  £91,000,  of  which  £9,000  was  to  be  paid 
in  debenture  bonds  of  the  Basye  Company,  £19,000  in  fully 
paid-up  £5  shares  in  that  company,  and  £63,000  in  £5 
shares  in  that  company,  on  which  £4  10s.  per  share  was  to 
be  taken  as  paid,  leaving  a  liability  of  lOs,  on  each  share. 
Clause  7  of  the  agreement  provided  :  "That  in  case  any  of 
the  shareholders,  mortgagees,  or  creditors  of  the  said  Pinto 
Silver  Mining  Company,  Limited,  shall  neglect  or  refuse  to 
accept  his  or  their  allotment  in  debenture  bonds,  or  fully 
paid-up  shares,  or  shares  with  a  liability  of  10.9.  thereon  in 
the  said  purchasers'  company,  the  said  liquidators  shall 
transfer  their  interest  in  such  proportion  or  allotment  of  de- 
benture bonds  or  shares  back  again  to  the  said  purchasers' 
company,  without  incurring  any  liability  or  responsibility  in 
respect  to  any  such  debenture  bonds  or  shares."  Clause  8. 
"The  said  vendors  shall  make  a  perfect  and  complete  title 
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to  the  said  mines  and  premises."  Clause  9.  ^'That  immedi- 
ately the  agent  of  the  said  purchasers  shall  certify  that  the 
title  is  good  by  telegraphic  message,  or  otherwise  the  said 
purchasers  shall  complete  the  purcnase  and  deliver  over  the 
said  debenture  bonds  and  certifacates  of  fully  paid  shares  and 
shares  with  £4 10^.  paid  to  the  said  vendors,  and  the  said  ven- 
dors *8hall  thereupon  put  the  purchasers  in  posses-  [276 
sion  of  the  said  mines,  mining  properties,  mills,  and  prem- 
ises." Clause  14.  *'That  inasmuch  as  the  said  vendors  are 
liquidators  of  the  said  Pinto  Silver  Mining  Company,  Lim- 
ited, and  it  is  the  true  intent  and  meaning  of  them  and  the 
said  purchasers  that  the  said  purchasers  should  take  over 
all  the  property  and  discharge  all  the  debts  and  liabilities  of 
the  said  Pinto  Silver  Mining  Company,  Limited,  and  that  the 
said  purchase-money  in  debentures  and  shares  should  in- 
chide  and  be  sufficient  to  discharge  all  such  debts  and  lia- 
bilities, and  pay  them  either  in  debentures  or  shares  as  afore- 
said, it  is  hereby  expressly  further  agreed  and  declared  that 
the  said  purchasers  shall  pay  and  discharge  any  further 
debts  or  liabilities  of  the  said  Pinto  Mining  Company,  Lim- 
ited, should  any  be  discovered  after  the  day  of  the  signing 
of  this  agreement,  and  generally  any  debts  and  liabilities 
which  are  not  provided  for  bv  the  agreement,  and  indemnify 
the  said  vendors  therefrom." 

A  meeting  of  the  mortgagees  was  called  to  consider  the 
above  arrangement,  and  was  held  on  the  14th  of  July,  1873. 
It  was  attended  by  more  than  three-fourths  in  number  and 
value  of  the  mortgagees,  and  a  unanimous  resolution  was 
passed  approving  of  the  agreement.  Key,  it  appeared,  was 
not  present.  Cresswell,  one  of  the  trustees  for  the  mort- 
gagees, who  was  also  chairman  of  the  company,  deposed 
that  substantially  the  mortgagees  were  the  only  creditors  of 
the  company.  The  sale  was  completed  by  a  conveyance 
from  the  Pinto  Company  to  the  Basye  Company,  not  men- 
tioning the  mortgage  which  remained  vested  in  &ossett  and 
Cresswell,  and  of  which  the  Basye  Company  had  full  notice. 

The  liquidators  stated  the  result  of  the  winding-up  in  the 
following  report,  dated  the  6th  of  January,  1874 : — 

"In  accordance  with  the  following  resolutions  passed  at 
the  meeting  of  shareholders  held  on  the  22d  day  of  Jan- 
nary,  1873,  and  confirmed  by  a  subsequent  meeting  onthe 
12th  day  of  February,  1873,— 

1.  That  th^Pinto  Silver  Mining  Company,  Limited,  be 
would  up  by  voluntary  liquidation ; 
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2.  That  Messrs.  Samuel  Henry  Loutcit  and  Mark  Dyett 
be  appointed  lic[aidators  thereof ; 
277]    *3'  That  the  liquidators  be  authorized  and  instructed 
to  sell  for  snares  the  company's  mill,  furnaces, 
mines,  and  premises,  subject  to  the  existing  mort- 
gage debt  and  other  liabilities  of  the  company, 
we  proceeded  to  dispose  of  the  property  of  the  company  to 
the  Basye  Consolidated  Silver  Mining  Company,  Limited. 
A  copy  of  the  agreement  made  by  us  with  this  object  is 
set  forth  in  the  articles  of  association  of  the  Basye  Consoli- 
dated Silver  Mining  Company,  Limited,  now  laid  before  the 
meeting. 

"We  also  oJBfered  to  the  shareholders  of  the  Pinto  Silver 
Mining  Company^,  Limited,  another  opportunity  of  de- 
claring their  option  to  take  fully  paid  shares  in  the  Basye 
Company  equal  to  one  in  ten  of  their  holding  in  the  Pinto 
Company,  or  to  accept  shares  with  £4  10^.  paid  and  a  fur- 
ther liability  of  10^.  per  share  for  the  same  amount  as  they 
held  in  the  Pinto  Company  in  exchange  as  their  portion  of 
the  purchase-money. 

' '  W  ith  very  few  exceptions  all  have  elected  to  take  one 
option  or  the  other. 

"The  account  now  submitted  is  the  final  account  of  the 
liquidation,  and  shows  the  disposal  of  the  shares  and  de- 
bentures received  from  the  purchasers  of  the  property. 

"The  balance  of  the  shares  standing  in  our  names  in  the 
Pinto  Company  have  been  handed  by  us  to  the  Basye  Con- 
solidated Silver  Mining  Company,  Limited,  in  accordance 
with  the  conditions  of  tne  agreement  entered  into  with  them. 

"A  small  cash  balance  of  £9  has  also  been  handed  over  to 
the  Basye  Company. 

"  In  giving  you  the  final  report  of  our  labors  we  take  the 
opportunity  of  congratulating  you  on  the  improved  position 
you  now  hold  as  shareholders  m  the  Basye  Company,  which 
we  understand  from  the  directors  promises  to  realize  all  the 
hopes  once  formed  of  the  Pinto  Company." 

Key  did  not  declare  any  option,  and  never  received  either 
shares  or  debentures  in  the  Basye  Company. 

The  final  account  rendered  by  the  liquidators  and  sent 
with  the  above  report  was  as  follows : — 
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279]  *A  meeting  was  called  for  the  6th  of  January, 
1874,  for  the  purpose  of  having  the  final  account  of  the  liqui- 
dators laid  before  it,  and  was  convened  and  advertised  in 
manner  required  by  the  Companies  Act,  1862,  s.  142.  A 
return  of  this  meeting  was  duly  made  on  the  12th  of  Janu- 
ary, 1874,  as  required  by  sect.  143,  and  was  registered. 

In  December,  1876,  Key  presented  a  petition  for  winding 
lip  the  Pinto  Company.  This  petition,  after  shortly  stating 
the  petitioner's  title  as  a  creditor  in  respect  of  the  £1,000 
and  the  resolutions  for  voluntary  winding  up,  proceeded  as 
follows : — 

*'10.  Nothing  has  been  done  under  the  voluntary  winding 
Tip  to  or  towards  liquidation  of  its  affairs  or  payment  of  its 
creditors.  11.  Your  petitioner  believes  that  if  the  assets  of 
the  company  were  realized,  there  would  be  suflBcient  funds 
applicable  to  the  payment  of  his  claim  to  satisfy  it,  or  nearly 
60.     12.  Under  present  circumstances  the  company  cannot 

f>ay  its  debts.  13.  The  company  has  not  done  any  business 
or  a  year  prior  to  the  presentation  of  this  petition.  14.  It 
is  just  and  equitable  that  the  company  should  be  wound  up 
by  this  honorable  court."  The  petitioner  prayed  a  compul- 
sory winding-up. 

Evidence  was  given  on  the  part  of  the  liquidators,  Louttit 
and  Dyett,  that  Key,  though  he  did  not  attend  the  meeting 
of  mortagees,  was  fully  aware  of  the  proceedings  under  the 
winding-up,  and  assented  to  them. 

The  petition  came  on  for  hearing  before  Vice-Chancellor 
Hall  on  the  20th  of  July,  1877. 

KarslaJce^  Q.C.,  and  IjatTiam^  for  the  petitioner,  referred  to 
the  Companies  Act,  1862,  ss.  142,  143,  145,  146,  and  In  re 
CrooJchaven  Mining  Company  {^).  They  urged  that  the 
affairs  of  the  company  were  not  fully  wound  up,  as  its  debts 
had  not  been  paid. 

Dickinson^  Q.C.,  and  Beale,  for  the  liquidators  of  the 
Basye  Company,  supported  the  petition. 

W.  Pearson^  Q.C.,  and  Pughy  for  Louttit  and  Dyett,  op- 
posed :  The  affairs  of  the  company  were  fully  wound  up, 
ii80]  and  under  *sect.  143  the  company  no  longer  exists: 
Carres  Oase{*),  The  petition  ought  to  be  dismissed:  In  re 
HaytoT  Granite  Company  ('). 

ingle  Joyce^  for  shareholders. 

Karslake^  in  reply. 

Aug.  1.  Hall,  V.C,  after  stating  the  facts,  continued: 
The  petition  to  wind  up  is  opposed,  it  being  contended 

(')  Law  Rep.,  8  Eq.,  69.  («)  83  Beav.,  642.  (»)  Law  Rep.,  1  Ch.,  77,  80. 
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that  tbe  petitioner,  if  ever  a  creditor,  became  a  creditor  of 
the  Basye  Company,  there  being  a  novation.  It  appears  to 
me  that  this  is  not  made  oat.  The  petitioner  had  not  per- 
sonally been  in  direct  communication  with  the  Basye  Com- 
pany, and  never  had  issued  to  him  the  bonds  in  that 
company. 

It  was  said  that  although  the  petitioner  was  not  present 
at  the  meeting  of  the  mortgagees,  he  was  made  acquainted 
with  what  had  taken  place,  and  after  the  meeting  approved 
of  what  had  been  done  thereat ;  but,  assuming  this  to  be  so, 
each  of  the  mortgage  creditors  was,  under  the  agreement 
with  the  Basye  Company,  to  have  the  option  of  taking  the 
debenture  bonds  of  that  company,  and  under  the  circum- 
stances of  this  case  I  consider  that  the  petitioner,  within  the 
meaning  of  the  7th  clause  of  the  agreement  with  the  Basye 
Company,  neglected  to  accept  his  proportion  of  the  debent- 
ure bonds,  and  therefore  remained  a  creditor  of  the  Pinto 
Company. 

I  have  assumed  that  the  resolutions  authorizing  the  sale  to 
the  Basye  Company  were  valid  as  against  the  petitioner  by 
reason  of  the  meeting  of  the  mortgagees,  which,  however,  I 
do  not  state  to  be  the  case,  the  meeting  being  a  meeting  of 
mortgagees  only,  and  not  of  creditors  of  the  company  gener- 
ally, as  required  by  the  Companies  Act,  1862,  s.  162.  More- 
over, the  agreement  for  sale  to  the  Basye  Company  did  not 
conform  to  the  resolutions  of  the  22d  of  January,  a-nd  the 
12th  of  February,  1873,  inasmuch  as  it  did  not  provide  for 
the  sale  being  subject  to  the  existing  mortgage  debt  and 
the  other  liabuities  of  the  company,  and  the  conveyance  was 
framed  as  an  ordinary  conveyance,  free  from  incumbrances. 
This  was  a  clear  breach  of  trust  on  the  part  of  the  trQstees 
for  the  *mortgage  creditors.  The  petitioner  in  his  [281 
last  affidavit  states  that  he  was  not  aware  of  this  departure 
from  the  resolutions  till  shortly  previous  to  the  filing  of  his 

Eetition.  Under  such  circumstances,  the  petitioner  retained 
is  rights  as  a  creditor  of  the  Pinto  Company. 
It  was  further  contended  that  the  petition  was  not  sustain- 
able by  reason  of  the  Pinto  Company  having  been,  as  it  was 
said,  dissolved.  The  dissolution,  it  was  said,  was  effected 
thus :  The  liquidators  of  the  Pinto  Company,  on  the  6th  of 
January,  1874,  reported  to  the  shareholders  the  sale  which 
had  been  made  to  the  Basye  Company,  and  with  that  report 
was  an  account  which  the  report  stated  to  be  the  final  ac- 
count of  the  liquidation,  and  which  showed  the  disposal  of 
the  shares  and  debentures  received  from  the  purchasers  of 
the  property.    It  further  stated  in  effect  that,  with  few  ex- 
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ceptions,  the  shareholders  had  taken  shares  in  the  Basye 
Company,  and  it  then  stated  as  follows :  '*  The  acconnt  now 
submitted  is  the  final  account  of  the  liquidation,  and  shows 
the  disposal  of  the  shares  and  debentures  received  from  the 
purchasers  of  the  property.  The  balances  of  the  shares 
standing  in  our  names  in  the  Pinto  Company  have  been 
handed  by  U3  to  the  Basye  Consolidated  Silver  Mining  Com- 
pany, Limited,  in  accordance  with  the  conditions  of  the  agree- 
ment entered  into  with  them.  A  small  cash  balance  of  £9 
has  also  been  handed  over  to  the  Basye  Company.  In  giving* 
you  the  final  report  of  our  labors,  we  take  the  opportunity 
of  congratulating  you  on  the  improved  position  you  now 
hold  as  shareholders  in  the  Basye  Company,  which,  we  un- 
defst^ind  from  the  directors,  promises  to  realize  all  the  hopes 
once  formed  of  the  Pinto  Company."  It  will  be  observed 
tbiat  this  report  does  not  deal  with  the  mortgagees  of  the 
Pinto  Company.  In  the  account  which  accompanied  the 
report,  the  debtors'  side  contains  in  debenture  bonds  bear- 
ing 16  per  cent,  interest,  £9,000,  and  the  creditors'  side  con- 
tains— "By  a  portion  of  the  debenture  bonds  of  the  Basye 
Consolidated  Silver  Mining  Company,  as  per  agreement, 
dated  26  March,  1873,  for  the  mortgagees  of  the  Pinto  Mill 
and  sundry  other  creditors,  £9,000.''  Such  of  the  mortga- 
gees in  the  Pinto  Company  as  did  not  accept  the  debenture 
bonds  of  the  Basye  Company,  amongst  whom  was  the  pe- 
titioner,  are  thus  not  deal  witn,  except  that  apparently  from 
282]  the  account,  although  this  *is  not  made  clear,  the 
liquidators  have  thought  fit  to  treat  the  bonds  of  the  Basye 
Company  as  substantially  the  bonds  of  the  Pinto  Company, 
though  the  liquidators  cannot  prove,  at  least  against  the  pe- 
titioner, any  express  or  other  authority  so  to  do,  and  I  am 
of  opinion  that  the  report  and  accounts  in  no  way  affected 
the  mortgage  creditors  in  the  Pinto  Company  who  had  not 
bonds  in  the  Basye  Company  sent  to  them. 

The  report  and  account  having  been  then  sent  to  the  Pinto 
Company,  the  liquidators'  next  step  was  to  make  to  the 
Registrar  a  return  of  the  meeting.  This  was  made  on  the 
12th  of  January,  1874,  and  it  is  contended  that,  this  having 
been  done,  the  Pinto  Company,  ^n  the  12th  of  April  follow- 
ing, became  dissolved  by  virtue  of  the  Companies  Act,  1862, 
BS.  142,  143. 

It  appears  to  me  that  this  company  cannot  be  deemed  dis- 
solved, at  least  as  regards  the  petitioner  and  the  other  un- 
satisfied creditors  of  the  company.  The  142d  section  is  only 
capable  of  being  acted  upon  as  soon  as  the  affairs  of  the  com- 
pany are  fully  wound  up.     Such  was  not  the  case  when  the 
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meeting  in  question  was  held  and  the  return  made.  The 
case  of  In  re  Crookhaten  Mining  Company  {')  supports 
the  view  which  I  take.  There  must  be  the  usual  order  for 
winding  up. 

The  liquidators  appealed.  The  appeal  was  heard  on  the 
11th  and  12th  of  March,  1878. 

W.  Pearson^  Q.C.,  and  Pug\  for  the  appellants:  We 
contend  that,  after  a  dissolution  under  sect.  148,  there  is  no 
jurisdiction  to  order  a  company  to  be  wound  up.  Creditors 
have  ample  means  of  knowing  what  is  going  on,  for  the 
winding-up  of  a  company  is  attended  with  great  publicity, 
and  there  is  no  ground  of  expediency  for  cutting  down  the 
natural  meaning  of  sect.  143  in  order  to  help  creditors  Who 
have  not  thought  fit  to  intervene  till  the  three  months  have 
expired.  But  apart  from  this  general  ground,  it  is  clear  in  the 
present  case  the  petitioner  knew  and  assented  to  everything 
that  was  done,  and  after  having  assented  to  the  transfer  of 
the  whole  property  of  the  company  to  another  company 
which  undertakes  to  pay  the  mortgage  debts,  he  cannot  re- 
tain his  claim  a^inst  the  original  company. 

*  Ingle  Joyce^  for  shareholders,  supported  the  appeal.  [283 

LaiJiam^  contra :  As  to  dissolution,  the  142d  section  con- 
tains words  which  override  all  the  sections  relating  to  disso- 
lution ;  it  requires  that  all  the  affairs  of  the  company  shall- 
have  been  wound  up,  and  if  they  have  not  been  fully  wound 
up  there  is  no  dissolution :  In  re  CrooJchaven  Mining  Com- 
pany C). 

[James,  L.  J. :  Can  it  have  been  the  intention  of  the  Legis- 
lature that  where  the  form  of  proceeding  prescribed  has  been 
duly  complied  with  the  court  shall  go  oehind  the  return? 
No  wrong  is  done  to  creditors  by  the  opposite  view.  They 
have  ample  time  to  interfere.] 

No  notice  is  given  creditors.  There  is  only  an  advertise- 
ment in  the  Gazette^  which  may  well  escape  their  notice. 
Then  as  to  the  other  point,  it  is  submitted  that  a  mortgagee 
does  not  cease  to  be  a  creditor  of  the  mortgagor  because  he 
assents  to  the  mortgagor  conveying  the  equity  of  redemption 
to  some  one  else.  * 

James,  L.J.:  This  case  must  have  been  decided  under 
some  misapprehension  as  to  the  facts.  The  first  point  raised  is 
whether  the  court  has  any  jurisdiction  to  make  a  winding-up 
order  after  a  dissolution  of  the  company  under  a  voluntary 
winding-up,  and  I  much  doubt  whether  there  is  any  such 
jurisdiction.     Where  there  has  been  a  de  facto  winding-up ; 

(1)  Law  Rep.,  8  Eq.,  69. 

26  Eng.  Rep.  36 
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liquidators  appointed ;  the  accounts  of  the  liquidators  laid 
before  a  meeting,  as  required  by  the  Companies  Act,  1862, 
s.  142 ;  a  return  duly  made  to  the  Registrar,  and  the  statu- 
tory period  of  three  months  elapsed,  it  would  need  a  great 
deal  of  argument  to  satisfy  me  tnat  the  court  can  go  behind 
the  return.  The  provisions  of  the  act  as  to  dissolution 
would  be  of  very  little  value  if  a  creditor  could,  after  that 
period,  come  and  open  the  whole  matter  because,  through 
mistake,  some  formality  had  been  omitted,  some  creditor 
had  not  come  in,  or  some  asset  had  been  left  undiscovered. 
The  only  case  in  which  it  is  desirable  that  what  has  been 
284]  done  should  be  undone  is  where  there  has  *been  a 
fraud  by  which  some  one  is  injured.  Such  a  fraud  must  be 
the  fraud  of  somebody,  and  the  person  guilty  of  it  would 
be  personally  liable ;  but  it  may  be  that  it  would  also  invali- 
date the  proceedings.  Such  a  case,  however,  must  be  estab- 
lished in  a  petition  impeaching  the  proceedings  on  the  ground 
of  fmud,  not  on  a  petition  alleging  that  nothing  was  done 
under  the  winding-up. 

But  in  the  present  case  I  am  of  opinion  that  the  petitioner 
is  estopped  from  disputing  the  validity  of  the  dissolution. 
We  need  not  decide  that  there  was  any  novation,  though 
there  appears  good  reason  to  contend  that  there  was  a  no- 
vation through  the  petitioner's  agent.  But  when  a  person 
having  knowledge  of  what  is  being  done  assents  by  his  trus- 
tees to  the  transfer  of  the  property  of  the  company  to  another 
company,  being  aware  that  the  former  company  was  in 
course  of  winding  up,  and  takes  no  step  during  the  whole 
of  that  winding-up,  it  is  utterly  out  of  the  question  that  he 
should  be  at  liberty  to  come  after  the  lapse  of  years  and 
upset  all  that  has  been  done.  The  petition  must  be  dis- 
missed with  costs,  and  the  appellant  must  have  his  costs  of 
the  appeal. 

Cotton,  L.J.:  The  first  question  is  whether  the  court 
Lad  any  jurisdiction  to  make  a  winding-up  order.  I  am  of 
opinion  that  if  the  conditions  of  sects.  142  and  143  of  the 
act  have  been  complied  with,  the  court  has  no  jurisdiction 
to  make  such  an  order  after  the  expiration  of  the  three 
months ;  for  the  company  has  ceased  to  exist,  having  been 
wound  up  in  a  way  whicn,  if  the  provisions  of  the  act  have 
been  complied  with,  is  as  effectual  as  a  winding-up  by  the 
court.  It  is  true  that  sect.  145  provides  that  the  voluntary 
winding-up  of  a  company  shall  not  be  a  bar  to  the  right  of 
any  creditor  to  have  it  wound  up  by  the  court.  But  this, 
in  my  opinion,  only  means  that  a  voluntary  winding-up 
shall  not  be  any  bar  to  a  creditor  who  applies  for  a  compul- 
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sory  winding-up  before  the  company  has  been  dissolved.  If 
he  applies  before  the  expiration  of  the  three  months  there  is 
a  company  to  be  wound  up,  but  after  that  period  there  is  no 
company.  The  case  before  the  Master  oi  the  Rolls  is  no 
authority  for  the  proposition  that  after  the  three  months  the 
court  has  jurisdiction  to  order  a  compulsory  winding-up; 
and  I  am  of  opinion  that  it  has  not. 

*It  is  urged  that  the  company  has  not  been  com-  [285 
pletely  wound  up,  and  that  therefore  sect.  143  does  not 
apply.  It  is^ot  necessary  to  give  any  opinion  as  to  what 
is  to  be  done  where  there  has  been  a  substantial  non-com- 
pliance with  the  provisions  of  the  act,  but  the  mere  fact  that 
there  are  debts  remaining  unpaid  is  no  such  non-compliance, 
otherwise  an  insolvent  company  could  never  be  dissolved ; 
and  as  to  the  other  matters  alleged,  I  do  not  think  they 
would  justify  opening  the  winding-up  if  the  court  had  juris- 
diction to  do  so.  Moreover,  the  petitioner  has  substantially 
been  aware  of  all  that  has  been  done ;  he  knew  that  the 
propertjr  was  to  be  transferred  to  the  other  company,  and 
that  a  nnal  meeting  was  called  to  consider  the  liquidators' 
account.  After  having  thus  lain  by,  he  cannot  now  come  to 
have  the  proceedings  ripped  up. 

Thesiger,  L.J.:  If  it  were  necessary  to  decide  the  point, 
I  should  be  disposed  to  hold  that  the  court  has  no  jurisdic- 
tion to  make  a  winding-up  order  after  the  expiration  of  three 
months  from  the  close  of  a  de  facto  voluntary  winding-up. 
The  act  contains  provisions  affording  all  reasonable  protec- 
tion to  creditors.  Sect.  132  provides  for  the  advertisement 
of  the  resolution  for  winding  up,  so  that  all  persons  whose 
interests  are  affected  may  have  notice  of  what  is  going  on. 
Then,  under  sect.  1^,  the  final  meeting  is  advertised  for  at 
least  a  month,  and  by  sect.  143  the  company  is  to  be  deemed 
dissolved  at  the  expiration  of  three  months  from  the  date  of 
the  registration  or  the  return  made  by  the  liquidators. 
Reading  sects.  145  and  146  in  connection  with  these  pro- 
visions, I  think  it  clear  that  proceedings  by  a  creditor  to 
liave  the  company  compulsorily  wound  up,  or  to  have  the 
winding-up  continued  under  supervision,  must  be  taken  be- 
fore the  three  months  have  expired.  I  do  not,  however, 
think  that  it  is  necessary  on  the  present  occasion  to  decide 
that  question,  for,  without  going  so  far  as  to  say  that  there 
has  been  in  this  case  an  absolute  novation,  I  am  of  opinion 
that  there  has  been  such  a  complete  assent  by  the  creditor 
to  the  voluntary  winding-up  as  to  preclude  him  from  at- 
tempting to  impeach  it.  Gosset,  by  his  affidavit,  says: 
"  During  the  time  that  the  liquidators  of  the  above-named 
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company  were  conducting  the  liquidation  of  the  said  com- 
pany I  frequently  saw  the  petitioner,  Mr.  Thomas  Key,  and 
286]  *haa  conversations  with  him  respecting  the  winding- 
up  of  the  company  and  the  formation  of  the  said  Basye 
Consolidated  Mining  Company,  Limited.  As  the  result  of 
such  conversation,  I  am  able  to  state  positively  that  the  said 
Mr.  Key  was  perfectly  aware  of  all  that  took  place  with 
reference  to  the  transference  of  the  property  of  the  above- 
named  company  to  the  said  Bas^e  Company,  and  also  that 
it  was  the  intention  of  the  liquidators  of  tne  above-named 
company  to  close  the  liquidation  of  the  said  company,  and 
that  the  said  Basye  Company  was  to  be  substituted  for  the 
above-named  company  as  the  debtors  for  the  moneys  ad- 
vanced by  the  mortgagees."  This  is  confirmed  by  the  aflBi- 
davits  of  Cresswell  and  Creamer.  The  aflSdavits,  it  is  tfue, 
are  in  somewhat  general  language,  but  the  case  Is  one  where, 
if  it  was  intended  to  dispute  the  facts  to  which  these  wit- 
nesses depose,  they  ought  to  have  been  cross-examined.  I 
come  clearly  to  the  conclusion  that  Mr.  Key  assented  to  the 
winding-up,  and  it  is  out  of  the  question  that  he  should  be 
allowed  to  come  after  a  lapse  of  four  ^ears  to  impeach  pro- 
ceedings to  which  he  assented  at  the  time. 

Solicitors  for  liquidators :  PecJcham^  Maitland&Peckham, 
Solicitor  for  petitioner:  J.  Wilson  Heritage. 
Solicitors  for  shareholders :   Wansey  &  Bowen. 
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Jan.  14,  16,  18;  March  12,  1878. 

De  Bussche  v.  Alt. 

[1878    D.     68.] 

Principal  and  Agmtt — Sub- Agent — Agent  making  a  Profit  hy  Sale  to  HxmMdf — 

Aeqaieeoenee, 

The  pldntiff,  in  the  year  1868,  consigned  a  ship  to  G.  dk  Co.  in  China  for  sale, 
fixing  a  minimum  price  of  $90,000,  and  requiring  cash  payment  G.  h  Co.  employed 
the  defendant  in  Japan  to  sell  the  ship,  with  the  same  instructions.  This  was  done 
with  the  knowledge  and  consent  of  the  plaintiff.  The  defendant,  having  vainly  at- 
tempted to  sell  the  ship  on  the  terms  mentioned,  took  her  himself  for  $90,000,  and 
about  the  same  time  resold  her  to  a  Japanese  prince  for  $160,000,  pa vable  as  to 
$76,000  in  cash,  and  the  rest  on  credit.  The  plaintiff  was  not  informed  that  the  de- 
fendant had  purchased  the  vessel  himself,  or  tliat  he  had  resold  it,  till  June,  1869, 
after  the  transaction  was  completed.  The  defendant  paid  $90,000  to  G.  dk  Co., 
287]  *who  remitted  it  to  the  plaintiff,  and  eventually  obtained  the  whole  amount 
of  $160,000  from  the  Japanese  prince.  In  1873  the  plaintiff  filed  a  bill  in  chan- 
cery to  compel  the  defendant  to  account  for  the  profit  made  by  him  in  the  resale  of 
the  ship  : 
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HM  (affirming  the  decision  of  Hall,  V.C.)»  first,  that  the  relation  of  agent  and 
principal  was  established  between  the  defendant  and  the  plaintiff,  and  existed  at  the 
time  of  the  purchase  and  resale  of  the  ship  by  the  defendant,  and  that  he  was  there- 
fore liable  to  account  to  the  plaintiff  for  the  profit  made  by  him  in  the  transaction : 

Secondly :  That  there  had  been  no  such  acquiescence  or  laches  on  the  part  of  the 
pluntifif  as  to  disentitle  him  to  relief 

Where  a  wrongful  act  has  been  completed  without  the  knowledge  or  assent  of  the 
party  injured,  his  right  of  action  is  not  ordinarily  barred  by  mere  submission  to  the 
injury,  or  even  by  a  voluntary  promise  not  to  seek  redress;  some  conduct  amount- 
ing to  release  or  accord  and  satisfaction  must  be  shown ;  although,  on  account  of 
laches,  relief  may  be  refused  under  special  circumstances. 

The  bill  in  this  case  was  filed  by  Edward  Munster  De 
Bassche,  a  merchant  or  shipowner  in  the  Isle  of  Wight, 
against  William  John  Alt,  wno  was  a  member  of  the  firm  of 
Alt  &  Co.,  merchants  in  Japan,  and  sought  to  make  the  de- 
fendant liable  to  account,  as  the  plaintiff's  agent,  for  profits 
made  by  him  in  the  purchase  and  sale  of  a  steamship  called 
the  Columbine.  The  facts  which  led  to  the  institution  of 
the  suit  were  as  follows:  In  the  year  1868  the  plaintiff  was 
the  registered  owner  of  two  composite  screw- steamers  called 
respectively  the  Columbine  and  the  Nymph,  subject  to  a 
mortgage  to  Messrs.  John  Willis  &  Son,  merchants  in  Lon- 
don, to  secure  an  account  current.  Each  of  the  steamers 
was  intended  by  the  plaintiff,  according  to  his. usual  course 
of  business,  for  sale  in  some  port  in  India,  China,  or  Japan ; 
and  in  the  summer  of  1868,  by  arrangement  between  the 
plaintiff  and  his  mortgagees,  who  were  pressing  for  payment 
of  the  mortgage  debt,  the  vessels  were  consigned  for  sale  to 
Messrs.  Oilman  &  Co.,  a  firm  of  merchants  carrying  on 
business  at  Hong  Kong  and  Shanghai,  in  China,  and  at 
Yokohama,  in  Japan.  The  amount  of  the  mortgage  debt 
was  veiy  much  below  the  selling  value  of  the  vessels,  and 
although  Willis  &  Son  took  the  active  part  in  the  original 
consignment,  Oilman  &  Co.  subseq^uently  corresponded  with 
the  plaintiff  rather  than  with  Willis  &  Son,  and  acted  as  his 
agents  in  the  transaction. 

The  consignment  was  announced  by  Willis  &  Son  to  Oil- 
man &  *Co.  on  the  3d  of  July,  1868,  in  a  letter  which  [288 
contained  the  following  passage:  "The  Columbine  is  now 
at  Bombay,  and  if  she  cannot  be  sold  will  take  cotton  round 
to  China,  where,  if  a  sale  does  not  take  place,  we  must  beg 
erf  you  to  send  her  with  a  freight  to  Shanghai,  Nagasaki,  or 
Yokohama,  or  all  three  ports  if  necessary,  so  as  to  get  her 
sold  as  soon  as  possible.  We  understand  that  you  have  no 
establishment  at  Nagasaki,  but  no  doubt  you  can  appoint 
some  good  agents  to  do  the  business ;  but  we  have  to  caution 
you  that  great  care  should  be  taken  in  appointing  an  agent 
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where  a  sale  is  likely  to  be  efTected,  as  Mr.  De  Bussche  will 
naturally  look  to  us  for  the  proceeds." 

The  firm  of  Alt  &  Co.,  of  which  the  defendant  was  at  that 
time  a  partner,  had  three  different  branches  in  Japan,  one 
at  Nagasaki,  another  as  Osaca,  and  a  third  at  Hiogo,  and 
had  been  from  time  to  time  employed  by  the  plaintiff  as 
agents  for  the  sale  of  merchandise.  The  defendant  was  the 
managing  partner  at  Osaca  and  Hiogo,  and  a  Mr.  Hunt  was 
the  manager  of  the  Nagasaki  branch.  The  defendant,  learn- 
ing that  the  two  steamers  had  been  consigned  for  sale,  and 
having  better  opportunities  than  Gilman  &  Co.  for  disposing 
of  them  in  Japan,  suggested  to  that  firm  that  he  should  be 
allowed  to  do  so ;  and  the  plaintiff  also,  having  been  in- 
formed that  the  defendant's  house  and  another  Japanese 
house  could  sell  composite  steamers,  forwarded  the  informa- 
tion to  Gilman  &  Co.  in  a  letter  of  the  lOth  of  September, 
1868.  In  the  result  Gilman  &  Co.  authorized  the  defendant 
to  sell  the  vessels ;  or,  in  the  event  of  their  not  being  sold, 
to  find  employment  for  them.  The  defendant  undertook 
this  duty,  and  the  plaintiff  corresponded  with  the  defend- 
ant's manager  at  Nagasaki  on  the  footing  of  the  defendant 
having  so  undertaken  it. 

On  the  23d  of  October,  1868,  the  plaintiff  wrote  to  Gilman 
&  Co.  confirming  a  limit  which  he  had  previously  mentioned 
for  the  price  of  each  of  the  vessels,  namely,  $90,000  net  pro- 
ceeds in  England,  and  stating  his  willingness  to  allow  some 
portion,  suggesting  one- third,  to  remain  on  credit  if  good 
interest  were  allowed  and  covered  by  the  guarantee  of  Gil- 
man &  Co.;  and  on  the  5th  of  November  in  the  same  year 
the  plaintiff  wrote  again  to  Gilman  &  Co.,  withdrawing  the 
requirement  of  a  guarantee  from  them,  and  expressing  his 
289]  willingness  to  allow  a  credit,  if  *necessary,  of  $20,000 
or  $26,000,  for  six  or  nine  months,  secured  on  the  vessel. 
The  defendant,  however,  asserted  that  he  was  never  made 
acquainted  with  the  fact  of  the  plaintiff's  willingness  to  allow 
a  credit,  and  that  the  instructions  which  were  conveyed  to 
him  by  Gilman  &  Co.,  as  coming  from  Willis  &  Son,  were 
to  the  effect  that  only  cash  was  to  be  taken  for  the  steamers. 
The  evidence  on  this  point  was  not  clear,  but  the  Court  of 
Appeal  considered  that  nothing  really  turned  upon  it,  and 
in  their  judgment  assumed  the  defendant's  assertion  to  be 
correct. 

For  some  time  prior  to  the  defendant's  employment  in 
connection  with  the  two  steamers  he  had  business  relations 
with  the  prince  of  a  Japanese  district  called  Geyshien,  and 
the  prince  had  become  indebted  to  him  in  certain  moneys, 
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some  of  wbich  were  payable  by  him  in  1868  and  some  in 
1869.  This  Japanese  prince  was  desirous  of  becoming  the 
purchaser  of  a  steamer,  and  the  defendant  appears  very 
early  to  have  conceived  the  notion  of  selling  either  the 
Nymph  or  the  Columbine  to  him.  In  the  latter  part  of  the 
year  1868  and  the  early  part  of  1869  several  letters  passed 
between  the  defendant  and  members  of  the  firm  of  Gilman 
&  Co.,  in  which  the  diflBculty  of  obtaining  cash  for  the  ves- 
sels was  stated  by  the  defendant,  and  in  which  he  suggested 
that  he  should  himself  become  the  purchaser,  with  a  view 
of  reselling  on  credit.  Grilman  &  Co.,  in  their  answers  to 
the  defendant,  did  not  appear  indisposed  to  accede  to  his 
suggestion,  provided  the  plaintiff's  limit  of  $90,000  was  ob- 
tained ;  but  in  the  opinion  of  the  Court  of  Appeal  the  corre- 
spondence failed  to  establish  that  any  definite  armngement 
was  come  to  until  a  date  later  than  theNl8th  of  March,  1869. 
It  appears,  however,  that  before  that  date  the  defendant 
had  brought  his  negotiations  with  the  officers  of  the  Prince 
of  Geyshien  for  the  sale  of  the  Columbine  by  him  to  the 
prince  to  a  close ;  and  on  the  24th  of  February,  1869,  an 
agreement  in  writing  between  the  defendant's  firm  and  the 
prince' s  officers  was  signed  at  Osaca,  under  which  the  de- 
fendant was  to  receive  ?160, 000  for  the  vessel,  payable  as  to 
$75,000  in  cash,  and  as  to  the  balance  in  two  equal  instal- 
ments in  the  fourth  and  eighth  months  of  the  current  year 
according  to  the  Japanese  reckoning,  that  is,  in  the  months 
of  May  and  Sepember,  1869.  The  contract  was  subject  to 
confirmation  by  the  Geyshien  government,  *and  com-  [290 
plete  possession  of  the  vessel  was  not  to  be  given  over  until 
full  payment  was  received. 

On  the  same  day  a  further  agreement  between  the  same 
parties  was  signed,  under  which,  in  consideration  of  the 
purchase  of  the  steamer,  it  was  arranged  that  the  prince 
should  pay  to  the  defendant  in  the  second  month  of  the 
year  22,400  rios  due  in  the  third  month,  in  the  third  month 
23,000  rios  due  in  the  fourth  month,  and  in  the  eighth  month 
30,723  rios  due  in  the  tenth  and  eleventh  months  of  the  pre- 
ceding year. 

These  agreements  were  alleged  by  the  defendant  to  have 
been  mere  inchoate  arrangements,  which  were  subsequently 
cancelled ;  but  on  the  17tn  of  March,  1869,  two  final  agree- 
ments were  concluded  between  the  same  parties,  which  are 
in  substance  to  the  same  effect,  except  that  possession  of 
the  ship  was  to  be  given  on  payment  of  $75,000,  while  the 
bill  of  sale  was  to  be  retained  until  payment  of  the  whole 
purchase  money. 
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These  agreements  being  executed,  the  crew  of  the  Colam- 
bine  was  discharged,  possession  of  the  vessel  was  given  to 
the  prince,  and  on  the  25th  of  March,  1860,  a  formal  transfer 
to  a  trustee  for  the  prince  and  the  defendant  was  executed 
by  /the  defendant.  During  the  period  over  which  the  trans- 
action with  the  prince  extended,  Mr.  Hunt,  the  manager  of 
the  defendant's  nrm  at  Nagasaki,  was  corresponding  from 
time  to  time  with  the  plaintiff,  mainly  on  matters  of  business 
unconnected  with  the  sale  of  the  Columbine,  but  incident- 
ally also  upon  the  subject  of  that  vessel ;  and  in  a  series  of 
letters  coming  down  to  as  late  a  date  as  the  8th  of  April, 
1869,  Mr.  Hunt  invariably  spoke  of  the  sale  of  the  vessel  as 
about  to  be  effected,  or  as  having  been  effected,  by  the  de- 
fendant under  his  employment  for  that  purpose,  and  there 
was  no  intimation  of  any  intention  on  the  part  of  the  defend- 
ant, either  conceived  or  carried  out,  to  change  his  position 
of  agent  for  that  of  purchaser.  In  a  postscript  to  a  letter  of 
the  10th  of  March,  1869,  Hunt  wrote  as  follows: — '* Since 
writing  the  above  we  are  in  receipt  of  advice  from  our  Hiogo 
friends,  who  state  that  they  are  finding  constant  and  remu- 
nerative employment  for  the  Columbine,  and  that  she  was 
about  to  proceed  on  a  trip  to  the  Inland  Sea  for  the  purpose 
of  being  inspected  with  a  view  to  purchase." 
291]  *In  another  letter  to  the  plaintiff,  on  the  8th  of 
April,  1869,  Hunt  mentions  the  fact  of  a  sale  having  been 
effected  in  the  following  terms : — 

"Columbine.  This  vessel  has  been  sold.  Particulars  re- 
garding the  sale  Messrs.  Gilraan  &  Co.,  of  Shanghai,  will 
doubtless  give  you  by  this  mail.  Our  firm  at  Osaca  have 
informed  these  friends  about  this  subject.  Captain  Lobnitz 
(of  the  Columbine)  is  proceeding  home  by  this  mail." 

It  was  admitted  by  the  defendant  that  Hunt  was  ignorant 
of  the  nature  of  the  transaction  which  resulted  in  the  sale 
of  the  ship  to  the  prince. 

In  the  correspondence  between  Gilman  &  Co.  and  the  de- 
fendant, Gilman  &  Co.  treated  the  defendant  as  their  agent 
for  the  sale  of  the  ship,  until  some  time  after  the  transaction 
had  been  completed. 

On  the  12th  of  March,  1869,  the  defendant,  in  the  name  of 
his  firm,  wrote  to  Gilman  &  Co.  at  Shanghai  as  follows: — 

"We  beg  to  advise  having  settled  a  sale  of  the  steamer 
Columbine,  which  will  enable  us  to  remit  yon  the  net  limit 
given  our  Mr.  Alt  for  the  vessel  by  you.  Mr.  Lavers  and 
we  hold  to  your  credit  3,000  dollars  as  a  deposit  on  account 
of  the  same,  which  will  be  forfeited  should  the  arrangements 
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we  are  making  fall  through,  which  please  note.  Our  senior 
addresses  Mr.  Lavers  on  this  subject,  to  which  we  refer  you. 
Please  hand  us  by  return  the  necessary  documents  to  make 
a  leffal  transfer  of  the  vessel,  as  we  may  have  to  give  a  bond 
to  the  consul  here  if  we  require  to  change  the  flag  before 
such  is  received  by  us."     ' 

At  the  same  time  the  defendant  wrote  a  private  letter  to 
Mr.  Lavers,  one  of  the  partners  in  the  firm  of  Gilman  &  Co. , 
as  follows : — 

"We  now  write  officially  to  say  we  will  take  the  Colum- 
bine over  al  the  limit  named  in  your  letter  of  the  lOth  of 
December,  which  I  hope  will  be  satisfactory,  and  show  you 
that  I  have  been  correct  in  my  ideas  as  to  the  sale  of  the 
steamers,  and  induce  you  to  be  a  little  patient  with  reference 
to  the  Nymph,  which  I  am  sure  we  shall  be  able  to  settle 
very  soon  now.  Please  let  me  have  transfer  *docu-  [292 
ments  by  return,  made  out  in  the  name  of  W.  J.  Alt.  We 
shall  remit  you  90,000  dollars,  less  our  5  per  cent,  com- 
mission, which  we  will  divide  with  you  in  this  instance,  or 
will  hand  your  Yokohama  firm  the  equivalent  of  86,000  dol- 
lars at  4^.  6rf.,  plus  your  commission  of  2 J  per  cent.,  which 
comes  to  nearly  the  same  thing.^' 

On  the  18th  of  March  Mr.  Lavers  replied: — "Tours  of 
,^*Jie  12th  of  March  reached  me  yesterday,  and  I  am  much 
,  '«  v^eased  to  hear  that  there  is  at  last  some  chance  of  selling 
y  the  Columbine,  although,  at  the  price  you  name,  86,000  dol- 
\  lars,  it  cannot  be  done.  By  my  letters  of  20th  January  to 
Li  your  firm,  and  21st  January  to  you,  yon  will  not  fail  to  no- 
\         tice  that  the  limit  given  on  these  dates  was  90,000  dollars, 

Sfree  of  commission.  Our  commission  would  be  6  per  cent., 
^\  hut  we  should  be  quite  content  to  divide  this  with  you,  say 
"*  give  you  2J  per  cent.  The  steamers  would  be  dirt  cheap  at 
this  price.  We  cannot  accept  86,000  dollars  net  with  an  ad- 
dition of  2J  ner  cent,  as  our  commission.  Our  last  instruc- 
tions from  Mr.  De  Bussche  are  as  follows:  'London,  4 
March.  The  limit  on  the  Columbine  and  Nymph  at  86,000 
dollars  net  in  England,  with  the  £200  per  month  added  since 
1st  September  for  insurance  and  interest.  No  deduction 
from  above  price  of  any  earnings.'  " 

Further  correspondence  took  place  between  the  defendant 
and  Gilman  &  Co.;  and  although  the  latter  appear  nlti- 
roately  to  have  acquiesced  in  the  purchase  by  the  defendant 
of  tl^e  Columbine  at  the  limit  given  by  the  plaintiff,  there 
was  nothing  to  show  that  they  were  aware  o*  the  terms  of 

26  Eng.  Rep.  37 
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resale,  or  of  the  fact  that  the  defendant  had  completed  the 
arrangement  for  resale  before  he  bound  himself  to  become  a 
purchaser.  And  Mr.  Lavers  stated  in  his  cross  examination 
that  he  was  himself  ignorant  of  the  terms  on  which  the  ves- 
sel had  been  resold. 

In  the  meantime  Gilman  &  Co.  were  also  in  correspond- 
ence with  the  plaintiff,  and  in  all  their  letters  to  him  they 
spoke  of  the  defendant  as  acting  as  an  agent  in  the  sale  of 
the  vessel.  On  the  17th  of  March,  1869,  they  wrote  as  fol- 
lows : — 

"  We  have  just  received  later  advices  from  Hiogo,  under 
date  of  12th  instant,  by  which  we  are  glad  to  find  the  Jap- 
293]  anese  had  *entered  into  positive  negotiations  for  pur- 
chase of  the  Columbine,  and  paid  a  small  amount  of  money 
as  a  guarantee  of  their  good  faith  in  the  matter ;  so  that  we 
trust  a  telegram  will  reach  you  in  anticipation  of  this  letter, 
advising  actual  sale  of  the  steamer  on  satisfactory  terms." 

On  the  30th  of  March,  1869,  Gilman  &  Co.  wrote  to  the 
plaintiff  as  follows : — 

'*  Columbine.  On  the  17th  inst.  we  wrote  you  that  our 
friends  in  Japan  had  advised  us  that  the  steamer  was  in  a 
fair  way  of  being  sold.  We  have  since  heard  from  them  to 
the  effect  that  as  they  found  so  much  difSculty  in  making  a 
sale  at  any  price  for  prompt  payment,  they  will  take  the 
steamer  over  at  90,000  dollars.  .  .  .  You  will  no  doubt 
understand  it  is  unusual  to  sell  steamers  to  the  Japanese 
for  cash,  payment  in  most  instances  extending  over  some 
time ;  our  friends  make  the  above  offer,  not  having  actually 
sold  the  steamer,  but  are  in  hopes  of  making  a  resale  on 
credit  terms,  at  a  profit  sufficient  to  reimburse  them  for  loss 
arising  out  of  interest  of  money,  &c." 

On  the  12th  of  April,  1869,  Gilman  &  Co.  communicated 
the  sale  of  the  vessel  to  the  plaintiff  in  the  following  terms : — 

*' Columbine.  We  telegraphed  our  friends  in  London  on 
the  8th  inst.,  tq  advise  Willis  &  Son  that  this  steamer  had 
been  sold  for  90,000  dollars.  "  Messrs.  Alt  &  Co.  had  effected 
the  sale  before  receiving  our  advices  communicating  your 
increased  limit,  to  cover*  £200  per  month  for  marine  insur- 
ance. As,  however,*  the  price  obtained  is  net,  the  difference 
is  fortunately  small,  and  the  90,000  dollars  we  shall  have 
pleasure  to  remit  you  will  nearly  cover  the  amount  required 
for  insurance  in  addition  to  your  former  limit  of  85,000  dol- 
lars. The  steamer  was  transferred  at  Hiogo,  where  she  was 
sold  on  the  31st  ult,  as  advised  in  our  telegram." 
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However,  on  tbe  3d  of  June,  1869,  Gilman  &  Co.  wrote  to 
the  plaintiff  a  letter  which  contained  the  following  passage : — 

"  We  have  now  to  ask  you  for  our  commission  on  the  sale 
of  the  Columbine.  You  are  aware  that  the  steamer  was 
worked  by  Messrs.  Alt  &  Co.  in  Japan,  who  afterwards  took 
her  over  for  your  limit  of  90,000  dollars." 

*About  the  same  time,  the  plaintiff  having  received  [294 
some  intimations  from  Japan  which  aroused  his  suspicions 
as  to  the  conduct  of  the  defendant  in  the  matter  of  the  sale, 

f>laced  himself  in  communication  with  a  Mr.  Pitman,  who 
lad  been  captain  of  one  of  his  vessels,  and  with  Messrs. 
Walsh  &  Co.,  of  Nagasaki,  for  the  purpose  of  obtaining  in- 
formation upon  the  subject. 

On  the  17th  of  April,  Mr  Pitman  wrote  to  the  plaintiff  from 
Yokohama  a  letter,  in  which  he  stated  that  he  had  been 
given  to  understand  that  the  Columbine  and  Nymph  had 
been  sold  for  about  $160,000  each  on  credit. 

Messrs.  Walsh  also  wrote  on  the  17th  of  April,  and  in- 
formed him  that  they  had  heard  that  the  Columbine  was 
sold  to  the  Prince  of  (reyshien  for  $175,000,  mostly  on  credit, 
though  the  reputed  sale  price  at  Hiogo  was  only  $90,000. 

On  the  14th  of  May  Messrs.  Walsh,  in  a  further  letter, 
wrote  as  follows : — 

"Columbine.  I  had  a  long  talk  over  the  sale  of  this 
steamer  with  Mr.  Alt,  and  he  showed  me  Messrs.  Oilman's 
letters,  in  which  they  insisted  on  a  cash  sale,  and  would 
not  listen  to  his  proposals  of  credit,  although  he  pointed  out 
that  there  was  not  a  single  instance  on  record  of  a  Japanese 
prince  not  acting  up  to  his  engagements.  Finding  that  they 
were  bent  on  an  iminediate  cash  sale,  he  says  he  could  do 
DO  better  than  sell  her  at  the  price  of  90,000  dollars.  He 
takes  the  risk  of  a  five  years'  credit  from  the  Japanese,  and 

?et8  (he  did  not  tell  me  the  exact  sum)  about  176,000  dollars, 
'hese  circumstances  appear  to  have  been  known  to  Oilmans, 
as  they  held  the  papers  and  received  the  90,000  dollars,  and 
it  was  at  their  option  to  accept  or  reject  the  sale." 

Upon  this  information  the  plaintiff  wrote  to  Oilman  &  Co. 
on  the  30th  of  July,  1869,  as  follows  :— 

"I  must  draw  your  attention  to  the  sale  of  the  Columbine. 
I  see  the  result,  so  far  as  the  remittance  is  concerned,  is 
£20,500,  but  this  is  not  the  net  price  free  of  all  charges,  dis- 
bursements, and  commissions,  a&  given  by  me  in  my  letters 
of  the  36th  September  and  5th  October.  L  particularly 
stated  free  of  all  disbursments,  charges,  commissions,  &o.y 
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that  I  might  receive  that  sam  in  fall,  but  I  find  now  that  a 
295]  si^ni  of  £1,100  has  been  *debited  to  her,  and  I  gave 
it  that  I  might  be  sare  of  a  certain  sum  as  the  result  of  the 
sale.  When  a  sum  of  £1,100  is  deducted,  it  makes  a  con- 
siderable difference ;  however,  I  must  receive  it  and  be  con- 
tent with  the  sale,  though  it  is  quite  against  my  particular 
limit  on  the  vessel.  The  Messrs.  Alt  &  Co.  have  made  a 
good  bargain,  and  I  think  should  not  only  pay  yon  your 
commission,  or  divide,  which  I  am  told  is  the  custom,  but 
pay  the  above  £1,100.  90,000  dollars  for  a  vessel  like  the 
Columbine  is  as  low  a  price  as  they  could  possibly  give." 

The  sum  of  $90,000  was  paid  or  accounted  for  by  the  de- 
fendant to  Gilman  &  Co.,  and  by  them  paid  to  the  plain- 
tiff or  his  mortgagees.  The  defendant  received  the  agreed 
price  from  the  Prince  of  Geyshien  in  the  following  manner : 
|76,000in  various  payments  upon  the  13th  of  April,  1869; 
$4,000  on  the  18th  of  September,  and  the  value  of  the  balance 
of  principal  and  interest  amounting  to  $93,760  in  December, 
1869,  in  rice,  which  the  prince  had  agreed  to  transfer  to  him. 
The  defendant  stated  that  he  obtained  the  balance  at  con- 
siderable risk  and  expense  to  himself,  and  had  been  obliged 
to  enforce  his  claim  by  a  visit  to  the  prince's  capital  in  a 
je  American  steamer. 

The  defendant,  in  December,  1870,  dissolved  his  connec- 
tion with  his  firm  of  Alt  &  Co.,  and  in  November,  1871, 
came  to  England,  where  he  from  time  to  time  met  the  plain- 
tiff without  hearing  from  him  any  complaints  upon  the 
subject  of  the  sale  of  the  Columbine.  It  was,  however, 
proved  that  the  plaintiff  did  not  receive  from  him  or  any 
other  person  any  further  information  as  to  the  terms  of  the 
sale  01  the  Columbine,  beyond  what  had  been  given  by  Mr. 
Pitman  and  Messrs.  Walsh  &  Co.  The  plaintiff  took  no 
proceedings  in  the  matter  till  March,  1873,  when  he  required 
from  the  defendant  to  account,  as  his  agent,  for  the  pur- 
chase-money received  by  him  for  the  Columbine,  and  on  the 
10th  of  April,  1873,  he  filed  the  present  bill,  praying  a  decla- 
ration that  the  alleged  purchase  by  Alt  &  Co.  of  the  Colum- 
bine on  their  behalf  was  fraudulent  and  void,  and  that  the 
defendant  might  account  to  him  for  all  moneys  paid  to  him 
or  his  firm  in  respect  of  the  sale  of  the  ship. 

In  his  answer  to  the  bill  the  defendant  alleged  the  exist- 
ence of  a  custom  as  to  the  dealings  of  agents  abroad,  in  the 
296]  following  *terms :  '*  It  is  the  common  practice  where 
ships  or  other  articles  of  commerce  are  consigned  bv  mer- 
chants residing  in  England  to  their  foreign  agents  lor  the 
purpose  of  sale,  for  the  principal  or  consignor  to  fix  a  limit 


lar|^( 
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or  reserved  price  as  the  minimum  amount  for  which  such 
ship  or  other  article  is  to  be  sold,  or  as  to  merchants  in  Japan, 
at  the  minimum  at  which  such  may  be  taken  over,  or  taken 
to  and  purchased  by  the  merchant.  It  is,  I  believe,  the  fact 
that  such  limit  or  reserved  price  is  not  intended  by  the  prin- 
cipal or  regarded  by  the  agent  as  relieving  the  latter  from 
the  obligation  of  disposing  of  the  article  consigned  to  him 
for  sale  at  the  highest  price  which  he  can  obtain  for  it,  or 
from  the  obligation  to  account  for  the  full  proceeds  of  sale 
except  where  he  informs  the  principal  or  consignor,  or  other 
person  for  whom  he  is  acting,  that  he  takes  to  or  purchases 
It  at  the  price  named,  and  such  principal  or  other  person 
agrees  thereto,  in  which  case  the  agent  is  wholly  relieved 
from  any  and  every  such  obligation  as  aforesaid,  and  has 
simply  to  pay  or  otherwise  satisfy  the  price  or  sum  named, 
like  any  other  purchaser,  and  deals  witn  and  disposes  of  the 
ship  or  other  article  as  he  best  can  and  thinks  most  desirable 
for  himself  for  his  own  benefit." 

The  plaintiff  having  amended  his  bill,  the  defendant  put 
in  a  further  answer,  in  which  he  said,  "  I  crave  leave  to  refer 
to  the  practice  or  custom  stated  in  the  12th  paragraph  of 
my  former  answer,  and  say  that  not  only  is  there  such  prac- 
tice or  custom  as  therein  stated,  and  that  the  same  is,  as  I 
submi  t  and  believe,  a  good  valid  and  commercial  custom  ;  but 
it  is  also  a  further  common  and  usual  custom  and  practice  in 
China  and  Japan,  and  one  which  I  believe  and  submit  is  also  a 
good  and  valid  and  commercial  custom,  for  goods  to  be  taken 
over  by  commission  agents  as  well  as  merchants,  at  the  limit 
placed  upon  them  by  the  consignor  or  principal,  provided 
that  price  is  not  then  below  the  then  cash  market  value  of 
the  goods,  and  that  even  without  iiny  mention  being  made 
of  the  fact  or  notice  thereof  given  to  the  consignor  or  prin- 
cipal, and  the  goods  or  price  thereof  are  accounted  for  and 
remitted,  and  commission  charged  in  the  same  way  as  if 
thev  had  been  sold,  to  third  parties." 

The  cause  came  on  for  hearing  before  Vice-Chancellor  Hall 
on  the  18th  of  June,  1877. 

*The  documentary  evidence  on  both  sides  was  very  [297 
voluminous,  and  several  witness  were  examined  on  both 
sides  in  court. 

Dickinson^  Q.C.,  /.  (7.  Mathew^  W.  Barbery  and  Pollard^ 
for  the  plaintiff. 

BvUy  Q.C.,  Brisiowey  Q.C.,  and  T.  A.  BobertSy  for  the 
defendant. 

DickinsoUy  in  reply. 
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Hall,  V.C,  in  the  course  of  Mr.  Dickinson's  argument  in 
reply,  said : 

I  do  not  desire  you  to  address  yourself  to  that  part  of  the 
case  which  relates  to  an  alleged  custom,  because,  having 
read  the  evidence  and  the  pleadings,  the  conclusion  I  have 
arrived  at  is,  that  a  custom  is  not  proved,  and  certainly  not 
the  custom  averred,  and  that  being  so,  it  may  be  a  matter 
for  consideration  whether  the  case  which  is  now  made  on 
behalf  of  the  defendant  with  reference  to  an  authorized 
transaction  distinguished  from  custom  is  really  open  to  him. 
It  may  be  questioned  whether  it  was  competent  to  the  par- 
ties, having  set  up  the  defence  of  custom,  to  fall  back  and 
contend  that  this  was  a  transaction  which  was  authorized  by 
the  plaintiff,  through  his  duly  appointed  agents.  That  is 
the  proposition,  thatGilman  &  Co.,  failing  the  custom,  were 
agents  so  far  authorized  as  to  employ  an  agent,  giving  him 
authority  to  do  that  which  in  two  points  of  view  it  may  be 
considered  it  was  at  first  supposed  that  Grilman  &  Co.  could 
do  themselves,  if  they  thought  proper,  if  they  had  no  agent, 
and  next,  supposing  they  could  not  do  it  themselves,  that 
an  agent  authorized  by  them  might  do  it,  that  is  to  say,  they 
had  authority  to  give  to  an  agent  that  especial  right  to  take 
over  the  goods  at  a  limit.  These  are  considerations  which, 
it  seems  to  me,  are  not  unimportant  in  the  case.  What  I 
conceive  to  be  the  position  of  the  parties  is  this,  that  Willis 
&  Son  and  the  plaintiff  jointly  arranged  that  Gil  man  &  Co., 
who  had  acted  lor  Willis  &  Son  in  otner  transactions,  should 
in  this  matter  have  the  consignment  of  the  vessel,  and  should 
act  in  substance  as  consignors  for  both  parties,  and  that  the 
price  in  reality  to  be  given  was  substantially  left  to  the 
plaintiff,  because  in  their  very  first  letter  they  mentioned 
298]  *that  they  believed  that  De  Bussche  wanted  so  much 
for  her,  but  he  would  probably  take  so  much.  So  that, 
there  being  property  in  this  case  which  was  no  doubt  amply 
sufficient  security  to  cover  Willis  &  Son,  they  left,  in  other 
respects,  the  disposal  of  the  vessel  in  the  hands  of  De  Buss- 
che, and  therefore  there  were  communications  made,  almost 
from  the  beginning  of  the  transaction,  not  with  Willis  &  Son, 
but  with  De  Bussche.  Then  as  regards  the  sale,  whether  it 
was  to  be  for  cash  or  credit.  The  impression  on  Gilman  & 
Co.'s  mind  seems  to  have  been  that  the  plaintiff  would  not 
have  accepted  a  sale  except  for  cash,  and  that  he  did  not 
want  complicated  arrangements.  But  at  the  same  time, 
although  that  might  be  so,  yet  there  might  be  proposals  made 
in  reference  to  a  sale,  although  not  all  for  cash.  It  might 
probably  have  been  refused  by  Willis  &  Son  if  it  had  been 
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brought  to  their  attention,  but  unquestionably  as  regards 
the  sale  for  cash,  so  far  as  De  Bussche  and  his  interest  and 
authority  were  concerned,  I  do  not  upon  the  whole  consider 
that  cash  was,  under  all  the  circumstances,  a  sine  qua  non, 

His  Lordship  subsequently  said : 

Since  yesterday  I  have  been  able  to  give  considerable  time 
to  this  case,  and  although  I  then  was  of  opinion  that  it  might 
be  more  satisfactory  to  liear  further  arguments  on  some  of 
the  points,  I  have  since  been  able  to  consider  them,  and  to 
look  at  the  authorities  which  were  referred  to,  and  I  will 
now  dispose  of  the  case.  I  stated  yesterday  shortly  what 
I  considered  was  the  real  position  of  the  parties  in  reference 
to  the  sale  of  the  Columbine,  and  the  instructions  for  it,  and 
what  I  thought  in  reference  to  the  instructions  which  were 
given  by  Willis  &  Son  and  by  the  plaintiff,  either  through 
Willis  &  Son  or  otherwise,  and  I  do  not  think  it  necessary 
to  go  through  that  again ;  and  what  I  said  must  be  consid- 
ered as  part  of  my  judgment.  I  have,  however,  again 
looked  at  the  letters  and  the  matters  bearing  upon  them, 
and  the  result  of  further  consideration  confirms  what  I  have 
stated  before,  and  I  will  only  say  on  this  head  that  it  appears 
to  me  plain,  upon  the  correspondence,  that  there  were  no 
specific  instructions  from  Willis  &  Son  not  to  sell  on  credit, 
and  there  were  instructions  from  the  plaintiff  consisting  of  a 
number  of  letters,  which  at  all  events  did  not  absolutely 
forbid,  but  which  previously  to  the  actual  transaction  au- 
thorized, a  sale  on  credit. 

*The  plaintiff  seems  to  have  desired,  if  there  was  [299 
a  sale  on  credit,  to  have  had  the  guarantee  of  Gilman  &  Co. 
for  the  payment ;  but  it  also  seems  that  he  afterwards  re- 
laxed that,  and  would  have  been  willing  to  sell  on  credit  to 
a  limited  extent — to  an  extent  w\thin  the  margin  of  the 
actual  sale  which  took  place  by  the  defendant,  upon  having 
a  security  upon  the  vessel,  about  the  giving  of  which  it  does 
not  appear  that  there  would  have  been  any  real  diflBculty. 
That  Deing  the  state  of  things,  however,  it  is  right  to  say 
that  Oilman  &  Co.'s  view  was  that  a  sale  for  cash  was  the 
proper  thing,  and  they  considered,  as  representing  their 
principal — and  they  were  quite  right  in  taking  that  view — 
that  it  should  be  a  sale  for  cash.  They  did  not  trust  the 
native  princes,  although  Alt  &  Co.  had  great  confidence  in 
them,  and  thought  they  would  ultimately  pay,  although 
they  wanted  time.  The  price  was  left  substantially  to  the 
plaintiff  to  fix.  It  is  not  an  unimportant  consideration  in 
reference  to  the  transaction  generally,  to  remember  that 
Willis  &  Son  never  authorized  any  sale,  and  must  not  be 
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considered  likely  to  sanction  one,  except  for  cash,  and  that 
Gilman  &  Co.,  as  their  agents,  in  exercising  their  judgment, 
would  not  be  ready  to  sell  except  for  cash.  It  is  admitted 
that  it  does  not  appear  that  Gil  man  &  Co.  knew  the  amount 
that  was  owing  to  Willis  &  Son,  and  I  think  it  is  not  unim- 
portant that  the  amount  of  the  purchase-money  to  be  paid 
in  the  case  of  the  Columbine  formed  so  large  a  proportion 
of  the  debt  owing  to  Willis  &  Son.  It  was  quite  plain  that 
Willis  &  Sou  were  safe,  and  covered  by  what  would  be  real- 
ized from  the  Nymph,  whatever  that  ship  might  produce, 
and  it  would  be  something  substantial,  no  doubt.  It  might 
be  said  Gilman  &  Co.  did  not  know  what  the  amount 
owing  on  the  current  account  was,  and  there  were  some  dif- 
ficulties in  communicating  with  Willis  &  Son  and  getting 
instructions  about  it.  Therefore  I  shall  deal  with  the  case 
upon  the  footing  of  Gilman  &  Co.'s  exercising  a  sound  dis- 
cretion in  considering  that  the  sale  ought  to  be  for  cash, 
they  having  to  protect  Willis  &  Son,  from  whom  they  had 
not  specific  instructions  to  sell  for  credit ;  and  that  is  all,  so 
far  as  it  goes,  in  favor  of  the  defendant's  view  of  the  matter ; 
and,  it  has  been  truly  said,  it  does  not  appear  that  the  de- 
fendant was  made  aware  of  this  particular  direction  from 
De  Bussche  to  sell  on  credit  to  a  certain  extent ;  therefore, 
300]  *as  he  had  been  told  over  and  over  again  that  the 
sale  should  be  for  cash,  he  must  have  the  benefit  of  that, 
as  it  was  considered  by  him  that  there  must  be  a  sale  for 
cash  as  far  as  Gilman  &  Co.'s  clients  or  correspondents  were 
concerned. 

I  will  now  consider  the  different  points  which  have  been 
raised  on  behalf  of  the  defendant.  On  the  very  threshold 
of  his  whole  case,  is  the  contention  that  he  is  only  account- 
able to  Gilman  &  Co.  [His  Lordship  then  referred  to  the 
pleadings  and  the  evidence,  and  continued:]  When  it  is 
said  that  the  defendant  is  answerable  only  to  Gilman  &  Co., 
it  must  be  remembered  that  they  make  common  cause  with 
him,  of  which  I  do  not  at  all  complain.  They  thought,  as 
they  say,  they  were  honestly  and  fairly  acting  for  their 
principal.  TaKing  that  view  of  the  case,  it  is  manifest  that 
It  would  really  only  come  to  this,  that  Gilman  &  Co.  would 
not  enforce  their  claim  against  the  defendant  even  for  the 
plaintiflf,  their  principal.  That  being  so,  if  it  were  necessary 
that  Gilman  &  Co.  snould,  in  point  of  form,  be  the  actors  in 
calling  on  the  defendant  to  account,  it  would  only  have  been 
necessary  that  the  plaintiJBf  should  have  taken  proceedings 
for  liberty  to  use  Gilman  &  Co.'s  name  as  against  the  de- 
fendant, a  mode  and  form  which,  under  the  circumstances 
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of  the  case,  I  conceive  it  was  quite  unnecessary  for  him  to 
adopt.  But  independently  of  that,  the  authorities  which 
were  referred  to  do  not  at  all  support  the  proposition  that 
there  would  be  no  right  under  such  circumstances  for  the 
person  aggrieved  to  go  directly  against  the  agent  who  had 
profited  by  the  transaction — who  was  an  agent  of  somebody, 
and  instructed  in  the  matter  of  the  transaction,  and  who, 
according  to  the  case  alleged,  had  got,  in  reality,  in  his 
pocket  what  was  the  plaintiflE's  money.  On  the  contrary, 
the  paragraphs  in  Story  on  Agency  C)  which  were  referred 
to,  taken  in  connection  with  some  otners,  support  the  view 
that  the  principal  may  go  against  the  ultimate  agent  under 
such  circumstances. 

The  next  contention  was  the  alleged  custom.  The  defend- 
ant justified  his  transaction  by  referring  to  an  alleged  cus- 
tom, and  as  regards  that  I  have  said  already  that  I  think  it 
is  not,  as  a  matter  of  fact,  by  the  evidence,  which  has  been 
given  viva  voce  as  well  as  by  aflBdavits,  made  out.  I  come 
to  the  conclusion  that  such  a  *custom  has  not  been  [301 
proved,  and  it  must  be  proved  upon  the  most  clear  and  un- 
qui^stionable  evidence.  It  is  against  all  the  principles  of  the 
administration  of  justice,  which  are  founded  upon  the  neces- 
sitjr  of  rules,  such  as  are  enforced  in  this  court,  as  between 
pnncipal  and  agent  for  the  purpose  of  i)rotecting  the  prin- 
cipal not  merely  against  the  actual  positive  wrong  of  the 
agent,  but  also  against  those  possible  wrongs  of  the  agent 
which  it  is  so  dimcult  and  ^almost  impossible  to  ascertain  ; 
for  it  is  almost  impossible  to  dive  sufficiently  into  all  the 
motives  and  knowledge  on  the  part  of  the  agent  which  it  is 
necessary  to  think  of  in  considering  whether  he  has  acted 
in  the  discharge  of  his  duty  as  agent.  It  appears  to  me  the 
correct  conclusion  is  that  there  was  no  such  custom  as  that 
alleged  in  the  first  answer,  which  is  the  simpler  of  the  two ; 
and  as  regards  the  second  custom,  that  the  evidence  falls 
much  short  of  establishing  it.  As  regards  the  custom 
alleged  in  the  first  answer,  the  allegation  is,  that  "it  is  the 
com  noon  practice  when  ships  and  other  articles  of  commerce 
are  consigned  by  merchants  residing  in  England  to  their 
foreign  agents" — not  confined  to  any  one  country — "for  the 
purpose  of  sale  for  the  principal  or  consignor  to  fix  a  limit 
or  reserved  price  as  the  minimum  amount  for  which  such 
ship  or  other  article  is  to  be  sold,  or  as  to  merchants  in 
Japan  as  the  minimum  at  which  such  may  be  taken  over  or 
taken  to  and  purchased  by  the  merchant.  It  is,  I  believe, 
the  fact  that  such  limit  or  reserved  price  is  not  intended  by 

(')  Pars.,  201,  217a. 

25  Eng.  Rep.  38 
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the  principal,  or  regarded  by  the  agent,  as  relieving  the  lat- 
ter from  the  obligation  of  disposing  of  the  article  consigned 
to  him  for  sale  at  the  highest  price  which  he  can  obtain  for 
it,  or  from  the  obligation  to  account  for  the  full  proceeds  of 
sale,  except  where  he  informs  the  principal  or  consignor  or 
other  the  person  with  or  for  whom  he  is  acting  that  he  takes 
to  it  or  purchases  it  at  the  price  named."  Now  observe, 
*'And  such  principal  or  other  person  agrees  thereto,  in 
which  case  the  agent  is  wholly  relieved  from  any  and  every 
such  obligation  as  aforesaid,  and  has  simply  to  pay  or  other- 
wise satisfy  the  price  or  sum  named  liTke  any  other  pur- 
chaser, and  deals  with  and  disposes  of  the  ship  or  other  arti- 
cle as  he  best  can  and  thinks  most  desirable  for  himself  and 
his  own  benefit."  At  all  events,  according  to  that  there 
should  be  the  assent  to  the  transaction  of  the  principal  or 
302]  consignor  or  other  the  person  with  or  for  whom  *he  is 
acting.  If  there  were  such  a  custom  it  would  have  been 
necessary  to  state  that  the  agent  communicated  with  the 
principal  whoever  that  may  mean  in  this  particular  case,  or 
the  consignor  or  other  the  person  with  or  for  whom  he  was 
acting.  There  must  be  the  assent  of  the  principal  or  other 
person  thereto,  but  of  course  such  principal  or  other  person 
could  not  assent  thereto  without  knowing  all  the  circum- 
stances. That  is  necessarily  involved,  and  it  is  not  made 
out  here  that  the  principal  or  consignor,  or  other  person,  did 
assent  thereto,  even  if  that  principal,  consignor,  or  other 
person  be  taken  to  be  Gfilman  &  Co.  as  distinguished  from 
the  plaintiff.  I  think  that  such  a  custom  as  that  would  be 
construed  very  strictly;  and  inasmuch  as  this  could  not  have 
been  a  taking  over  within  that  custom  by  Alt  &  Co.,  if  it 
had  been  a  taking  over  by  Oilman  &  Co.,  the  original  agents, 
they  must  have. communicated  with  their  principal,  and  in 
like  manner  there  ought  to  have  been  a  communication  with 
and  an  assent  by  the  principal — the  plaintiff — and  not 
merely  with  the  person  who  was  not  in  reality  himself  act- 
ing in  the  matter  of  the  sale,  although  he  was  the  person 
authorized  to  do  so.  They  put  somebody  else  in  the  posi- 
tion of  agent  for  sala  instead  of  themselves,  they  having 
nothing  more  to  do  with  the  transaction  apparently  after 
that,  than  to  receive  the  money,  assuming  that  the  persons 
so  substituted — Alt  &  Co. — would  do  their  duty  in  the  mat- 
ter. However,  it  is  not  necessary  to  determine  whether,  if 
there  could  be  such  a  custom,  the  assent  of  Gfilman  &  Co. 
w^ould  do,  because  in  fact  they  did  not  assent,  first,  for  want 
of  knowledge,  and  next,  because  they  took  a  mistaken  view 
entirely  with  reference  to  that  custom.     These  considera- 
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tions  are  really  unimportant.  I  cannot  reconcile  the  first 
custom,  which  requires  the  assent  of  the  principal,  with  the 
other  custom  alleged  in  the  second  answer,  which  requires 
no  assent  at  all,  and  the  inconsistency  between  the  two  goes 
far  to  show  there  is  no  such  custom.  It  is  too  loose  to  be 
considered  a  custom  at  all ;  and  in  reference  to  a  custom  it 
is  not  unimportant  to  bear  in  mind,  in  an  attempt  to  estab- 
lish a  known  and  recognized  custom  contrary  to,  and  at 
variance  with,  the  general  rules  in  equity  and  rights  at  law 
as  between  principal  and  agent,  that  Japan  was  the  place 
where  the  transaction  of  the  sale  took  place,  a  country  which 
had  established  commercial  relations  with  other  countries 
only  a  *very  few  years  antecedent  to  the  time  when  [303 
the  transaction  took  place. 

The  next  question  is :  Has  the  defendant  a  case  irrespec- 
tive of  custom  i 

Upon  the  evidence  there  is  no  trace  of  any  authority  given 
by  the  plaintiff  to  Gilman  &  Co.  that  they  might  take  over 
at  a  price,  nor  is  there  any  trace  of  any  authority  given  to 
them  that  they  might  appoint'  an  agent  and  authorize  him 
to  take  over  at  a  price.  The  question  is,  had  Gilman  &  Co., 
without  express  authority  in  one  or  other  of  those  respects, 
authority  to  do  so  ?  I  consider  that  if  Gilman  &  Co.  could 
not  do  it  themselves,  neither  could  any  one  put  into  their 
place  for  the  purpose  of  a  sale ;  and  also  that  it  was  not 
competent  to  tnem  to  give  to  any  person  who  was  to  act  in 
their  place  in  respect  of  the  sale  any  greater  latitude  of  right 
in  reference  to  selling  to  himself  than  they  had  to  sell  to 
themselves,  and  thereiore,  on  that  ground  it  seems  to  me 
that  the  case  must  fail.  Is  it  to  be  said  that  the  sub-agent 
was  instructed  to  sell  and  was  at  the  same  time  authorized 
to  take  over  at  a  price,  that  he  did  take  over  at  a  price,  and 
that  he  told  Gilman  &  Co.,  and  that  Gilman  &  Co.,  exer- 
cising a  judgment  upon  it,  thought  it  was  for  the  benefit  of 
their  principal  that  that  should  be  allowed  to  take  place, 
and  that  the  transaction  was  therefore  indisputable?  In 
support  of  that  the  defendant's  case  is  that  he  had  ceased 
to  be  or  to  occupy  the  position  of  agent,  and  that  he  became 
the  purchaser.  Excepting  an  affidavit  that  he  ceased  to  be 
the  agent  and  became  the  purchaser,  which  is  merely  a 
mode  of  describing  the  transaction  according  tO  the  view  of 
the  defendant,  there  is  no  evidence  to  that  effect  whatever. 
The  fact  is,  there  was  no  cessation  of  agency  on  the  part  of 
Alt  up  to  the  time  when  he  sent  a  letter  saying  he  took  the 
ship  at  that  price.  That  it  was  not  deemed  entirely  hope- 
less that  he  would  find  a  purchaser  for  cash  is  manifest,  I 
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think,  because  there  is  one  letter  in  which  Gilman  &  Co. 
mentioned  that  they  still  hoped  it  might  be  so,  notwith- 
standing it  was  very  difficult,  if  not  almost  impossible,  to 
sell,  except  on  credit.  The  difficulty  of  the  position  of  the 
defendant  w^s  to  discharge  a  duty  in  endeavoring  to  find  a 
purchaser  for  cash,  and  at  the  same  time  in  looking  out  for 
a  purchaser  on  his  own  account  so  as  to  give  him  a  profit  if 
304]  he  *did  take  over  the  ship  at  the  price  ;  those  were 
two  such  inconsistent  things  that  it  is  impossible  to  consider 
that  a  purchase  under  such  circumstances  by  the  second 
appointed  or  deputy  agent  was  a  transaction  that  could 
stand  according  to  the  law  of  this  court.  It  seems  to  me, 
therefore,  according  to  the  plain  principles  upon  which  this 
court  acts,  that  the  agent  so  appointed  by  Gilman  &  Co. 
was,  under  the  circumstances,  not  selling  according  to  what 
the  defendant  says  were  the  instructions  of  the  pnncipal  to 
sell  for  cash,  but  was  departing  from  those  instructions 
without  express  authority  from  the  principal,  and  selling  in 
a  different  manner ;  because  he  says  he  could  not  sell  in  the 
way  in  which  he  was  directed*;  and  doing  that  with  a  view 
to  his  own  advantage  and  gain.  How  can  it  be  contended 
that  if  a  profit  results  from  that  transaction,  that  the  agent 
is  not  liable,  upon  the  ordinary  principles  of  equity,  in  re- 
spect of  all  profit  made  by  him  t  The  agent  must  oe  liable 
to  somebody,  and  as  Gfilman  &  Co.  repudiated  it,  the  origin 
nal  principal  must  be  able  to  enforce  payment  of  that  which 
is  his  own  money.  Every  agent  must  account  for  all  profit 
which  he  makes  out  of  a  transaction,  and  cannot  put  it  into 
his  own  pocket,  and  profit  was  made  by  Alt,  an  agent,  and 
therefore  it  must  be  accounted  for.  Gilman  &  Co.  did  not 
release  him  from  that  accountability,  and,  as  I  hold,  they 
could  not,  and  never  did,  release  him  effectually  from  any 
liability,  and  being  accountable  for  that  profit,  upon  the  or- 
dinary principles  of  equity,  it  is  recoverable  by  the  plaintiff, 
who  in  some  way  or  another  must  be  able  to  ^et  that  which 
belongs  to  him,  and  whether  coming  direct  to  him  or  through 
Gilman  &  Co.  is  a  matter  to  which  I  need  not  refer. 

That  being  the  principle  with  regard  to  accountability,  it 
does  not  seem  to  me  to  be  necessary  to  go  with  particularity 
into  the  question  whether  or  not  there  was  a  binding  agree- 
ment to  sell  the  ship  to  the  prince  antecedent  to  the  time 
of  the  communication.  That  there  had  been  that  which 
amounted  to  an  agreement  in  a  sense  though  some  of  the 
conditions  could  not  be  carried  into  effect :  but  that  there 
was  every  probability — almost  certainty— of  there  being  an 
agreement  actually  come  to,  is,  I  think,  manifestly  clear.     If 
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there  was  not  such  an  agreement  come  to,  at  all  events  the 
state  of  things  was  such  that  Alt's  judgment  and  course  of 
•conduct  in  his  dealing  with  reference  to  the  ship  [305 
were  so  fettered,  warped,  and  influenced  by  what  he  was 
doing  with  the  prince  on  his  own  account,  that,  if  it  were 
necessary  to  take  that  into  consideration,  which  under  the 
circumstances  I  do  not  think  it  is,  I  should  hold  that  under 
all  these  circumstances,  having  regard  to  his  position,  he 
was  disqualified,  and  not  able  to  discharge  himself  of  the 
duty  of  agent.  He  could  not  say,  I  will  take  it  under  these 
circumstances  for  myself  as  purchaser.  I  will  throw  off  my 
duty  to  the  principal  and  endeavor  to  find  a  purchaser  for 
myself.  It  is  not  unimportant,  in  considering  tne  question  of 
whether  a  purchaser  could  have  been  obtained  for  cash,  to 
look  at  all  the  circumstances  of  the  sale  to  the  prince ;  but  I 
decide  the  case  on  general  principles,  which  disentitle  Alt  to 
assume  and  take  the  position  of  purchaser.  That  he  never 
disclosed  to  Gil  man  &  Co.  the  real  transactions  or  the  negotia- 
tions between  himself  and  the  prince  is  plain.  It  is  quite 
clear  that  the  price  was  not  known  until  me  time  when  the 
discovery  was  obtained  in  this  action.  Some  attempts  were 
made  to  learn,  and  communications  were  made  with  refer- 
ence to  the  price  to  Mr.  De  Bussche,  and  those  communi- 
cations being  received,  he  on  one  or  more  occasions  said  he 
thought  Alt  had  made  a  very  good  thing  out  of  it ;  but  some 
of  his  expressions  may  mean  that  he  thought  the  defendant 
had  got  the  ship  at  a  very  low  price ;  others,  having  regard 
to  the  information  that  he  had  got  as  to  what  the  price  was, 
may  have  had  reference  to  that  particular  price.  But  that 
information  was  in  reality  all  more  or  less  inaccurate.  Mr. 
De  Bussche,  having  more  or  less  imperfect  information  in 
reference  to  the  transaction,  made  those  observations,  but 
was  not  able  to  exercise  any  judgment  as  to  whether  he 
would  aflSrm  or  disaflirm  it,  or  question  the  purchase  by  the 
defendant.  He  being  in  that  position  might  be  willing  to 
say,  **A8  to  the  transaction,  as  far  as  I  know  of  it  at 
present,  I  do  not  know  that  I  shall  find  fault  with  it.  Of 
course  the  money  which  ,has  been  actually  transmitted  to 
England  in  respect  of  it  belongs  to  me,  there  is  no  question 
about  that,  but  whether  I  am  entitled  to  any  more,  at  present 
I  do  not  put  forward  a  claim  to  it."  But  not  putting  for- 
ward a  claim  to  it  may  be  consistent  with  his  saying,  '*  Well, 
although  I  might  be  willing  to  sell  on  credit  for  a  term,  with 
a  certain  amount  to  be  paid  down  and  a  certain  amount  to 
*stand  over  for  some  time,  I  never  would  have  sold    [306 
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for  five  years'  credit,  and  I  would  rather  have  had  my 
$90,000  at  once  and  affirm  the  whole  transaction." 

Those  observations  tend  to  show  this,  and  which  I  think 
is  the  correct  view,  that  in  such  a  state  of  things  the  plain- 
tiflf  is  not  preluded  by  anything  that  has  taken  place  from 
asserting  his  claims.  The  want  of  real  information  would 
have  prevented  his  making  a  claim ;  I  think  what  is  called 
acquiescence  is  out  of  the  question.  In  fact  the  term  is  in- 
applicable ;  what  was  said  dv  Lord  Cottenham  in  the  Duke 
of  Leeds  v.^arl  Amherst  (*)  shows  there  was  no  acquiescence 
in  this  case.  It  may  amount — and  that  is  really  what  the 
defendant,  in  order  to  make  out  a  case  upon  the  ground  of 
acquiescence  or  laches,  ought  to  establish — to  a  release  to 
claim  the  profit.  The  law  gives  to  the  principal  the  profit 
made  by  the  agent.  But  as  to  his  affirming  the  transaction 
of  the  sale,  that  was  a  thing  which  he  was  not  called  upon 
to  do,  and  he  could  not  have  effectually  done  because  the 
ship  was  handed  over  in  March  and  put  in  the  possession  of 
the  prince  or  his  officers ;  and  although  the  actual  transfer 
of  the  ship  was  delayed  until  September  for  the  want  of  pa- 
pers from  the  proper  authority  to  get  rid  of  the  mortgage, 
and  so  forth,  the  thing  had  substantially  gone  out  of  the 
possession  of  Gilman  &  Co.  and  Alt  &  Co.  The  plaintiff 
was  at  liberty,  instead  of  disaffirming  the  transaction,  to  say, 
"All  the  profit  belongs  to  me,  and  I  shall  claim  the  benefit 
of  it,  and  I  mean  to  do  so."  His  not  saying  that  he  did 
mean  to  claim  the  profit  was  no  wrong  or  injury  in  reality 
to  the  defendant.  It  is  not  a  wrong  in  the  ordinary  sense 
of  allowing  a  party  to  deal  with  a  subject-matter  in  a  way 
that  leads  him  to  suppose  his  dealing  with  it.  will  not  -be 
called  in  question,  because  affirming  the  transaction  and  not 
disaffirming  it  only  leaves  the  defendant  in  the  position  of 
an  acounting  party  for  the  profit  which  he  actually  made 
out  of  the  transaction.  It  appears  to  me  upon  every  ground 
there  has  never  been  that  acquiescence  or  release  of  right 
with  knowledge  of  the  actual  circumstances  of  the  case 
which  would  aisentitle  the  plaintiff  to  assert  his  right  to 
what  otherwise  belongs  to  him,  namely,  an  account  of  the 
307]  profits  made  by  his  agent  out  of  the  transaction  *on 
the  sale  in  question.  It  has  been  said  that  it  is  very  hard 
upon  the  defendant ;  that  he  had  a  great  deal  of  trouble  to 
get  the  money;  in  fact,  that  he  had  almost  to  go  to  war  with 
the  prince.  That  may  be.  But  the  defendant  must  be 
taken  to  have  done  all  that  with  a  knowledge  of  his  account- 
ability, and  all  proper  disbursements  and  expenses  which 

(')  2  Ph.,  123. 
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he  inay  have,  or  which  may  have  been,  properly  incurred  in 
reference  to  getting  the  proceeds  of  the  sale  by  him  from  the 
prince,  will  of  course,  in  taking  the  account  be  allowed. 
Therefore  the  result  is  that  the  defendant  must  personally 
account  to  the  plaintiff  for  all  moneys  received  by  or  on 
behalf  of  the  firm  of  Alt  &  Co.  from  the  purchasers  o^f  the 
steamship  Columbine  in  respect  of  the  sale  thereof  effected 
by  him.  There  must  be  an  account  of  all  moneys  which  he 
has  received  in  respect  of  the  sale,  and  an  account  of  all 
moneys  which  have  been  paid  by  the  said  firm  to  the  plain- 
tiflf  "in  part  payment  of  the  purchase- moneys  received  by 
the  same  firm  or  any  member  thereof  in  respect  of  the  said 
sale  of  the  said  steamship,  and  that  after  allowing  to  the 
defendant  the  proper  commission  and  other  usual  agent's 
charges,  the  defendant  may  be  ordered  forthwith  to  pay 
over  to  the  plaintiflf  the  balance.  And  in  taking  these  ac- 
counts all  proper  allowances  must  be  made  to  the  defendant 
in  respect  of  any  disbursements  or  expenses  properly  made 
or  incurred  by  him  in  reference  to  the  sale.  Although  these 
would  be  payable  without  being  specifically  mentioned,  he 
must  be  entitled  to  every  reasonable  and  proper  disburse- 
ment which  he  has  incurred,  so  as  to  ascertam  what  is  the 
fair  and  clear  profit  derived  from  the  transaction  ;  and  the 
plaintiff  must  have  his  costs  up  to  the  hearing. 

From  this  decision  the  defendant  appealed.  The  appeal 
was  heard  on  the  lOth  and  11th  of  December,  1877,  and  the 
14th,  16th,  and  18th  of  January,  1878. 

Butt,  Q.C.,  Bristowe,  Q.C.,  and  T.  A.  Boberts,  for  the 
appellant :  We  contend  in  the  first  place  that  the  defend- 
ant Alt  was  not  the  agent  of  the  plaintiflf  but  of  Gilman  & 
Co.,  and  was  only  accountable  to  them.     There  was  no 

¥rivity  from  first  to  last  between  the  plaintiflf  and  Alt. 
herefore,  if  the  plaintiflf  has  any  *grouna  for  relief,  [308 
he  must  proceed  against  Gilman  &  Co.,  who  were  his  own 
agents.  In  the  second  place,  the  transaction  was  a  perfectly 
fair  and  legitimate  one.  Gilman  &  Co.  had  authority  from 
the  plaintiff  to  sell  to  any  one  for  cash  at  a  certain  price,  and 
therefore  to  let  Alt  take  the  ship  for  cash  at  that  price. 
That  Gilman  &  Co.  had  employed  Alt  to  look  out  for  a  pur- 
chaser could  not  take  away  their  right  to  sell  to  him,  nor 
his  capacity  to  purchase. 

[James,  L-J.:  Is  there  any  authority  for  the  proposition 
that  an  agent  cannot  sell  to  a  sub-agent  ?] 

The  Vice-Chancellor  held  that  an  agent  cannot  sell  to  a 
sub-agent,  but  we  do  not  know  of  any  authority  for  the 
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proposition,  and  we  submit  that  it  cannot  be  maintained. 
The  Vice-Chancellor's  judgment  proceeds  on  a  fallacy:  he 
makes  out  that  Alt  sold  to  himself ;  but  in  fact  Gilman  & 
Co.  sold  to  him.  Again,  he  considers  that  Gilman  &  Co. 
could  have  called  on  Alt  to  account  for  the  proceeds,  but 
they  clearly  could  not — it  was  a  sale  at  a  fixed  price.  It 
was  not  necessary  for  Alt  to  inform  Gilman  &  Co.  of  the 
negotiations  with  the  Japanese  firm  for  a  resale.  He  was 
at  arm's  lenth  with  that  firm,  and  they  knew  that  he  was 
trying  to  sell  the  ship  on  credit. 

In  the  third  place,  the  plaintiff  is  bound  by  his  acquies- 
cence. The  plaintiff  received  the  $90,000  soon  after  the 
completion  of  the  transaction,  and  he  also  knew  that  Alt 
had  sold  it  for  a  larger  sum  partly  on  credit.  He  ought  to 
have  repudiated  the  transaction  at  once  or  claimed  the 

Erofits.  Although  he  did  not  know  the  whole  of  the  facts 
e  knew  enough  to  put  him  on  inquiry,  and,  even  after  he 
was  fully  informed,  he  waited  for  a  long  time  before 
he  brought  forward  his  claim.  His  conduct,  therefore, 
amounted  to  a  ratification  of  the  transaction.  He  has,  at 
all  events,  been  guilty  of  laches,  disentitling  him  to  relief  in 
this  court. 

Dickinson^  Q.C.,  and  W.  Barber^  for  the  plaintiff:  The 
plaintiff's  case  rests  upon  the  acknowledged  principle  that 
an  agent,  being  in  a  fiduciary  relation  to  his  principal,  can- 
not derive  a  profit  out  of  the  transaction  without  nis  prin- 
cipal's knowledge  and  permission.  The  defendant  was 
309]  appointed  agent  for  *the  sale  of  the  Columbine  by 
Gilman  L  Co.,  and  that  appointment  being  communicated 
to  the  plaintiff  and  agreed  to  by  him,  the  defendant  be- 
came the  plaintiff's  agent :  Fawcett  v.  Whitehouse  (*) ;  Hay^s 
Case{*);  Dunne  v.  English  {^).  ^The  defendant  says  that 
he  discharged  himself  of  his  agency  before  the  resale  by  him 
to  the  Japanese  firm ;  but  that  statement  is  not  borne  out 
by  the  evidence.  Neither  Gilman  &  Co.  nor  the  plaintiff 
was  aware  of  the  resale  till  after  the  transaction  had  been 
concluded.  If  the  defendant  had  informed  the  plaintiff  that 
he  could  not  sell  for  cash,  the  plaintiff  would  nave  permit- 
ted him  to  sell  for  credit ;  and,  in  fact,  he  had  expressed  to 
Gilman  &  Co.  his  willingness  to  sell  on  those  terms  at  any 
rate  if  the  price  was  guaranteed  by  the  defendant.  There 
is  no  evidence  of  such  a  custom  as  is  set  up  by  the  defend- 
ant in  his  defence,  for  an  agent  in  Japan  to  take  the  goods 

(>)  1  Ru88.  <&  My.,  182.  (»)  Law  Rep.,  18  Eq.,  524;  10  Eng.  R., 

(«)  Law  Rep.,  10  Cb.,  593 ;  14  Eng.  R.,     837. 
80». 


VoL  YHI.]  CHANCERY  DIVISION.  305 

C.A.  De  Basache  t.  Alt  1878 

himself  at  the  market  price,  or  at  the  minimnm  price  named 
by  the  principal,  without  his  consent.  Such  a  custom  would 
be  unreasonable,  and  could  not  be  acknowledged  by  the 
English  courts. 

The  defence  of  acquiescence  cannot  be  sui)ported,  for  the 
plaintiff  knew  nothing  of  the  transaction  till  after  it  was 
concluded.  Therefore  in  order  to  bind  him  there  must  be 
such  acquiescence  as  amounted  to  accord  and  satisfaction, 
or  to  a  release  of  his  rights :  Duke  of  Leeds  v.  Earl  Am- 
herst i^).  Nothing  of  that  kind  has  been  shown  here,  nor 
has  there  been  any  delay  amounting  to  laches. 

BvU^  in  reply. 

1878.  March  12.  Thesigee,  L.  J.,  delivered  thejudgment 
of  the  Court  (James,  Baggallay,  and  Thesiger,  L.J  J.). 

After  stating  the  facts  of  the  case  as  given  above,  his 
Ijordship  continued : 

Upon  this  state  of  facts  the  learned  Vice-Chancellor  de- 
cided that  the  plaintiff's  claim  to  receive  any  profits  made 
by  the  defendant  out  of  the  transaction  of  the  sale  of  the 
Columbine  was  well  founded,  and  decreed  the  necessary  ac- 
count for  the  ]3urpose  of  ascertaining  those  profits.  Against 
that  decree  this  appeal  is  *brought.  In  support  of  [310 
the  appeal  it  has  been  contended  on  the  part  of  the  defend- 
ant, first,  that  the  relationship  of  principal  and  agent  was 
not  constituted  between  the  plaintiff  and  the  defendant ; 
secondly,  that  even  if  it  were  at  one  time  constituted,  the 
relationship  ceased  before  the  sale  of  the  Columbine  took 

Elace;  and  thirdly,  that  assuming  the  defendant  to  have 
een  at  one  time  constituted,  and  to  have  continued  through- 
out the  transaction  of  sale,  the  agent  of  the  plaintiff,  the 
latter  has  lost  by  acquiescence  any  right  to  follow  the  profits 
made  bjr  the  defendant  out  of  it. 

The  first  contention  raises  a  question  which,  as  it  appears 
to  us,  does  not  present  any  difficulty.  As  a  general  rule, 
no  doubt,  the  maxim  ^^ delegatus  non  potest  delegare^^  ap- 
plies so  as  to  prevent  an  agent  from  establishing  the  relation- 
ship of  principal  and  agent  between  his  own  principal  and  a 
third  person  ;  but  this  maxim  when  analyzed  merely  im- 
ports that  an  agent  cannot,  without  authority  from  his  prin- 
cipal, devolve  upon  another  obligations  to  the  principal 
which  he  has  himself  undertaken  to  personally  fulfil ;  and 
that,  inasmuch  as  confidence  in  the  particular  person  em- 
ployed is  at  the  root  of  the  contract  of  agency,  such  autbor- 

(»)  2  Ph.,  128. 

25  Eng.  Eep.  39 
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ity  cannot  be  implied  as  an  ordinary  incident  in  the  contract. 
But  the  exigencies  of  Business  do  from  time  to  time  render 
necessary  the  carrying  out  of  the  instructions  of  a  principal 
by  a  person  other  than  the  agent  originally  instructed  for  the 
purpose,  and  where  that  is  the  case,  the  reason  of  the  thing 
requires  that  the  rule  should  be  relaxed,  so  as,  on  the  one 
hand,  to  enable  the  agent  to  appoint  what  has  been  termed 
"a  sub-agent"  or  '* substitute"  (the  latter  of  which  designa- 
tions, although  it  does  not  exactly  denote  the  legal  relation- 
ship of  the  parties,  we  adopt  for  want  of  a  better,  and  for 
the  sake  of  brevity) ;  and,  on  the  other  hand,  to  constitute, 
in  the  interests  and  for  the  protection  of  the  principal,  a 
direct  privity  of  contract  between  him  and  such  substitute. 
And  we  are  of  opinion  that  an  authority  to  the  eflfect  referred 
to  may  and  should  be  implied  where,  from  the  conduct  of 
the  parties  to  the  original  contract  of  agency,  the  usage  of 
trade,  or  the  nature  of  the  particular  business  which  is  the 
subject  of  the  agency,  it  may  reasonabljr  be  presumed  that 
the  parties  to  the  contract  of  agency  originally  intended  that 
such  authority  should  exist,  or  where,  in  the  course  of  the 
311]    employment,  unforeseen  *emergencies  arise  which 
impose  upon  the  agent  the  necessity  of  employing  a  substi- 
tute ;  and  that  when  such  authority  exists,  and  is  duly  ex- 
ercised, privity  of  contract  arises  between  the  principal  and 
the  substitute,  and  the  latter  becomes  as  responsible  to  the 
former  for  the  due  discharge  of  the  duties  which  his  em- 
ployment casts  upon  him,  as  if  he  had  been  a|)pointed  agent 
by  the  principal  himself.     The  law  upon  this  point  is  ac- 
curately stated  in  Story  on  Agency  (*).     A  case  like  the 
present,  where  a  shipowner  employs  an  agent  for  the  pur- 
pose of  effectuating  a  sale  of  a  ship  at  anv  port  where  the 
ship  may  from  time  to  time  in  the  course  or  its  employment 
under  cnarter  happen  to  be,  is  pre-eminently  one  in  which 
the  appointment  of  substitutes  at  ports  other  than  those 
where  the  agent  himself  carries  on  business  is  a  necessity, 
and  must  reasonably  be  presumed  to  be  in  the  contempla- 
tion of  the  parties ;  and  in  the  present  case,  we  have,  over 
and  above  that  presumption,  what  cannot  but  be  looked 
upon  as  express  authority  to  appoint  a  substitute,  and  a 
complete  ratification  of  the  actual  appointment  of  the  de- 
fendant in  the  letters  which  passed  respectively  between 
Willis  &  Son  and  the  plaintiflf  on  the  one  side,  and  Gilman 
&  Co.  on  the  other.     We  are,  therefore,  of  opinion  that  the 
relationship  of  principal  and  agent  was,  in  respect  of  the 

(»)  Par.,  201. 
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sale  of  the  Columbine,  for  a  time  at  least,  constituted  be- 
tween the  plaintiflE  and  the  defendant. 

Next  arises  the  question  whether  that  relationship  ceased 
before  the  actual  sale  of  the  vessel,  and  upon  this  question 
also  we  are  of  opinion  that  the  contention  of  the  appellant 
must  fail.  In  the  first  place  it  is  clear  that  down  to  the 
time  of  the  sale  the  plaintiff  was  no  party  to  any  termination 
of  the  defendant's  agency,  and  we  think  that  Oilman  &  Co. 
could  not,  after  having  once  appointed  and  allowed  the  de- 
fendant to  act  as  agent  for  the  plaintiff  in  connection  with 
the  proposed  sale  of  his  vessel,  and  without  anjr  authority 
from  the  plaintiff,  change  the  defendant's  position  in  the 
transaction  from  that  of  an  agent  to  that  of  a  purchaser  from 
the  plaintiff.  All  the  reasons  which  would  apply  to  prevent 
the  original  agent  from  changing  his  position  without  the 
assent  of  his  principal,  would  equally  applv  to  the  case  of  the 
substitute,  and  if  such  a  transaction  were  held  to  be  valid  so 
as  to  *entitle  the  substitute  to  make  a  profit  out  of  it,  [312 
it  would  open  the  door  in  a  variety  of  cases  to  agents,  who 
could  not  themselves  directlv  become  purchasers,  indirectly 
doing  the  same  thing  througn  the  intervention  of  substitutes, 
and  to  the  commission  of  serious  frauds  upon  principals. 
But,  in  the  present  case,  we  are  also  satisfied  oy  the  evi- 
dence, to  which  attention  has  already  been  directed,  that 
Gilman  &  Co.  themselves  never  assented  to  the  termination 
of  the  defendant's  employment  as  agent  for  the  sale  of  the 
Columbine,  never  assented  to  the  defendant's  taking  the  ves- 
sel himself  until  after  the  agreement  for  her  sale  to  the 
Prince  of  Geyshein  was  complete.  When  that  agreement 
was  concluded  the  defendant  was  still,  in  fact  and  in  law, 
the  plaintiff's  agent,  and  on  and  from  the  conclusion  of  the 
agreement  the  plaintiff  was  entitled  to  have  the  benefit  of  it, 
and  as  a  consequence  has  a  right  to  maintain  the  present 
suit  unless  in  some  by  his  conduct  he  has  deprived  himself 
of  that  right. 

This  brings  us  to  the  consideration  of  the  contention  of  the 
defendant,  lounded  upon  what  has  been  termed  "acquies- 
cence" on  the  part  of  the  plaintiff.  It  has  been  urged  that 
the  plaintiff  ought  not  to  be  allowed  to  impeach  the  validity 
of  the  transaction  in  question,  or  to  follow  the  profits  made 
out  of  it  after  having,  with  knowledge  that  the  defendant 
had  become  the  purchaser  of  his  vessel,  assented  to  the  trans- 
action being  completed  on  that  footing,  received  by  himself 
or  his  mortgagees  through  the  hands  of  Messrs.  Gil  man  & 
Co.  the  purchase-money,  allowed  the  defendant  to  incur 
risk  and  expense  which,  as  agent,  he  could  not  have  been 
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called  upon  to  incur  in  obtaining  payment  from  the  Prince 
of  Geyshein,  and  finally  to  dissolve  nis  connection  with  the 
firm  of  Alt  &  Co.  upon  fas  is  suggested  but  not  proved)  the 
footing  of  his  freedom  irom  all  outstanding  claims,  and  to 
return  to  England  and  there  reside  for  a  considerable  period 
without  any  intimation  of  proceedings  being  taken  against 
him  by  the  plaintiff.  It  is  necessary,  however,  to  bring  these 
circumstances  to  the  test  of  legal  principles.  It  is  competent 
no  doubt  to  a  principal  to  ratiry  or  adopt  the  act  of  his  agent 
in  purchasing  that  which  such  agent  has  been  employed  to 
sell,  and  to  give  up  the  right  which  he  would  otherwise  be 
entitled  to  exercise  of  either  setting  aside  the  transaction  or 
recovering  from  the  agent  the  profits  derived  by  him  from 
313]  it ;  and  the  non-repudiation  *f  or  a  considerable  length 
of  time  of  what  has  been  done  would,  at  least,  be  evidence 
of  ratification  or  adoption,  or  might  possibly  by  analogy  to 
the  Statute  of  Limitations  constitute  a  defence ;  but  l^fore 
the  principal  can  properly  be  said  to  have  ratified  or  adopted 
the  act  oi  his  agent  or  waived  his  right  of  complaint  in 
respect  of  such  acts,  it  should  be  shown  that  he  has  had  full 
knowledge  of  its  nature  and  circumstances,  in  other  words, 
that  he  has  had  presented  to  his  mind  proper  materials  upon 
which  to  exercise  his  power  of  election,  and  it  by  no  means 
follows  that,  because  in  a  case  like  the  present  he  does  not 
repudiate  the  whole  transaction  after  it  has  been  completed, 
he  has  lost  a  right  actually  vested  in  him  to  the  pronts  de- 
rived by  his  agent  from  it.  It  appears  to  us  also  that,  look- 
ing to  the  dangers  which  would  arise  from  any  relaxation 
of  the  rules  by  which,  in  agency  matters,  the  interests  of 
principals  are  protected,  the  evidence  by  which  in  a  partic- 
ular case  it  is  sought  to  prove  that  the  principal  has  waived 
the  protection  afforded  by  those  rules,  should  be  clear  and 
cogent. 

In  the  present  case,  so  far  from  the  plaintiff  having  had  full 
knowledge  of  the  nature  and  circumstances  of  the  transaction 
relating  to  the  sale  of  the  Columbine,  or  the  evidence  of  rati- 
fication or  adoption  being  clear  and  cogent,  it  is  apparent  that 
•he  was  kept  in  entire  ignorance  of  the  amount  of  the  pur- 
chase-money payable  by,  and  the  terms  of  the  credit  given 
to,  the  Prince  of  Geyshein,  and  of  the  important  fact  that 
the  defendant  had  abstained  from  binding  nimself  as  a  pur- 
chaser of  the  vessel  until  he  had  obtain^  the  contract  for 
her  resale.  It  is  to  be  observed  also,  that  while  the  plain- 
tiff did  not  in  terms  repudiate  the  transaction  by  which  his 
vessel  was  sold,  and  appears  to  have  grumblingly  submitted 
to  it  as  something  which  he  could  not  help,  he  at  the  same 
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time  made  no  statepient  and  did  no  act  from  which  is  to  be 
inferred  any  condition  or  stipulation  or  promise  that  upon 
becoming  better  acquainted  with  the  circumstances  of  the 
transaction,  he  would  not  enforce  his  legal  rights  against  the 
defendant  by  claiming  from  him  any  profits  made  out  of  the 
transaction.  We  are  of  opinion,  therefore,  that  there  is  no 
such  evidence  of  ratification  or  adoption  on  the  part  of  the 
plaintiff  of  the  acts  of  the  defendant  as  is  sufficient  to  show 
that  he  waived  the  protectign  *given  by  law,  and  [314 
dealt  with  the  agent  quoad  those  acts,  as  a  person  dis- 
charged of  his  agency. 

It  still  remains  to  be  considered  whether,  short  of  such 
ratification  or  adoption,  the  plaintiflf  can  be  held  to  have  by 
his  conduct  in  any  way  precluded  himself  from  taking  the 
present  proceedings.  The  term  "acquiescence,"  which  has 
Deen  applied  to  his  conduct,  is  one  which  was  said  by  Lord 
Cottennam  in  Duke  of  Leeds  v.  Earl  Amherst  (^)  ought  not 
to  be  used ;  in  other  words,  it  does  not  accurately  express 
any  known  legal  defence,  but  if  used  at  all  it  must  have 
attached  to  it  a  very  different  signification,  according  to 
whether  the  acquiescence  alleged  occurs  while  the  act  ac- 

?[uie8ced  in  is  in  progress  or  only  after  it  has  been  completed, 
f  a  person  having  a  right,  and  seeing  another  person  about 
to  commit,  or  in  the  course  of  committing  an  act  infringing 
upon  that  right,  stands  by  in  such  a  manner  as  really  to  in- 
duce the  person  committing  the  act,  and  who  might  other- 
wise have  abstained  from  it,  to  believe  that  he  assents  to  its 
being  committed,  he  cannot  afterwards  be  heard  to  complain 
of  the  act.  This,  as  Lord  Cottenham  said  in  the  case  already 
cited,  is  the  proper  sense  of  the  term  "acquiescence,"  and 
in  that  sense  may  be  defined  as  quiescence  under  such  cir- 
cumstances as  that  assent  may  be  reasonably  inferred  from 
it,  and  is  no  more  than  an  instance  of  the  law  of  estoppel  by 
words  or  conduct.  But  when  once  the  act  is  completed 
without  any  knowledge  or  assent  upon  the  part  of  the  per- 
son whose  right  is  infringed,  the  matter  is  to  be  determined 
on  very  different  legal  considerations.  A  right  of  action 
has  then  vested  in  him  which,  at  all  events  as  a  general  rule, 
cannot  be  divested  without  accord  and  satisfaction,  or  re- 
lease under  seal.  Mere  submission  to  the  injury  for  any 
time  short  of  the  period  limited  by  statute  for  the  enforce- 
ment of  the  right  of  action  cannot  take  away  such  right, 
although  under  the  name  of  laches  it  may  afford  a  ground 
for  rerusing  relief  under  some  particular  circumstances ; 
and  it  is  clear  that  even  an  express  promise  by  the  person 

O  2  Ph.,  117,  128. 
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injured  that  he  would  not  take  any  legal  proceedings  to 
redress  the  injury  done  to  him  could  notby  itself  constitute 
a  bar  to  such  proceedings,  for  the  promise  would  be  without 
consideration,  and  therefore  not  binding. 

Applying  the  principles  above  enumerated  to  the  present 
315]  case — *first,  it  is  clear  that  there  was  no  acquiescence 
on  the  part  of  the  plaintiff  in  the  defendant  becoming  the 
purchaser  of  the  Columbine  and  obtaining  the  profit  of  the 
sale  to  the  Prince  of  Geyshien,  at  anjr  time  beiore  the  sale 
to  the  prince  was  a  completed  transaction.  He  said  nothing, 
did  nothing,  there  was  nothing  which  he  abstained  from 
saying  or  doing,  by  which  he  induced  the  defendant  to  do, 
or  abstain  from  doing,  anvthing,  or  to  alter  his  position  be- 
fore the  transaction  with  the  Japanese  prince  was  com- 
pleted. Prima fade^  therefore,  the  plaintiff  was  entitled  to 
Drinff  his  action  to  recover  the  profit  derived  by  the  defend- 
ant irom  the  transaction.  Secondly,  there  has  been  no  re- 
lease by  the  plaintiff  of  bis  right  of  action,  or  anything 
which  could  be  held  to  amount  to  accord  and  satisfaction. 
Thirdly^,  assuming  that  under  certain  circumstances  a  per- 
son might,  by  his  conduct,  whether  constituting  laches  or 
amounting  to  an  estoppel,  entirely  preclude  himself  from 
enforcing  a  vested  right  of  action,  yet,  in  the  present  case, 
no  conduct  having  that  effect  can  properly  be  imputed  to 
the  plaintiff.  He  made  no  representation  to  the  defendant 
that  he  would  not  take  proceedings.  Even  if  his  conduct 
could  ;under  any  circumstances  be  held  to  have  been  equiva- 
lent to  such  a  representation,  or  to  constitute  laches,  it  was 
Sursued,  as  already  pointed  out,  in  ignorance,  due  to  the 
efendant's  own  concealment,  of  the  terms  of  the  sale  to  tlie 
Prince  of  Geyshien,  and  especially  of  the  fact  that  such  sale 
preceded  the  purchase  by  the  defendant ;  and,  lastly,  the 
principal  element  of  an  estoppel  by  conduct — namely,  that 
it  should  have  been  pursued  with  the  intent  or  so  as  to  in- 
duce the  persoti  relying  upon  the  estoppel  to  act  in  a  par- 
ticular manner — is  here  wholly  wanting;  for  the  plaintiff 
was  quite  unaware,  until  after  the  defendant's  answer  to 
the  suit  was  put  in,  that  the  defendant  had  ran  any  risk 
or  incurred  any  expenses  in  obtaining  payment  of  the 
price  stipulated  to  be  paid  by  the  Japanese  prince.  We 
are  of  opinion,  therefore,  that  the  plaintiff  has  not  by  his 
conduct  in  any  way  precluded  himself  from  taking  these 
proceedings. 

In  dealing  with  the  case  we  have  put  aside  one  topic  which 
was  discussed  in  the  argument  for  the  appellant,  but  which 
is  beside  the  real  questions  between  the  parties,  namely,  the 
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righteousness  or  nnrighteousness  of  the  transaction  im- 
pugned. The  *law  under  which  an  agent  is  pre-  [316 
vented  from  making  a  profit  out  of  his  employment  by 
acting  as  a  principal  instead  of  as  an  agent  is  wholly  inde- 
pendent of  considerations  of  this  kind,  and  it  is  most  im- 
portant in  the  interests  of  commercial  honesty  in  general 
that  the  honesty  of  the  agent  concerned  in  the  particular 
transaction  should  not  be  inquired  into  as  a  question  upon 
which  its  validity  depends,  for  by  this  strictness  the  tempta- 
tion to  embark  in  wnat  must  always  be  a  doubtful  transac- 
tion is  removed.  If  the  defendant  could  have  made  out  bv 
the  most  conclusive  evidence  that  $90,000  in  cash  was  a  full, 
and  more  than  a  full,  equivalent  for  the  bargain  which  he 
got  from  the  Japanese  prince,  it  would  be  wholly  irrelevant. 
At  the  same  time  we  must  add  that  the  present  case  is  one 
which  comes  very  clearly  within  the  miscnief  which  the  law 
is  intended  to  obviate.  Looking  to  the  large  price  which 
the  defendant  stipulated  to  receive  upon  his  ^  sale  of  the 
Columbine,  and  the  amount  which  was  to  be  paid  in  cash, 
one  cannot  but  feel  some  doubt  whether  his  purchaser  might 
not  possibly,  if  the  defendant's  own  interest  had  been  out 
of  the  way,  have  been  induced  to  give,  instead  of  $160,000, 
partly  in  cash  and  partly  on  credit  a  sum  down  in  cash  ex- 
ceeding, at  least  to  a  small  amount,  the  limit  of  $90,000  fixed 
by  the  plaintiff.  But  even  if  that  were  not  so,  it  is,  at  all 
events,  highly  probable  that  if  the  offer  of  the  Japanese 
prince  had  been  submitted  to  the  plaintiff  he  would  have 
been  willing  to  sell  direct  to  him  upon  the  terms  of  the  con- 
tract made  by  the  defendant  witn  him.  It  is  urged,  no 
doubt,  by  the  defendant  that  the  terms  were  mixed  up  with 
the  terms  of  the  contemporaneous  contract  by  which  the  de- 
fendant gave  the  prince  further  time  for  payment  of  debts 
then  due,  while  hastening  the  period  of  payment  for  those 
coming  due ;  but  when  those  terms  are  looked  at  more  closely 
it  becomes  apparent  that,  under  any  circumstances,  the 
prince  was  prepared  to  give  a  large  sum  of  money,  with  a 
considerable  cash  payment,  for  the  plaintiff's  vessel ;  and 
when  it  is  asked,  as  it  has  been  in  argument,  what  was  the 
defendant  to  do  in  the  face  of  the  alleged  positive  prohibi- 
tion to  sell  for  anything  but  cash,  the  answer  is  puiin — he 
might  have  said,  and  ought  to  have  said,  ''  I  cannot  get  all 
cash,  but  I  can  get  so  much  cash  and  so  much  credit  from  a 
customer  of  mine,  and  if  you  do  not  like  that,  let  me  accept 
his  offer  for  *myself,  and  I  will  give  j^ou  your  limit  [317 
in  cash."  Full  opportunity  for  taking  tnis  course,  either 
through  the  post  or  by  means  of  the  telegraph,  was  open  to 
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the  defendant;  but,  instead  of  taking  it,  he  thought  proper 
to  conceal  altogether  from  the  plaintiff,  from  Gilman  &  Co., 
and  even  from  his  own  manager  at  Nagasaki,  the  real  nature 
of  the  transaction  in  which  he  was  engaged ;  and,  although 
he  may  have  acted  without  any  fraudulent  or  improper  mo- 
tive, he  cannot  reasonably  be  said  to  be  free  from  blame,  or 
to  have  a  right  to  complain  of  consequences  which  a  more 
due  regard  to  his  duty  towards  his  principal  could  easily 
have  obviated. 

One  matter  alleged  by  the  defendant,  and  actually  sup- 
ported by  evidence,  although  in  argument  admitted  to  be 
untenable,  ought  not  to  pass  without  notice  and  reprobation, 
namely,  an  alleged  custom  or  practice  in  the  ports  in  which 
the  defendant  trades  for  an  agent  for  sale  with  a  minimum 
limit  himself  to  take  at  that  limit,  and  at  his  own  option, 
the  thing  he  is  emploj^ed  to  sell.  We  cannot  but  express 
a  hope  that  the  court  will  never  again  hear  of  such  a  conten- 
tion, or  have  before  it  such  evidence.  The  fact  that  there 
has  been  a  notion  entertained  by  some  commercial  agents  of 
the  existence  of  such  a  custom  or  practice  may  go  far  to  ex- 
plain how  such  a  transaction  as  tnat  complained  of  in  this 
suit  came  to  be. 

In  conclusion,  we  are  of  opinion  that,  although  some  hard- 
ship may  have  been  caused  to  the  defendant  bv  the  delay  of 
the  plaintiff  in  taking  these  proceedings,  he  has,  neverthe- 
less, most  properly  been  made  liable  in  them  ;  that  the  de- 
cree of  the  Yice-Ghancellor  should  in  all  respects  be  affirmed, 
and  the  appeal  be  dismissed,  with  costs. 

Solicitors  for  plaintiff :  Tatham^  Oblein  &  Nash. 
Solicitor  for  defendant :  O,  Badham. 


[8  Chancery  DiyisioD,  818.] 
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318]  *Tbowell  V.  Shenton. 

[1877    T.     77.] 

Voluntary  Settiement — Affreement  hy  Infant  to  settle — Ratification — rout-nuptial  Settle- 
mevU  in  pursuance  of  Ante-nuptial  Agreement  by  Infani — StattUe  of  I^htttda — Lord 
Tenttrden's  Act — Practice — Appeal — Rules  of  Court,  1876,  Order  LViii,  r.  16. 

In  1867  an  infant,  engaged  to  be  married,  wrote  to  his  intended  wife,  promising 
that  on  coming  of  a^e  he  would  give  her  seven  specified  houses.  The  marriage  took 
place  in  1869,  after  he  came  of  age.  In  1872  he  executed  a  deed,  not  referring  to  any 
previous  agreement,  by  which  he  conveyed  the  above  and  two  other  houses  to  trus- 
tees upon  trust  for  his  wife  for  life,  for  her  separate  use,  and  after  her  death  upon 
trust  for  himself  for  life,  and  after  the  death  of  the  survivor,  upon  such  trusts  as  the 
wife  should  by  deed  or  will  appoint,  and  in  default  of  appointment,  in  trust  for  her 
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in  fee.  He  subseqaeotly  agreed  to  sell  three  of  the  houses,  and  the  purchaser  sued 
for  specific  performance : 

Held,  by  the  Court  of  Appeal  (reversing  the  decision  of  Hall,  V.C.),  that  the  pur- 
chaser was  entitled  to  specinc  performance,  for  that  as  the  settlement  did  not  refer 
to  any  previous  agreement,  dealt  with  other  property  than  that  mentioned  in  the 
letter  of  1867,  and  settled  the  property  in  a  different  way,  there. was  no  ratification 
in  writing  of  the  promise  contained  in  that  letter,  and  the  settlement  therefore  was 
voluntary,  and  void  as  against  a  purchaser  for  value. 

An  order  overruling  a  demurrer  is  not  an  interlocutory  order  within  Rules  of 
Courts  1876,  Order  Lvm,  r.  16. 

This  was  a  purchaser's  action  for  specific  performance. 

In  June,  1876,  the  defendant  Charles  Shenton  agreed  to 
sell  to  the  plaintiflf  three  freehold  houses,  713,  715,  717,  Old 
Kent  Road,  Camberwell,  and  received  a  deposit.  The  de- 
fendant refusing  to  complete,  the  plaintiff  commenced  this 
action  against  him.  The  defendant,  by  his  defence,  set  up 
that  the  property  had  been  settled  under  the  circumstances 
and  in  manner  following : 

On  the  10th  of  November,  1857,  Shenton,  who  was  then 
under  age  and  engaged  to  be  married,  wrote  to  his  intended 
wife  as  lollows : — 

**  Just  a  few  lines  to  say  that,  as  I  shall  come  into  my 
property  when  I  become  of  age,  and  we  are  to  be  married 
shortly  after,  I  will  make  you  a  present  of  a  portion  of  the 
property,  namely,  the  *seven  houses  and  shops  ad-  [319 
joining  the  Turk's  Head  in  Melbourne  Place,  Old  Kent  Koad, 
which  will  bring  you  in  £200  a  year,  and  make  you  happy 
for  life.  I  will  run  over  in  the  course  of  to-morrow  and 
talk  the  matter  over  with  you." 

The  property  mentioned  in  this  letter  included  the  houses 
which  formed  the  subject  of  the  action. 

Shenton  attained  twenty-one  before  his  marriage,  which 
took  place  on  the  16th  of  J  une,  1859. 

By  an  indenture  dated  the  7th  of  June,  1872,  made  be- 
tween Shenton  of  the  first  part,  his  wife  of  the  second  part, 
and  Nethercroft  and  Smith  of  the  third  part,  reciting  that 
Shenton,  having  made  no  settlement  in  favor  of  his  wife  on 
the  occasion  of  their  marriage,  was  now  desirous  of  making 
a  provision  for  her  by  post-nuptial  settlement,  and  that  there 
was  no  issue  of  Che  marriage,  and  that  Shenton  was  seised 
in  fee  of  the  messuages  thereinafter  described,  with  their 
gardens,  &c.,  and  was  possessed  of  and  entitled  to  the  house- 
hold furniture  and  effects  thereinafter  described,  it  was  wit- 
nessed, that  in  consideration  of  the  natural  love  and  affection 
which  Shenton  bore  towards  his  wife,  as  well  as  for  divers 
other  good  and  lawful  considerations,  Shenton  granted  to 
Nethercroft  and  Smith,  and  their  heirs,  nine  houses  in  the  Old 
26  Eng.  Rep.  40 
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Kent  Road,  to  hold  the  same  unto  and  to  the  use  of  Nether- 
croft  and  Smith,  their  heirs  and  assigns,  in  trust  for  Mrs. 
Shenton  for  life  for  her  separate  use,  and  after  her  death 
upon  trust  for  Shenton  for  his  life,  and  after  the  decease  of 
the  survivor  upon  such  trusts  as  Mrs.  Shenton  should  by- 
deed  or  will  appoint,  and  in  default  of  appointment,  in  trust 
for  Mrs.  Shenton  in  fee.  This  deed  contained  no  power  of 
sale.  William  Easton  was  the  representative  of  the  surviv- 
ing trustee  of  this  deed,  which  included  the  seven  houses 
mentioned  in  the  letter  of  1857. 

The  plaintiff  demurred  to  the  statement  of  defence.  The 
demurrer  came  on  to  be  heard  before  Vice-Chancellor  HalL, 
and  his  Lordship  directed  it  to  stand  over  for  the  plaintiff  to» 
amend  his  statement  of  claim  by  adding  Mrs.  Shenton  and 
Easton  as  parties.  The  defendants  Shenton  and  his  wife 
put  in  an  amended  statement  of  defence  to  the  same  effect 
as  the  original  one,  averring  that  the  letter  was  written  in 

Pursuance  of  a  parol  promise  made  to  the  wife's  father  for 
20]  the  settlement  of  the  property ;  that  the  *marriage 
took  place  on  the  understanding  that  the  agreement  should 
be  confirmed  by  Shenton,  and  that  the  settlement,  though 
not  expressed  to  be  made  in  pursuance  of  the  agreement, 
was  made  by  Shenton,  and  was  understood  by  his  wife  and 
her  father  to  have  been  made  in  satisfaction  or  confirmation 
of  that  agreement. 

The  plaintiff  demurred  to  the  amended  statement  of  de- 
fence. 

The  demurrer  was  heard  before  Vice-Chancellor  Hall  on 
the  15th  of  January. 

Hastings^  Q.C.,  and  Phear^  for  the  plaintiff:  There  was 
no  obligation  upon  the  settlor  either  in  law  or  equity  to 
make  this  settlement,  it  was  purely  voluntary,  and  there  is 
no  trace  upon  it  of  any  intention  on  the  part  of  the  settlor 
to  confirm  the  invalid  agreement  entered  into  by  him  during 
his  minority :  Warden  v.  Jones  (*) ;  Doe  v.  Jiowe{*) ;  Hony- 
wood  V.  Honywood  ('). 

Dickinson]  Q.C.,  and  P.  B.  Lambert^  for  the  defendant 
Shenton,  were  not  called  upon. 

Dundas  Oardiner^  for  Easton. 

Lord  Tenterden' s  Act  was  not  pleaded  nor  mentioned  in 
argiiment. 

Hall,  V.C:  I  am  of  opinion  that  this  demurrer  must  be 
overruled.  The  question  is  not  the  subject  of  any  express 
decision,  and  I  must  accordingly  decide  it  upon  principle. 

0)  28  Beav.,  487;  2  De  G.  A  J.,  276.  («)  4  Bing.  N.  C,  787,  742. 

(*)  20  Beav.,  461. 
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The  infant  having  previous  to  liis  marriage  entered  into  a 
contract  in  writing,  and  having  after  his  majority  and  after 
his  marriage  executed  a  settlement  which  gave,  I  think, 
substantial  effect  to  that  contract,  I  do  not  think  that  the 
settlement  so  executed  was  so  devoid  of  consideration  as  to 
be  within  the  statute  27  Eliz.  c.  4.  The  contract  entered 
into  by  the  infant  was  for  good  consideration ;  it  was  not 
void  at  law :  it  was  capable  of  being  confirmed  by  him  after 
he  *attained  his  majority,  and  he  having,  after  com-  [321 
ing  of  age,  deliberately'  settled  the  property  in  conformity 
with  the  contract,  I  will  not  be  the  first  to  hold  that  such  a 
settlement  can  be  defeated  as  being,  under  the  statute  of 
Elizabeth,  void  as  against  a  subsequent  purchaser  for  value. 
The  limitations  in  the  settlement  give  to  the  wife  the  ultimate 
fee,  and,  I  think,  are  conformable  to  the  contract.  It  might 
be  a  question  whether,  under  the  letter,  she  was  entitled  dur- 
ing her  life  to  her  separate  use.  I  think  she  was :  if  not, 
the  settlor  has  so  interpreted  the  letter,  and  at  all  events,  if 
she  was  not  so  entitled,  the  difference  is  unsubstantial  for 
the  present  purpose,  and  would  only  make  the  settlement 
voluntary  to  a  limited  extent.  I  do  not  think  it  reasonable 
or  sound  to  hold  the  settlement  to  be  such  an  assurance  as 
that  act  invalidates.  It  has  recently  been  held  by  the  Court 
of  Appeal  {Price  v.  Jenkins  (') )  that  a  settlement  of  lease- 
holds IS  not  voluntary  within  that  statute,  and  this  because 
of  the  implied  obligation  to  perform  the  covenants  in  the 
leases.  This  decision  shows  that  the  operation  of  that 
statute  is  not  to  be  extended. 


The  plaintiff  appealed.  The  appeal  was  heard  on  the  13th 
of  March. 

Dickinson^  Q.C.,  for  the  respondent,  took  the  preliminary 
objection  that  the  appeal  ought  to  have  been  brought  within 
twenty-one  days :  Kules  of  Court,  1875,  Order  LViii,  r.  15. 

Jessel,  M.K.:    An  order  overruling  or  allowing  a  de-  ' 
murrer  is  not  an  interlocutory  order  as  respects  the  time  for 
appealing. 

Cotton  and  Thesiger,  L.J  J.,  concurred. 

Hastings^  Q.C.,  and  Phear^  for  the  appellant:  The  ob- 
servatioijs  of  the  Master  of  the  Rolls  in  Honywood  v.  Hony- 
wood{*)  support  the  view  that  a  settlement  made  after 
majority,  in  pursuance  of  a  contract  made  during  infancy, 
is  voluntary. 

[Jessel,  M.R.:  You  must  not  rely  much  on  that  case, 
as  the  order  was  reversed.     The  note  at  the  end  of  the  case 

(»)  6  Ch,  D.,  619;  22  Eng.  R.,  857.  («)  20  Beav.,  461. 
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322]  is  wrong  in  *stating  that  it  was  heard  before  the  full 
court.  It  was  taken  to  the  Lord  Chancellor  at  the  sugges- 
tion of  the  Lords  Justices,  and  was  heard  by  him  in  his 
private  room  ;  no  formal  judgment  being  given.] 

Doe  V.  Rowe  (*)  supports  the  same  view.  A  mere  recital 
of  a  contract  made  before  marriage  will  not  make  a  post- 
nuptial settlement  one  for  value :  Warden  v.  Jones  (•).  Then 
a  case  of  ratification  is  set  up. 

[Jessel,  M.R.:  If  an  infant  contracts  in  consideration  of 
marriage,  and  formally  ratifies  the  contract  by  writing  after 
he  comes  of  age,  does  not  the  contract  become  binding  on 
him?] 

Unless  the  Infants'  Relief  Act,  1874  (37  &  38  Vict.  c.  62), 
applies,  which  it  does  not  here,  the  contract  does,  no  doubt, 
become  binding  on  him ;  but  we  submit  that  his  ratification 
cannot  give  an  instrument  a  different  effect  as  regards  third 
parties.  The  settlement  was  voluntary,  because  there  was 
no  obligation  to  settle  that  could  have  been  enforced.  The 
letter,  we  submit,  does  not  import  a  concluded  agreement, 
and  if  it  did,  there  is  no  confirmation  in  writing. 

[ Jessbl,  M.  R.  :  There  is  no  act  req  uiring  confirmation  to 
be  in  writing  except  Lord  Tenterden^s  Act  (9  Geo.  4,  c.  14). 
Does  that  apply  to  anything  but  actions  at  law  ?] 

We  submit  that  it  is  not  confined  to  actions  any  more 
than  the  Statute  of  Frauds,  which  is  similarly  worded.  The 
settlement  does  not  refer  to  any  agreement,  and  it  is  impos- 
sible to  make  out  that  there  is  any  ratification  in  writing  of 
the  agreement ;  the  settlement  therefore  was  voluntary. 

Dickinson^  Q.C.,  and  P.  B.  Lambert^  for  the  responaents : 
The  appellants  ignore  the  difference  between  a  written  con- 
firmation wanted  to  support  an  action,  and  an  actual  deed 
carrying  into  effect  the  agreement.  The  marriage  is  the  con- 
sideration, and  when  the  conveyance  is  made  it  is  one  for 
value.  The  case  is  quite  different  from  one  where  it  is 
sought  to  enforce  the  agreement. 

323]  *[Jessel,  M.R.:  Do  you  say,  then,  that  if  there  is 
a  parol  contract  before  marriage,  and  a  conveyance  after 
marriage  in  pursuance  of  it,  the  conveyance  is  for  value  I] 

Yes. 

[Jessel,  M.R.:  Is  not  anything  voluntary  wbicb  a  man 
cannot  be  compelled  to  do,  and  receives  no  consideration 
at  the  time  for  doing  ?] 

Lavender  v.  Blackstone  (*)  supports  the  view  that  there  is 
consideration  enough  to  keep  the  settlement  out  of  27  Eliz. 

(»)  4  Bing.  N.  C,  787.  («)  2  De  G.  A  J.,  76.  («)  2  Lev.,  146. 
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c.  4.  The  form  of  the  letter  is  sufficient,  Alt  v.  AU  (*^ ;  and 
oor  contention  that  the  settlement  is  not  voluntary  is  sup- 
ported by  Countess  Mountacue  v.  Maxwell  (") ;  Hodgson  v. 
Hutchenson  (*) ;  Taylor  v.  Beech  (*) ;  BarTcmorth  v.  Young  (*) ; 
RandaU  v.  Morgan  (').  As  to  the  settlement  including  prop- 
erty not  comprised  in  the  agreement,  that  cannot  impair  its 
effect  so  far  as  regards  the  property  which  is  in  the  agree- 
ment. 

Jessel,  M.B.:  Assuming,  in  favor  of  the  respondents, 
that  the  letter  of  the  10th  of  November,  1857,  would  in  other 
respects  have  constituted  a  sufficient  agreement,  it  appears 
that  Shenton  when  it  was  written  was  an  infant.  He  mar- 
ried after  attaining  twenty- one,  and  the  settlement  was  not 
executed  till  1872.  It  further  appears  that  the  agreement,  if 
agreement  it  was,  was  to  settle  seven  houses  on  the  wife  ab- 
solutely. The  settlement  comprised  not  only  these  houses, 
but  other  real  estate,  and  did  not  give  the  property  to  the 
wife  in  fee,  but  gave  it  to  her  for  her  life  for  her  separate 
use,  with  a  life  estate  to  the  husband  before  the  remainder 
in  fee  to ,  the  wife.  The  settlement,  then,  was  made  many 
years  after  the  date  of  the  agreement ;  it  comprises  other 
property;  it  limits  uses  different  from  those  mentioned  in 
the  agreement ;  and  lastly,  it  contains  no  reference,  by  re- 
cital or  otherwise,  to  the  agreement. 

It  was  argued  for  the  respondents,  that  there  has. been  a 
ratification  by  the  infant  aiter  coming  of  age,  and  that  a 
contract  for  *value  made  during  minority  acquires  [324 
validity  by  such  a  ratification.  To  this  the  appellant  re- 
plies, taat  since  the  passing  of  Lord  Tenderden's  Act  such 
a  ratification  must  be  m  writing ;  that  a  ratification  in  writing 
must  be  shown  here,  and  that  if  there  is  none  the  settlement 
is  voluntary.  The  respondents,  therefore,  in  order  to  suc- 
ceed, must  establish  a  ratification  in  writing  and  a  convey- 
ance made  in  pursaance  of  the  agreement  so  ratified.  I  do 
not  mean  to  say  that  the  ratification  and  the  conveyance 
must  be  by  separate  instruments,  and  cannot  be  comprised 
in  the  same  deed.  But  I  say  that  here  there  is  no  ratifi- 
cation in  writing.  The  ratification  may  be  by  express  refer- 
ence to  the  agreement  or  by  implication,  but  a  ratification 
must  appear  on  the  face  of  the  writing.  Here  there  is  nothing 
on  the  face  of  the  deed  from  which  it  can  be  inferred  that 
there  was  any  agreement,  nor  anything  to  show  that  the 
deed  was  made  in  pursuance  of  the  agreement.     The  onus, 

(»)  4  Giff,  84.  (<)  1  Ves.  Sen.,  297. 

(»)  I  Str.,  286.  (»)  4  Drew.,  1. 

O  5  Vin.  Abr.,  622,  (•)  12  Ves.,  67. 
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therefore,  being  on  the  defendants  to  prove  a  ratification, 
they  have  not  proved  it.  Some  observations  were  made 
during  the  argument  as  to  the  effect  of  a  subsequent  ac- 
knowledgment in  writing  of  a  contract,  and  Barkworth  v. 
Young  (*)  was  referred  to  in  support  of  the  contention  that 
the  settlement  was  for  value,  though  there  was  no  ratifi- 
cation till  after  the  marriage.  The  answer  to  this  is  given 
by  Warden  v.  Jones  ^\  which  is  subsequent  in  date  to 
Barkworth  v.  Toung^  and  therefore,  so  far  as  the  two  are 
inconsistent,  overrules  it.  Lord  Cranworth,  there  referring 
to  a  post-ntiptial  settlement  reciting  that  it  was  made  in  pur- 
suance of  an  ante-nuptial  agreement,  says  (*) :  *'Lord  Tnur- 
low  decided  in  Dunaas  v.  l)idens  (*)  that  such  a  settlement 
is  good,  and  on  that  decision  I  will  only  remark,  that  if  it 
be  a  correct  view  of  the  law,  the  whole  policy  of  the  statute 
is  defeated.  It  cannot  be  enough  merely  to  say  in  writing, 
that  there  was  a  previous  parol  agreement.  It  must  be 
proved  that  there  was  such  an  agreement,  and  to  let  in  such 
proof  is  precisely  what  the  statute  meant  to  forbid."  In 
that  short  passage  the  Lord  Chancellor  disposed  of  all  the 
other  authorities.  We  were  pressed  with  an  old  case  of 
Lavender  v.  Blackstone  ('),  in  which  Lord  Hale  made  a  re- 
325]  mark  *to  the  effect  that  a  settlement  was  not  fraud- 
ulent under  the  statute  27  Eliz.  c.  4,  if  made  in  pursuance 
of  articles  entered  into  during  the  infancy  of  the  settlor. 
The  answer  is,  that  dictum  is  not  law;  and  in  so  saying,  I 
am  only  expressing  the  result  of  all  the  recent  authorities. 
In  Doe  v.  Manning  {*)  Lord  EUenborough  reviewed  the 
cases,  and  drew  from  them  the  conclusion  that  if  a  settle- 
ment was  voluntary,  it  was  fraudulent  within  the  meaning 
of  the  statute.  That  decision  was  in  1807,  and  has  been 
followed  ever  since,  and  to  cite  cases  of  earlier  date  with  a 
view  to  lead  the  court  to  a  contrary  conclusion,  is  a  mere 
waste  of  time.  It  is  not  for  the  court  to  go  into  antiquarian 
researches  and  discuss  old  dicta  which  have  been  completely 
disposed  of  by  the  current  of  modern  decisiifns.  The  set- 
tlement being  voluntary  is  void  against  a  purchaser,  and  I 
am  therefore  of  opinion  that  the  demurrer  ought  to  have 
been  allowed. 

Cotton,  L.  J.:  I  also  am  of  opinion  that  the  demurrer  is 
good.  The  only  question  to  be  decided  is  whether  the  set- 
tlement was  for  value  or  voluntary,  and  I  need  not  enter 
upon  the  question  decided  in  Doe  v.  Manning^  to  which  the 

(^)  4  Drew.,  1.  (<)  2  Cox,  286. 

(«)  2  De  G.  A  J.,  76.  (»)  2  Lev.,  146. 

(»)  2  De  G.  A  J.,  86.  (•)  9  East,  69. 
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Master  of  the  Rolls  has  referred  ;  for  it  has  loDg  been  settled 
law  that  every  voluntary  settlement  of  land  is  void  as 
against  a  purchaser  for  value  under  the  statute  27  Eliz. 
c-  4.  Here  we  have  a  letter  which  I  will  assume  to  be  such 
as  would  have  constituted  a  good  contract  if  the  writer  had 
not  been  an  infant.  He,  however,  was  an  infant,  and  the 
agreement  clearly  could  not  be  enforced  against  him  unless 
he  ratified  it  after  coming  of  age.  Now,  by  Lord  Tenter- 
den's  Act  (9  Geo.  4,  c.  14),  s.  5,  it  is  enacted  ''  that  no  action 
shall  be  maintained  whereby  to  charge  any  person  upon  any 
promise  made  after  full  age  to  pay  any  debt  contracted  dur- 
ing infancy,  or  upon  any  ratification  after  full  age  of  any 
promise  or  simple  contract  made  during  infancy,  unless 
such  promise  or  ratification  shall  be  made  by  some  writing 
signed  by  the  party  to  be  charged  therewith."  Is  there  in 
the  present  case  any  ratification  in  writing  ?  A  ratification 
in  writing  must  either  in  terms  or  on  the  fair  construction  of 
the  instrument  refer  to  the  contract  which  is  to  be  ratified, 
and  treat  it  as  a  subsisting  ^contract.  Here  the  set-  [326 
tlement  does  not  refer  to  any  contract,  it  includes  other 
property  beside  that  mentioned  in  the  letter,  and  therefore 
may  as  well  refer  to  some  other  contract.  We  need  not 
enter  into  the  question  whether,  if  there  had  been  a  distinct 
reference-to  the  letter,  that  would  have  been  enough  to  place 
matters  on  the  same  footing  as  if  there  had  been  a  subsisting 
obligation  to  execute  a  settlement.  Now  here  there  cer- 
tainly was  not  an  enforceable  contract  at  the  time  when  the 
settlement  was  executed,  unless  the  settlement  itself  ratified 
the  contract  so  as  to  make  it  enforceable,  and,  looking  at 
the  frame  of  the  settlement,  I  think  it  is  impossible  to  make 
out  a  written  expression  of  an  intention  to  ratify  the  con- 
tract. 

It  was  urged  that,  though  no  action  could  be  maintained 
for  breach  of  the  agreement,  yet  the  settlement  was  not  to 
be  treated  as  voluntary.  Warden  v.  Jones  (')  appears  to 
me  to  decide  the  exact  contrary  of  this  contention.  The 
consideration  was  held  to  be  insufficient  in  that  case,  because 
the  Statute  of  Frauds  provided  *'that  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  note  or 
memorandum  thereof,  shall  be  in  writing,  signed,"  &c. 
Here  the  question  does  not  turn  on  the  Statute  of  Frauds, 
but  on  Lord  Ten terden's  Act;  but  if  in  one  case  it  is  held 
that  a  parol  contract  before  marriage  cannot  support  a  set- 

O  2  De  G.  A  J.,  76. 
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tlement  made  after  marriage,  so  here  a  settlement  cannot  be 
supported  by  an  infant's  contract  of  which  there  is  no  writ- 
ten confirmation. 

It  was  objected  that  there  could  be  no  specific  perform- 
ance against  a  married  woman ;  but  none  is  asked  against 
her.  She  is  only  brought  here  that  her  rights  may  be  bound 
by  the  question  being  decided  in  her  presence. 

Thesigeb,  L.  J.:  I  agree  that  the  appeal  must  be  allowed. 
I  cannot  collect  from  the  deed  any  intention  to  ratify  the 
agreement.  The  d^ed  does  not  refer  to  the  agreement ;  four- 
teen years  had  elapsed  since  it  was  entered  into.  The  prop- 
erty IS  not  the  same,  and  the  limitations  of  the  deed  are 
327]  different  from  those  provided  for  by  the  *agreement. 
There  is  not,  therefore,  any  ratification  in  writing  within 
Lord  Tenterden's  Act,  and  the  deed  must  be  treated  as  vol- 
untary. 

Solicitors  for  plaintiffs :  Russell^  Son  &  Scott, 
Solicitors  for  Shenton  and  wife :  Lambert^  Fetch  &  Shak- 
spear. 
Solicitors  for  Easton :  Oowing  &  MandaU, 


See  28  Enff.  Rep.,  670  note. 

A  husband  may  make  a  gift  to  his 
wife,  or  a  settlement  upon  her,  which 
equity  will  sustain  as  against  creditors 
in  the  absence  of  a  fraudulent  intent, 
and  the  question  of  such  intent  should 
be  left  to  the  determination  of  a  jury  : 
Conley  «.  Bentley,  87  Penn.  St.  R.,  40. 

Under  the  statute  of  Pennsylvania,  it 
is  not  necessary  that  there  should  be  a 
decree  of  any  court  that  the  wife  is  to 
be  regarded  as  a/«m«  sole  trader,  to  en- 
title her  to  accumulate  and  hold  prop- 
erty against  her  husband  and  his  cred- 
itors ;  the  right  results  from  proof  that 
she  has  been  thrown  upon  her  own  re- 
sources for  support,  and  that  her  hus- 
band has  deserted  her  or  neglected  to 
provide  for  her*  from  any  cause  :  Con- 
ley «.  Bentley,  87  Penn.  St.  R.,  40. 

A  married  woman,  having  at  the 
time  no  separate  estate,  purchased  a 
farm  of  a  stranger  entirely  on  credit, 
giving  her  notes  for  the  price,  secured 
by  a  mortgage  upon  the  property.  Her 
husband  lived  with  her  on  the  farm, 
and  controlled  the  farm  labor,  carrying 
on  the  business  in  her  name  and  as  her 
ageDt,  without  any  agreement  as  to  his 
compensation  for  such  services,  and 
from  the  proceeds  of  the  crops  raised 
on  the  farm  she  paid  one  year's  interest 


on  the  purchase-monev,  and  a  certain 
amount  of  the  principal .  The  purchase 
by  her  having  been  made  in  good  faith, 
and  not  as  a  means  of  fraudulently 
placing  the  husband's  property  beyond 
the  reach  of  his  creditors  :  Held,  that 
under  the  statutes  of  Wisconsin  (ch.  44, 
Laws  1850 ;  ch.  155,  Laws  1872,  R.  S., 
§§  2842-8),  crops  raised  upon  the  farm 
by  their  joint  labor  and  management 
belonged  to  the  wife,  and  were  not  sub- 
ject to  sale  for  the  husband's  debt : 
Dayton  «.  Walsh,  47  Wise.,  113,  fol- 
lowing  Feller  9.  Alden,  23  Wise.,  301, 
and  distinguishing  Lyon  9.  Railway 
Co.,  42  Wise.,  548. 

Where  an  insolvent  husband  carries 
on  business  in  his  wife's  name,  claim- 
ing to  be  her  agent  at  a  salary,  unless 
it  is  done  in  g^od  faith,  and  with  the 
separate  means  of  the  wife  derived 
from  some  other  source  than  the  hus- 
band, the  stock-in-trade  and  furniture 
are  liable  to  be  sold  for  his  debts  :  Rob- 
inson 9.  Brems,  90  Ills.,  351. 

If  a  wife  allows  her  husband  to  have 
and  retain  the  possession  of  goods  and 
stock-in-trade  claimed  by  her  as  her 
separate  property,  and  to  transact  busi- 
ness with  it,  such  possession  is  prima 
facte  evidence  of  ownership  in  him  as 
to  his  creditors,  and  in  a  contest  be- 
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tween  the  wife  and  such  creditor  she  undoabtedly  received  by  the  husband, 

mnst  show,  by  a  preponderance  of  evi-  with  her  full  knowledge  and  consent, 

dence,  that  she  is  the  owner  of  the  and  his  use  thereof  was  with  her  entire 

property,   or  lawfully  entitled  to  its  acquiescence,  the  presumption  would 

possession  :  Robinson  «.  Brems,  90111s.,  naturally  arise  that  the  wife  intended 

351.  the  moneys  thus  received  as  a  gift  to 

The  creditor  of  an  insolvent  person  her  husbltnd,  and  particularly  in  the 

can  subject   to   the    payment  of   his  case  where  they  were  used  for  their 

debt,  real  estate  standing  in  the  name  common  benefit :    Matter  of  Cogley's 

of  the  wife,  but  toward  the  payment  of  Estate,   87  Leg.    Int.,  62;    Ruder   v. 

which  the  debtor  has  contributed,  to  Flinn,6  South  Car.  Rep.,  216. 

the  extent  of  his  contribution  thereto  ;  An  honest,  bona  fide,  and  fair  agree- 

and  this  rule  is  not  varied  by  the  fact  ment  made  by  a  husband  to  pay  his 

that  the  real  estate  in  controversy  em-  wife  for  releasing  her  inchoate  right  of 

braces  the  homestead,  whiAi  would,  to  dower  is  valid.     If  a  third  person  de- 

tbe  same  extent,  be  liable  for  an  ante-  fraud  her  in  exchanging  lands  therefor 

cedent    debt :    Croup   v,   Morton,    49  he  is  liable  to  her :   Bissell  «.  Taylor, 

Iowa,  16.  41  Mich.,   702;  Bailey  «.    Litten,  52 

If  a  niarried  woman  advances  her  Ala.,  282 ;    Payne   9.   Hutcheeon,    32 

own  separate  money,  and  places  the  Qratt.,  812. 

same  in  the  hands  of  her  husband,  for  Where  a  wife's   inchoate  right  of 

the  purpose  of  carrying  on  any  general  dower  was  worth  $890.92,  the  entire 

trade,  altbough  in  her  name,  and  the  property  selling  for  $2,500,  and  her 

husband,  by  his  labor  and  fi^ll  in  the  husband,  to  induce  her  to  relinquish  it, 

undertaking,  increases  the  funds,  the  gave  her  his  note  for  $8,500,  on  which 

entire  capital  embarked  in  the  enter-  $1,400  had  been  paid  :   Held,  that  the 

prise,  together  with  the  increase,  will  note  was  only  valid  to  the  amount  of 

not  constitute  the  separate  estate  of  the  the  value   of   her    inchoate    right  of 

wife,  but  will  be  liable  for  the  debts  of  dower,  and  that  as  the  payments  made 

the  husband :   Robinson  v.  Brems,  90  exceeded  that,  the  action  could  not  be 

Ills.,  351.  maintained:    Kelly  «.  Cfuse,  18  Hun, 

If  a  collusive  arrangement  exists  be-  472. 
tween  a  husband  and  wife,  by  which  it  The  defendants  also  alleged  as  con- 
is  secretly  understood  between  them  sideration  for  the  deed,  the  release  by 
that  the  name  of  the  wife  shall  be  used  the  wife  of  dower  rights  on  other  lands, 
in  the  carrying  on  of  business,  and  that  but  the  court  are  or  opinion,  from  an 
the  wife  shall  hold  her  husband's  prop-  examination  of  the  record,  that  such 
erty  and  business,  to  hinder,  delay  or  release  of  dower  did  not  in  fact  enter 
defraud  his  creditors,  the  transaction  into  the  consideration  for  the  deed,  but 
will  be  fraudulent  as  to  such  creditors  :  was  interposed  as  an  afterthought  to 
Robinson  v,  Brems,  90  Ills.,  851.  strengthen  the  plea  of  defendants:  Mil- 
One  consideration  alleged  by  defend-  ler  v.  Payne,  4  Bradw.  (Ills.),  113. 
ants  for  the  deed  to  the  wife,  was  a  The  conveyance,  by  a  man  to  a 
loan  by  the  wife  to  the  husband  of  woman,  of  his  property  in  consideration 
money  several  years  before.  Held,  that  of  her  marrying  him,  with  her  knowl- 
if  a  wife  allows  her  husband  to  use  her  edge  that  the  property  remaining  in 
capital  as  his  own,  invest  it  in  his  own  his  hands  is  not  sufficient  to  satisfy  the 
name,  and  thereby  obtain  credit  on  the  claims  of  his  creditors,  is  void  as 
faith  of  his  being  the  owner  of  the  against  them.  It  is  not  a  sufBcient 
property,  she  will  not  be  allowed  to  in-  consideration  to  sustain  such  a  convey- 
terpoee  her  claim  to  the  property  so  ance  against  creditors,  that  she  gave 
acquired,  to  the  injury  of  his  creditors,  up  a  profitable  business  to  marry  the 
and  that  the  consideration  so  alleged  grantor.  Such  a  conveyance  made  be- 
was  not  sufficient  in  law  :  Miller  v.  lore  marriage,  upon  a  mere  oral  prom- 
Payne,  4  Bradw.  (Ills.),  112.  ise  to  marry,  is  void  under  the  statute. 
As  to  how  far  creditors  of  a  husband  If  made  for  the  taking  care  of  the 
may  reach  his  labor  expended  in  im-  grantor  by  the  grantee,  it  is  void  as 
proving  his  wife's  real  estate,  see  Croup  against  creditors  as  creating  a  trust  for 
t.  Morton,  49  Iowa,  18.  his  own  benefit :  Eeef  v,  Seef,  7  Abb. 
Where  the  earnings  of  the  wife  were  N.  C,  240. 

25  Eno.  Bep.  41 
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The  owner  of  land,  subject  to  a  mort-  conveyance  of  which  was  made  to  the 

eage  created  by  himself  and  his  wife,  wife.  *  On  a  bill  filed  by  an  execution 

being  in  insolvent  circumstances,  sold  crt^itor  of  the  husband  impeaching  the 

the  equity  of  redemption  therein  to  a  transaction  as  fraudulent,  under  the 

bona  fide  purchaser,  the  wife  joining  statute  of  Elizabeth,  held,  that  it  was 

in  the  conveyance,  and  the  larger  por-  a  fraudulent  device  to  defeat  creditors, 

tion  of  the  consideration  being  paid  her  and  that  the  plaintiff  was  entitled  to 

intheshapeof  a  promissory  note,  which  follow  the  consideration  paid  to  J.  N. 

she  subsequently  paid  over  to  one  J.  into  the  lands  conveyed  by  him  to  the 

N.,  upon  a  purchase  from  him  of  his  wife :    Fleury  «.   Priugle,  26  Grant's 

equity  of  redemption  in  othe£ lands ;  the  (U.  C. )  Chy . ,  67. 


[8  Chancery  Division,  327.] 
C.A.,  March  14,  1878. 

Ex  parte  Joselyne.     In  re  Watt. 

Secured  Creditor— Oamishee  Order  Nisi-^Bankrvptcy  AH,  1869  (32  dt  83  VicL  e,1\\ 

M.  12,  Id,  tube,  4. 

A  judgment  creditor,  who,  before  the  filing  of  a  liqnidati&n  petition  bv  his  debtor, 
has  obtamed  a  garnishee  order  nisi  attaching  debts  due  to  the  debtor,  is  a  sccuretl 
creditor  vrithin  the  meaning  of  sects.  12  and  16  of  the  Bankruptcy  Act,  1869,  and  iii, 
therefore,  entitled  to  the  attached  debts  as  against  the  trustee  in  the  liquidation,  e^xn 
though  they  did  not  become  actually  payable  until  after  the  commencement  of  the 
liquidation. 

Emanud  v.  BridgerO)  and  Lowe  v.  Blakemore  (^  followed. 

^  parte  Qreenway  (^)  disapproved. 

(1)  Law  Rep.,  9  Q.  B.,  286.  (*)  Law  Rep.,  10  Q.  B.,  486;  14  Eng.  R.,  291. 

(*)  Law  Rep.,  16  £q.,  619. 


[8  Chancery  Division,  834.] 
C.A.,  Feb.  13,  27;  March  20,  1878. 

334]     *i^  Te  Norwich  Provident  Insurance  Society. 

BATH'S  case. 

Company — Fotoer  to  eompromise — Cancellation  of  Sharee — Past  Mnnbert, 

A  company  was  established  for  effecting  life  insurances  and  insurances  against 
such  other  kinds  of  risk  as  might  thereafter  be  determined  upon  by  general  meeting. 
In  March,  1872,  a  general  meeting  resolved  that  fire  insurance  and  fidelity  guaran- 
tees should  be  added  to  their  business.  New  shares,  called  B  shares,  were  issued  to 
?rovide  for  this  new  branch  of  business,  which  was  to  form  a  separate  department, 
'he  company  were  shortly  afterwards  advised  that  this  proceeding  was  ultra  vires 
and  the  B  shares  invalid ;  and  one  of  the  B  shareholders  oDtained  from  the  Court  of 
Chancery  an  order  removing  his  name  from  the.register  on  that  ground.  An  arrange- 
ment was  accordingly  made  for  starting  a  new  company  to  take  up  the  fire  and  fidelity 
guarantee  business.  The  assets  of  the  fire  and  fidelity  department  were  to  be  handed 
over  to  the  new  company,  which  was  to  undertake  the  fulfilment  of  the  contracts  of 
that  department.  The  new  company  was  to  issue  to  the  B  shareholders  shares  cred- 
ited with  the  amounts  paid  by  them  respectively  on  their  B  shares,  and  the  B  shares 
were  to  be  cancelled.  The  appellant,  who  was  a  B  shareholder,  had  shares  allotted 
to  him  accordingly  in  the  new  company,  and,  on  the  24th  of  September,  1873,  his  B 
shares  were  cancelled.     On  the  25th  of  April,  1874,  a  resolution  was  passed  to  wind 
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up  the  old  company.  The  appellant  having  been  placed  on  the  list  of  contributories, 
applied  to  have  his  name  removed,  which  was  renised  by  Bacon,  V.C.  : 

Hdd,  by  the  Court  of  Appeal,  that  the  issue  of  B  shares  was  not  vUra  vires,  and 
that  tlie  B  shareholders  effectually  became  shareholders  in  the  company : 

But  kddy  that  a  corporation  or  company  has,  as  an  incident  to  its  existence,  the 
same  power  of  compromising  claims  made  against  it  as  an  individual  has,  and  that 
the  cancellation  of  B  shares  being  made  as  part  of  a  bona  fide  arrangement  for 
oompromisine  a  dispute  whether  those  shares  had  been  *legally  issued,  was  [333 
valid ;  and  that  the  appellant,  from  the  time  of  the  resolution  for  cancellation  of  his 
shares,  ceased  to  be  a  member  of  the  company : 

But  htld^  that,  as  the  appellant  had  legally  been  a  shareholder,  the  cancellation 
could  not  affect  any  rights  previously  acquired  by  creditors ;  and  that  he  must  be  on 
the  list  of  oontributories  as  a  past  member. 

The  Norwich  Provident  Insurance  Society,  Limited,  was 
established  under  a  deed  of  settlement  dated  the  20th  of 
November,  1860,  with  a  nominal  capital  of  £50,000  in  5,000 
shares  of  £10  each.  The  3d  clause  gave  a  very  lengthy  state- 
ment of  its  objects,  which  shortly  were  to  effect  insurances 
against  or  upon  the  contingency  of  sickness,  ill-health,  ad- 
vanc>ed  age,  or  other  personal  infirmity,  disability,  inca- 
pacity, or  injury;  insurances  on  any  contingencies  connected 
with  sickness  or  health ;  insurances  on  lives  or  survivorship, 
or  on  any  contingencies  connected  with  lives  or  survivor- 
ship ;  to  grant,  purchase,  and  sell  endowments  by  way  of 
annuity;  ^'and  generally  to  make  and  effect  insurances 
against  all  and  every  kind  of  risk,  special  or  general,  which 
may  be  effected  according  to  law,  and  whicn  may  at  any 
time  hereafter  be  determined  upon  by  a  general  meeting  in 
pursuance  of  the  power  contained  in  the  fourth  paragraph 
of  clause  13  of  these  presents,  and  upon  such  terms  and  con- 
ditions as  may  seem  reasonal)le  and  expedient,  having  due 
regard*to  the  business  of  an  insurance  society." 

The  13th  clause  gave  powers  to  a  special  general  meeting, 
by  such  majority  as  therein  mentioned, — 

"(1.)  To  increase  at  any  one  time,  or  from  time  to  time, 
the  nominal  amount  of  the  capital  of  the  Society,  and  for 
that  purpose  to  create  a  sufficient  number  of  new  or  ad- 
ditional shares  of  such  nominal  value  or  values  per  share, 
and  either  wholly  or  partly  with  or  without  special  privileges 
or  preferences  over  the  original  shares,  or  any  of  them,  as 
to  the  meeting  may  seem  fit ;  ...  .  provided  that  such  ad- 
dition or  additions  to  the  capital  of  the  Society  do  not  ex- 
ceed in  the  whole,  including  the  original  capital  of  £60,000, 
the  sum  of  £200,000 ;  and  provided  also,  that  every  such 
increase  in  the  nominal  capital  of  the  Society  be  carried  into 
effect  by  a  supplemental  deed  of  settlement,  which  shall  be 
executed  by  the  then  chairman  or  any  two  of  the  then  direc- 
tors of  the  Society  for  and  on  behalf  of  the  Society,  and  on 
being  so  ^executed  shall  be  and  become  as  binding  on    [386 
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all  the  shareholders  as  if  every  shareholder  had  been  a  party 
to  and  executed  the  same. 

"  (4.)  To  amend,  add  to,  or  repeal  all  or  any  of  the  clauses 
or  provisions  of  the  deed  of  settlement  of  the  Society  which 
may  be  in  force  for  the  time  being,  including  all  or  any  of 
the  provisions  of  this  present  clause,  and  in  so  doing  to  in- 
crease or  diminish  the  amount  or  vary  the  distribution  of  the 
capital,  and  to  alter  the  nominal  value  or  number  respec- 
tively of  the  shares,  or  any  of  them,  in  which  the  same  may 
be  held,  and  also,  subject  to  the  3d  clause  of  these  presents, 
to  alter  the  objects,  business,  and  constitution  of  the  Society, 
or  any  or  either  of  them,  as  may  be  thought  proper :  Pro- 
vided that  no  alterations  be  made  in  the  name  or  in  the  3d 
clause  of  these  presents  defining  the  objects  of  the  Society, 
and  that  no  alteration  be  made  in  the  provisions  of  the  deed 
of  settlement,  or  any  of  them,  which  is  inconsistent  with  this 
proviso  and  with  the  3d  clause  of  these  presents." 

On  the  passing  of  the  Companies  Act,  1862,  this  company 
was  registered  under  it. 

On  the  31st  of  March,  1872,  a  special  general  meeting 
passed  a  resolution  that  the  directors  should  be  '^  empowered 
to  enter  into,  effect,  and  carry  on  the  business  of  insurance 
against  risks  by  fire,  and  also  the  business  of  guaranteeing 
the  fidelity  of  clerks,  servants,  and  others,  and  to  make  such 
regulations  for  the  same,  to  appoint  such  officers,  or  to  vary 
the  appointment  of  existing  officers,  to  enter  into  such  con- 
tracts and  to  take  such  steps  as  they  in  their  discretion  may 
think  proper." 

A  special  issue  of  B  shares  of  £1  each  was  made  *o  pro- 
vide for  this  new  branch  of  business,  which  was  to  form  a 
separate  department ;  and  the  policies  insuring  against  such 
risks  contained  a  clause  confining  the  remedy  of  the  policy 
holders  to  the  unpaid  portions  of  the  B  shares  and  the  funds 
appropriated  to  this  department.  The  appellant  took  2,000 
of  these  shares,  which  were  allotted  to  nim  in  July,  1873, 
and  he  paid  6^.  per  share,  amounting  to  £500. 

Shortly  afterwards  doubts  arose  as  to  the  validity  of  these 
proceedings,  and  the  Society  took  the  opinion  of  Mr.  Words- 
worth, Q.C.,  Mr.  Napier  Higgins,  Q.C.,  and  Mr.  Cozens- 
Hardy,  who  advised  that  the  Society  was  not  empowered, 
337]  by  any  words  in  the  deed  of  settlement,  *to  under- 
take any  other  than  life  business,  and  that  the  issue  of  the  B 
shares  was  uUra  vires.  After  this  one  of  the  B  shareholders 
obtained  an  order  from  the  Court  of  Chancery  for  the  re- 
moval of  his  name  from  the  list  of  shareholders,  and  for 
the  return  of  the  money  he  had  paid  on  his  shares,  on  the 
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ground  that  the  issue  of  them  was  uUra  vires.  The  facts 
mentioned  in  this  paragraph  were  shortly  stated  in  an  affi- 
davit by  the  liquidator  without  any  further  particulars  than 
are  here  given,  and  there  was  no  further  information  before 
th*^  court  on  the  subject. 

The  Society  thereupon  resolved  to  get  up  another  com- 
pany for  the  purpose  of  taking  over  the  fire  insurance  de- 
partment of  their  business.  A  company  was  accordingly 
registered  in  September,  1873,  under  the  style  of  The  Nor- 
wich Provident  Fire  Insurance  Society,  Limited,  which  name 
was  afterwards  changed  to  The  Provident  Fire  Insurance 
Company,  Limited,  and  it  will  be  referred  to  as  the  Fire  Com- 
pany. Along  with  its  memorandum  and  articles  was  regis- 
tered an  agreement  between  the  Society  and  the  Fire 
Company  wherebv  it  was  provided,  1,  that  the  Society  should 
hand  over  to  the  t'ire.  Company  all  effects  belonging  to  the 
fire  department ;  2,  that  the  Society  when  called  upon  should 
assign  to  the  Fire  Company  the  benefit  of  all  agreements 
relating  to  the  fire  department ;  3,  that  the  Fire  Company 
should  take  over  all  policies  against  fire  and  guarantees  for 
fidelity  which  had  been  issued  by  the  Society,  and  indem- 
nify the  Society  against  them;  4,  ''The  Fire  Company  to 
forthwith  issue  to  the  said  Society  or  its  nominees  30,589 
shares  of  £1  each  in  the  said  Fire  Company,  credited  with 
the  respective  sums  paid  hj  the  various  holders  of  the  said 
B  shares  in  the  said  Society  in  substitution  for  such  B  shares, 
and  not  in  any  case  by  way  of  additional  profit  or  bonus,  it 
being  the  intention  of  the  said  parties  hereto  that  the  respec- 
tive holders  of  B  shares  in  the  said  Society  shall  henceforth 
be  and  become  holders  of  shares  in  the  said  Fire  Company 
and  be  credited  with  the  several  amounts  paid  by  them  in 
the  said  Society,  and  which  said  last  mentioned  shares  the 
the  said  Society  hereby  undertakes  to  cancel  in  due  form 
forthwith." 

The  appellant  on  the  faith  of  this  applied  for  2,000  shares 
in  the  Fire  Company,  and  on  the  24th  of  September,  1873, 
they  were  allotted  to  him,  and  he  was  credited  in  respect  of 
them  with  *the  £500  which  he  had  paid  on  his  B  [338 
shares.  The  great  mass  of  the  B  sharenolders  similarly  took 
shares  in  the  Fire  Company  in  substitution  for  their  origi- 
nal B  shares. 

On  the  same  24th  of  September,  1873,  the  directors  of  the 
Society  at  a  board  meeting  passed  a  resolution  cancelling  a 
mass  of  B  shares,  the  holders  of  which  had  thus  taken  shares 
in  the  Fire  Company.  Among  the  shareholders  included  in 
this  resolution  tne  appellant  was  mentioned  by  name. 
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Some  time  after  this  the  Fire  Company  brought  an  action 
for  calls  against  the  appellant,  who  insisted  on  a  right  to 
repudiate  the  shares  on  the  ground  that  he  had  been  induced 
to  take  his  B  shares  in  the  Society  by  misrepresentation. 
The  actioH  was  compromised  on  the  terms  of  the  appellant 
paying  £500,  and  the  shares  being  forfeited.  The  directors 
of  the  company  accordingly  declared  the  shares  forfeited, 
and  removed  the  appellant's  name  from  the  list  of  share- 
holders on  the  12th  of  February,  1875.  The  Fire  Company 
was  ordered  to  be  wound  up  on  the  15th  of  January,  1876, 
and  the  appellant  successfully  resisted  an  attempt  to  place 
him  on  the  list  of  contribu tones. 

At  an  extraordinary  meeting  of  the  Society,  held  on  the 
25th  of  April,  1874,  a  resolution  was  passed  for  a  voluntary 
winding-up  of  the  Society,  and  was  confirmed  on  the  30th  of 
May.  On  the  1st  of  July,  1874,  an  order  was  made  for  con- 
tinuing the  winding-up  under  supervision. 

Messrs.  Butterworth  in  March,  1873,  had  insured  with  the 
Society  buildings  which  were  burnt  down  in  the  following 
May,  and  in  1877  a  balance  of  £225  remained  due  to  them. 
On  the  9th  of  March,  1877,  they  obtained  an  order  for  serv- 
ing on  the  B  shareholders,  who  had  taken  shares  in  the  Fire 
Company,  notice  to  show  cause  why  they  should  not  be  set- 
tled on  the  list  of  contributories  of  the  Society.  Bath  at- 
tended and  objected  to  being  placed  on  the  list,  and  his 
objection  was  allowed  by  the  liquidator. 

On  the  2d  of  August,  1877,  Vice-Chancellor  Bacon,  on  an 
application  made  against  Alexander  and  Cooke,  two  of  the 
persons  in  the  above  position,  held  that  they  were  liable  to 
be  placed  on  the  list,  and  directed  that  the  list  should  be 
settled  on  that  footing. 

Bath  was  then  placed  on  the  list,  and  applied  to  Vice- 
339]  Chancellor  *Bacon  to  have  his  name  removed.  The 
application  was  heard  in  chambers  and  refused,  without 
argument,  as  being  covered  by  the  decision  in  the  previ- 
ous case. 

Robinson^  Q.C.,  and  Brice^  for  the  appellant :  We  con- 
tend that  the  creation  of  the  B  shares  was  ultra  mres^  the 
company  having  no  power  to  undertake  fire  insurance.  If 
so,  Bath  never  became  a  shareholder  at  all.  The  cancella- 
tion, therefore,  was  proper  and  effectual :  Hartley*  s  Oase  (*) ; 
BarnetVs  Case  (') ;  Stace  and  Worth'' s  Ca^e  (").  The  general 
words  of  clause  3  are  cut  down  by  the  context,  and  by 

(»)  Law  Rep.,  10  Ch.,  167 ;  11  Eng.  R.,  («)  Law  Rep.,  18  Eq.,  607;  10  Eng.  R, 
611.  819. 

(»)  Law  Rep.,  4  Ch.,  682. 
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clause  13,  sub-sect.  4,  fire  insurance  cannot  therefore  be 
brought  within  the  objects  of  the  company :  Ashhwry  Rail- 
way Company  v.  Riche  (*) ;  Ex  parte  6agshaw  (").  But, 
supposing  that  Bath  became  a  shareholder,  we  contend  that 
he  was  released  by  a  bona  fide  compromise.  A  shareholder 
had  obtained  a  decision  from  the  court  that  he  was  entitled 
to  be  relieved  from  his  shares,  and  we  contend  that  the  di- 
rectors were  right  in  acting  on  that  decision:  BarneWs 
Case.  In  Dixon  v.  Eoans  ( )  shareholders  were  let  off  on 
the  ground  of  a  compromise ;  so  in  Lord  BelJiaveii^s  Case  (') ; 
WrigMsCase{'), 

[Jessel,  M.B.:  Have  you  any  case  in  which  this  has 
been  held,  where  the  directors  had  no  express  power  to  com- 
promise ?] 

The  point  does  not  appear  to  have  been  decided,  but  we 
submit  that  a  corporate  body  must  have  the  same  power  of 
entering  into  bona  fide  compromises  as  an  individual.  Here 
three  counsel  had  advised  that  the  issue  of  B  shares  was 
ultra  vires,  and  the  court  had  decided  so,  and  whether  the 
opinions  and  decisions  were  right  or  wrong  there  was  evi- 
dently a  real  dispute  on  which  a  compromise  could  be  based. 
The  shareholder  should  be  released  from  liability  ab  initio: 
WrighPs  Case;  BarnetPs  Case. 

Hemming^  Q.C.,  and  T.  Brett^  for  the  liquidator:  If 
Bath  was  ever  a  shareholder  at  all,  he  must  be  on  the  list  as 
a  past  member,  and  that  will  be  enough  for  the  liquidator. 

*[They  were  then  stopped  by  the  court.]  [340 

Jessel,  M.R.:  In  this  case  questions  are  raised  of  very 
considerable  importance,  upon  which  I  intend  to  say  a  few 
words. 

In  the  first  place,  has  a  corporation  or  quasi  corporation 
under  the  general  law  the  same  right  to  compromise  claims 
brought  against  it  as  individual  persons  have?  I  cannot 
bring  my  mind  to  doubt  the  soundness  of  the  afiirmative  of 
that  proposition.  I  can. see  no  reason  why  the  general  law 
should  put  a  limit  on  the  authority  of  corporations  who  are 
artificial  persons,  if  I  may  say  so,  that  it  ha^  not  put  on  the 
authority  of  natural  persons.  It  seems  to  me  that  princi- 
ple— ^and  authority,  so  far  as  it  goes,  that  is  the  dictum  of 
Lord  Westbury  in  DixonSs  Case{^) — point  to  one  conclu- 
sion, that  corporations  must  have  such  power  as  an  incident 
to  their  existence.     It  would  be  a  startling  proposition  that, 

O  Law  Rep.,  7  H.  L.,  668;  14  Eng.        (*)  8  D.  J.  A  S..  41. 
R,  42.  (»)  Law  Rep.,  7  Ch.,  66 ;  Ibid,  12  Eq., 

(*)  Law  Rep.,  4  Eq.,  841.  886  n. 

(»)  Law  Rep.,  6  H.  L.,  606.  (•)  Law  Rep.,  6  H.  L.,  618. 
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whereas  an  individual  may  always  avoid  having  resort  to 
litigation  by  compromising  a  claim  against  him,  a  corpora- 
tion can  never  avoid  it,  but  must  either  fight  out  the  claim 
or  make  arrangements  sanctioned  by  the  order  of  a  court  of 
justice ;  yet  such  would  be  the  result  of  holding  that  a  cor- 
poration has  no  such  general  power.  In  the  next  place,  if 
It  were  necessary  to  consider  whether  sufficient  power  to 
compromise  was  expressly  given  by  the  deed  of  settlement, 
I  should  be  prepared  to  decide  in  the  affirmative,  but  I  do 
not  wish  to  rest  my  decision  upon  any  such  ground. 

That  being  so,  the  next  point  we  have  to  consider  is 
whether  the  compromise,  or  arrangement  by  way  of  com- 

Fromise,  which  was  come  to  was  made  bona  fide.  Upon  that 
have  no  doubt  whatever.  Whether  or  not  the  reasons 
given  for  that  arrangement  are  satisfactory,  I  must  consider 
for  another  purpose,  but  whatever  the  reasons  were,  I  am 
satisfied  that  the  compromise  was  not  colorable,  was  not  in- 
tended to  cover  anotner  purpose  not  disclosed  on  the  face 
of  it,  but  was  a  bona  fide  arrangement  made  to  carry  out 
the  original  intention  of  the  parties  in  another  way,  when 
they  found  out,  or  believed  they  had  found  out,  that*  they 
could  not  be  carried  out  in  the  mode  originally  suggested. 

Now,  I  come  to  the  next  question.  Was  there  in  lact  any 
341]  ^objection  to  what  had  been  done?— that  is,  was  the 
original  arrangement  ultra  vires.  In  my  opinion  it  was 
not.  First  of  all,  as  a  question  of  construction  of  the  deed 
of  settlement,  I  have  no  doubt  that  the  business  both  of  fire 
insurance  and  of  what  they  call  fidelity  guarantee,  which  is 
a  kind  of  insurance  against  fraud  by  persons  employed  by 
others  in  situations  of  trust,  relate  to  Kinds  of  risks  which 
can  be  validly  insured  against  by  the  law  of  England,  and 
come  within  the  express  terms  of  the  3d  clause.  I  cannot 
see  that  there  is  any  ground  for  restricting  the  meaning  of 
the  terms  of  the  latter  part  of  that  clause,  or  for  applying 
that  which  is  so  often  called  the  doctrine  of  noscUur  a  sodiSy 
when  you  cannot  suggest  a  single  instance  of  a  risk  having 
any  connection  with  life  insurance  which  is  not  included 
in  the  express  terms  of  the  prior  part  of  the  clause.  It 
seems  to  me  that  the  only  fair  mode  of  reading  the  latter 
part  of  the  3d  clause,  is  to  read  it  in  its  natural  and  unre- 
strained sense. 

That  being  so,  it  appears  to  me  that  the  arrangement  pro- 
posed was  valid,  that  the  issue  of  the  B.  shares  in  the  existing 
company  for  the  purpose  of  enabling  the  company  to  carry 
on  the  business  of  fire  insurance  and  fidelity  guarantee  in- 
surance was  a  valid  issue,  and  that  the  capital  raised  or  pro- 
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Sosed  to  be  raised  coald  have  been  validly  and  properly 
evoted  to  the  purpose  for  which  it  was  intended  to  be  raised, 
and  indeed  that  the  whole  arrangement  was  valid  from  its 
inception  to  its  end.  The  result  of  that,  therefore,  would  be 
that  Mr.  Bath,  the  present  appellant,  effectually  became  a 
shareholder  of  the  B  shares  of  the  original  company  which 
were  issued  to  him.  But  the  company  was  afterwards  ad- 
vised that  the  issue  of  the  shares  was  ultra  vires  and  invalid, 
and  that  the  arrangement  could  not  be  carried  out,  and  both 
Mr.  Bath  and  the  other  B  shareholders  and  the  company 
accepted  or  adopted  the  view  of  their  legal  advisers.  Both 
parties  believing,  therefore,  that  the  shareholders  were  not 
legally  shareholders,  agreed  to  carry  out  the  contemplated 
arrangement  in  another  way,  by  starting  a  new  company  to 
carry  on  the  business  of  fire  and  guarantee  insurance,  and 
to  transfer,  if  I  may  so  say,  the  shares  and  deposits  of  the 
B  shareholders  to  the  new  company.  The  mode  which  they 
adopted  was  to  agree  that  the  B  snares  in  the  old  company 
should  be  cancelled,  that  the  B  shareholders  should  become 
^shareholders  to  the  same  amount  in  the  new  com-  [342 
pany,  that  the  deposits  which  had  been  paid  should  be  trans- 
ferred to  the  new  company,  that  the  new  companv  should 
take  over  the  fire  ana  fidelity  business,  which  for  some 
months  had  been  carried  on  by  the  old  company,  and  should 
indemnify  the  old  company  from  all  liabilities  in  respect  of 
that  business,  of  course  receiving  all  payments  which  had 
been  made  to  the  old  company  in  respect  of  the  business  so 
transferred. 

Now  what  was  the  legal  effect  of  that  arrangement  ?  If  I 
am  right  in  what  I  have  said,  that  the  arrangement  being 
m2idLQoana  fide^  and  being  an  arrangement  for  compromise 
of  a  question  as  to  whether  or  not  the  shares  were  legally 
I  issued,  was  a  valid  arrangement,  what  effect  would  it  have 
upon  the  company  ?  Surely  it  would  be  valid  as  between 
the  shareholders  represented  on  the  one  side  by  their  direc- 
tors, or  rather  by  the  corporate  body,  which  the  directors 
had  the  power  to  bind,  and  the  new  shareholders,  who  agreed 
to  cancel  their  shares  and  to  become  from  that  date  share- 
holders in  the  new  company;  but  it  does  not  appear  to  me 
that  that  could  affect  those  who  had  claims  against  the  part- 
nership or  quasi  partnership  which  had  been  validlv  formed, 
and  wJhich  had  oeen  carried  on  for  some  months.  The 
directors  could  do  no  more  than  bind  their  corporate  body 
as  regards  the  compromise.  They  could  not  take  away  any 
rights  which  creditors  had  acquired.  The  original  issue  of 
B  shared  being  valid,  it  seems  to  me  that  although  the  B 
25  Eng.  Bep.  42 
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shareholders  would  from  the  time  of  the  cancellation  cease 
to  be  members  of  the  company,  they  would  not  be  relieved 
from  the  consequences  of  having  been  members  up  to  the 
time  when  the  arrangement  took  place.  In  this  respect  the 
case  appears  to  me  to  be  different  from  the  cases  which  have 
been  cited.  Those  were  cases  in  which  the  original  contract 
was  either  void  or  voidable.  If  it  was  void,  the  creditors 
would  have  no  claim  whatever  on  the  alleged  contributories, 
inasmuch  as  they  never  had  been  partners  at  all.  If  it  was 
voidable  by  reason  of  having  its  inception  in  fraud,  and  no- 
tice was  given  in  due  time  oi  an  intention  to  avoid  it  or  to 
refuse  to  be  bound  by  it,  then  the  contract  would  be  avoided 
db  initio,  and  no  creditor  could  have  the  benefit  of  it  as 
against  the  different  parties  who  avoided  it  in  due  time  be- 
fore the  winding-up.  It  appears  to  me,  therefore,  that  we 
343]  *are  not  bound  by  those  decisions  to  hold  that  the 
company  have  any  power  whatever  to  destroy  hy  the  com- 
promise liabilities  which  had  arisen  under  a  valid  contract 
by  which  a  person  now  alleged  to  be  a  contributory  had 
actually  become  a  shareholder  in  the  company  before  the 
time  of  the  arrangement. 

It  appears  to  me,  therefore,  that  the  order  of  the  Vice- 
Chancellor,  which  is  not  to  go  further,  nor  is  intended  to  go 
further,  than  making  the  appellant  a  contributory  as  a  past 
member,  must  be  affirmed. 

James,  L.J.:  I  am  of  the  same  opinion;  and  I  do  not 
think  it  necessary  to  add  anything,  except  to  say  that,  inde- 
pendently of  the  power  in  the  deed  of  settlement,  I  think  we 
are  warranted  in  nolding  that  a  power  bona  fide  to  compro- 
mise any  dispute  whatever  is  incident  to  the  legal  existence 
of  the  persona  of  a  body  corporate  or  politic,  or  of  associa- 
tions which  are  gruasi  corporate. 

Bagoallay,  L.J.:  I  nave  nothing  to  add.  I  have  ar- 
rived at  the  same  conclusion. 


March  20.  The  case  was  mentioned  again  on  the  minutes ; 
the  q  uestion  being  whether  the  order  on  appeal,  after  affirm- 
ing tlie  decision  of  the  court  below,  should  go  on  to  say, 
"  But  it  is  at  the  same  time  ordered  that  the  said  appellant, 
E.  A.  Bath,  be  included  in  the  list  of  contributories  of  the 
company  as  a  past  member  only  of  the  said  company,  his 
membership  having  ceased  on  the  24th  day  of  September, 
1873."     These  words  were  objected  to  by  the  liquidator. 

Brett,  for  the  liquidator :  I  contend  that  the  effect  of  the 
decision  of  the  Court  of  Appeal  was  to  impose  on  Mr.  Bath 
a  present  liability  for  debts  incurred  before  the  time  when 
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he  ceased  to  be  a  shareholder,  bat  not  to  make  him  a  B 
shareholder  within  the  meaning  of  the  Companies  Act,  1862, 
8.  38.  There  is  not  here,  as  in  the  ordinary  case  of  a  past 
member,  a  transferee  who  undertakes  to  stand  in  the  shoes 
of  *the  original  shareholder.  The  liquidator,  there-  [344 
fore,  objects  to  the  expression  that  the  appellant  is  only  to 
be  included  as  a  past  member. 

Brice^  for  the  appellant :  A  man  may  be  on  the  list  as  a 
past  member  although  there  is  no  transferee  to  represent 
nim :  CreyTc^s  Casei^).  The  liquidator  wants  to  make  out 
that  there  are  three  classes — present  members,  past  members, 
and  present  members  whose  liability  terminated  on  a  past 
day.  There  cannot  be  any  such  threefold  division.  A  man 
if  he  has  ever  been  a  member  at  all,  must  either  be  a  present 
member  or  a  past  member. 

Jessel,  M.K.:  Our  decision  went  upon  this:  that  the 
appellant  was  under  no  liability  to  the  company,  as  he  had 
ceased  to  be  a  member,  but  that  as  regarded  creditors  his 
liability  for  debts  contracted  before  he  ceased  to  be  a  mem- 
ber continued.  It  is  immaterial  to  the  creditors  whether  he 
is  primarily  or  secondarily  liable,  and  as  between  himself 
ana  the  persons  who  were  shareholders  in  the  company  at 
the  time  of  the  winding-up,  he  is  not  liable.  I  am  of  opin- 
ion, therefore,  that  the  words  objected  to  ought  to  form  part 
of  the  order. 

Cotton,  L.J.:  I  did  not  hear  the  appeal  argued,  but  it 
appears  to  me  that  the  continuing  members  got  the  benefit 
01  the  cancellation  of  the  appellant's  shares,  and  that  as  be- 
tween him  and  them  he  is  not  liable  at  all.  This,  however, 
having  taken  place  within  the  year,  does  not  displace  his 
liability  to  creditors  for  debts  incurred  while  he  was  a  share- 
holder, and  to  them  he  must  be  liable,  but  only  if  the  con- 
tinuing shareholders  cannot  pay. 

Thesigeb,  L.  J.,  concurred. 

Solicitors :   Yalpy^  Chaplin  &  PecJcTiam ;  Tilly ard. 

(»)  Law  Rep.,  6  Ch.,  68. 

An  honest  settlement,  made  in  good  fide  settlement,  is  invalid  as  against  its 

faith,  by  a  corporation  with  one  of  its  creditors :  Nathan  v.  Whitlock,  9  Paige, 

stockholders,  whereby  doubtful  stock  152,  affirming 3  Ed w.  Chy.,  215  ;  Tuck- 

of  the  then  stockholder  is  extinguished,  erman  v.  Nathan  K.Brown,  11  Abb. 

is  binding  upon  the  creditors  of  the  Prac.,   880,  88   N.    Y.,    207 ;    Osgood 

corporation:  Hyde  «.  Lynde,  4  N.  Y.,  «.  Loyten,  8  Keyes,   521,  3  Abb.  Ct. 

887;  Emitot  «.  Reed,  4  Sandf.,  229,  8  App.  Dec.,  418,  87  How.,  68  ;  Tucker- 

N.  Y.,  812  ;  Bank  «.  Demmon,  Lalor's  man  «.  Morgan  L.  Brown,  23  How.  Pr., 

Sup.,  898.  100;  Houghton  i>.  McAuliff,  26  How. 

But  the  illegal  surrender  of  stock  Pr.,  271,  2  Abb.  Ct.  App.  Dec.,  400  ; 

and  release  of  a  stockholder  by  the  cor-  Ogelvie  v.  Knox,  etc. ,  22  How.  U.  S. , 

poration,  without  such  an  honest  hona,  380 ;  Brown  v.  Appleby,  1  Sandf.  ^  158, 
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afBnned  by  Coart  Appeals,  4    Sandf.  sell,  269;  National,  etc.,  v.  Teomans, 

Ch7-,^lnote;  Sands 9.  Hill, 42  Barb.,  8  R.  I.,  25;    Ryanbard  v.  Hovey.   13 

651  ;  Gillett  v.  Moody,  8  N.  Y.,  479 ;  Ohio,  800 ;  Cass  «.  Pittsburg,  etc.,  80 

Palmer  v.  Lawrence,   8  Sandf.,   161 ;  Penn.  St.,  81. 

Van  Cott  «.  Van  Brant,  2  Abb.  N.  C,  See  Palmer  v.  Lawrence,  5  N.  Y.,  389; 

288;  Collins  u.  Swan,  7  Rob.,  623;  Pet-  Pentz  «.  Hawley,  1  Barb.  Chy..  122; 

tibone  v.  Hawkins,  2  N.  Y.  Leg.  Obs.,  Briggs  v.   Penniman,  8  Cowen,  887; 

210;  Johnson  v.  Bash,  8  Barb.  Chy.,  Austin  t>.  Daniels.  4  Denio,  299;  TaJl- 

207,  240;    Mann  «.    Pentz,   2  Sandf.  madge  v.  Fishkill,  etc.,  4  Barb.,  882; 

Chy.,  257  ;  reversed  on  another  point,  8  Cowles  u.  Gridley,  24  Barb.,  301 ;  Ly- 

N.  Y.,  415  ;  Stanhope's  Case,  L.  R.,  1  man  «.  Bonney,  118  Mass.,  222. 
Chy.,  161 ;  Pay  son  v.  Withers,  5  Bia- 
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345]  *Dean  v.  MaoDowell. 

[1876    D.    6.] 

Dean  v.  MacDowell. 

[1876    D.     66.] 

Partnerthip — Covenant  not  to  engage  in  any  Buaineas  except  upon  the  Account  and  for 
the  Benefit  of  the  Partnership — Remedy  for  Breach  of  Covenant — Action  for  A  ecount 
of  Profile  and  claiming  other  Bueiness  as  Aseets  of  Ae  Partnerthip, 

The  plaintiffs  and  defendant,  being  partners  as  salt  merchants  and  brokera,  muta- 
ally  covenanted  by  the  partnership  articles  to  diligently  employ  themselves  in  the 
partnership  business,  and  "  not  to  engage,  directly  or  indirectly,  in  any  business 
except  upon  the  account  and  for  the  benefit  of  the  partnership." 

After  the  expiration  of  the  partnership  by  effluxion  of  time,  the  plaintiffs  dis- 
covered that  during  the  partnership  the  defendant  had  been  engaged  in  another 
business  as  a  salt  manufacturer  in  which  he  had  made  profits. 

A  bill  filed  by  the  plaintiffs  to  compel  the  defendant  to  account  to  the  partner- 
ship for  such  profits  was  dismissed  without  costs ;  and  an  action  by  the  plain tifis 
claiming  that  the  defendant's  interest  in  the  other  business  formed  pd^  of  the  part- 
nership assets  was  dismissed  with  costs. 

The  decision  of  the  Master  of  the  Rolls  affirmed. 

By  articles  of  partnership  dated  the  28th  of  Angtist,  1866, 
the  plaintiflfs,  Robert  Dean  and  Robert  Rayner  Dean,  and 
the  defendant,  Charles  Andrew  MacDowell,  agreed  to  carry 
on  the  business  of  salt  merchants  and  salt  brokers  at  Liver- 

Eool  as  partners  for  the  term  of  seven  years  from  the  Ist  of 
[arch,  1866,  under  the  firm  of  Dean  Brothers. 

By  clause  8  the  partners  mutually  covenanted  to  "dili- 
gently and  faithfully  employ  themselves  in  and  about  the 
business  of  the  partnership,  and  carry  on  and  conduct  the 
same  to  the  greatest  advantage  of  the  partnership."  •  . 

Clause  11  was  as  follows : — 

"Neither  of  them  the  said  Charles  Andrew  MacDowell 
and  Robert  Rayner  Dean  shall,  either  alone  or  with  any 
other  person^  either  directly  or  indirectly,  engage  in  any 
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trade  or  business  except  upon  the  accoant  and  for  the 
benefit  of  the  partnersnip,  but  the  said  *Robert  [346 
Dean  may  engage  in  any  other  trade  or  business  if  he  shall 
think  fit> 

The  partnership  was  carried  on  by  the  plaintiffs  and  de- 
fendant until  the  Ist  of  March,  1873,  when  it  expired  by 
effluxion  of  time. 

Shortly  afterwards  the  plaintiffs  discovered  that  the  de- 
fendant had,  during  the  last  two  years  of  the  partnership, 
been  engaged  actually,  though  not  ostensibly,  as  partner 
in  a  firm  of  Ashton  &  Sons,  who  were  carrying  on  the  busi- 
ness of  salt  manufacturers ;  the  name  of  the  defendant's  son, 
a  youth  without  capital,  having  been  used  in  the  business 
as  the  nominee  and  representative  of  the  defendant,  who 
himself  contributed  the  necessary  capital.  This  partnership 
expired  by  effluxion  of  time  on  the  31st  of  March,  1873,  and 
then  the  defendant,  being  free  from  the  partnership  with  the 
plaintiff,  entered  in  his  own  name  into  the  firm  of  Ashton 
&  Sons. 

By  the  time  the  partnership  of  Dean  Brothers  had  ex- 
pired, the  firm  of  Ashton  &  Sons  had  made  considerable 
profits,  for  which  the  plaintiffs,  relying  on  the  11th  clause 
of  their  partnership  articles,  required  the  defendant  to  ac- 
count, wnich  he  declined  to  do.  Accordingly,  in  January, 
1875,  the  plaintiffs  filed  a  bill  to  have  it  declared  that  the 
defendant  was  bound  to  account  to  the  firm  of  Dean  Broth- 
ers for  his  share  of  the  profits  realized  by  the  firm  of  Ashton 
Sl  Sons  between  the  date  of  his  becoming  a  partner  in  that 
firm  and  the  1st  of  March,  1873,  the  date  on  which  his  part- 
nership with  the  plaintiffs  expired ;  for  an  account  oi  the 
defendant's  share  of  the  profits  made  by  Ashton  &  Sons  be- 
tween those  dates ;  and  for  consequential  relief. 

Subsequently,  in  February,  1876,  the  plaintiffs  brought  a 
second  or  supplemental  action  against  the  defendant,  insist- 
ing that  their  right  in  respect  of  his  interest  *in  the  firm  of 
Ashton  &  Sons  was  not  confined  to  his  share  of  the  profits 
as  above  mentioned,  but  extended  to  the  whole  of  his  inter- 
est; and  they  accordingly  claimed  a  declaration  that  his 
interest  in  that  firm  both  before  and  after  the  3l8t  of  March, 
1873,  belonged  to  and  formed  part  of  the  assets  of  Dean 
Brothers. 

The  defendant,  in  his  answer  and  statement  of  defence  to 
the  two  actions,  admitted  that  the  business  of  Ashton  &  Sons 
had  been  carried  on  for  his  benefit,  but  asserted  that  he  had 
never  *interfered  in  its  conduct  during  the  partner-    [347 
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ship  of  Dean  Brothers,  and  that  what  he  had  done  tended 
in  reality  to  benefit  and  not  to  injure  the  partnership. 

The  plaintiffs  then  joined  issue,  and  the  two  actions  now 
came  on  for  trial. 

It  appeared  from  the  evidence  that  there -was  no  rivalry 
between  the  two  firms  of  Dean  Brothers  and  Ashton  &  Sons 
during  the  existence  of  the  first-named  firm,  who  were  in 
fact  employed  by  Ashton  &  Sons  as  their  brokers  for  the 
sale  of  tne  salt  which  they  manufactured ;  but  after  the  dis- 
solution of  the  firm  of  Dean  Brothers,  Ashton  &  Sons  ceased 
to  employ  the  plaintiffs  as  their  brokers. 

The  cause  and  action  came  on  for  hearing  before  the  Master 
of  the  Rolls  on  the  2d  of  November,  1877. 

Southgatey  Q.C.,  Chitty^  Q.C.,  and  Rotch^  for  the  plain- 
tiffs :  We  rely  on  the  special  contract  created  by  the  11th 
clause  of  our  articles  oi  partnership,  under  which  the  de- 
fendant, if  he  engaged  in  any  other  business,  was  bound  to 
account  for  it  to  the  partnership.  The  clause  says  that  the 
other  business,  if  engaged  in,  shall  be  ''on  account"  and 
for  the  "benefit"  of  the  partnership,  which  must  include 
the  right  to  an  account  of  the  profits  made  in  that  other 
business.  The  partnership. having  expired,  no  injunction 
could  reach  the  defendant.  The  clause  means  that  he  shall 
not  engage  in  another  business  except  upon  the  terms  of  his 
accounting  for  it  to  the  partnership,  and  to  evade  that  clause 
he  engaged  in  the  business  of  Ashton  &  Sons  in  his  son's 
name  instead  of  his  own,  thus  fraudulently  concealing  from 
us  his  real  position. 

Jessel,  M.R.:  I  only  wish  to  hear  you,  Mr.  Roxburgh, 
on  the  question  of  the  costs  of  the  first  action.  The  defend- 
ant has  clearly  committed  a  breach  of  the  articles.  As  to 
the  second  action,  there  is  no  ground  for  it. 

Roxburgh^  Q.C.,  Davey^  Q.U.,  and  (7.  ParJcCy  for  the  de- 
fendant: Though  the  defendant  ma^  have  committed  a 
breach,  no  case  of  fraud  is  made  against  him  by  the  bill, 
and  he  has  therefore  been  improperly  charged  with  it  at 
the  bar. 

348]  *Jessel,  M.R.:  In  my  opinion  there  is  no  equity 
whatever  in  this  bill.  As  I  have  often  said,  upon  questions 
of  construction — if  there  is  a  question  of  construction  in  this 
case — I  am  never  apt  to  be  very  positive  as  to  the  correctness 
of  my  opinion,  but  I  must  say  that  to  my  mind  there  is  no 
question  whatever  here  as  to  the  meaning  of  clause  11  of  the 
articles.  It  is  a  clause  as  familiar  to  me  as  any  clause  that 
ever  was  penned.     It  is  the  correlative  of  clause  8. 

Clause  8  means  this^  that  the  partner  shall  devote  himself 
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diligently  to  the  business,  and  clause  11  means  that  he  shall 
not  engage  in  any  other  business  except  on  account  and  for 
the  benefit  of  the  partnership.  But  there  is  no  covenant 
that  if  he  does  he  will  account  for  the  profits  to  the  partner- 
ship, which  is  what  this  bill  asks  for. 

It  is  a  simple  breach  of  covenant  by  engaging  in  business 
indirectly.  It  does  not  appear  to  me  at  present  that  he  has 
damaged  the  partnership  at  all,  but  this  is  not  a  bill  for  dam- 
ages; it  is  a  bill  to  take  an  account  of  the  share  of  the 
profits  made  by  him  in  another  business  in  which  he  en- 
gaged by  the  agency  or  the  intermediacy  of  a  trustee.  He 
was  indirectly  engaged  because  he  furnished  the  capital  ai^d 
took  the  profits.  It  is  not  even  alleged  that  he  neglected 
the  partnership  business  or  that  the  partnership  sustained 
any  damage  whatever. 

That  being  so,  it  appears  to  me  that  such  an  article  is  to 
be  enforced,  and  has  been  in  other  cases  enforced,  when  a 
breach  of  it  has  been  discovered,  either  by  injunction  to  re- 
strain the  partner  committing  the  breach  from  enga^ng  in 
the  other  business,  or  by  a  dissolution.  The  mischiefs  of 
his  engaging  in  another  business  are  two.  It  may  be  that  it 
diverts-  his  mind  from  the  partnership  business,  and  takes 
away  his  time  and  attention,  which  did  not  happen  in  this 
case ;  or  it  may  be  that  it  makes  him  liable  for  the  losses 
of  the  other  business,  and  so  may  involve  him  and  damage 
the  partnership  in  which  he  is  engaged,  and  therefore  tne 
other  partners  nave  an  option  of  intervening  by  injunction, 
and  that  has  been  the  remedy  usually  adopted ;  or  they  may, 
at  their  election,  dissolve  the  partnership  for  breach  of  the 
articles. 

Those  are  the  two  remedies.  But  ever  since  the  Court  of 
*Chancery  existed  no  one  has  ever  heard  of  such  a  [349 
bill  as  this,  frequent  as  the  breach,  I  am  afraid,  has  been. 
That  is  pretty  good  proof  that  there  is  no  such  equity. 

But  in  addition  to  that  I  go  upon  the  plain  words  of  the 
article.  It  is  a  mere  negative  covenant,  and  is  not  an  affirma- 
tive covenant  at  all.  It  does  not  entitle  the  plaintiffs  as 
J)artners  in  the  business  of  Dean  Brothers  to  take  the  de- 
endant's  share  of  the  other  partnership  business,  or  to  in- 
tervene in  it  in  any  way  whatever,  as  lar  as  I  understand 
that  covenant.  Therefore,  there  being  no  superadded  equity, 
it  seems  to  me  that  the  bill  wholly  fails,  and  ought  to  be 
dismissed. 

As  regards  the  costs,  in  my  opinion  what  the  defendant 
did  was  a  breach.  It  may  not  have  done  any  harm  to  the 
partnership,  or  it  may :  I  do  not  see  any  claim  for  damages. 
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At  the  same  time  a  man  who  enters  into  engagements  of  this 
kind  should'  observe  them,  and  when  a  bill  is  brought 
against  him,  and  more  especially  when  he  has  not  demurred 
or  pat  in  an  answer  attempting  satisfactorily  to  defend 
his  conduct,  I  think  I  must  say  that  he  is  so  blamable  for 
what  he  did  that  it  warrants  me  in  dismissing  the  bill  with- 
out costs. 

As  to  the  claim  in  the  second  action,  in  my  opinion  that 
is  simply  extravagant  and  should  be  dismissed  with  costs. 

The  result  therefore  is,  that  the  bill  in  the  first  suit  will 
be  dismissed  without  costs,  and  in  the  second  action  there 
will  be  judgment  for  the  defendant,  with  costs. 

Prom  this  decision  the  plaintiffs  appealed.  The  appeal 
was  heard  on  the  26th  of  March,  1878. 

Southgaie,  Q.C.,  and  Chitty^  Q.C.  {Oazdar  with  them), 
for  the  appellants :  Upon  the  construction  of  the  11th  clause 
of  the  articles,  we  contend  that  if  a  partner  entered  into  an- 
other business  in  breach  of  the  articles,  the  profits  were  to  be 
held  "upon  the  account  and  for  the  benefit  of  the  partner- 
ship." ^ut,  independently  of  those  words,  the  plaintiffs 
have  an  equity  to  claim  all  profits  made  by  the  defendant  in 
breach  of  his  engagement  with  them.  His  breach  of  the  arti- 
cles was  something  more  than  a  breach  of  covenant  between 
350]  *strangers — it  was  a  breach  of  the  fiduciary  relation 
which  exists  between  partners.  If  the  defendant  had  chosen, 
he  might  have  damaged  the  firm  of  Dean  Brothers  greatly  by 
using  his  influence  in  the  other  partnership  to  establish  a 
rivalry  between  the  two  firms,  and  induce  Ashton  &  Sons  to 
cease  to  employ  Dean  Brothers  as  their  brokers.  It  is  no 
defence  that  he  did  not  in  fact  do  so ;  he  placed  himself  in 
a  false  position  by  entering  into  a  relation  inconsistent  with 
his  duty  to  the  plaintiffs.  The  fact  that  he  kept  the  step 
which  he  had  taken  secret  from  the  plaintiffs,  shows  that  he 
was  conscious  that  he  was  committing  a  breach  of  his  duty 
towards  them. 

The  principle  for  which  we  contend  is  admitted  in  Somer- 
ville  V.  MacKay{%  although  the  decision  was  merely  as  to 
a  right  to  discovery,  and  that  case  has  been  cited  in  support 
of  the  principle  in  various  text  writers  and  subsequent 
cases.  Story's  Equity  Jurisprudence  Q  ;  Collyer  on  part- 
nership (*) ;  Bisset  on  Partnership  (*) ;  Lindley  on  Partner- 
ship (•) ;  Lock  V.  Lynam  (•) ;  Husseuv.  Austwick  (') ;  Glass- 

(>)  16  Ves.,  882.  (»)  3d  eA,  pp.  696.  606,  609. 

(«)  Par.,  669.  (•)  4  Jr.  Ch.  Rep.,  188. 

(»)  2d  ed.,  p.  166.  O  1  Sim.,  62. 
(*)  Page  184. 
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ington  v.  Thwaites  (').  On  the  same  principle  we  are  entitled 
to  share  in  the  value  of  the  defendant's  interest  in  the  new 
partnership  as  claimed  in  the  action,  for  it  was  obtained 
through  the  medium  of  his  connection  with  Dean  Brothers. 

Roxburgh^  Q.C.,  Da^ey^  QC.,  and  C.  Parke^  for  the  de- 
fendant, were  not  called  on. 

James,  L.  J.:  I  am  of  opinion  that  the  order  of  the  Master 
of  the  Rolls  cannot  be  reversed  or  altered.  I  also  think  that 
he  is  right  in  saying  that  the  question  is  quite  new  in  equity 
(certainly  no  such  case  has  been  cited)  whether  a  mere  breacn 
of  covenant  would  entitle  a  person  with  whom  a  covenant  has 
been  made  to  profits.  It  is  quite  clear  also  that  in  partner- 
ship matters  there  must  be  the  utmost  ^ood  faith,  and  that 
there  is  to  that  extent  a  fiduciary  relation  between  the  parties. 
That  is  to  say,  one  partner  must  *not  directly  or  in-  [351 
directly  use  the  partnership  assets  for  his  own  private  ben- 
efit. He  must  not,  in  anytning  connected  with  the  partner- 
ship, take  any  profit  clandestinely  for  himself,  nor  must  he 
carry  on  the  business  of  the  partnership  or  any  business 
Bimilar  to  the  business  of  the  partnership  in  his  own  or  an- 
other name  separate  from  it,  otherwise  than  for  the  benefit 
of  the  partnership.  As  Mr.  Justice  Lindiey  has  put  it  in 
his  book,  he  must  not  carry  on  any  other  business  in  rivalry 
with  the  business  of  the  partnership,  because  in  truth,  if  he 
does  carry  on  the  very  same  business  in  rivalry  with  the 
partnership,  the  option  of  the  other  partners  seems  to  be  to 
say, — ^That  was  a  business  within  the  scope  of  the  partner- 
ship, and  although  you  did  it  secretly  or  in  connection  with 
some  other  person,  I  elect  to  take  the  profits  of  it,  because 
it  was  part  of  the  business  for  which  the  partnership  was 
established,  and  I  elect  to  say  that  what  you  have  been 
doing  nominally  for  yourself,  but  really  for  the  partnership, 
was  lor  the  benefit  of  that  partnership. 

But  here,  what  has  been  done  is  this :  The  defendant  has 
not  entered  into  any  business  in  any  way  analogous  to  or 
connected  with  the  business  of  the  firm,  except  in  a  very 
trifling  manner.  The  business  of  the  firm  was  to  deal  as 
merchants  and  brokers,  selling  on  commission  the  produce 
of  salt  works.  The  business  which  the  defendant  has  en- 
tered into  was  that  of  manufacturing  the  salt,  which  was  to 
be  the  subject-matter  of  the  trade  of  tne  first  firm.  If  in  that 
he  had  in  any  way  deprived  the  firm  of  any  profits  they 
otherwise  would  have  made — if  by  his  joining  m  the  part- 
nership for  the  manufacture  he  had  diverted  tne  goods  irom 

0)  1  S.  <fc  S.,  124. 

26  Ekg.  Rep.  43 
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the  firm  in  which  be  was  a  partner  to  some  other  firm,  I  can 
see  that  that  woald  be  a  breach  of  his  duty,  but  it  is  not 
pretended  or  alleged  that  any  alteration  took  place  in  the 
business  of  the  firm  by  reason  of  his  having  become  a  share- 
holder in  the  other  business.  It  is  not  pretended  that  there 
was  any  alteration  in  the  commission  or  anything  else. 
Everything  remained  exactly  as  it  was,  so  that  it  cannot  be 
suggested  that  there  was  a  farthing's  worth  of  actual  dam- 
age done  to  the  original  firm  by  reason  of  his  having  become 
a  shareholder  or  partner  in  the  works  which  produced  the 
thing  in  which  the  firm  traded. 

Under  these  circumstances,  it  seems  to  me  that  we  cannot 
say  his  profit  from  the  new  business  was  a  benefit  arising 
352]  out  of  his  *partnership  with  the  plaintiffs.  It  was 
not  a  benefit  derived  from  his  connection  with  the  partner- 
ship, or  a  benefit  in  respect  of  which  he  was  in  a  fiduciary 
relation  to  the  partnership.  His  relation  to  the  partnersliip 
in  this  respect  was  the  same  as  an  ordinary  covenantor  to  a 
covenantee  in  respect  of  any  other  covenant  which  is  broken. 
It  was  a  covenant  by  a  partner  with  a  copartner,  a  covenant 
that  he  would  not  do  something  which  might  result  in 
damage.  But  it  was  not  a  covenant,  in  my  view,  which  was 
in  any  way  connected  with  the  fiduciary  relations  between 
the  parties. 

That  being  so,  it  seems  to  me  that  the  Master  of  the  Rolls 
was  right  in  saying  that  you  cannot  extend  the  cases  with 
regard  to  a  share  in  the  profits  to  a  case  in  which  as  between 
the  parties  there  really  was  nothing  but  a  breach  of  covenant, 
which  in  truth  did  not  result,  and  could  not  have  resulted, 
in  the  slightest  loss  to  the  partnership,  unless  it  could  have 
been  shown  that  it  led  to  the  covenantor  neglecting  the  busi- 
ness of  the  partnership,  and  devoting  himself  to  other  busi- 
ness, and  diverting  his  time  and  attention  from  the  business 
to  which  it  was  his  duty  to  attend.  That  would  have  been 
a  matter  for  an  action  for  damages  if  it  could  have  been 
alleged  or  shown  here.  But  there  is  no  allegation  of  the  kind 
here,  nor,  indeed,  does  it  appear  that  he  was  anything  more 
than  a  sleeping  partner  in  the  business  of  Ashton  &  Sons. 
I  think,  under  these  circumstances,  that,  as  no  damage  was 
sustained,  or  could  be  sustained,  there  was  no  ground  for 
giving  an  account  of  profits. 

I  also  agree  with  the  Master  of  the  Rolls  in  saying  this, 
that  the  share  which  the  defendant  acquired  after  the  disso- 
lution of  the  partnership  in  that  new  business  cannot  be 
considered  as  something  arising  from  or  out  of  the  partner- 
ship, as  in  the  case  of  a  partner  taking  a  renewed  lease,  or 
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anything  of  that  kind.  I  think  that  notion  is  extravagant 
and  entirely  without  foundation. 

On  the  whole,  therefore,  I  am  of  opinion  that  the  decision 
of  the  Master  of  the  Bolls  ought  to  be  affirmed,  and  the  ap- 
peal dismissed  with  costs. 

Cotton,  L.  J.:  There  is  no  doubt  in  this  case  that  the  de- 
fendant committed  a  breach  of  the  partnership  articles.  That 
is  <5^uite  clear.  The  *only  question  is,  to  what  are  the  [353 
plaintiffs  entitled  ?  I  will  first  of  all  deal  with  the  question 
of  the  construction  of  this  clause.  Does  that  entitle  the  plain- 
tiffs to  say,  as  a  matter  of  construction,  that  the  defendant, 
having  engaged  in  this  business,  did  so  for  the  benefit  of  the 
partnership  and  on  account  of  the  partnership  ?  I  perfectly 
agi-ee  with  the  Master  of  the  Rolls  that  this  is  not  the  mean- 
ing of  the  covenant — whether  it  is  or  not  the  common  form  I 
thmk  this  is  not  material — I  think  it  is  intended  to  prevent 
him  from  entering  into  any  business  except  the  partnership 
business.  He  is  to  confine  his  whole  time  and  attention  to 
that;  and  I  think  the  effect  of  the  covenant  is  not  to  enable 
the  parties  to  say  that,  besides  being  restrained  from  entering 
into  any  business,  he  is  also  by  this  covenant,  as  a  matter  of 
construction  and  as  a  matter  of  contract,  to  give  his  part- 
ners the  option  of  claiming  whatever  he  makes  by  engaging 
in  any  other  business  as  profits  made  on  account  of  the  part- 
nership. 

I  have  more  doubt  on  the  general  principles  of  partner- 
ship, but  the  only  case  which  was  cited  is  one  entirely  dif- 
ferent from  this — I  mean  the  case  of  SoTnerville  v.  Mackay  (*). 
Certainly  one  is  struck  with  this,  that  Lord  Eldon  did  not 
express  a  doubt  as  to  the  right  to  the  profits.  I  think  that 
he  did  consider  the  plaintiffs  entitled  to  an  account  of  the 
profits,  but  the  cases  are  entirely  different.  There  the  plain- 
tiff and  defendant  had  agreed  to  enter  into  a  joint  adventure 
or  partnership  for  the  purpose  of  exporting  goodis  to  Russia, 
and  there  was  a  special  provision  that  the  partners  should 
not,  on  their  separate  account,  export  goods  to  that  country 
or  to  the  particular  person  named ;  and  the  defendant  had 
exported  goods  to  Russia  and  to  the  person  named.  In  that 
case,  therefore,  the  business  in  which  he  had  engaged  con- 
trary to  the  partnership  contract  was  within  the  scope  of  the 
partnership.  It  was  partnership  business,  except  for  his 
attempt  to  withdraw  it  from  the  partnership  contract,  and 
to. say  that  he  was  entitled  to  the  profits  of  it  for  his  own 
benefit.  That,  of  course,  could  not  be  allowed.  But,  in  my 
opinion,  it  has  no  bearing  upon  the  present  case,  where  the 

P)  16  Ves.,  882, 
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business  in  which  the  defendant  engaged  was  in  no  way 
within  the  scope  of  the  partnership.  No  doubt  it  is  dealing 
with  the  same  article — salt,  but  it  is  dealing  with  it  in  a 
354]  ^totally  different  way,  and  I  do  not  understand  that 
the  profit  he  made  was  made  out  of  the  firm  in  which  he  and 
the  plaintiffs  were  engaged.  The  firm  in  which  he,  in  vio- 
lation of  the  partnership  contract,  engaged,  were  manufac- 
turers of  salt,  selling  their  salt  through  the  firm  in  which  he 
was  engaged  with  the  plaintiffs.  There  are  clear  rules  and 
principles  which  entitle  one  partner  to  share  in  the  profits 
made  by  his  copartners.  If  profit  is  made  by  business 
within  the  scope  of  the  partnersnip  business,  then  the  part- 
ner who  is  enga^ng  in  tliat  secretly  cannot  say  that  it  is  not 
partnership  business.  It  is  that  which  he  ought  to  have  en- 
^ged  in  only  for  the  purposes  of  the  partnership.  Again, 
if  be  makes  any  profit  by  the  use  of  any  property  of  the 
partnership,  including,  1  may  say,  information  wnich  the 
partnership  is  entitled  to,  there  the.  profit  is  made  out  of 
the  partnership  property,  and  therefore,  of  course,  it  must 
be  brought  into  the  partnership  account.  So,  again,  if  from 
his  position  as  partner  he  gets  a  business  which  is  profitable, 
or  ii  from  his  position  as  partner  he  gets  an  interest  in  part- 
nership property,  or  in  that  which  the  partnership  require 
for  the  purposes  of  the  partnership,  he  cannot  hold  it  for 
himself,  because  he  acquires  it  Inr  his  position  of  partner, 
and  acquiring  it  by  means  of  that  fiduciary  position,  be  must 
bring  it  into  the  partnership  account.  That  is  the  obligation 
arising  from  the  fiduciary  relation  which  partners  bear  one 
to  another.  But  in  the  present  case,  notwithstanding  there 
has  been  a  breach  of  the  contract  (and  I  have  dealt  with  it 
as  a  matter  of  contract),  it  does  not  give  the  plaintiffs  the 
right  they  claim.  These  profits  being  derived  from  a  trade 
not  within  the  scope  of  the  partnership  business,  not  having 
been  acquired  by  him  by  reason  of  his  connection  with  the 
firm,  or  by  any  use  of  the  firm's  property,  in  my  opinion, 
the  plaintiffs  are  not  entitled  to  say,  "We  will  have  the 
profits  which  you  made  by  engaging  in  the  way  in  which  you 
did  in  this  entirely  separate  business." 

As  regards  the  second  suit,  that  is  disposed  of  by  what  I 
have  already  said.  This  property  was  not  in  any  way 
acquired  by  means  of  his  position  as  partner,  and  therefore 
I  can  see  no  ground  upon  which  the  plaintiffs  can  claim  to 
be  entitled  to  that  which  I  assume  is  valuable  property. 
355]  *Thesiger,  L.J.:  There  has  been  in  the  present 
case  a  clear  breach  of  the  clause  upon  which  this  question 
turns,  but  that  clause  does  not  prescribe  the  remedy  or  rem- 
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edies  to  which  the  partners  may  be  entitled  in  the  event  of 
such  a  breach  taking  place.  Consequently  we  have  to  look 
to  the  general  principles  of  law  in  order  to  see  what  those 
remedies  are,  and  what  is  the  relief  to  which  these  particular 
plaintiffs  are  entitled. 

It  is  clear  that,  there  having  been  a  breach  of  the  contract, 
an  action  at  law  would  arise,  but  that  action  at  law  in  the 
present  case  would  not  suit  the  plaintiffs,  because  it  is  not 
disputed  that  although  the  defendant  may  have  been  guilty 
of  a  breach  of  contract,  there  has  been  no  loss  sustained  by 
the  partnership  in  consequence  of  that  breach  of  contract, 
and,  therefore,  although,  technically  speaking,  an  action  at 
law  would  lie,  the  result  of  that  action  would  be  nothing  but 
nominal  damages.  The  plaintiffs  therefore  seek,  instead 
of  damages  at  law,  to  recover  relief  by  following  the  profits 
which  have  been  made  by  the  defendant.  Now,  they  must 
obtain  those  profits  upon  some  well  established  principle 
of  law  or  equity,  and  I  cannot  in  this  case  find  any  such 
principle. 

Several  cases  were  cited  by  Mr.  Chitty,  and  the  principles 
which  are  to  be  collected  from  those  cases  seem  to  resolve 
themselves  into  three,  which  have  been  correctly  stated  by 
Mr.  Justice  Lindlej^  in  his  book  upon  Partnership  (').  The 
first  of  those  principles  is  that  a  partner  shall  not  derive  any 
exclusive  advantage  by  the  enjployment  of  the  partnership 
property.  That  principle  has  been  illustrated  in  two  cases 
which  have  been  cited.  The  first  is  the  case  of  Burton  v. 
WooTcey  (*),  where  mineral  ore  was  obtained  by  one  of  the 
partners  by  means  of  the  sale  of  partnership  goods.  The 
second  of  those  cases  is  the  case  of  Oardner  v.  W  dutch' 
eon  ("),  where,  two  persons  being  part  owners  of  a  ship  which 
was  being  employed  in  trading  for  the  common  benefit  of 
the  part  owners,  one  of  those  part  owners  used  that  ship  for 
the  purpose  of  a  private  trading  of  his  own,  and  it  was  held 
that  the  other  part  owner  was  entitled  to  follow  the  profits 
thereby  *made.  The  second  principle  which  is  to  be  [356 
collected  from  the  cases  is,  that  a  partner  is  not  to  derive 
any  exclusive  advantage  by  engagiuf^  in  transactions  in 
rivalry  with  the  firm.  That  principle  is  illustrated  by  the 
case  of  Somermlle  v.  Mackay  (*),  if  that  case  is  to  be  treated 
as  a  decision  at  all  upon  the  point.  There,  the  partnership 
being  mainly  founded  for  the  purpose  of  supplying  goods 
in  Russia  to  a  firm  of  Anderson  &  Co.,  the  defendant  him- 
self had  during  the  period  of  the  partnership  been  supply- 

(»)  Page  609.  (»)  4  Beav.,  684. 

O  6  Madd.,  867.  (*)  16  Ves.,  882. 
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ing  goods  of  the  same  character  to  that  same  firm.  Another 
case  to  the  same  effect  was  the  case  of  Lock  v.  Lynam{^\ 
decided  by  the  Irish  Lord  Chancellor,  in  which,  the  partner- 
ship being  for  the  pnrpose  of  supplying  meat  to  the  govern- 
ment, one  of  the  partners  had  been  engaged  with  other  per- 
sons in  the  supply  of  meat  to  that  same  government.  The 
third  principle  which  is  to  be  collected  from  the  cases  is, 
that  a  partner  is  not  allowed  in  transacting  the  partnership 
affairs  to  carry  on  for  his  own  sole  benefit  any  separate 
'  trade  or  business  which,  were  it  not  for  his  connection  with 
the  partnership,  he  would  not  have  been  in  a  position  to 
carry  on.  That  has  been  illustrated  by  those  cases  to  which 
Mr.  Chitty  referred  of  a  partner  obtaining  behind  the  back 
of  another  partner  a  renewed  lease  of  the  premises  upon 
which  the  partnership  business  is  carried  on,  and  in  which 
it  has  been  held  that  on  the  dissolution  of  the  partnership 
the  partnership  is  entitled  to  that  renewed  lease  as  a  part  of 
the  assets  of  the  firm.  Similar  to  these  cases  is  that  of  Rus- 
sell V.  Austwick  (*),  which  was  a  case  of  a  partnership  where 
two  persons  having  joined  in  business  as  carriers  under  a 
contract  with  the  mint  to  carry  bullion  between  London  and 
Falmouth,  one  of  the  partners,  by  virtue  of  his  position  as 
contractor,  obtained  a  further  contract  in  his  own  name  for 
carrying  silver  for  the  mint  by  another  route. 

Now,  it  seems  to  me  that  those  principles  do  not  in 
any  way  apply  here.  First,  there  has  not  been  any  advan- 
tage obtained  by  the  employment  of  partnership  property. 
Secondly,  it  is  not  disputed  that  the  transactions  with  the 
other  firm  were  transactions  which  were  in  no  way  in  rivalry 
with  the  partnership  to  which  the  plaintiffs  belonged ;  and, 
357]  thirdly,  it  cannot,  as  it  appears  to  me,  be  *reason- 
ably  argued  that  the  contract  of  partnership  with  Ashton  & 
Sons  was  obtained  by  virtue  of,  or  was  in  any  way  a  conse- 
quence from,  the  partnership  which  existed  between  the 
plaintiffs  and  the  defendant.  If  we  were  in  the  present  case 
to  extend  the  principles  beyond  those  which  have  been 
established  by  previous  cases,  there  is  no  reason  why  the 
plaintiffs  shoula  not  have  sought  to  have  recovered  the 
profits  of  any  business  in  which  the  defendant  might  have 
engaged,  although  that  business  might  have  been  entirely 
unconnected  with  the  subject-matter  of  the  business  of  the 
partnership. 

Solicitors:  Cunliffe  &  Beaumont^  agents  for  T.  Wilkin- 
son, and  Bartlett  &  Atkinson,  Liverpool ;  F,  Venn  <fe  Son, 
agents  for  J.  Quinn  &  Sons,  Liverpool. 

{>)  4  Ir.  Ch.  Rep.,  188.  («)  1  Sim.,  62. 
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The  principal  case  went  npon  the  other  partner  is  entitled  to  his  propor- 

frround  that  the  business  in  which  the  tion  of  its  value  :  Struthers  v.  Pearce, 

]mrtner  engaged  was  not  the  same  as  51   N.  Y.,   857  ;    Leach  v.   Leach,   18 

that  of  the  partnership,  and  that  the  Pick.,   68  ;    Weston    «.    Ketcham,   89 

oQtside  business  did  not  materiallj  af-  N.  Y.  Superior  Ct.  R.,  54. 

feet  the  business  of  the  partnership.  So  in  certain  cases,  if  taken  after 

Where  the  outside  business  is  sub-  partnership  dissolved:  Clegg  v.  Fish' 
Btantially  the  same,  the  partner  engag-  wick,  1  Macnaghten  &  Goi^.,  294,  298 
ing  in  it  would  be  bound  to  account  for  (Am.  ed.),  and  Mr.  Perkins's  note, 
the  profits  thereof  :  Parsons  on  Part.  One  member  of  a  copartnership  can- 
(8d  ed.),  246-249,  marg.  p.  225-228 ;  1  not,  during  its  existence,  without  the 
Storj'sEq.  Jur.,§667  ;  Story  on  Part.,  knowledge  of  his  copartners,  take  a 
^  177 ;  Todd  v.  Rafferty,  80  N.  J.  £q.,  renewal  lease,  for  his  own  benefit,  of 
254,  256-7.  259-261 ;  Uerrick  v.  Ames,  premises  leased  by  the  firm  upon  which 
8Bo6w.,115;  American,  etc., «.  Edson,  it  has  made  valuable  improvements, 
56  Barb.,  84,  89-90.  1  Lans.,  888;  and  by  the  joint  efforts  of  the  members 
Bast's  Appeal,  70  Penn.  St.  R.,  801, 807.  made  the  good- will  valuable  and  en- 
See  Lock  9.  Lyman,  4  Irish  Chy. ,  188  ;  hanced  the  rental  value  of  the  premises, 
Hellman  v.  Reis,  1  Cin.  Supr.  Ct.  R.,  and  this,  although  the  time  of  the  re- 
80;  Cowry  o.  Cobb.,  9  La.  Ann.,  592;  newal  lease  does  not  begin  until  after  the 
Merchants,  etc.,  v.  Holland,  4  Han,  4^,  copartnership  has  expired  by  its  own 
66  N.  Y. ,  648.  limitation.     A  lease  so  taken  by  one 

One  partner  may  be  restrained  from  partner  in  his  own  name  enures  to  the 

carrying   on  a  similar  business  else-  benefit  of  the  firm,  and  the  partner  in 

where  :  Marshall  v,  Johnson,  88  Geo.  whose  name  it  is  taken  can  be  required 

500.  to  account  to  his  copartners  for  its  viUue. 

One  partner  may,  in  good  faith,  pur-  It  is  not  material  that  the  landlord 
chase  and  hold  for  his  use  the  rever-  would  not  have  granted  the  new  lease 
sion  of  real  estate,  occupied  by  the  to  the  other  partners  or  to  the  firm : 
partnership,  under  a  lease  for  years:  Mitchell  v.  Reed,  61  N.  Y.,  128,  re- 
Anderson  V,  Lemon,  8  N.  Y.,  286,  re-  versing  61  Barb.,  810;  Scruggs  v.  Rus- 
▼ersing  4  Sandf.,  552.  sell,  McCahen,  89. 

But  where  one  partner  secretly  makes  Where  a  partner  fraudulently,  with- 

such  purchase  in  his  own  name,  whilst  out  the  consent  of  his  copartners,  ap- 

the  other,  with  his  concurrence,  is  ne-  plies    the    partnership    funds    to   his 

gotiating  with  the  owner  to  obtain  the  private  purposes  and  profit,  or  invests 

property    for  the  use  of  the  firm,  the  the  same  in  his  own  name  and  for  his 

purchaser  will  be  declared  a  trustee  for  own  use,  his  copartners  may,  if  they 

tlie  use  of  the  firm :  Anderson  v.  Lemon,  can  distinctly  trace  the  investment,  fol- 

8  N.  Y.,  286,  reversing  4  Sandf.,  552.  low  it,  and  treat  it  as  trust  property 

Where,  during  the  existence  of  a  held  for  the  benefit  of  the  firm  by  the 

continuing    partnership    of    undeter-  partner  or  by  any  person  in   whose 

mined  duration,  three  of  four  copart-  hands  it  may  be,  except  a  b(ma  fide 

ners,    without  the  knowledge  of  the  purchaser    without    notice :    Kelly  v. 

other,  obtain  a  new  lease  in  their  own  Greenleaf,   8  Story,   98  ;   Fairchild  v. 

name  of  premises  leased  and  used  by  Fairchild,  5  Hun,  407,  64  N.  Y.,  472  ; 

the  firm,  the  same  beconies  partnership  Partridge  v.  Wiels,  80  N.  J    £q.,  176, 

property,    and   upon  dissolution,  the  a£Brmea  81  id.,  862. 
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[8  Chancery  Division,  267.] 
C.A.,  March  27,  1878. 

Brigstocke  v.  Brigstocke. 

[1872    B.     77.] 
Finn  for  Renewd — Tenant  for  lAfe  and  I^emainderman, 

In  1888  property  was  demised  for  a  term  determinable  on  the  dropping  of  three 
liyes,  reserving  a  yearly  rent  and  a  heriot  payable  on  the  dropping  of  each  life,  with 
a  covenant  for  perpetual  renewal  at  a  specified  fine  on  the  dropping  of  each  life.  In 
1869  the  persons  who  had  then  become  absolute  owners  subject  to  the  lease  settled 
the  property  in  strict  settlement,  giving  to  a  trustee  ample  powers  of  management, 
with  powers  to  grant  leases  with  or  without  covenants  for  renewal,  and  to  perform 
any  covenant  for  renewal  previously  entered  into  by  any  previous  owner,  or  by  the 
trustee  for  the  time  being,  so  that  in  every  such  appointment,  lease,  or  demise,  the 
best  rent  be  reserved  without  taking  any  fine  or  premium.  During  the  continuance 
of  a  tenancy  for  life  under  this  settlement  two  lives  dropped,  and  on  each  occasion 
a  heriot  was  paid  and  the  lease  renewed  by  the  trustee  at  a  fine  in  pursuance  of  the 
covenant : 

ffeld,  by  Bacon,  V.C,  that  the  fines  and  heriots  ought  to  be  treated  as  moneys 
arising  under  a  power  of  sale  and  exchange,  and  to  be  invested  in  lands  to  be  settled 
to  the  same  uses. 

Held,  by  the  Court  of  Appeal,  that  the  powers  given  to  the  trustee  did  not  affect 
the  question,  and  that  the  fines  and  heriots  were  casual  profits  payable  to  the  tenant 
for  life. 

By  an  indenture  dated  the  7th  of  February,  1838,  made 
between  George  Player  and  Mary  Anne  his  wife,  of  the  one 
358]  part,  and  George  *Astley  of  the  other  part.  Player 
and  wife,  in  exercise  of  a  power  of  leasing  contained  in  a 
settlement  of  the  23d  of  July,  1822,  under  which  they  were 
successive  tenants  for  life,  demised  a  piece  of  land,  being 
the  site  of  a  messuage  afterwards  erected  and  called  Welling- 
ton Lodge,  to  Astley,  his  executors,  administrators,  and 
assigns,  from  the  10th  of  October,  1837,  for  the  term  of 
ninety-nine  years,  if  three  persons  therein  named  or  any  of 
them  should  so  long  live,  at  the  yearly  rent  of  £36,  and  the 
payment  upon  the  dropping  of  each  of  the  lives  of  £1  105. 
for  a  heriot.  The  lease  contained  covenants  by  Astley,  to 
build,  and  a  covenant  by  Player  and  wife  that  they  and 
their  assigns  and  the  person  and  persons  for  the  time  being 
entitled  to  the  next  immediate  reversion  and  inheritance  of 
the  demised  premises  would  from  time  to  time  and  at  all 
times  forever  thereafter  renew  the  then  present  and  every 
future  lease  of  the  premises  upon  the  terms  therein  men- 
tioned, that  was  to  say,  upon  the  death  of  anv  one  of  the 
lives  by  which  the  then  present  or  any  future  lease  should 
from  time  to  time  be  determinable,  would  grant  a  new  lease 
of  the  premises  to  Astley,  his  executors,  administrators,  and 
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assigns,  for  a  new  term  of  ninety-nine  years,  determinable 
with  the  then  two  remaining  lives  and  the  life  of  such  other 
person  as  Astley,  his  executors,  administrators,  or  assigns 
should  nominate  for  a  new  life  instead  of  the  person  so  dead, 
on  paymeht  of  £180  for  a  fine,  provided  such  request  and 
nomination  should  be  made  ana  the  said  fine  paid  within 
six  months  after  the  death  of  such  life,  and  afterwards  for 
£360,  provided  such  request,  nomination,  and  payment 
should  be  made  within  six  months  after  the  expiration 
of  the  first  six  months^  or  in  default  thereof  the  fine  for 
renewal  should  be  at  the  will  of  the  lessors.  It  was  not  dis- 
puted that  the  power  of  leasing,  which  was  a  special  one, 
authorized  these  stipulations  for  renewal,  which  were  admit- 
ted to  be  binding. 

The  lease  was  renewed  in  June,  1874,  when  a  fine  of  £360 
and  a  heriot  of  £1 10^.  were  paid,  and  again  in  March,  1875, 
when  a  fine  of  £180  and  a  heriot  of  £1  10^.  were  paid.  The 
question  was  as  to  the  destination  of  these  sums,  amounting 
to  £543,  and  arose  under  the  following  circumstances : 

In  1867  Elizabeth  Ljrdia  the  wife  of  Thomas  Robert  Brig- 
stocke had  become  entitled  in  fee  to  one  moiety  of  the  prop- 
erty subject  to  the  above  lease,  and  of  other  property. 

*By  indenture  dated  the  26th  of  July,  1867,  Brig-  [359 
stocke  and  wife  assured  her  moiety  of  the  property  to  the 
use  of  such  person  or  persons  for  such  terms  of  years,  and 
either  absolute  or  determinable  on  a  life  or  lives,  and  at,  un- 
der, and  subject  to  such  yearly  rents  and  other  payments, 
and  to  such  covenants  and  agreements,  as  Brigstocke  dur- 
ing his  life,  or  as  Mrs.  Brigstocke  after  his  death,  should 
grant  and  demise  the  said  moiety,  and  subject  to  any  grant 
or  demise  to  be  so  made,  and  also  subject  to  any  terms  of 
years  then  already  granted,  to  the  use  of  Mrs.  Brigstocke 
and  her  assigns  dunng  her  life  for  her  separate  use,  with 
remainder  to  the  use  of  Brigstocke  for  life,  with  remainder 
to  such  uses  as  Mrs.  Brigstocke  should  by  deed  or  will 
appoint. 

By  indenture  dated  the  1st  of  September,  1869,  Mrs.  Brig- 
stocke, under  the  last  mentioned  power,  appointed  that  the 
above  mentioned  moiety  should,  after  the  decease  of  the 
survivor  of  the  husband  and  wife,  and  subject  to  the  power 
of  demising  contained  in  the  indenture  of  the  26th  of  July, 
1867,  and  to  all  estates  created  by  virtue  of  that  power,  re- 
main and  be  to  such  uses  as  W.  Senett  P.  Brigstocke  (here- 
inafter called  Benett  Brigstocke)  or  other  tlie  person  or 
persons  to  be  appointed  in  his  place  as  thereinafter  men- 
tioned (all  of  whom  were  thereinafter  referred  to  as  *'the 
26  Eng.  Rep.  44 
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manager")  should,  during  the  life  of  the  survivor  of  the  five 
children  of  Mr.  and  Mrs.  Brigstocke,  and  the  period  of 
twenty-one  years  after  the  death  of  such  survivor,  in  exer- 
cise of  the  powers  of  management,  sale,  exchange,  and  leas- 
ing, thereinafter  contained,  in  his  and  their  absolute  and 
uncontrolled  discretion,  appoint,  and  in  default  of  such  ap- 
pointment, and  so  far  as  no  such  appointment  should  extend, 
to  the  uses  thereinafter  declared,  namely,  as  to  a  certain  part 
of  the  property  described  as  George's  Moiety  and  Gatehouse, 
to  the  use  of  George  C.  H.  P.  Brigstocke  (hereinafter  called 
George  Brigstocke)  for  life,  with  remainder  to  trustees  for  a 
term  of  1,000  years,  to  raise  portions  for  his  younger  children, 
with  remainder  to  his  first  and  other  sons  successively  in  tail, 
with  remainder  to  his  daughters  as  tenants  in  common  in  tail, 
with  cross  remainder  in  tail,  with  remainder  to  Benett  Brig- 
stocke for  life,  with  similar  limitations  in  favor  of  his  issue, 
with  ultimate  remainder  to  the  use  of  the  right  heirs  of  Mrs. 
Brigstocke.  And  as  to  the  rest  of  the  property  (hereinafter 
360J  called  Benett' s  Moiety),  to*similar  uses,  except  that 
the  limitations  to  Benett  Brigstocke  and  |;Lis  issue  preceded 
those  to  George  Brigstocke  and  his  issue.  Mrs.  Brigstocke 
further  appointed  that  it  should  be  lawful  for  the  manager  for 
the  time  being  by  deed  to  appoint  in  fee  or  hj  ivay  of  demise 
or  lease,  for  one  or  more  life  or  lives,  with  or  without  covenants 
for  renewal  or  for  perpetual  renewal  on  the  dropping  of  the 
lives  in  any  such  lease  or  any  of  them,  or  at  any  certain  pe- 
riod, or  by  way  of  demise  or  lease  for  any  term  or  number 
of  years  whatsoever,  either  certain  or  determinable,  and 
either  with  or  without  covenants  for  renewal,  or  for  perpet- 
ual renewal,  all  and  every  or  any  part  of  the  hereditaments 
to  any  person  or  persons  and  his,  her  or  their  heirs,  execu- 
tors, administrators,  or  assigns,  as  the  case  might  require, 
for  the  purpose  of  building,  and  to  perform  any  covenant 
for  renewal  previously  entered  into  by  any  previous  owner, 
or  by  the  manager  for  the  time  being,  and  also  to  accept  a 
surrender  of  any  such  lease  or  appointment  by  way  of  lease 
as  aforesaid,  and  if  so  thought  fit  the  property  therein  com- 
prised, with  the  houses  and  other  buildings  (if  any)  thereon 
erected  or  any  part  thereof,  to  appoint  in  fee,  or  by  way  of 
demise  or  lease  in  the  like  manner  and  for  the  like  purpose 
as  thereinbefore  mentioned,  unto  such  person  or  persons  as 
should  from  time  to  time  apply  to  make  such  surrender  and 
for  such  appointment  or  demise  or  lease,  with  power  to  the 
manager  to  grant  such  liberties  and  privileges  as  therein 
mentioned  to  the  lessees,  so  as  in  and  by  or  upon  every  such 
appointment,  lease,  or  demise,  there  should  be  reserved  and 
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limited  or  settled  and  made  payable  unto  or  for  the  benefit 
of  the  person  or  persons  successively  who  under  or  by  virtue 
of  the  limitations  thereinbefore  contained  would  be  or  would 
have  been  entitled  to  the  premises  to  be  comprised  in  such 
appointments,  leases,  or  aemises,  respectively,  in  case  the 
same  had  not  been  made,  the  best  and  most  improved  yearly 
rent  or  rents,  sum  or  sums  of  money  in  the  nature  of  a 
ground  rent  or  ground  rents,  to  commence  within  ten  years 
from  the  date  thereof,  and  to  be  either  progressive  or  not, 
and  to  be  paid  by  two  half  yearly  payments  in  every  vear 
that  could  or  might  be  reasonably  gotten  for  the  same  (taking 
into  consideration  in  the  case  of  the  renewal  of  every  such 
lease  or  demise  and  in  every  re-grant  or  re-demise  the  value 
of  the  *gran tee's  or  lessee's  estate  and  interest  then  [361 
subsisting)  without  taking  any  fine  or  premium,  or  anything 
in  the  nature  of  a  fine  or  premium,  for  the  making  of  such 
appointments,  leases,  or  demises  respectively,  or  for  the  re- 
newal of  any  such  lease  or  leases,  or  for  such  re-grant  or  re- 
demise. The  deed  conferred  upon  the  manager  powers  of 
sale  and  exchange,  with  the  common  trust  for  investing  the 
moneys  received  on  sale  or  exchange  in  the  purchase  of 
lands  to  be  settled  to  the  same  uses  as  the  lands  sold  or 
given  in  exchange,  or  for  employing  them  in  enfranchising 
copyholds,  subject  to  the  subsisting  uses.  * 

The  other  moiety  of  the  hereditaments,  of  which  one  moiety 
was  settled  by  the  last  mentioned  deed,  was  at  the  time  of 
the  partition  hereinafter  mentioned  vested  in  Mary  H.  P. 
Brigstocke  in  fee. 

By  a  deed-poll  dated  the  9th  of  December,  1869,  some 
other  property  was  assured  to  the  same  uses  as  those  de- 
clared in  the  deed  of  the  first  of  September,  1869. 

Mr.  and  Mrs.  Brigstocke  died  in  1871. 

On  the  23d  of  November,  1872,  a  decree  was  made  in  a 
suit  in  which  George  Brigstocke  was  plaintiff,  and  Benett 
Brigstocke  and  Mary  Brigstocke  were  defendants,  for  a  par- 
tition of  the  above  property.  On  the  partition  the  Welling- 
ton Lodge  property  comprised  in  the  lease  of  the  7th  of 
February,  1838,  was  included  in  the  property  allotted  to 
the  plaintiff  Gteorge  Brigstocke  in  severalty  as  tenant  for 
life  of  "George's  Moiety,"  under  the  settlement  of  the  first 
of  September,  1869. 

The  question  now  was  whether  the  £543,  consisting  of  the 
fines  and  heriots  paid  in  1874  and  1876,  as  mentioned  above, 
belonged  to  the  plaintiff  George  Brigstocke,  or  was  to  be 
treated  as  capital  in  which  he  had  only  a  life  interest.  The 
question  was  raised  on  a  petition  presented  by  George  Brig- 
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stocke,  and  Yice-Chancellor  Bacon,  considering  the  matter 
concluded  by  the  terms  of  the  leasing  power  contained  in 
the  settlement  of  the  1st  of  September,  1869,  made  a  declara- 
tion that  the  £543,  and  all  other  the  fines  and  heriots  which 
then  were  or  should  thereafter  become  payable  on  the  mak- 
ing of  any  renewed  lease  of  the  hereditaments  in  the  petition 
mentioned,  pursuant  to  the  powers  contained  in  the  indenture 
of  the  1st  01  September,  1869,  and  the  deed-poll  of  the  9th 
of  December,  1869,  were  subject  to  the  trusts  declared  by 
362]  the  *8ame  indenture  and  deed-poll  concerning  moneys 
to  arise  from  a  sale  of  the  same  hereditaments. 

The  petitioner  appealed. 

Wdtson^  for  the  petitioner :  The  Vice-Chancellor  decided 
on  the  provision  as  to  letting  at  the  best  rent,  but  the  case 
does  not  turn  on  the  powers  which  are  inapplicable  to  the 
case  of  compulsory  renewal  at  a  fine.  The  fines  must  be 
treated  as  a  part  of  the  rents,  and  the  tenant  for  life  must 
have  them  just  as  he  receives  royalties  on  an  open  coal  mine, 
though  they  are  the  price  of  a  part  of  the  inheritance :  Mzlles 
V.  MiUes  (*) ;  Taylor  v.  Horde  {^) ;  Simpson  v.  BcUhursti^). 

Winafield^  contrd :  A  tenant  for  life  has  no  power  to 
renew  beyond  his  own  life,  except  under  the  power,  and  as 
the  power  precludes  the  taking  a  fine,  the  fine  must  be 
treated  as  capitak 

[Jessel,  M.R.:  The  lease  is  i)erpetually  renewable.  Is 
not  the  case  like  that  of  fines  on  the  renewal  of  copyholds  \ 
Earl  Cowley  v.  WelUsley  (*).] 

Jessel,  M.R.:  I  do  not  differ  from  the  Vice- Chancellor 
on  the  point  to  which  his  attention  was  directed,  for  his 
Lordship  considered  that  he  had  only  to  decide  on  the  con- 
struction of  the  power.  I  am  of  the  opinion  that  the  case 
does  not  depend  on  the  power.  The  manager  has  power  to 
renew  and  power  to  grant  leases,  including  lease»to  be  granted 
under  a  covenant  for  renewal.  The  power  does  not  provide 
what  is  to  be  done  with  the  fine  where  the  covenant  was  for 
renewal  at  a  fine ;  it  might  have  proceeded  to  do  so,  and  I 
phould  have  expected  to  find  there  directions  as  to  what 
should  be  done  with  it ;  but  nothing  is  said,  and  I  am  so  far 
from  inferring  that  the  manager  was  to  invest  the  fine,  that 
I  think  the  directions  show  that  he  was  not  intended  to  invest 
it.  We  are  left,  then,  to  the  general  law.  What  is  theposition 
363]  of  the  tenant  for  life  of  a  ^settled  estate?  He  takes 
all  casual  profits  which  accrue  during  the  time  of  his  tenancy 
for  life.     Thus  the  tenant  for  life  of  a  manor  takes  the  fines 

(»)  6  Ves.,  760.  (»)  Law  Rep.,  6  Ch.,  198. 

O  I  Burr.,  60.  (*)  86  Beav.,  68B. 
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arising  from  copyholds,  because  they  become  payable  under 
an  obligation  arising  from  the  custom.  In  some  manors  in 
the  west  of  England  copyholds  are  granted  for  lives,  and 
lines  paid  on  the  substitution  of  fresh  lives.  These  fines 
are  received  by  the  tenant  for  life.  It  is  said  that  the  tenant 
for  life  can  admit  to  the  copyholds,  and  no  doubt  he  can. 
But  v^rhy  ?  Because  it  is  necessary  to  the  existence  of  the 
custom,  which  could  not  otherwise  be  complied  with.  The 
tenant  for  life  of  an  estate  on  which  there  are  open  mines 
receives  the  royalties  payable  in  respect  of  the  minerals 
gotten,  though  they  are  really  instalments  of  the  purchase- 
money  of  part  of  the  inheritance.  In  most  cases  fines  are 
merely  a  mode  of  securing  rent,  and  rents  of  two  kinds,  an 
annual  rent  and  a  rent  payable  at  more  distant  intervals. 
A  certain  sum  payable  at  certain  intervals  is  as  much  rent 
as  if  it  were  an  annual  sum.  It  is  true  that  a  fine  is  in  the 
nature  of  a  payment  of  rent  beforehand,  but  a  tenant  for 
life  is  entitled  to  rent  made  payable  beforehand  as  much  as 
to  any  other  rent.  All  the  analogies  are  in  favor  of  the 
claim  of  the  tenant  for  life  in  the  present  case. 

Cotton,  L.J.:  I  also  am  of  opinion  that  the  order  of  the 
Vice-Chancellor  cannot  be  sustained.  He  decided  the  case 
upon  the  effect  of  the  power  in  the  settlement,  but  I  cannot 
agree  that  the  power  settles  the  question.  He  relied  on  the 
circumstance  tnat  the  power  in  the  settlement  contained  a 
direction  that  no  fine  should  be  taken.  But  the  settlement 
also  contained  a  power  to  perform  covenants  for  renewal 

Previously  entered  into,  and  the  direction  that  no  fine  should 
e  taken  cannot  apply  to  the  present  case,  where  the  prop- 
erty was,  at  the  time  when  the  settlement  was  made,  de- 
mised by  a  lease  which  contained  a  covenant  for  renewal  on 
payment  of  a  fine  ;  and  the  deed  contains  no  provision  that 
any  part  of  a  fine  shall  be  settled.  It  appears  that  the  Vice- 
Chancellor  would,  but  for  the  power,  have  been  in  favor  of 
the  tenant  for  life.  In  most  cases  where  provision  is  made 
by  a  settlement  for  granting  leases  at  a  fine,  directions  are 
given  for  investing  the  fine  as  capital,  and  *hence  a  [364 
notion  has  grown  up  that  fines  ought  to  be  treated  as  capi- 
tal. Here  the  lease  was  granted  before  the  settlement,  and 
there  is  no  direction  as  to  the  application  of  the  fines.  I  can 
see  no  reason  why  the  tenant  for  life  should  not  receive  the 
fine  for  renewal.  It  is  a  casual  profit,  but  a  casual  profit 
accruing  during.the  tenancy  for  life. 
Thesiqer,  L.  J.:     I  am  of  the  same  opinion. 

Solicitor  for  all  parties :  Edward  S.  Alderson. 
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[8  Chancery  Division,  864.] 
C.J.B.,  March  11:  C.A.,  March  28,  1878. 

Ex  parte  Vine.     In  re  Wilson. 

Undiieharged  Bankrupt — Proptrty  poiting  to  TVntlee — Damages  in  Action  of  Jbrt — 
Bankruptcy  Aet,  1869  (32  <b  83  Vict,  e,  71),  m.  4,  15. 

Under  the  Bankrnptcy  Act,  1869,  as  before  it,  damages  in  an  action  for  a  personal 
tort  recovered  by  an  undischai^ed  bankrupt  do  not  pass  to  his  trustee. 

Though,  if  the  bankrupt  had  accumulated  the  money  and  invested  it  in  property, 
the  trustee  might  be  entitled  to  the  property,  yet  he  cannot  intercept  the  damages 
or  prevent  the  bankrupt  from  expending  them  in  the  maintenance  of  himself  and  his 
family. 

Decision  of  Bacon,  C.J.,  affirmed. 


[8  Chancery  Division,  367.] 
C.A.,  March  28,  1878. 

367]       *^^  parte  Rabbidge.     In  re  Pooley. 

Proieded  Tramadion — Contract  for  Sale  of  Land — Payment  of  Purchate^noney  to 
Vendor  after  Adjitdicaiion  of  Bankr^tptcy,  btU  teiihout  Notice  of  Adjudication — 
Bights  of  Purduuer — Advertisement  of  Adjudication — Delay — Asuignee  of  Chose  in 
AcHon-^Nbtice— Bankruptcy  Act,  186*9  (82  d:  38  Vict.  c.  71),  «.  11,  16,  94,  95. 

A  bankrupt  had,  before  adjudication,  the  purchaser  having  had  no  notice  of  any 
act  of  bankrnptcy,  contracted  to  sell  some  leasehold  property,  and  had  received  a  de- 
posit in  respect  of  the  purchase- money.  After  the  adjudication  had  been  made,  but 
before  it  had  been  advertised,  the  purchaser,  having  no  notice  of  the  adjudication, 
paid  the  remainder  of  the  purchase-money  to  the  bankrupt : 

Held  (reversing  the  decision  of  the  Registrar),  that  the  trustee  in  the  bankrnptcy 
could  not  be  compelled  to  assign  the  lease  to  the  purchaser  except  upon  the  terms  of 
his  paying  the  purchase-money. 

Whether,  if  the  lease  had  been  assigned  before  the  adjudication,  but  a  part  of  the 
purchase-money  had  not  been  paid,. and  the  purchaser  had,  after  the  adjudication, 
paid  it  to  the  bankrupt,  without  notice  of  the  adjudication,  he  could  have  been  com- 
pelled to  pay  it  over  again  to  the  trustee,  qwere. 

Observations  per  James,  L.J.,  on  the  practice  of  delaying  advertisements  of 
adjudications. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar  Mur- 
ray, acting  as  Chief  Judge  in  Bankruptcy. 

On  the  19th  of  September,  1876,  W.  A.  Pooley  entered 
into  a  contract  with  Joseph  Dierden  for  the  sale  to  him  of  an 
undivided  moiety  of  some  leasehold  property  known  as  the 
368]  Oak  Brewery,  at  *Canning  Town,  Essex,  for  £726. 
Dierden  paid  a  deposit  of  £25,  and  also  accepted  a  bill  of 
exchange  for  £200  drawn  by  Pooley,  in  part  payment  of  the 
purchase-money.  At  this  time  proceedings  in  bankruptcy 
were  pending  against  Pooley,  a  bankruptcy  petition  having 
been  presented  against  him  many  months  previously,  but  no 
adjudication  had  been  made.     Dierden  alleged  that  he  had 
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no  notice  of  the  petition  or  of  any  act  of  bankruptcy  com- 
mitted by  Pooley  and  available  against  him  for  adjudication. 
On  the  20th  of  September,  1876,  Pooley  was  adjudicated  a 
bankrupt,  but  the  advertisement  of  the  adjudication  was 
stayed  to  enable  him  to  appeal  against  it,  and  it  was  not 
advertised  until  the  31st  of  March,  1877.  On  the  27th  of  Oc- 
tober, 1876,  Dierden  paid  Pooley  £500,  the  balance  of  the 
purchase- money,  by  means  of  £150  cash,  two  acceptances 
for  £125  each,  and  a  third  acceptance  for  £100.  The  title 
deeds  of  the  property  were  handed  over  to  him,  but  no  as- 
signment of  the  lease  was  executed.  When  this  transaction 
took  place,  Dierden,  as  he  alleged,  had  no  notice  of  the  ad- 
judication. After  he  became  aware  of  it  he  applied  to  the 
Court  of  Bankruptcy  to  order  the  trustee  in  the  fcankruptcy 
to  assign  the  property  to  him.  When  he  gave  notice  of  the 
application  he  had  paid  two  of  the  acceptances  to  the  hold- 
ers of  them,  and  before  the  application  was  heard  he  had 
paid  the  two  other  acceptances.  The  Registrar  came  to  the 
conclusion,  upon  the  evidence,  that,  at  the  time  when  the 
contract  for  sale  was  entered  into,  Dierden  had  no  notice  of 
the  bankruptcy  proceedings,  or  of  any  act  of  bankruptcy 
available  for  adjudication  against  Pooley,  and  that,  when 
Dierden  completed  the  purchase,  he  had  no  notice  of  the  ad- 
judication, and  his  honor  ordered  the  trustee  to  execute  an 
assignment  of  the  bankrupt's  interest  in  the  property  to 
Dierden. 

His  honor  was  of  opinion  that,  according  to  the  settled 
practice  in  bankruptcy,  a  person  who  pays  a  debt  to  a  bank- 
rupt after  adjudication,  without  notice  of  the  adjudication, 
cannot  be  compelled  to  pay  it  over  again  to  the  trustee,  and 
that,  consequently,  the  equitable  lien  on  the  property  for 
the  unpaid  purchase-money  ceased  to  exist  when  it  was  paid 
to  the  bankrupt,  and  the  trustee  in  the  bankruptcy  became 
a  trustee  of  the  leasehold  property  for  the  purchaser. 

The  trustee  appealed. 

*  Winslow^  Q.C.,  and  J.  Shir  ess  Will,  for  the  ap-  [369 
pellant :  It  may  be  a  question  whether  the  agreement  of 
the  19th  of  September  is  protected,  for  we  say  that  Dierden 
had  at  that  time  notice  of  an  act  of  bankruptcy.  But, 
whether  that  be  so  or  not,  the  payment  of  the  money  after 
the  adjudication  is  not  protected.  At  that  time  the  legal  es- 
tate in  the  leasehold  property  was  vested  in  the  trustee,  and 
he  cannot  be  ordered  to  assign  it  to  Dierden,  except  on  the 
terms  of  the  unpaid  purchase-money  being  paid  to  him : 
Bankruptcy  Act,  1869,  ss.  11,  94,  95. 

[They  were  stopped  by  the  court.] 
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De  Oex^  Q.C.,  and  J.  Henderson^  for  Dierden:  We  admit 
that  the  protection  given  by  sects.  94  and  95  does  not  extend 
to  payments  made  after  adjudication.  The  protection  given 
by  some  of  the  older  banKruptcy  statutes  extended  to  pay- 
ments made  to  a  bankrupt  even  after  adjudication,  if  made 
without  notice  of  the  adjudication.  But  those  statutes  only 
declared  the  general  law  in  bankruptcy  upon  which  the 
Registrar  has  acted  in  holding  the  payment  sood  as  against 
•the  trustee.  The  Registrar  relied  upon  Soweroy  v.  Brooks  ('), 
which  supports  his  conclusion. 

[James,  L.J.  :  If  you  are  right,  the  protecting  sections 
94  and  95  would  be  nugatory.] 

The  trustee  in  the  bankruptcy  must  l[)e  taken  to  have  had 
notice  of  the  contract  for  sale,  because  the  bankrupt  had 
notice  of  it.  But  the  Registrar's  decision  may  be  supported 
on  the  ground  that  Dierden  was  a  trustee  of  the  unpaid  pur- 
chase-money for  the  person  really  entitled  to  it,  and,  as  he 
had  received  no  notice  of  the  title  of  the  trustee  in  bank- 
ruptcy, he  was  entitled  to  pay  the  money  to  the  bankrupt, 
of  whose  original  title  alone  he  was  aware.  The  trustee 
ought  to  have  completed  his  title  by  notice :  Dearie  v. 
Hall  (•) ;  Loveridge  v.  Cooper  {*) ;  In  re  ffughes^  Trusts  (*) ; 
In  re  Barr^s  Trusts  (') ;  In  re  Atkinson  (•) ;  Stocks  v.  Dob- 
370]  son{')  ;  *  Stuart  Y.  Cockerell  (^)  \  In  re  RusselVs 
Policy  Trusts  (*) ;  Birmingham  Banking  Company  v.  Car- 
ter r*).  Lysaght  v.  Edwards  (")  shows  that  the  trustee  in  the 
banKruptcy  was  a  trustee  of  the  property  for  the  purchaser. 

James,  L.  J. :  It  appears  to  me  that  the  order  of  the 
Registrar  cannot  be  sustained.  The  fallacy  of  the  argument 
consists  in  treating  the  unpaid  purchase-money  as  being 
simply  a  chose  in  action^  to  whicn  cases  like  Loveridge  v. 
Cooper  (•)  can  apply.  It  is  not  anything  of  the  kind.  The 
bankrupt,  who  was  the  owner  of  real  estate,  entered,  before 
the  adjudication  was  made,  into  a  contract  to  sell  it,  a  con- 
tract which  I  will  assume  for  the  present  purpose  was  a 
transaction  protected  by  sects.  94  and  95  or  the  act.  The 
result  was  that,  upon  the  adjudication  being  made,  the  legal 
estate  in  the  property  vested  in  the  trustee  in  the  bankruptcy, 
subject  to  the  equity  of  the  purchaser  under  the  contract. 
That  equity  gave  him  a  right  to  have  the  property  conveyed 
to  him,  upon  payment  of  the  purchase- money  to  tne  person  to 

(»)  4  B.  A  A,  628.  (')  4  D.  M.  «k  G.,  11. 

(«)  3  Ru88.,  1.  (8)  Law  Rep.,  8  Eq.,  607. 

{^)  8  Russ.,  80.  (*)  Law  Rep.,  16  Eq.,  26 ;  6  Eog.  R.,  694. 

(*)  2  H.  A  M.,  89.  ('0)  20  W.  R.,  864. 

(*)  4  K.  A  J.,  219.  (")  2  Ch,  D.,  499;  17  Eng.  R.,  694. 

(•)  2  D.  M.  A  G.,  140. 
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whom  the  property  belonged.  It  is  the  pi^irchaser's  misfor- 
tune that  he  has  paid  the  money  to  a  person  who  had  then 
ceased  to  be  the  owner  of  the  property.  But  that  can  give 
him  no  equity  to  take  the  property  away  from  the  real  owner 
without  paying  him  for  it.  it  is  nothing  more  than  a  case 
where  the  purchaser  of  property  has  paid  his  purchase- 
money  to  a  person  whom  he  thought  to  be  the  owner  of  the 
property,  but  who  was  not  so  in  fact.  Is  there  in  such  a  case 
any  equity  to  take  the  property  away  from  the  real  owner 
without  paying  him  the  purchase-money?  I  am  of  opinion 
that  there  is  not.  The  order  of  the  Registrar  must  there- 
fore be  discharged. 

Cotton,  L.  J. :  I  also  am  of  opinion  that  the  Registrar's 
order  is  wrong.  The  whole  diflBculty  has  arisen  from  con- 
sidering the  trustee  in  the  bankruptcy  as  if  he  were  an  as- 
signee of  the  purchase-money  as  a  *chose  in  action  [371 
and  nothing  else.  He  had  vested  in  him  the  estate  of  the 
bankrupt  in  the  property.  He  was  not  in  the  fullest  sense 
of  the  word  a  trustee  of  the  property  for  the  purchaser,  be- 
cause the  whole  of  the  purchase- money  had  not  been  paid. 
But  he  took  the  legal  estate  in  the  property,  subject  to  the 
equity  of  the  purchaser  under  the  contract,  which  gave  the 
purchaser  a  right  to  say,  Convey  me  the  estate  on  my  pay- 
ing the  purchase-money.  The  purchaser  has  chosen  volun- 
tarily to  pay  the  money  to  the  bankrupt ;  the  bankrupt 
could  not  have  compelled  him  to  pay  it,  because  he  was  not 
in  a  position  to  say  that  he  was  ready  and  willing  to  convey 
the  estate.  The  purchaser  has  paid  the  money  to  a  person 
who  has  no  title  to  the  estate.  How  can  the  real  owner  be 
corai)elled  to  convey  the  estate  without  payment  of  the  pur- 
chase-money i  The  whole  difficulty  has  arisen  from  consid- 
ering the  trustee  as  the  assignee  of  the  purchase-money  as 
distinct  from  the  estate,  which  is  not  his  real  position. 

Thesiger,  L.J.:  I  am  entirely  of  the  same  opinion.  If 
the  trustee  were  simply  an  assignee  of  a  debt  due  to  the 
bankrupt — if,  for  instance,  the  property  had  been  conveyed 
to  the  purchaser  before  the  adjudication,  but  the  whole  of 
the  purchase-money  had  not  been  paid,  there  might  possi- 
bly nave  been  some  ground  for  the  argument  that  payment 
of  the  unpaid  purchase- money  to  the  bankrupt  after  the 
adjudication,  but  without  notice  of  it,  would  have  been  good. 
As  to  that  I  express  no  opinion.  But  the  position  of  the 
trustee  in  this  case  is  very  different  from  that  of  a  mere  as- 
signee of  the  purchase-money.  He  is  the  actual  legal  owner 
of  the  estate,  and  he  is  only  bound  to  convey  it  away  on 
payment  of  the  purchase- money,  and  would  have,  after  con- 
25  Eng  Rep.  45 
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veyance,  an  equitable  lien  on  the  property  for  any  unpaid 
purchase- money.  The  bankrupt  had  no  right  to  call  for  the 
money  after  the  adjudication  was  made,  unless  the  payment 
was  one  protected  by  the  act,  or  unless  the  payment  can  be 
considered  as  having  been  made  to  him  in  tne  character  of 
an  agent  for  the  trustee.  The  payment  is  not  protected  by 
the  act,  because  it  was  made  after  the  adjudication,  and  it 
was  clearly  not  made  to  the  bankrupt  as  agent  for  the  trus- 
tee. The  trustee  had  no  notice  of  the  contract  for  sale,  and 
a  bankrupt  has  no  implied  authority  to  receive  money  for 
his  trustee. 
372]    *The  appeal  was  allowed,  with  costs. 

James,  L.J.:  It  is  much  to  be  regretted  that  the  ad- 
vertisements of  adjudications  are  so  often  postponed.  These 
delays  are  a  source  of  great  mischief.  It  may  be  very  hard 
on  a  debtor,  who  has  been  adjudged  a  bankrupt,  not  to  stav 
the  advertisement  of  the  adjudication,  if  he  has  a  bona  flae 
ground  for  appealing ;  but,  on  the  other  hand,  great  hard- 
ship may  be  done  to  other  persons  if  the  adjudication  is  not 
advertised. 

Solicitor  for  trustee :   J,  N.  Mason,  agent  for  Sankey, 
Son  &  Flint,  Canterbury. 
Solicitor  for  purchaser:  J.  PettengilL 

See  17  Eog.  Rep.,  615  note  ;  ^  Eng.  jadgfment  was  Recovered  against  the 
Rep.,  699  note.  vendor,  and  the  land  sold  on  an  ex- 
It  seems  that  the  rights  of  a  prior  ecution  issued  thereon  and  bid  off  bj 
purchaser  in  possession  of  lands  under  the  plaintiff  in  the  judgment,  who 
an  executory  tsontract  of  sale  are  not  transferred  the  sheriff's  certi6cate  to 
affected  by  the  statutory  foreclosure  of  a  third  person,  to  whom  the  sheriff 
a  subsequent  mortgage,  although  he  is  executed  a  deed,  and  the  purchaser, 
served  with  notice  of  sale,  it  seems  after  the  sale  on  execution  and  before 
such  purchaser  can  safely  make  pay-  the  sheriff  conveyed,  without  actual  no- 
men  ts  on  the  contract  to  his  vendor  tice  of  the  judgment  or  the  proceed- 
until  he  has  actual  notice  of  the  subse-  ings  thereon,  made  payments  pursuant 
quent  mortgage :  Dwight  v.  Phillips,  to  his  contract  to  the  judgment  debtor  : 
48  Barb.,  llo.  Held,  in  an  action  by  the  purchaser 
See  Trustees  v.  Wheeler,  61  N.  Y.,  against  the  grantee  in  the  sheriff's 
88.  deed  for  a  specific  performance  of  the 
The  lien  of  a  judgment  on  land  is  contract,  that  such  payments  were  valid 
subject  to  the  equitable  rights  of  a  and  that  the  latter  was  bound  to  con- 
party  in  the  occupation  thereof,  under  vey  the  land  on  being  paid  the  amount 
a  prior  contract  to  purchase  the  same  due  on  the  contract,  after  applying  the 
from  the  judgment  debtor.  payments  made  to  the  judgment  debtor. 
The  docketing  of  the  judgment  is  Payments  made  by  such  a  purchaser 
not  notice  thereof  to  such  purchaser,  to  the  judgment  debtor  without  notice, 
and  payments  subsequently  made  by  after  the  execution  of  the  sheriff's 
him  to  the  judgment  debtor  pursuant  deed,  would  be  valid  against  the  grantee 
to  his  contract,  without  actual  notice  therein. 

of  the  judgment,  are  valid  as  against  The  recording  of  the  sheriff's  deed  is 

its  lien  upon  the  land.  not  notice  thereof  to  a  party  who  con- 

And  where,  while  the  purchaser  of  tracted  with  the   iudgment  debtor  to 

land  by  contract  was  in  possession,  a  purchase  the   land,  and  entered  into 
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possession  prior  to  the  recovery  of  the  mortgagee,  arises  odIj  when  the  first 

judgment :  Moyer  v.  Hinman,  18  N.  Y.,  morgagee  gives  the  release  with  knowl- 

180.  edge  of  the  existence  of  the  subsequent 

The  recording  of  an  assignment  of  mortgage;  and  if  the  release  is  executed 

a  mortgage  is  not  necessary  within  any  without  notice  of  existing  equities  on 

of  the  general  registry  acts  (before  the  the  part  of    the    subsequent    incum- 

Kevised  Statutes).     It  is  therefore  no  brancer,  the    first    mortgagee    is    not 

notice  to  a  mortgagor  so  as  to  render  responsible  for  the  consequences  of  his 

payments  by  him  to  the  mortgagee  in  act,  nor  is  the  lien  of  his  mortgage  in 

his  own   wrong,  nor  is  it  notice  to  a  anywise  impaired.     The  recording  of 

subsequent  assignee  of  the  mortgage,  the  subsequent  mortgage  will  not  op- 

nor  to  a  subsequent  purchaser  or  mort-  erate  as  constructive  notice  of  its  exist- 

gagee  of  the  premises :  James  v.  Morey,  ence  to  the  prior  mortgagee  :  Ward's 

2 Cow.,  248 ;  Trustees,  etc.,  u.  Wheeler,  Exr.  v.  Hague,  25  N.  J.  ^.,  807. 

61  N.  Y.,  88.  In  West  Virginia,  under  the  statutes 

The  mere  recording  of  an  assign-  of  that  state,  where  a  contract  in  writ- 
ment  of  a  mortgage  is  not  of  itself  ing  was  executed  for  the  sale  of  land, 
legal  notice  to  the  mortgagor  of  such  before  judgments  were  obtained  against 
assignment,  so  as  to  invalidate  a  pay-  the  vendor,  and  the  deed  executed  in 
meut  made  by  him  or  his  heirs  or  his  pursuance  of  said  contract  was  not  re- 
representatives  to  the  assignor.  corded  until  after  the  said  judgments 

The  recording  of  the  assignment  of  were  duly  docketed,  and  the  contract 

a  mortgage  is  only  constructive  notice  was  never  recorded,  such  contract  and 

of  such  assignment  as  against  persons  deed   are  void  as  to  such  creditors ; 

claiming  by  virtue  of  some  subsequent  and  the  land  so  contracted  to  be  sold, 

assignment    or    conveyance  from  the  and  so  conveyed,  is  subject  to  the  judg- 

mortgagor  or  assignor  of  the  mortgage,  ments  :    Anderson  v.  Nagle,  12  West 

or  his  representatives :    N.   Y.   Life,  Va.,  98. 

etc.,  u.  Smith,  2  Barb.  Chy.,  82.  Bo  in  Vvrginia  :  Mcanre  v.  Thistle, 

See  also  Qute  «.  Robison,  2  Johns.,  2  Gratt,   182  ;    Withers   v.   Carter,  4 

59a;   Gilleg  «.  Maas,  20  N.  Y.,  192,  Gratt.,  407;  Floyd  v.  Harding,  Id.,  401. 

209;    Trustees,  etc.,   f>.  Wheeler,    61  But  see  Young  v.  Devries,  81  Gratt., 

N.  Y.,  88;   Bank  f>.   Frank,  45  N.  Y.  (Va.),  804. 

Superior  Ct.  Rep.,  404;  Greene  v,  A  tract  held  by  an  equitable  title 
Wamick,  64  N.  Y.,  220 ;  Vanderkemp  was  divided  by  partition  in  the  Or- 
9.  Shelton,  11  Paige,  28 ;  Pickett  v.  Bar-  phan's  Court  and  charged  with  the 
ron,  29  ^rb.,  5&  ;  Ely  v.  Scofield,  85  widow's  interest.  The  allottees  subse- 
Barb.,  880 ;  Purdy  v.  Huntington,  46  qnently  acquired  and  shared  the  legal 
Barb.,S87;  Beldenv.  Meeker,  2  Lans.,  title  by  conveyances,  in  which  there 
470  ;  Twitchell  9.  McMurtie,  77  'Penn.  was  no  allusion  to  the  equitable  title  or 
St.  Rep. ,  888  ;  St.  John  v,  Spalding,  1  the  partition,  or  the  charge  in  favor  of 
Thomp.  -0.  Cooke,  ^3.  the  widow.  Held,  that  these  convey- 
Though  the  party  so  paying  should  ances,  although  recorded,  were  not  no- 
require  the  production  of  the  mort-  tice  to  a  &{ma^(20  purchaser  at  sheriff's 
gage :  Kellogg  v.  Smith,  26  N.  Y.,  18.  sale  of  a  portion  of  the  tract,  and  that 

But  see  Pepper's  Appeal,  77  Penn.  no  recovery  could  be  had,  from  such 

St.,  878.  purchaser,    of    the    arrears    due    the 

The  equity  which  entitles  a  subee-  widow  :  Dickinson  v,  Beyer,  87  P6nn. 

qaent  mortgage  incumbrancer  to  the  St.  Rep.,  274. 
benefit  of  a  release  executed  by  a  first 
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[8  Chancery  Division,  872.] 
C.A.,  March  29,  1878. 

Moet  v.  Pickering. 

[1876    M.     296.] 

Trade-mark — Infringement — lAenfor  Costs  on  the  fraitidulent  Article — lAm  of 

Wharfinger — Costa  of  Stakeholder. 

A  wine  merchant  brought  an  action  against  another  wine  merchant  to  restrain 
him  from  pirating  his  tracfe-mark  by  branding  it  on  the  corks  of  his  bottles.  Some 
of  the  wine  in  bottles  with  the  pirated  trade-mark  was  in  the  warehouse  of  certain 
wharfingers  who  were  made  defendants  to  the  action.  In  their  defence  they  dis- 
claimed all  interest  in  the  matter  in  dispute,  and  submitted  to  act  as  the  court  might 
direct  upon  having  their  charges  and  costs  paid.  At  the  trial  they  contended  at  the 
bar  that  the  plaintiff,  if  his  right  was  established,  ought  not  to  touch  the  bottles  for 
the  purpose  of  removing  the  branded  corks  without  first  paying  their  charges : 

field  (reversing  the  decision  of  Fry,  J.),  that  the  wharnngers  had  done  nothing  to 
disentitle  them  to  their  costs  of  the  action ;  and  that  if  the  plaintiff  had  any  lien  on 
the  wine  for  his  costs  it  must  be  postponed  to  the  wharfingers'  lien  for  their  charges. 

But,  qucere,  whether  the  plaintiff  had  any  lien  on  the  wine. 

Upmann  v.  Elkan  (*)  questioned. 

This  was  an  appeal  from  a  judgment  of  Mr.  Jastice  Fry  ('). 

The  action  was  brought  to  restrain  an  alleged  infringe- 
ment of  the  plaintifiTs  trade-mark. 

373]  *The  plaintiffs,  Messrs.  Moet  &  Chandon,  were  pro- 
ducers and  shippers  of  champagne  at  Epernay,  in  Prance. 
Their  wine  had  acquired  a  high  reputation  as  Moet  &  Chan- 
don's  champagne.  They  were  in  tne  habit  of  placing  on  the 
bottom  of  each  cork  witn  which  their  wine  of  one  particular 
quality  was  bottled  a  brand  consisting  of  the  letters  '^M.  & 
U."  together  with  a  star,  and  the  word  "England"  was 
branded  on  the  side  of  the  cork. 

The  defendant  Joseph  Pickering  was  the  consignee  of  fifty 
cases  of  champagne  not  grown  by  the  plaintiffs,  in  bottles 
with  corks  branded  with  a  brand  similar  to  that  of  the  plain- 
tiffs. This  wine  was  in  the  possession  of  Messrs.  Besley  & 
Wilson,  wharfingers  in  London,  who  were  also  made  de- 
fendants to  the  action.  The  plaintiffs  claimed  an  injunc- 
tion, and  an  order  that  the  fraudulent  corks  might  be 
removed  from  the  bottles  and  delivered  to  them. 

By  their  statement  of  defence  Besley  &  Wilson  said  that 
they  received  the  chamjjagne  which  was  in  their  possession 
from  Pickering  in  the  ordinary  course  of  business  and  with- 
out any  knowledge  that  the  brand  on  the  corks  was  a  fraud- 
ulent imitation  of  the  plaintiffs'  brand.  The  statement 
contained  the  following  submission:     '* These  defendants 

{»)  Law  Rep.,  12  Eq.,  140;  Law  Rep.,  7  Ch.,  180;  1  Eng.  R.,  474. 

(«)  6  Ch.  D.,  770 ;  28  Eng.  R.,  334. 
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submit  to  act  in  relation  to  the  said  fifty  cases  of  champagne 
in  every  respect  as  this  honorable  court  shall  direct,  upon 
the  said  charges  for  rent  or  warehousing  and  sampling  which 
have  accrued  and  shall  accrue  due  being  paid  or  provided 
for,  and  upon  their  costs,  charges,  and  expenses  or  this  ac- 
tion being  paid  or  provided  for." 

At  the  trial  of  the  action  the  defendants  Besley  &  Wilson 
claimed  a  lien  for  their  warehouse  charges  in  priority  to  any 
claim  by  the  plaintiffs,  and  insisted  that  the  bottles  ought 
not  to  be  touched  for  the  purpose  of  removing  the  fraudu- 
lent corks  until  such  charges  were  paid. 

Mr.  Justice  Fry  granted  an  injunction  against  all  the  de- 
fendants, and  an  order  that  the  wharfingers  should  remove 
the  corks  from  the  bottles  in  the  presence  of  the  plaintiffs. 
And  he  made  a  declaration  that  all  the  defendants  should 
pay  the  plaintiffs'  costs  of  the  action,  and  that  the  plaintiffs 
were  entitled  to  a  lien  for  their  costs  on  the  wine  in  priority 
to  the  lien  of  Besley  &  Wilson  for  their  warehouse  charges. 

Prom  this  judgment  Besley  &  Wilson  appealed. 

*CooJcson^  Q.C.,  and  B.  Eyre^  for  the  appellants:  [374 
We  did  not  contest  the  claim  of  the  plaintins  against  Picker- 
ing. By  our  defence  we  submitted  m  the  usual  form  to  such 
order  as  the  court  might  direct,  and  claimed  our  warehouse 
charges  and  costs  of  suit.  And  at  the  hearing  we  contended 
that  if  the  plaintiffs  had  a  lien  on  the  wine  for  their  costs, 
it  ought  to  De  postponed  to  our  lien  as  wharfingers  for  ware- 
house expenses.  There  was  no  reason,  thereiore,  why  we 
should  be  deprived  of  our  costs,  or  ordered  to  pay  the  plain- 
tiffs' costs :  jPonsardin  v.  Peto  ('). 

Norths  Q.C.,  and  D.  Jones^  for  the  plaintiffs:  The  judge 
said  that  he  would  have  given  the  appellants  their  costs  if 
they  had  not  opposed  the  claim  of  the  plaintiffs  in  the  suit. 
They  did  not  merely  claim  their  costs,  but  they  claimed  a 
Ken  for  their  charges  in  priority  to  the  plaintirfs'  lien.  In 
fact,  they  refused  to  allow  the  right  of  the  plaintiffs  to  touch 
the  corks  without  first  satisfying  their  charges.  They  had 
no  right  to  do  this. 

[James,  L.  J.:  On  what  authority  did  the  judge  give  the 
plaintiffs  a  lien  on  the  wine  for  their  costs  ?] 

He  considered  that  the  question  was  decided  in  Vpmann 
V.  ElJcan  (*).  However,  the  lien  of  the  plaintiffs  is  not  now 
under  appeal,  and  the  judgment  must  be  taken  to  be  correct 
on  that  point.  The  appellants  contested  it  at  the  hear- 
ing, and  were  rightly  ordered  to  pay  the  plaintiffs'  costs, 

(0  83  Beav.,  642.    {')  Law  Rep.,  12  Eq.,  140;  Ibid,  7  Ch.,  180;  1  Eng.  R.,  474. 
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and  such  costs  were  properly  ordered  to  have  priority  to 
their  lien. 

Jam£S,  L.J.:  I  am  of  opinion  that  this  order  cannot  be 
sustained.  I  do  not  think  it  is  according  to  the  practice  of 
the  court,  or  what  I  may  call  the  reasonable  justice  of  the 
case,  that  the  question  whether  a  party  is  to  be  made  to  pay 
the  costs  or  not  is  not  to  depend  upon  the  facts  in  the  case,  or 
upon  the  conduct  of  the  parties  in  the  litigation,  but  upon 
the  mode  in  which  the  counsel  argue  it ;  or  that  because 
counsel  claim  a  little  more  than  they  are  entitled  to,  that 
375]  *is  fo  be  made  a  ground  for  making  tbe  party  they 
represent  pay  the  costs.  If  no  application  had  been  made 
to  the  court  below,  the  wharfingers  might  well  say,  "You 
ought  not  even  to  touch  the  corks  till  you  have  paid  our 
charges."  Is  there  anything  in  the  defendants'  conduct  in 
the  litigation  to  alter  their  rights?  The  defendants  in  their 
defence  say  that  they  submit  to  any  order  which  the  court 
should  think  fit  to  make  ''upon  their  charges  and  costs 
being  paid."  That  is  merely  matter  of  language.  Every 
person  in  this  country,  when  engaged  in  litigation,  mnst 
submit  to  what  a  court  of  justice  orders  him  to  do.  In  this 
case  thev  say,  ''We  will  do  what  you  tell  us,  if  you  do  so 
and  so."  The  real  meaning  of  that  is,  "We  do  not  claim 
anything  adversely  to  the  plaintiffs  or  Pickering.  Let  the 
court  settle  the  matter  between  the  parties  who  are  in  dis- 
pute. We  have  nothing  to  do  with  it.  We  do  not  raise  any 
objection  to  the  court  doing  anything  as  between  them  it 
may  think  right."  There  is  no  suggestion  in  this  case  that 
the  wharfingers  have  not  acted  in  a  perfectly  bana  fide 
manner  throughout  this  transaction,  and  were  not  entitled 
to  be  paid  the  charges  they  made  for  warehousing  this  wine. 
I  am  of  opinion  that  the  whai*fingers  here  had  a  lien  upon 
the  goods  in  question,  and  that  tliere  was  nothing  to  deprive 
them  as  wharfingers  of  their  lien  because  tlie  corks  in  tliese 
bottles  of  champagne  had  fraudulent  marks  which  they 
knew  nothing  at  all  about.  I  think  they  have  done  nothing 
to  deprive  themselves  of  their  right  to  the  costs  of  the  action, 
and  this  lien  for  wharfingers'  charges  must  be  considered 
prior  to  any  lien  which  the  plaintiffs  may  have  for  costs. 

The  question  whether  the  plaintiffs  are  entitled  to  a  lien  is 
not  now  before  us,  but  it  must  not  be  supposed  that  I  assent 
to  the  decision  in  the  case  that  has  been  referred  to,  Upmann 
V.  Elkan  (*),  where  it  was  held  that  the  plaintiff  in  such  a 
case  had  a  lien  for  his  costs  upon  the  goods  that  had  been 
warehoused.     That  seems  to  me  to  be  something  quite  new. 

H)  Law  Rep.,  12  Eq.,  140;   Law  Rep.,  7  Ch.,  130;  1  Eng.  R.,  474. 
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In  the  present  case  I  am  of  opinion  that  the  wharfingers  ought 
to  have  their  costs  in  the  suit,  and  that  they  are  entitled  to 
a  prior  lien  for  their  warehouse  charges.  The  order  of  Mr. 
Justice  Fry,  therefore,  will  be  varied  by  omitting  the  decla- 
ration that. the  plaintiflfs  have  priority  with  respect  to  their 
*co8ts  of  suit  over  the  defendants,  the  Messrs.  Bes-  [376 
ley,  for  warehouse  charges,  and  that  the  plaintiffs  pay 
the  defendants  Besley's  costs  in  the  court  below  and  in  this 
court. 

Cotton,  L.J.:  I  am  also  of  opinion  that  so  much  of  this 
order  as  has  been  referred  to  by  Lord  Justice  James  cannot 
be  sustained.  In  the  first  place,  Mr.  Justice  Pry  has  de- 
clared that  this  claim  of  the  plaintiffs  for  their  costs  has 
priority  over  a  lien  which  the  wnarfingers  claim  for  rent  and 
wharfingers'  expenses — that  is  to  say,  a  lien  upon  the  bottles 
after  they  have  become  entirely  innocent  by  the  fraudulent 
corks  being  removed.  That  cannot  be  sustained.  The  lien 
of  the  wharfingers  is,  I  assume,  only  as  against  the  bottles 
and  wine  when  the  fraudulent  corks  have  been  removed,  but 
I  cannot  see  any  possible  ground,  when  those  have  been 
removed,  for  saying  that  their  lien  for  warehouse  expenses 
loses  any  priority  tnat  it  before  had,  and  which  was  a  first 
charge  against  these  goods.  It  must  not  be  supposed  that  I 
assent  to  the  view  taken  in  the  case  that  has  been  referred  to 
in  the  course  of  the  argument,  where  it  was  held  that  the 
plaintiff  had  a  lien  for  his  costs  upon  the  goods ;  but  we  can- 
not decide  that  question  now. 

The  other  question  is  whether  Mr.  Justice  Pry  was  right 
in  making  the  wharfingers  pay  the  plaintiffs'  costs.  The 
wharfingers  do  not  make  common  cause  with  the  wrong- 
doers, they  do  not  assist  them  in  any  way,  and  when  they 
are  made  parties  to  the  suit  all  they  say  is,  **  We  are  ready 
to  act  in  relation  to  the  cases  of  champagne  in  such  manner 
as  the  court  shall  direct,  subject  to  the  payment  of  our 
charges."  It  has  been  suggested  that  the  wharfingers  ought 
to  lose  their  costs,  because  they  contended  at  the  bar  that 
the  corks  ought  not  to  have  been  removed  or  interfered  with 
at  all  till  their  charges  had  been  provided  for.  In  my  opin- 
ion that  is  not  suflicient  to  justify  our  making  an  order  that 
they  should  pay  the  plaintiffs'  costs  of  the  suit.  Therefore 
that  part  of  tne  order  cannot  be  sustained,  and  I  agree  with 
Lord  Justice  James  that  the  ordinary  order  in  such  cases 
must  be  made,  that  the  wharfingers  are  entitled  to  the  costs 
of  the  suit,  they  having  on  the  pleadings  submitted  to  act 
as  the  court  should  direct. 
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377]  *Thesiger,  L.J.:  I  am  of  the  same  same  opinion. 
I  think  there  is  no  ground  for  depriving  the  wharfingers  of 
their  costs,  or  for  postponing  the  nen  they  had  obtained  on 
these  goods.  I  entirely  concur  with  the  court  in  the  doubts 
expressed  as  to  there  being  any  right  to  give  the  plaintiffs  a 
lien  at  all  upon  these  particular  goods,  it  is  not  necessary 
to  decide  that  matter  m  this  case,  but  it  certainly  seems  to 
me  that  there  ought  to  be  no  such  lien.  I  am  clearly  of 
opinion  that  the  claim  of  the  plaintiffs  in  this  case  ought  to 
be  postponed  to  the  right  of  the  wharfingers.  The  only 
ground  upon  which  it  has  been  asked  that  their  right  should 
'  be  postponed  is  that  expenses  had  been  incurred  by  the  ac- 
tion they  had  taken.  They  did  only  that  which  it  was 
necessary  they  should  do  under  the  circumstances,  and  they 
made  their  submission  to  the  court,  and,  having  done  that, 
it  is  said  that  they  are  not  only  to  lose  their  lien,  but  also  to 
be  made  to  pay  the  costs  of  this  suit.  I  must  own  that  I  can 
see  no  ground  in  principle,  and  none  upon  authority,  for 
saying  tnat  that  is  right. 

Solicitors :  Nicol^  Sons  &  Jones  ;  ArJccoU^  Jones  &  CocJceU. 


[8  Chancery  Division,  877.] 
C.J.B.,   March  11:   C.A.,  May  16,  1878. 

Ex  parte  Dickin.      In  re  Pollard. 

Ccurt  of  Bankniptcy — Jurisdiction — Debtor  to  Bankrupts  SstoUe — "  Property'* — 
Bankruptcy  Act,  1869  (32  d  83  Vict.  e.  71),  «.  4,  65,  66,  72,  98— Princtpa/  and 
Facior — PrincipaPg  BiUs  accepted  by  Factor — Bankruptcy  of  Ptindpal — Sale  of 
Goods  by  Factor  to  meet  Acceptances — Bankruptcy  of  Factor  before  Payment  of  Ae- 
eeptances — Right  of  PrineipaCs  I'rustee  to  Proceeds  of  Sale. 

The  Court  of  Bankruptcy,  even  if  it  possesses  jurisdiction  under  sect.  72  of  the 
Bankruptcy  Act,  1869,  to  enforce  a  simple  money  demand  by  the  trustee  of  a  bank- 
rupt's property  against  a  third  party  (as  to  which  gucere),  ought  not  to  exercise  Uie 
jurisdiction,  but  ought  to  leave  the  demand  to  be  enforced  by  the  trustee  in  an  action 
in  the  ordinary  way. 

Commission  agents  accepted  bills  drawn  upon  them  by  their  principals  for  part 
of  the  value  of  goods  consigned  to  the  agents  for  sale.  After  the  principals  had  tiled 
a  liqiiidation  petition  the  agents  sold  the  goods  in  order  to  reimburse  themselves  the 
378]  amount  of  one  of  the  bills  which  they  had  paid,  and  *to  provide  funds  to 
meet  the  others  which  were  soon  to  become  due.  Before  the  latter  bills  were  paid 
the  agents  filed  a  liquidation  petition.  They  had  spent  all  the  proceeds  of  the  sale. 
Their  creditors  agreed  to  accept  a  composition,  which  was  paid  to  the  holders  of  the 
bills,  some  of  whom  claimed  to  prove  in  the  liquidation  of  the  principals.  The  prin- 
cipals' trustee  applied  to  a  County  Court  in  Bankruptcy  for  an  order  that  the  agents 
should  pay  to  him  the  balance  of  the  proceeds  of  safe,  after  deducting  the  amount 
of  the  bill  which  they  had  paid  in  full,  and  the  composition  which  they  ha(l  paid  in 
respect  of  the  others : 

Held,  by  the  Chief  Judge  (reversing  the  decision  of  the  County  Court  Judge),  that 
the  trustee  was  not  entitled  to  the  order. 
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Hdd^  by  the  Court  of  Appeal,  that  the  trustee's  demand  against  the  agents  was  a 
mere  demand  for  a  debt  due  to  the  principals'  estate,  and  that  the  Court  of  Bank- 
ruptcy ought  not  to  assume  jurisdiction  to  try  it. 


[8  Chancery  Division,  888.] 
V.C.M.,  July  21,  28,  1877.     C.A..  Dec.  19,  1877  :  Jan.  23,  1878. 

*/72.  re  Englefield  Colliery  Company.       [388 

Winding-up — Diredort — Companiea  Act,  1862,  a.  l66—JHi9applicaHon  of  I^nda 

of  the  Company. 

E.  aereed  with  S.  that  S.  ^ould  get  up  a  company  to  purchase  and  work  a  colliery 
which  £.  had  power  to  sell ;  that  S.  should  sell  to  the  company  for  a  certain  price 
in  cash  and  shares,  and  that  the  balance,  after  paying  preliminary  expenses,  should 
be  equally  divided.  S.  promoted  the  formation  of  a  company  to  purchase  the  col- 
liery for  £25,000  in  cash  and  £26,000  in  paid-up  shares,  and  induced  six  gentlemen 
to  become  directors,  engaging  that  they  should  oe  at  no  expense.  The  articles  con- 
tained a  clause  empowering,  but  not  binding,  the  directors  to  pay  the  preliminary 
expanses  attending  the  formation  of  the  company.  Shortly  before  the  company  was 
registered  an  agreement  was  made  between  S.  and  the  directors  that  S.  snould  re- 
ceive £3,500  for  preliminary  expenses.  On  this  occasion  he  produced  a  list  of  pre- 
liminary expenses,  but  did  not  produce  vouchers,  and  no  inquiry  was  made  of  him 
as  to  whether  he  was  entitled  to  receive  anything  under  his  arrangements  with  E. 
S.  received  £S,200  from  E.,  and  received  out  of  the  funds  of  the  company  the  £8,600, 
out  of  which  he  paid  the  calls  on  the  shares  which  the  directors  had  taken  to  qualify 
them  for  the  office.    The  company  having  been  ordered  to  be  wound  up  : 

Udd,  by  Malins,  V.C,  that  the  directors  were  jointly  and  severally  liable  to 
repay  to  the  company  the  sum  so  ordered  to  be  paid  to  S.  for  preliminary  ex- 
penses, on  the  grouna  that  the  money  was  paid  in  order  to  provide  the  director^ 
qualifications. 

Hdd,  on  appeal,  that  this  decision  must  be  affirmed,  for  that  the  directors  had  by 
their  agreement  with  S.  disqualified  themselves  for  exercising  a  discretion  as  to  the 
payment  of  preliminary  expenses,  and  had  not  used  due  care  and  caution  in  examin- 
ing into  the  propriety  of  paying  them,  and  that,  irrespective  of  the  fact  of  their  calls 
having  been  paid  out  of  the  money  received  by  S.,  the  payment  to  him  was,  under 
the  circumstances,  a  misapplication  of  the  funds  of  the  company,  for  which  they 
were  liable  under  the  Companies  Act,  1862,  s.  165. 

This  was  an  adjourned  summons  on  which  the  court  was 
asked  on  behalf  of  the  official  liquidator  of  the  Englefield 
Colliery  Company,  Limited,  to  declare  that  the  directors  of 
the  company,  Lord  Richard  Browne,  Mr.  Campbell,  Lieuten- 
ant-Colonel Hamilton,  Mr.  Albert  Pelly,  Mr.  Sapte,  and 
Mr.  Wingrove,  were  jointly  and  severally  liable  to  repay  to 
the  company  the  sum  of  £3,600  which  they  had  paid  to  Mr. 
Sheridan,  the  promoter  of  the  company,  for  preliminary 
expenses,  and  which  was  retained  or  applied  oy  him  for 
purposes  other  than  preliminary  expenses  properly  payable  ; 
*and  also  that  the  directors  might  be  ordered  to  pay  [389 
the  amount  of  the  shares  held  by  them  as  their  qualification 
for  the  office.  Pending  the  proceedings  Lord  R.  Browne 
paid  £600  by  way  of  compromise  of  the  demand  for  £3,500, 
25  Eng.  Rep.  46 
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and  the  summons  was  amended  by  omitting  his  name  and 
reducing  the  £3,500  claimed  to  £3,000. 

The  company  was  registered  on  the  19th  of  March,  1873, 
as  a  limited  company,  for  the  purpose  of  purchasing  and 
working  the  Englefield  Colliery,  under  a  memorandum  and 
articles  dated  the  15th  of  March,  1873,  with  a  capital  of 
£100,000  in  10,000  shares  of  £10  each,  of  which  2,500  were 
to  be  issued  as  fully  paid  up ;  and  it  was  formed  under  the 
following  circumstances : 

In  1872  a  person  named  Edwards  entered  into  an  arrange- 
ment with  Jones,  the  owner  of  the  colliery,  that  Edwards 
should  get  up  a  company  to  purchase  it,  that  Jones  should 
receive  £4,600  in  cash  and  £11,000  in  paid-up  shares,  and 
that  Edwards  should  have  whatever  else  he  could  make  out 
of  the  transaction.  Edwards  in  1873  entered  into  an  ar- 
rangement with  Sheridan  that  Sheridan  should  get  up  a 
company  to  purchase  the  colliery  for  £25,000  in  cash  and 
£25,000  in  fully  paid-up  shares,  that  Sheridan  should  pay 
all  expenses  up  to  allotment,  and  that  the  surplus  should 
be  equally  divided  between  him  and  Edwards. 

Sheridan  accordingly  took  steps  to  start  the  company, 
and  obtained  the  consent  of  the  above  named  persons  to  act 
as  directors.  It  appeared  that  in  each  case  ne  undertook 
that  the  director  should  be  at  no  expense.  A  contract  was 
entered  into  on  the  14th  of  March,  1873,  by  Jones  and  Ed- 
wards with  a  trustee  for  the  intended  company  for  the  sale 
of  the  colliery  to  the  company  for  £26,000  in  cash  and 
£25,000  in  paid-up  shares,  to  be  paid  as  follows:  £12,600 
in  cash  within  fourteen  days  after  the  allotment  of  the  shares 
in  the  company,  and  the  remaining  £12,500  in  cash  and 
£26,000  shares  within  six  weeks  after  the  allotment  of  the 
shares.  This  contract  was  adopted  by  the  articles  of  asso- 
ciation, and  the  above  named  directors  were  named  in  the 
articles  as  the  first  directors,  along  with  another  gentleman, 
who  immediately  resigned  and  need  not  be  further  noticed. 

By  clause  81  of  the  articles  it  was  provided  that  the  di- 
rectors might,  without  any  further  power  or  authority  from 
the  members,  immediately  on  the  incorporation  of  the  com- 
390]  pany,  and  notwithstanding  *that  the  nominal  capital 
might  have  been  only  partially  subscribed  for,  commence 
business  and  do  the  things  therein  mentioned  in  the  name 
and  behalf  of  the  company:  (a)  ''They  may  and  are  hereby 
authorized  and  empowered  to  pay  and  reimburse  themselves 
out  of  the  capital  of  the  company  or  any  other  moneys  of 
the  company  in  their  hands,  all  printing,  legal,  and  other 
expenses  whatsoever  incurred  in  the  formation  of  the  com- 
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pany;  also  they  may  pay  brokers  and  others  a  torainissioa 
for  raising  the  capital  or  placing  the  shares  of  the  company." 

The  qualification  of  a  director  was  the  holding  fifty  shares. 

It  appeared  that  before  the  company  had  been  registered 
an  arrangement  had  been  made  between  the  proposed  direc- 
tors and  Sheridan,  that  upon  allotment  £3,500  should  be 
paid  to  him,  as  expressed  in  a  letter  of  the  13th  of  March, 
1873,  from  him  to  the  chairman,  *'for  my  risk  and  outlay 
in  this  matter  as  preliminary  expenses."  On  the  18th  of 
March  he  wrote  a  letter  to  the  chairman,  undertaking  that 
in  the  event  of  there  being  no  allotment  of  the  shares  of  the 
company  he  would  defray  all  the  expenses  in  connection 
with  the  formation  of  the  company  and  hold  the  directors 
harmless  in  respect  of  the  same.  There  was  no  entry  of 
these  arrangements  in  any  of  the  books  of  the  company. 

The  first  meeting  of  the  directors  was  held  on  the  9th  of 
April,  1873,  at  which  it  was  reported  that  1,563  shares  had 
been  applied  for,  and  the  deposit  of  £1  per  share  paid, 
except  on  300  of  them.  At  this  meeting  tlie  six  directors 
proceeded  to  allot  the  shares  applied  for,  including  fifty 
shares  to  each  of  themselves.  These  directors'  shares  were 
the  shares  on  which  no  deposit  had  been  paid.  Pelly  paid 
his  deposit  on  the  5th  of  May,  but  nothing  was  paid  on  any 
other  of  these  300  shares  till  June. 

At  a  board  meeting  on  the  5th  of  May,  1873,  it  was  re- 
solved that  a  check  for  £1,200  should  be  drawn  in  favor  of 
Sheridan  on  account  of  preliminary  expenses,  and  such 
cbeck  was  drawn  and  paid  at  the  beginning  of  June,  imme- 
diately after  which  the  sums  payable  on  allotment  were  paid 
in  respect  of  the  shares  of  several  of  the  directors.  On  the 
11th  of  July,  1873,  another  board  meeting  was  held,  at  which 
a  further  check  for  £800  was  drawn  in  favor  of  Sheridan  for 
preliminary  expenses,  and  £600  of  this  was  traced  as  having 
been  applied  in  payment  of  £2  per  *share  which  had  [391 
become  due  from  the  directors  for  a  call  on  their  shares. 
At  a  board  meeting  held  on  the  23d  of  July,  1873,  a  call  of 
£2  per  share  was  made  payable  on  the  26th  of  August.  The 
directors  paid  nothing  in  respect  of  it  till  after  a  meeting  on 
the  1st  of  October,  when  a  further  sum  of  £600  was  ordered 
to  be  paid  to  Sheridan  for  preliminary  expenses,  and  certain 
sums  for  remuneration  to  the  directors,  and  at  different  times 
after  this  the  £2  per  share  on  the  directors'  shares  was  paid. 
On  the  29th  of  October,  1873,  a  further  sum  of  £600  was 
ordered  to  be  paid  to  Sheridan,  and  a  further  call  of  £2  per 
share  was  made.  This  call  was  paid  on  the  shares  of  five 
of  the  directors  on  the  day  on  which  the  check  for  Sheri- 
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dan's  £600  was  cashed.  Mr.  Sapte's  call  was  paid  some 
days  later.  On  the  21st  of  January,  1874,  a  final  call  of  £1 
per  share  was  made  payable  on  the  19th  of  February.  On 
the  4th  of  March  Sheridan  received  a  check  for  £300,  the 
balance  of  the  £3,500.  On  the  1st  of  April  six  checks  were 
drawn  for  directors'  fees  for  sums  amounting  together  to 
£350,  and  on  subsequent  days  in  April  the  final  call  of  £1 
on  the  directors'  shares  was  paid. 

Sheridan  deposed  that  the  preliminary  expenses  paid  by 
him  considerably  exceeded  tne  £3,500  which  he  received, 
lie  stated  in  his  examination  that  he  had  paid  out  of  the 
moneys  so  received  by  him  the  moneys  requisite  to  pay  up 
the  shares  taken  by  the  directors,  except  as  regarded  Sapte, 
who  had  paid  £150.  It  appeared  that  at  the  discussions 
relating  to  the  amount  to  be  allowed  to  Sheridan  for  prelim- 
inary expenses  he  had  produced  a  list  of  items  of  expendi- 
ture, including  a  fee  of  £1,000  to  the  brokers  of  the  company 
for  allowing  their  names  to  appear  on  the  prospectus  ;  about 
£1,7(K)  for  the  estimated  costs  of  advertising  and  printing 
the  prospectus  and  circulars ;  about  £200  for  law  charges 
and  registration ;  and  about  £500  for  office  rent  and  clerk's 
salary  up  to  the  formation  of  the  company.  Vouchers  were 
not  produced,  but  Sheridan  produced  letters  from  the  trades- 
men employt^d,  stating  that  they  had  no  claim  against  the 
company.  It  did  not  appear  that  any  inquiry  was  made  of 
Sheridan  as  to  whether  lie  would  be  entitled  to  receive  any- 
thing in  respect  of  the  formation  of  the  company  under  his 
arrangements  with  Edwards. 

392]  *Edwards,  who  was  examined  on  behalf  of  the 
official  liquidator,  deposed  that  the  cash  payment  to  be 
made  by  the  company  was  altered  from  £26,000  to  £8,600, 
and  the  share  payment  increased  to  £41,600.  That  he  had 
received  the  £8,500,  out  of  which  he  had  paid  to  Sheridan, 
or  by  his  direction,  £3,250,  and  that  he  had  not  settled 
accounts  with  Sheridan,  but  considered  that  he  did  not  owe 
him  anything  more. 

On  the  12th  of  February,  1875,  an  order  was  made  for 
winding  up  the  company  on  the  application  of  a  creditor.' 

It  appeared  that  Shendan  had  promised  to  give  Wingrove 
£500  if  he  could  induce  Lord  Richard  Browne  to  become  a 
director  and  chairman  of  the  company.  Wingrove  had  ap- 
plied to  Lord  Richard  Browne  and  persuaded  him  to  take 
those  offices,  and  alleged  that  he  had  thus  a  legal  demand 
against  Sheridan,  and  that  Sheridan  had  paid  the  £600  on 
Wingrove's  shares  in  satisfaction  of  that  demand. 

The  official  liquidator,  on  the  25th  of  October,  1876,  took 
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out  a  sammons  to  the  effect  stated  above.  Lord  Richard 
Browne,  by  way  of  compromise,  paid  £600  in  satisfaction  of 
his  liability,  with  the  sanction  of  the  judge,  and  the  summons 
being  amended,  as  above  stated,  was  brought  on  against  the 
other  five  directors. 

The  summons  was  heard  before  Vice-Chancellor  Malins 
on  tlie  21st  and  28th  of  Julv,  1877. 

HigginSy  Q.C.,  and  Beale,  for  the  official  liquidator:  It 
was  first  settled  in  the  case  of  In  re  Disderi  &  Co,  (*^  that  it 
was  not  lawful  for  directors  to  have  their  qualification 
shares  paid  for  them  by  the  promoter  out  of  the  funds  of 
the  company.  That  case  has  been  followed  by  several 
others,  and  there  is  no  doubt  that  these  directors  are  liable 
to  repay  the  sums  they  so  received.  The  money  was  paid 
to  Sheridan  nominally  for  preliminary  expenses,  but  it  has 
been  traced  into  the  hands  of  the  directors,  who  made  no 
I)ayment  upon  their  shares  until  they  received  the  apaount 
from  Sheridan.  It  is  proved  that  the  directors  knew  where 
the  money  came  from,  and  as  directors  they  cannot  plead 
ignorance  of  the  transaction.  They  were  in  the  position  of 
trustees  for  the  company,  and  they  cannot  be  allowed  to 
make  a  profit  out  of  a  transaction  which,  as  such  [393 
trustees,  they  ought  to  have  prevented.  This  was  laid  down 
in  Ex  parte  Larking  ('),  and  the  same  principle  was  acted 
upon  in  Madrid  Bank  v.  Pelly  {*)  and  nas  been  the  guid- 
ing rule  in  many  other  cases,  including  the  Brighton  Brew- 
ery Company  (*). 

Whitehorne^  for  Wingrove:  It  is  shown  that  the  £3,600 
was  paid  to  Sheridan  for  preliminary  expenses  in  forming 
and  promoting  the  company.  If  so,  why  should  he  not 
have  been  at  liberty  to  pay  for  the  qualification  of  the  direc- 
tors, if  he  thought  such  a  payment  desirable.  It  was,  in 
fact,  his  own  money,  and  not  the  company's,  and  he  could 
do  as  he  liked  witn  it.  As  to  the  payment  to  Wingrove, 
there  was  a  bona  fide  debt  due  to  him  by  Sheridan  for  intro- 
ducing Lord  Richard  Browne  to  act  as  chairman.  That  was 
the  consideration  for  the  payment.  Under  any  circum- 
stances there  is  no  joint  and  several  liability  on  these  direc- 
tors. In  the  Madrid  Bank  v.  Pelly  each  of  the  directors 
was  made  liable  for  the  sum  he  had  received,  and  this  was 
also  the  case  of  In  re  Brighton  Brewery  Company. 

A.  Young^  for  Sapte :  Mr.  Sapte  did  not  receive  the  whole 
amount,  £600,  for  his  shares.  He  himself  paid  £160,  and  is 
willing  to  pay  the  rest  if  he  has  time  allowed  him,  but  there 

(^)  Law  Rep.,  11  Eq.,  242.  (»)  Law  Rep.,  7  Eq.,  442. 

(«)  4  Ch.  D..  666 ;  20  Eng  R.,  762.  (*)  37  L.  J.  (Ch.),  278. 
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is  no  gronnd  for  declaring  a  joint  and  several  liability  against 
the  directors. 

Crossley^  for  Campbell :  There  was  a  bona  fide  ^gteement 
by  the  company  to  pay  Sheridan  the  £3,500  for  a  good  con- 
sideration, which  they  have  had  the  benefit  of ;  and  he  hav- 
ing paid  the  directors  with  what  was  in  fact  his  own  money, 
we  ought  not  to  be  called  upon  to  pay  over  again  the  money 
for  our  shares.  If  the  official  liquidator  cannot  get  the 
money  from  Sheridan,  he  cannot  get  it  from  the  directors. 

Higgins^  in  reply  as  to  joint  and  several  liability,  cited 
394]  D^  *Rumgn^s  Cas€{')  and  London  and  PromTicial 
Starch  Company^  before  Vice-Chancelior  James,  April  22, 
1869. 

Malins,  V.C.  :  This  is  a  very  remarkable  case.  The  com- 
pany was  registered  on  the  19th  of  March,  1873,  with  a  capital 
of  £100,000,  in  10,000  shares  of  £10  each.  If  the  colliery 
purchased  by  the  company  had  been  properly  managed  there 
IS  nothing  to  show  that  it  would  not  have  produced  good 
results,  and  I  see  no  reason  to  suppose  it  was  not  a  hoTia 
fide  concern.  But  it  was  attempt^  to  be  carried  into  effect 
in  a  most  improper  manner.  This  is  one  of  the  many  in- 
stances which  have  lately  come  before  the  court  in  which 
persons  have  proceeded  to  work  out  a  project  with  too  small 
a  capital.  The  company  was  advertised  with  a  capital  of 
£100,000,  holding  out  therefore  to  the  public  that  it  would 
require  that  amount  of  capital  to  work  it,  instead  of  which 
they  commence  their  operations  when  thej  had  less  than  a 
sixth  of  their  capital  subscribed  for.  It  is  said  that  there 
were  fraudulent  proceedings  at  the  outset  in  purchasing  the 
colliery  at  one  price  and  selling  it  to  the  company  at  a  much 
larger  price ;  but  with  that  I  am  not  concerned  upon  the 
present  application.  The  company  having  been  formed,  the 
first  meeting  took  place  on  the  9th  of  April,  1873,  and  at  that 
meeting  the  secretory  reported  that  applications  had  been 
made  for  1,563  shares,  including  300  for  the  six  directors  of 
the  company,  which  300  were  not  acompanied  with  deposits 
at  that  time ;  therefore  the  300  shares  were  not  paid  for,  and 
the  whole  amount  subscribed  for  amounted  to  less  than  a 
sixth  of  the  whole  capital.  If  directors  will  go  on  attempting 
to  carrv  out  with  £15,000  that  which  they  have  said  could  not 
be  worked  without  £100,000,  no  wonder  they  get  into  trouble. 
Such  conduct  is  ah  entire  neglect  of  their  duty.  At  that 
meeting  in  April  the  directors  ought  to  have  said,  We  can- 
not go  on  without  more  capital,  and  they  should  have  re- 
turned to  the  shareholders  all  the  deposits  which  had  been 

(')  6  Ch.  D.,  806 ;  22  Eng.  R.,  107. 
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paid  ;  instead  of  which  they  have  had  recourse  to  a  practice 
which  it  is  to  be  hoped  they  will  remember  as  long  as  they 
live.  It  seems  to  have  been  arranged  between  the  company 
and  Sheridan  that  the  latter  was  to  have  3J  per  cent,  upon 
the  amount  of  *capital ;  but  what  can  be  said  of  the  [395 
conduct  of  directors  who,  finding  they  had  only  1,563  shares 
taken  up,  would  pay  to  the  promoter  the  whole  sum  of  £3,500 
for  preliminary  expenses,  which  was  to  be  the  amount  paid 
upon  the  whole  capital  of  the  company?  The  cause  of  their 
conduct  is  evident :  all  these  directors  had  sat  at  the  board, 
and  they  all  knew  it  was  impossible  for  them  to  escape  their 
liability  to  pay  £500  each  for  the  fifty  shares  they  were 
bound  to  hold  as  a  qualification.  Every  one  of  them  hav- 
ing incurred  that  liability,  their  scheme  was  to  escape  from 
the  liability  by  making  the  funds  of  the  company  pay  the 
money.  Then  they  resolved  that  out  of  the  funds  they  had 
in  hand  they  would  pay  Mr.  Sheridan  £3,500  for  what  they 
call  preliminary  expenses,  and  with  this  money  of  the  share- 
holders Sheridan  was  to  pay  what  was  required  for  the 
shares  necessary  for  their  qualification.  Is  that  scheme 
consistent  with  honesty?  Was  it  not  paying  the  qualifica- 
tion of  the  directors  out  of  the  money  of  the  shareholders  ? 
Sheridan  says,  ''It  is  true  that  I  had  an  arrangement  with 
Sapte  that  he  was  not  to  pay  the  money  for  his  qualification, 
and  that  I  had  an  arrangement  with  Campbell  to  the  same 
effect,  but  Campbell  had  no  legal  claim  on  me.  It  is  true 
that  I  did  qualify  Campbell,  and  to  do  this  I  procured  the 
money  from  the  company  by  way  of  preliminary  expenses. 
I  qualified  the  directors,  and  they  knew  where  the  money 
came  from."  None  of  these  directors  have  denied  that  they 
received  their  qualification  from  Sheridan,  except  Campbell, 
who  has  appeared  by  his  counsel,  Mr.  Crossley,  who  has 
argued  upon  the  allegation  that  Campbell  paid  the  monejr 
himself ;  but  Campbell,  in  his  affidavit,  has  stated  that  Sheri- 
dan promised  it  should  cost  him  nothing,  and  it  did  cost 
him  nothing.  He  understood  that  Sheridan  would  pay  his 
qualification,  and  he  believed  that  Sheridan  considered  him- 
self in  Campbell's  debt  in  respect  of  some  previous  transac- 
tion. He  then  says  that  Sheridan  paid  him  before  he  paid 
his  calls  upon  the  shares. 

Now,  what  is  the  position  of  these  gentlemen?  It  was 
their  duty  as  trustees  to  take  care  of  the  money  and  to  pro- 
tect the  interests  of  the  shareholders,  instead  of  which  they 
entered  into  this  discreditable  arrangement  with  Sheridan. 
Not  one  of  them  ever  paid  a  penny.     After  having  paid  the 
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money  to  Sheridan  by  way  of  preliminary  expenses,  it  is 
396]  paid  back  to  them  to  relieve  *them  from  their  liability. 
Under  such  circumstances,  what  is  the  law  ? 

In  J)e  Buvigne's  Case{^\  Lord  Justice  James  said,  "The 
appellant  allows  himself  to  become  the  paid  a^ent  of  Hunt 
for  the  purpose  of  assisting  him  in  his  transactions  with  the 
company.  Hunt  said  to  this  gentleman,  '  I  will  name  you 
and  qualify  you  as  a  director.  Tou  shall  be  on  the  board 
as  my  nominee.  I  will  give  you  your  qualification,  and  the 
first  thing  you  have  to  do  is  to  carry  out  that  agreement  with 
me.'  "  And  his  Lordship  added,  '*It  is  impossible  to  say 
that  the  thing  is  not  as  gross  misconduct  as  any  man  in  the 
position  of  a  director  could  be  guilty  of." 

That  case  is  exactly  the  same  as  Hay's  Case  (*),  which  was 
decided  under  the  166th  section  of  the  Companies  Act,  1862. 
There  checks  were  drawn  by  the  directors  on  the  bankers  of 
the  company,  and  given  to  the  vendors  in  payment  of  the 
purchase- money,  and  one  of  the  checks  found  its  way  into 
Sir  J.  Hay's  bankers,  and  Sir  J.  Hay  gave  a  check  for  the 
same  amount  to  the  company  in  payment  for  his  shares. 

Then  there  is  one  of  the  last  cases  decided,  that  of  In  re 
Eupion  Oas  Company  (before  myself  on  the  17th  of  March, 
1877,  and  afterwards  by  the  Court  of  Appeal  on  the  9th  of 
June,  1877),  where  Aspinall  was  the  holder  of  shares  the 
money  for  which  had  been  paid,  but  it  was  money  borrowed 
of  a  banker,  which  was  to  be  paid  back  again.  It  was  a 
mere  trick ;  so  here  the  shareholders  paid  the  money,  and 
the  directors  got  that  money  and  paid  it  to  Sheridan,  who 
repaid  it  to  them.  The  pavment  by  way  of  preliminary 
expenses  was  merely  colorable.  It  is  a  clear  misfeasance  on 
the  part  of  the  directors,  and  a  gross  breach  of  trust  by 
them,  and  those  who  are  guilty  of  such  conduct  are  answer- 
able jointly  and  severally  to  repay  the  money.  They  are 
all  liable  for  the  whole  amount  of  £3,500. 

It  appears  that  one  of  the  directors.  Lord  Richard  Browne, 
has  paid  a  composition  of  £600  in  respect  of  his  liability, 
and  1  should  be  glad  if  the  other  gentlemen  would  make 
some  offer  which  could  be  accepted  by  the  official  liquidator ; 
but  all  I  can  do  is  to  decide,  upon  the  grounds  I  have  stated, 
that  all  of  them  are  jointly  and  severally  liable  for  the  whole 
397]  sum  of  £3,000,  with  interest  at  £6  *per  cent,  on  the 
£3,500,  from  the  day  a  of  the  payment  of  the  checks  to  Sheri- 
dan. As  to  the  costs,  they  must  all  be  jointly  and  several Ijr 
liable  to  pay  the  costs  in  chambers,  and  upon  thi-s  appli- 
cation.    They  will  have  fourteen  days  for  the  payment. 

(»)  5  Ch.  D.,  806, 322;  22  Eng.  R.,  107.    («)  Law  Rep.,  10  Ch.,  593 ;  14  Eng.  R.,  809. 
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Wingrove  appealed.  The  appeal  was  heard  on  the  19th 
of  December,  1877,  and  the  23d  of  January,  1878. 

Whitekorne^  for  Wingrove  :  Elliott  v.  Richardson  (')  is 
distinguishable.  The  preliminary  expenses  were  a  real  aebt 
from  the  company  to  Sheridan.  The  company  would  have 
had  to  pay  the  preliminary  expenses  if  Sheridan  had  not 
paid  them. 

[James,  L.  J.:  How  do  you  make  out  that  the  company 
were  liable  to  the  preliminary  expenses  ?] 

The  company  had  adopted  them  :  BagnaU  v.  Carlton  (*). 
Article  81  empowered  the  directors  to  pay  preliminary  ex- 
penses. 

[James,  L.  J. :  No,  only  to  repay  what  they  had  paid 
themselves.  Here  the  promoters  had  paid  themselves  m  a 
diflFerent  way.] 

Pearson! s  Casei^)  is  distinguishable.  There,  there  was 
no  binding  debt.  Here,  there  was  a  good  debt.  The  money 
was  Sheridan's  own,  and  he  was  at  liberty  to  pay  the  direc- 
tors' calls  if  he  thought  fit. 

Higgins^  Q.C.,  and  BeaUj  for  the  liquidator,  were  not 
called  on. 

Jessel,  M.R.:  As  I  intimated  during  the  course  of  the 
argument,  I  cannot  agree  with  the  Vice- Chancellor,  in  so  far 
as  he  charges  Wingrove  and  his  co-directors  with  fraud,  and 
makes  them  liable  on  that  ground  to  pay  the  £3,000.  It  does 
not  appear  to  me  that  they  were  guilty  of  any  fraud,  and  if  I 
may  give  an  opinion  which  is  *not  flattering  to  their  [398 
intellectual  faculties,  I  think  that  thev  were  rather  deceived 
than  deceivers.  We  have  to  deal,  however,  not  with  the 
Indgment  of  the  Vice-Chancellor,  but  with  his  decision. 
The  question  is,  whether  the  order  which  he  has  made  can 
be  supported  independently  of  the  reasons,  which  he  has 
given  for  it,  and  I  am  of  opinion  that  it  can ;  for  I  think 
that  the  directors  are  under  a  liability  to  repay  which  is  quite 
independent  of  the  amount  paid  on  their  shares,  and  of  the 
question  whether  directors  qualified  by  Sheridan  were  liable 
to  pay  np  their  shares  in  full.  The  question  is,  whether 
under  the  terms  of  sect.  166  of  the  Companies  Act,  1862, 
Wingrove  and  his  co-directors  have  misapplied  and  become 
liable  or  accountable  for  any  moneys  of  the  company.  Now, 
in  the  first  place,  it  is  proved  that  Edwards,  who  had  become 
entitled  to  sell  this  colliery,  made  an  arrangement  with  Sher- 
idan that  if  Sheridan  could  get  up  a  company  to  purchase 
it  for  £50,000,  and  would  pay  the  expenses  out  of  his  own 

(»)  Law  Rep.,  6  0.  P..  744.  (»)  4  Oh.  D.,  222;   G  Ch,  P.,  336;   22 

(*)  «  Ch.  D.,  871 ;  28  Eng.  Rep.,  1.  Eng.  R.,  127. 

25  Eng.  Rep.  47 
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pocket,  Edwards  would  sell  to  the  company  for  £50,000,  halt 
in  cash  and  half  in  shares,  and  woald  divide  the  profit 
equally  between  himself  and  Sheridan.  It  also  appears  that 
Sheridan  in  fact  got  np  the  company  by  procuring  some 
gentlemen  to  become  directors  of  it  on  the  terms  of  their  not 
paying  for  their  shares,  and  all  the  six  gentlemen  who  be- 
came directors  took  their  shares  without  ever  paying  for 
them.  This  also  is  to  be  noticed,  that  when  those  gentlemen 
entered  into  the  bargain  to  pay  the  £3,500  to  Sheridan  they 
were  not  legally  directors  of  the  company,  though  they  had 
agreed  to  become  directors.  Mr.  Wingrove  has  raised  a 
question  peculiar  to  himself  which,  for  the  purpose  of  the 
present  appeal,  it  is  not  necessary  to  decide.  He  contends 
that  thougn  he  did  not  himself  pay  a  shilling  for  his  shares 
he  was  entitled  to  consider  the  £500  paid  by  Sheridan  as  not 
a  voluntary  payment,  but  as  the  payment  of  a  legal  debt 
due  in  respect  of  services  rendered  by  him  in  inducing  Lord 
Richard  Browne  to  become  chairman  of  the  board  of  direc- 
tors of  the  company.  In  the  present  state  of  the  evidence 
I  cannot  help  thinking  that  if  I  had  to  decide  the  point  I 
should  decide  that  the  £500  was  not  a  legal  debt.  I  am 
disposed  to  think  that  if  a  man  is  promised  £500  if  he  can 
induce  a  person  to  become  a  director,  and  goes  to  that  per- 
399]  son  suppressing  ^the  fact  of  the  promise,  the  trans- 
action is  an  immoral  transaction,  and  the  person  who  was 
to  receive  the  bribe  could  not  maintain  an  action  for  it.  I 
should  not,  however,  be  willing  to  decide  this  question  with- 
out further  inquiry  into  the  facts,  and  for  the  present  pur- 
pose I  will  take  it  that  there  was  a  legal  debt  of  £500  due 
from  Sheridan  to  Wingrove,  which  I  am  willing  to  believe 
Wingrove  understood  to  be  the  case.  But  what  was  the 
bargain  with  Sheridan  ?  Sheridan  was  the  promoter  of  the 
company,  and  known  to  be  so,  and  I  cannot  believe  that  any 
men  of  business  dealing  with  him  could  suppose  that  he  was 
incurring  trouble  and  expense  without  a  view  to  making  a 
profit  out  of  the  transaction ;  and  no  source  is  suggested 
from  which  a  profit  could  come  except  the  funds  of  the 
company. 

On  the  13th  of  March,  1873,  Sheridan  writes  a  letter  to 
the  board,  saying,  "  It  is  I  believe  understood  and  agreed 
between  the  board  and  myself,  that  the  sum  of  £3,500  is  to 
be  paid  to  me  upon  allotment  for  my  risk  and  outlay  in  this 
matter,  as  preliminary  expenses."  That  is  what  is  com- 
monly called  promotion  money.  On  the  18th  he  writes  to 
the  chairmg.n  :  ''  In  the  event  of  there  being  no  allotment  of 
the  shares  of  the  Englefield  Colliery  Company,  Limited,  I 
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hereby  undertake  to  defray  all  the  expenses  in  connection 
with  the  formation  of  the  company,  and  to  hold  the  direc- 
toi-s  harmless  in  respect  of  the  same."     Therefore,  at  the 
time  of  the  formation  of  the  company,  these  gentlemen  had 
agreed  to  pay  Sheridan  promotion  money  out  of  the  funds. 
In  this  state  of  circumstances  Wingrove  says  that  £3,600 
was  paid  to  Sheridan  for  preliminary  expenses,  for  which  it 
Iwas  believed  that  the  company  was  liable,  but  I  am  satisfied 
that  there  was  no  real  investigation  of  the  amount  of  the 
claim.     The  first  item  mentioned  is  a  fee  of  £1,000  to  the 
brokers  for  allowing  their  names  to  be  used,  which  might  be 
a  useful  expense,  but  not  an  expense  incident  to  the  forma- 
tion of  the  company.     The  first  duty  of  Wingrove  and  his 
co-directors  was  to  ask  for  details  of  the  expenditure,  and 
see  what  Sheridan  was  getting.     The  81st  clause  of  the  arti- 
cles provides  that  the  directors  may  "pay  and  reimburse 
themselves  out  of  the  capital"  of  the  company,  or  any  other 
moneys  of  the  company  in  their  hands,  all  printing,  legal, 
and  other  expenses  whatsoever,  incurred  in  the  formation  of 
the  company;  also  they  may  pay  *brokers  and  others    [400 
a  commission  for  raising  the  capital  or  placing  the  shares  of 
the  company."     There  is  here  no  power  to  pay  Sheridan, 
the  words  evidently  refer  to  paying  the  persons  who  have 
done  the  work.     If  Sheridan  paid  those  persons,  the  direc- 
tors might  repay  him,  but  it  was  their  duty  before  doing  so 
to  ask  him  what  he  had  received  or  was  going  to  receive  for 
promotion  of  the  company  from  any  other  quarter,  and  to 
take  care  not  to  let  him  be  paid  twice  over,    fiut  in  fact  they 
did  pay  him  twice  over  without  making  proper  inquiry. 
They  had  placed  themselves  in  such  a  position  towards  him 
that  they  could  not  ask  him  the  question.    The^  had  bound 
themselves  hand  and  foot  by  agreeing  to  pay  him  this  sum, 
so  that  they  could  not  exercise  the  discretionary  power  con- 
ferred upon  them  by  clause  81,  and  the  transaction  cannot 
be  represented  as  an  honest  bona  fide  exercise  of  that  discre- 
tion.    The  directors  availed  themselves  of  a  power  which 
was  emphatically  a  discretionary  one,  and  made  it  a  means 
of  giving  away  the  property  of  the  company.    The  company 
was  formed  in  March ;  in  May  the  directors  vote  £1,200  to 
Sheridan  on  account  of  preliminary  expenses,  and  he  ap- 
plies it  in  paying  calls  on  the  directors'  shares,  and,  taking 
the  matter  in  the  way  most  favorable  to  Wingrove,  the  direc- 
tors who  had  taken  shares  were  never  called  upon  to  pay, 
but  wanted  to  get  the  money  in  this  way. 

I  am  always  extremely  unwilling  to  press  technical  points 
against  honest  trustees  who  are  fairly  performing  their  duty, 
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or  who  believe  they  are  fairly  performing  their  duty,  but  I 
confine  this  observation  purposely  to  the  case  of  conscien- 
tiously honest  trustees  who  are  anxious  to  do  their  duty, 
and  I  cannot  extend  it  to  the  case  of  gentlemen  who  enter 
into  this  kind  of  preliminary  agreement  from  which,  whether 
legal  or  not,  they  could  not  withdraw,  and  who  shut  their 
eyes  to  the  fact  that  Sheridan  was  making  a  large  profit  out 
of  the  transaction.  It  ajjpears  to  me  that  neither  legally  not 
substantially — I  do  not  like  to  say  morally — was  this  power 
fairly  or  properly  exercised.  Consequently  the  money  of 
the  company  has  in  fact  been  misapplied  and  the  order  of 
the  Vice-Chancellor  ought  not  to  be  disturbed.  With  re- 
gard to  costs,  Mr.  Wingrove  has  obtained  by  this  appeal  a 
very  considerable  advantage  with  regard  to  his  reputation 
and  position,  but  as  the  decision  of  the  Vice-Chancellor  has 
401]  not  been  altered,  this  will  *not  exempt  him  from  the 
payment  of  the  costs,  which  ought  to  follow  the  result. 

6agg ALLAY,  L.  J. :  These  five  directors  have  been  ordered 
jointly  and  severally  to  repay  £3,600,  with  interest,  less 
£500,  which  has  been  repaid  by  their  co-director.  This  sum 
of  £3,600  was  mainly  expended  in  paying  the  calls  on  the 
shares  of  the  directors,  the  p.ayments  being  made  at  diflFer- 
ent  times  between  the  6th  of  May,  1873,  and  the  4th  of 
March,  1874,  and  being  made  by  SHeridan  out  of  sums  re- 
ceived by  him  from  the  funds  of  the  company,  by  order  of 
the  directorSi  It  is  not  pretended  that  on  any  occasion 
when  the  directors  ordered  a  payment  to  Sheridan  any  ac- 
counts were  laid  before  them,  but  the  payments  were  made 
pursuant  to  an  agreement  entered  into  between  the  board 
and  Sheridan  on  a  day  before  the  day  on  which  the  company 
was  formed^  An  agreement  was  then  come  to  with  him  to 
pay  him  £3,600  for  preliminary  expenses.  I  cannot  shut 
my  eyes  to  the  fact  that  the  directors  were  nominees  of 
Sheridan,  and  that  he  had  agreed  to  indemnify  them  from 
all  liability  in  respect  of  their  shares.  All  of  them,  there- 
fore, had  an  interest  in  adopting  the  views  of  Sheridan,  and 
were  not  in  a  position  to  exercise  an  independent  judgment. 
It  is  not  pretended  that  the  tradesmen's  accounts  were  pro- 
duced, but  he  produced  a  list  in  which  he  had  entered  the 
sums  due  to  them  at  certain  amounts.  No  vouchers  were 
required,  and  the  resolution  was  for  payment,  not  on  pro- 
duction of  vouchers,  but  merely  on  production  of  letters 
from  the  tradesmen,  stating  that  they  did  not  hold  the  com- 
pany liable.  Payments  made  on  the  footing  of  an  agree- 
ment of  this  kind,  without  investigation,  were  improper.  It 
would,  in  my  view,  have  made  no  difference  if  there  had 
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been  no  agreement  by  Sheridan  to  pay  upon  the  shares 
taken  by  the  directors.  They  would  still  have  been  under 
an  incapacity  to  exercise  an  independent  judgment  in  voting 
to  him  this  sum  of  money.  I  am,  however,  satisfied  that 
these  payments  were  ordered  for  the  purpose  of  enabling 
him  to  pay  the  calls  on  the  shares.  I  am  of  opinion  that 
the  order  of  the  Vice-Chancellor  must  be  affirmed ;  but  I 
agree  with  the  Master  of  the  Rolls  in  saying  that  no  case  of 
frand  is  made  out  against  the  appellant. 

♦Thesiger,  L.J.:  I  agree  that  the  order  of  the  [402 
Vice-Chancellor  ought  to  be  affirmed.  I  do  not  see  that  the 
directors  did  anything  which  can  be  described  as  being  a 
gross  fraud,  or  as  being  a  fraud  at  all.  But  under  the  act 
it  is  not  necessary  that  we  should  come  to  the  conclusion 
that  there  has  been  fraud.  Sect.  165  does  not  merely  apply 
to  transactions  calling  for  moral  censure,  it  applies  equally 
to  a  misfeasance  not  calling  for  such  censure.  Under  the 
term  '* misapplication"  we  need  only  find  two  elements; 
that  moneys  of  the  company  have  been  applied  as  they  ought 
not,  and  that  the  directors  have  done  this  without  exercis- 
ing a  fair  discretion  as  to  the  propriety  of  the  application. 
What  are  the  facts  i  Edwards,  in  substance,  had  agreed  to 
purchase  the  colliery  for  £4,600  in  cash  and  £11,000  in 
shares.  In  February,  1873,  Edwards  and  Sheridan  agreed 
to  form  a  company  to  purchase  the  colliery  for  £60,000,  half 
in  cash  and  half  in  shares.  Edwards  in  his  evidence  says : 
"  I  agreed  with  Sheridan  that  he  was  to  get  up  the  company 
and  that  I  should  sell  to  the  company  for  £25,000  in  cash 
and  £25,000  in  paid-up  shares,  and  that  as  between  him  and 
myself  he  was  to  pay  all  expenses  up  to  allotment,  and  that 
we  would  equally  divide  the  surplus."  The  cash  payment 
was  afterwards  reduced  to  £8,600  and  the  share  payment 
increased  to  £41,500.  Edwards  received  the  £8,500  and  paid 
to  Sheridan  or  by  his  direction  £3,250.  Sheridan  therefore 
was  repaid  his  preliminary  expenses,  and  this  was  not  a  case 
in  which  the  directors  ought  to  have  exercised  the  discretion 

flven  them  by  article  81,  to  pay' these  expenses.  In  paying 
heridan  this  £3,600,  which  certainly  was  an  improper  |)ay- 
ment,  the  directors  did  not  use  ordinary  care  and  caution. 
I  agree  that  they  are  not  to  be  charged  with  moral  fraud, 
but  we  must  observe  the  position  in  which  they  stood  with 
respect  to  Sheridan.  Their  interests  were  in  some  respects 
identical  with  his  and  antagonistic  to  those  of  the  company, 
therefore  proof  of  care  and  caution  on  their  part  is  requisite. 
These  gentlemen  had  agreed  beforehand  to  pay  him  £3,600 
for  preliminary  expenses.     It  does  not  appear  to  me  that 
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such  an  agreement  would  by  itself  bring  the  directors  within 
sect.  165,  but  when  it  is  coupled  with  the  payment  by  Sher- 
idan of  the  calls  on  their  shares,  it  is  a  very  strong  circnra- 
403]  stance.  No  inquiry  was  made  of  Sheridan  as  *to  the 
profit  he  was  making  bv  the  transaction,  and  we  find  that 
the  payments  made  to  him  coincide  in  point  of  time  with 
payments  made  by  him  for  the  benefit  of  the  directors. 

I  think,  therefore,  that  there  Was  a  misapplication  of  the 
funds  of  the  company  for  which. the  directors  were  liable. 

Solicitor  for  the  liquidator :  If^.  C.  Mathews. 
Solicitors  for  the  directors :  Carr,  Bannister^  Davidson  & 
Morriss ;  Oehme  &  SuTn/merhays  ;  Kendall  &  Ccyngreve. 

See  23  Eng.  R.,  642  note.  of  the  proposed  corporation  ;  borrowing 
Several  persons  signed  articles  of  as-  money  on  their  own  notes  and  putting  it 
sociation,  fixed  the  amount  of  the  capi-  into  the  business,  with  the  knowledge 
tal  stock,  chose  officers,  and  issued  of  the  other  members,  buying  goods 
certificates  of  stock,  intending  to  form  from  the  other  subscribers  and  from 
a  corporation  under  the  St.  of  1866,  ch.  persons  who  had  not  subscribed,  and  in- 
290,  but  the  association  failed  to  be-  tending  to  turn  over  the  busings  to 
come  a  corporation.  Some  of  the  the  corporation  upon  its  organization, 
members  of  the  association  subscribed  Held,  on  a  bill  in  equity  by  A.  and  B. 
for  stock  and  received  certificates  there-  against  all  the  otlier  subscribers,  as 
for,  and  others  did  not  subscribe.  A.  partners,  for  a  settlement  of  the  alleged 
and  B.,  two  of  the  subscribers,  who  had  partnersliip  affairs,  that  neither  the  de- 
been  chosen  president,  and  treasurer  re-  fendants  who  had  subscribed  to  the 
spectively,  took  possession  of  real  estate  stock  of  the  proposed  corporation,  nor 
authorized  to  be  purchased  by  a  vote  those  who  had  not  subscribed,  were 
of  the  association,  and  carried  on  the  partners  with  A.  and  B.:  Ward  «. 
business  intended  to  be  carried  on  by  brigham,  127  Mass.,  24. 
the  corporation  when  formed,  as  agents 
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[1877     J.     144.] 

Copyright — Dexign — Agreement  for  Sale — Exdueive  Jiight  to  eell  Manufaetured  Artide 
— Registration — Proprietor — Assignment  or  License  not  in  Writing — 6  A  6  VieL 
c.  100,  s.  6. 

A  partial  assignment  of,  or  license  to  use,  a  design  under  sect.  6  of  the  act  6  &  6 
Vict.  c.  100,  must  be  in  writing,  and  can  only  be  made  by  a  registered  proprietor. 

By  a  verbal  contract  made  in  July,  1877,  C,  an  American  manufacturer,  purported 
to  sell  to  the  plaintiff  the  exclusive  rif^ht  to  sell  in  England  an  article  newly  designed 
and  then  about  to  be  manufactured,  and  also  to  obtain  such  protection  for  the  same  as 
he  could  do  under  English  law,  it  being  stipulated  that  the  plaintiff  should  obtain  the 
article  exclusively  from  C. :  by  the  same  contract  C.  agreed  to  sell  to  the  plaintiff  the 
first  twenty  cases  of  the  article  for  the  price  agreed  upon,  which  was  to  cover  both 
the  right  and  the  goods.  In  September,  1877,  the  cases  were  delivered  in  England  to 
the  plaintiff,  who  paid  the  money  due  under  the  contract.  Meanwhile,  in  August, 
1877,  the  plaintiff  had  obtained  registration  of  the  design  under  5  <fc  6  Vict  c.  100, 
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and  the  copyright  therein  was  (panted  to  him  for  the  term  of  three  years.  In  an  action 
to  restrain  the  alle/^ed  infringement  by  the  defendant  of  the  plaintiffs  copyright : 

Heldy  on  the  evidence,  that  the  plaintiff  had  not  acquired  under  the  contract  the 
right  to  apply  the  design  to  a  manufactured  article,  so  as  to  entitle  him  to  register 
it  in  his  own  name  under  the  act : 

Hdd,  also,  that  the  plaintiffs  right  (if  any)  to  protection  could  not  have  accrued 
till  the  completion  of  the  purchase. 

The  plaintiff  in  this  case,  who  carried  on  business  as  an 
importer  of  toys  and  other  articles  from  America,  sought  to 
restrain  an  alleged  infringement  bjr  the  defendant  of  the 
plaintiff's  copyright  in  a  design  of  which  the  plaintiff  claimed 
to  be  the  registered  proprietor,  as  being  a  new  and  original 
design  within  the  meaning  of  the  Designs  Copyright  Act,  5 
&  6  Vict.  c.  100. 

The  defendant  also  carried  on  a  basiness  similar  to  the 
plaintiff's  as  an  importer  of  toys  from  America. 

In  July,  1877,  Mr.  Crandall,  a  manufacturer  of  toys  in  the 
United  States  of  America,  was  in  communication  with  W. 
W.  Rose,  the  plaintiff's  agent  at  New  York,  with  respect 
to  a  new  toy  called  the  ''Schoolmaster  and  Desk"  which 
Crandall  then  had  in  preparation.  The  negotiations  were 
subsequently  carried  on  in  *New  York  between  Cran-  [405 
dall's  agents  at  that  place  and  Rose,  and  it  was  ultimately 
agreed  that  the  plaintiff  should  purchase  from  Crandall  the 
first  case  of  toys  manufactured  according  to  the  then  un- 

Sublished  design,  and  also  the  right  in  England  to  the 
esign  itself  for  the  sum  of  money  then  agreed  upon.  Cran- 
dall agreed  that  the  plaintiff  should  take  every  means  in  his 
power  to  protect  the  right  so  sold  to  him,  and  also  that  he 
(Crandall)  would  not  supply  any  toys  of  that  design  for  this 
country  except  to  the  plaintiff,  and  it  was,  on  the  plaintiff's 
behalf,  agreed  that  he  would  not  manufacture  the  toys,  but 
purchase  all  he  required  from  Crandall.  There  was  no  agree- 
ment in  writing  between  the  parties. 

Soon  afterwards  Crandall  lorwarded  the  first  case  of  toys 
made  by-  him  to  Rose,  to  forward  to  England,  to  enable  the 
plaintiff  to  protect  the  design.  Accordingly^,  on  the  7th  of 
August,  1877,  the  plaintiff  obtained  registration  under  the  act 
6  &  6  Vict.  c.  100,  and  a  copyright  in  the  same  was  granted  to 
him  for  the  term  of  three  vears.  In  September,  1877,  the 
plaintiff  received  the  case  of  toys,  and  paid  to  Crandall  the 
earn  agreed  upon. 

Subsequently  to  the  registration  by  the  plaintiff  and  the 
receipt  or  the  first  consignment,  the  defendant,  who  carried 
on  business  as  an  importer  of  toys  from  America,  sold  toys 
in  England  which  were  admitted  to  be  of  the  same  design  as 
those  sold  by  the  plaintiff.    These  toys  were  obtained  by 
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the  defendant  from  Crandall,  bat  it  was  alleged  by  the 
plaintiff  that  in  thus  supplying  them,  Crandall  was  not 
aware  that  they  were  destined  for  sale  in  England. 

The  plaintiff  thereupon  brought  his  action,  alleging  that 
the  defendant  had  knowingly  and  wrongfully  sold  the  toys 
in  infringement  of  the  plaintiff^ s  copyright,  and  claiming  an 
injunction  to  restrain  the  defendant  from  selling  the  toys  or 
infringing  the  plaintiff's  copyright. 

The  defendant,  by  his  statement  of  defence,  denied  that 
the  plaintiff  had  a  copyright  in  the  design,  which  he  alleged 
had  been  published  before,  and  he  further  alleged  that  the 
toys  sold  by  him  (the  defendant)  had  been  purchased  from 
Crandall  in  the  ordinary  way  of  business,  and  that  he  had 
the  same  right  to  resell  them  as  the  plaintiff. 
406]  *The  plaintiff,  on  the  other  hand,  alleged  that, 
though  the  defendant  had  obtained  the  toys  from  Crandall, 
the  latter  was  not  aware  that  they  were  intended  for  sale  in 
England. 

W.  W.  Rose  stated  in  his  evidence  before  the  court  that 
the  arrangement  made  by  him  on  Jewitt' s  behalf  with  Cran- 
dall was  that  he  (Rose)  was  to  have  one  of  the  copies  of  the 
toy  called  ''  Schoolmaster  and  Desk,"  designed  and  manu- 
factured by  Crandall,  but  not  quite  complete,  to  send  to  the 
plaintiff  for  the  purpose  of  obtaining  such  protection  for  it 
as  he  might  under  English  law,  and  tne  whole  matter  was  to 
be  kept  perfectly  secret  till  such  time  as  Jewitt  could  do  so. 
It  was  at  the  same  time  arranged  that,  when  the  goods  were 
manufactured  and  ready  for  delivery,  he  (Rose)  was  to  pur- 
chase the  first  twenty  cases,  and  that  for  tnese  and  the  right 
to  register  the  design  he  was  to  pay  Crandall ;  that  it  was 
further  agreed  that  he  was  to  have  as  many  more  of  the 
goods  as  he  could  sell,  and  that  Crandall  was  not  to  supply 
them  to  any  other  person  for  export  to  England ;  that  he 
understood,  as  part  of  the  consideration,  that  the  plaintiff 
should  use  every  reasonable  effort  to  extend  the  sale  in  Eng- 
land, and  should  not  sell  toys  bought  of  any  one  else ;  that 
the  goods  were  delivered  on  the  8th  of  September,  1877,  and 
that  he  (Rose)  paid  for  the  whole  660  dollars.  He  further 
stated  that  the  design  and  goods  were  not  separated  in  the 
agreement,  but  bought  and  paid  for  together,  and  that  he 
bought  the  right  to  register  the  design  so  as  to  obtain  the 
exclusive  use  of  it  in  this  counfry. 

Davey^  Q.C.,.  and  Chadwyck  Healey^  for  the  plaintiff: 
The  plaintiff,  under  the  contract,  obtained  from  Crandall 
for  valuable  consideration  a  new  and  original  design  within 
the  meaning  of  sect.  5  of  5  &  6  Vict.  c.  100.     He  was  there- 
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fore  entitled  to  register  the  same  as  his  own  copyright.  It 
is  true  that  there  was  no  actual  assignment  in  writing,  but 
we  contend  that  an  assignment  is  only  required  by  the  act 
to  be  in  writing  after  the  design  has  been  actually  registered. 
A  copyright  in  a  design  differs  from  that  in  a  book,  in  the 
latter  case  an  assignment  before  registration  must  be  in 
writing:  Layland  v.  Stewart {').^  This  is  not  necessary  in 
the  present  case,  for  the  copyright  only  arises  from  the 
^registration.  Even  assuming  that  the  plaintiff  was  [407 
a  mere  licensee,  he  would  still  be  entitled  to  protection  un- 
der sect.  5  of  the  act.  It  is  not  disputed  that  if  the  plaintiff 
is  entitled  to  copyright  he  is  entitle^  to  succeed  in  the  action. 

AstoThj  Q.C.,  and  Methold^  for  the  defendant :  The  plain- 
tiff is  not  entitled  to  the  copyright  in  this  design.  Under 
the  contract  with  Crandall  there  was  no  separate  consider- 
ation in  respect  of  the  design,  as  it  was  included  in  the  lump 
sum  paid  for  the  articles  purchased.  An  assignment  of  a 
right  to  be  registered,  whether  under  the  act  or  otherwise, 
must  be  in  writing. 

Jessel,  M.R.:  I  am  not  satisfied  on  the  evidence  that 
Crandall  ever  sold  or  that  the  plaintiff  ever  bought  the  de- 
sign ;  but  I  am  going  to  decide  also  on  another  point. 

As  I  understand  Mr.  Rose's  evidence  (and  I  am  assuming 
now  that  Jewitt  authorized  Rose  to  act  as  his  agent),  what 
was  really  sold  was  this:  the  exclusive  right  to  Jewitt  to 
sell  CrandalPs  toy  in  Europe,  and  the  right  to  take  such 
means,  by  patent  or  registration,  as  would  secure  that  ex- 
clusive right.  In  my  opinion,  that  does  not  include  the  right 
to  register  in  Jewitt' s  own  name,  because  a  registration  in 
Crandairs  name  would  have  effected  the  whole  of  the  secu- 
rity contemplated.  He  is  a  person  who  did  not  know  the 
law  of  England,  and  he  did  not  intend  to  do  more  than 
secure  the  right  of  selling  those  toys  manufactured  by  Cran- 
dall. I  do  not  think  that  is  a  right  of  design  at  all,  because, 
when  you  consider  what  the  right  to  a  design  is,  it  is  a  stat- 
utory right,  and  the  sole  right  to  apply  the  design.  The 
statute  5  &  6  Vict.  c.  100,  s.  3,  provides,  ''That  the  proprie- 
tor of  every  such  design,  not  previously  published,  either 
within  the  United  Kingdom  of  Great  Britain  and  Ireland, 
or  elsewhere,  shall  have  the  sole  right  to  apply  the  same  to 
any  articles  of  manufacture  or  to  any  such  substances,  as 
aforesaid." 

Now,  in  my  opinion,  Jewitt  never  had  the  right  to  apply 
the  design  to  any  article  manufactured.  It  is  expressly 
stated  that  Crandall  was  to  retain  the  right  to  manufacture 

(I)  4  Ch.  D.,  419;  20  Eng.  B.,  65i. 

25  Eng.  Rep.  48 
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the  articles.  I  cannot  find  in  this  act  of  Parliament  any 
408]  other  right.  There  is  *a  limitation  of  the  right,  for 
he  is  only  to  have  that  right  to  apply  it  for  a  certain  period, 
and  if  it  is  registered ;  but  the  thing  which  is  protected  is 
the  right  to  apply  the  design  to  the  articles  so  manufactured. 
As  I  said  before,  I  think  &andall  kept  it,  and  therefore  in 
no  sense  and  in  no  way  diet  Jewitt  become  the  proprietor  of 
the  design. 

Now,  what  else  could  he  claim  1  It  is  said  that  under  the 
3d  section  he  may  acquire  "the  right  to  apply  the  same"  to 
ornamenting  any  one  or  more  articles  of  manufacture.  That 
is  all  he  has  to  acquire-r-''the  right  to  apply  the  same." 
The  words  of  the  6th  section  are  the  same.  Then  it  goes  on, 
*'and  also  every  person  upon  whom  the  property  in  such 
design  or  such  right  to  the  application  thereof  shall  de- 
volve." That  is  the  same  thing.  The  only  right  dealt  with 
by  the  act  is  the  right  to  apply  the  design.  It  appears  to 
me,  in  order  for  a  man  to  be  a  proprietor  within  the  act,  he 
must  have  some  right,  either  general  or  limited,  to  apply 
the  design.  Therefore  I  hold  that  Jewitt  is  not  a  proprietor 
at  all,  either  of  the  entire  right,  or  of  a  limited  right. 

Now,  I  want  to  deal  with  another  question  raised  in  argu- 
ment, which,  although  perhaps  it  is  not  necessary  for  me  to 
decide,  I  wish  to  deal  with,  and  give  my  opinion  on,  for 
what  it  is  worth  as  to  the  law,  and  that  is  with  regard  to 
a  verbal  contract  in  fieri.    The  facts  seem  to  be  these. 

An  arrangement  made  in  July — I  will  assume  now  that 
Crandall  and  Jewitt  were  the  parties — if  they  dealt  by  their 
respective  agents  they  were  the  parties — to  sell  a  right  to 
apply  the  design  for  a  limited  space  in  Europe,  as  is  alleged 
to  be  tlie  case  here,  and  a  parcel  of  goods  to  which  the  de- 
sign was  to  be  applied  at  a  future  day,  that  is,  to  be  deliv- 
ered and  to  be  paid  for  on  deliverv.  The  delivery  takes 
place  in  September.  I  hold  that  before  September  nothing 
passed.  It  is  quite  plain  that  it  was  inchoate  until  Septem- 
ber, and  until  the  delivery  of  the  goods  there  was  no  com- 
plete bargain.  Mr.  Jewitt,  as  Mr.  Rose  told  us — and  I  must 
say  he  gave  his  evidence  in  a  very  candid  and  satisfactory 
manner — did  not  agree  to  buy  one  as  separate  and  distinct 
from  the  other,  but  bought  both  right  and  goods  together. 
He  would  not  have  paid  his  660  dollars  if  he  had  got  no 
goods,  and  therefor^,  until  the  goods  were  delivered,  there 
409]  was  nothing  to  pass  *the  right  to  the  design  to  Jew- 
itt ;  and  it  seems  to  me  that  in  no  way  by  this  verbal  con- 
tract, even  supposing  a  verbal  contract  would  do,  did  any- 
thing pass  to  Jewitt  at  all,  supposing  I  was  wrong,  which 
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I  do  not  think  I  am,  as  to  the  meaning  of  a  design.    I  think, 
therefore,  on  this  ground  also  Jewitt  fails. 

Now  I  come  to  another  question,  and  I  must  say  that  the 
point  is  not  as  clear  upon  the  act  of  Parliament  as  I  could 
wish.  This  act  of  Parliament  requires  the  assignment  of  a 
copyright  in  a  design  to  be  in  writing.  We  must  recollect 
that  this  right  is  a  statutory  right,  it  is  created  by  this  stat- 
ute. Of  course  the  statute  which  creates  it  may  also  point 
out  how  it  is  to  be  assigned  or  dealt  with.  It  seems  to  me, 
on  the  fair  construction  of  the  act  of  Parliament,  although  I 
admit  it  is  very  obscure — and,  as  I  have  often  said  in  these 
matters  with  regard  to  these  obscure  instruments,  whether 
they  are  acts  of  Parliament  or  wills,  opinions  may  differ — 
that  the  assignment  or  license  must  be  in  writing. 

My  reason  for  saying  so  is,  that  when  you  come  to  look 
at  the  framing  of  the  act  of  Parliament  it  stand  in  this  way: 
the  3d  section  provides  that  the  proprietor  of  a  design  shall 
have  the  sole  right  to  apply  the  same  to  any  articles  of  man- 
ufacture for  a  certain  term  of  years.  Then  when  you  come 
to  the  5th  section  it  makes  the  proprietor  who  is  to  have  this 
sole  right  not  merely  a  sole  proprietor  but  a  limited  pro- 
prietor, including,  as  I  read  it,  a  license.  The  words  are : 
"Every  person  acquiring  for  a  good  or  a  valuable  considera- 
tion a  new  and  original  design,  or  the  right  to  apply  the 
same,"  which  is  the  same  thing  for  the  purpose  of  the  act 
of  Parliament,  "to  any  one  or  more  of  the  articles  registered, 
or  any  one  or  more  substances" — you  can  divide  it  in  that 
way,  and  can  give  a  right  to  apply  it  to  certain  articles  and 
not  to  others — "every  person  upon  whom  the  property  in 
such  design  or  such  right  to  the  application  thereof  shall 
devolve" — it  may  devolve  on  an  executor,  and  so  on — 
"  shall  be  considered  the  proprietor  of  the  design."  There- 
fore a  licensee  does  acquire  the  right  to  a  design  as  well  as 
an  assignee,  so  that  a  partial  assignee  or  a  total  assignee,  or 
any  person  upon  whom  the  right  may  devolve,  whether 
executor  or  aaministrator,  is  also  within  the  act.  Then  it 
gives  the  person  the  right  not  as  proprietor  according  to  the 
3d  section,  but  to  the  extent  to  which  his  right  may  have 
been  acquired,  but  *not  otherwise.  It  is  a  kind  of  [410 
supplement  to  or  interpretation  of  the  3d  section.  He  shall 
have  the  sole  limited  right,  or  the  limited  sole  right.  It  is 
not  absolutely  exclusive,  but  only  to  the  extent  of  excluding 
other  persons  who  have  not  any  share  of  the  right  at  all, 
and  no  further. 

But  as  I  read  the  6th  section  it  provides  that  the  person 
purchasing  or  otherwise  acquiring  the  right  to  use  any  such 
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design  "may  enter  his  title  in  the  register  hereby  provided, 
and  any  writing  purporting  to  be  a  transfer  of  such  design 
and  signed  by  the  proprietor  thereof,  shall  operate  as  an 
effectual  transfer ;  and  the  Registrar  shall,  on  request  and 
the  production  of  such  writing,  or  in  the  case  of  acquiring 
such  right  by  any  other  mode  than  that  of  purchase  on  the 
production  of  any  evidence" — that  is  devolution,  such  as 
death  or  administration — "to  the  satisfaction  of  the  Regis- 
trar," enter  it  in  the  register.  Now,  what  is  the  entering 
on  the  register?     "I,  A.  B.,  author  or  proprietor  of  design 

No. ,  naving  transferred  my  right  thereto,"  &c.    That 

shows  it  is  a  design  already  registered.  You  cannot  enter 
on  the  register  a  transfer  of  any  design  not  registered,  and 
that  transfer  must  obviously  be  in  writing,  because  the 
writing  is  produced  to  the  Registrar.    So  that  whenever  you 

f^et  a  partial  assignment,  or  a  license,  or  a  devolution  by 
aw  after  the  registration,  it  obviously  must  be  in  writing. 

On  the  other  hand,  can  you  register  an  assignment  or 
license  before  the  proprietor  himself  has  registered?  It 
would  have  this  very  singular  consequence  if  you  could.  If 
a  license  by  the  author  or  the  sole  proprietor  of  a  design  be 
granted  before  registration,  and  the  licensees  had  a  right  to 
register  and  to  publish,  nobody  else  could  register  it  after- 
wards, and  the  original  proprietor  would  lose  his  right, 
which  would  be  a  singular  result.  Whereas,  if  the  provi- 
sion of  the  act  is,  as  I  think  it  is,  to  have  registration  on  the 
part  of  the  author  and  proprietor  before  he  grants  out  the 
partial  interests,  then  there  is  no  difficulty,  oecause  every 
man  who  gets  a  partial  interest  registers  under  the  6th  sec- 
tion, and  that  grant  must  be  in  writing.  It  seems  to  me 
that  that  is  the  real  meaning  of  the  act,  although  it  is  not  so 
perfectly  expressed  as  I  should  like. 

I  think  that  is  slightly  corroborated  by  the  10th  section, 
which  provides  that  '*  in  any  suit  in  equity  which  may  be 
411]  instituted  by  *the  proprietor  of  any  design  or  the 
person  lawfully  entitled  thereto  relative  to  such  design,  if 
it  shall  appear  to  the  satisfaction  of  the  judge  having  cog- 
nizance of  such  suit  that  the  design  has  been  registered  m 
the  name  of  a  person  not  being  the  proprietor  or  lawfully 
entitled  thereto,  it  shall  be  competent  for  such  judge  in  his 
discretion  by  a  decree  or  order  m  such  suit  to  direct  either 
that  such  registration  be  cancelled  (in  which  case  the  same 
shall  thenceforth  be  wholly  void)  or  that  the  name  of  the 
proprietor  of  such  design  or  other  person  lawfully  entitled 
thereto  be  substituted  m  the  register  for  the  name  of  such 
wrongful  proprietor  or  claimant." 
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That  shows,  as  it  appears  to  me,  that  it  was  intended  that 
the  original  proprietor  should  register.  I  am  satisfied  that 
the  meaning  of  the  act  is  to  maKe  the  law  very  similar  in 
that  respect  to  the  patent  law,  where  the  original  patentee 
having  granted  the  license,  the  licensee  comes  afterwards  and 
registers.  There  are  also  other  points  in  the  case  upon  which 
I  think  it  probable  the  plaintiffs  might  not  have  succeeded. 

The  action  must  be  dismissed  with  costs. 

Solicitor  for  the  plaintiff :   TT.  W,  Wynne, 
Solicitors  for  the  defendant :  Saunders^  Hawksford  & 
Bennett. 


[8  Chancery  Division,  411.] 
M.R.,  March  6,  1878. 

In  re  Mason. 
Mason  v.  Robinson. 

[1877    M.    878.] 


WiU — Oi/i  of  Annuity — Diredum  to  pay  otU  o/Moome  of  Rmduary  Sttate — Charges 

on  Corpun — Charging  Prospective  Income. 

A  testator  bequeathed  life  annuities  to  yarions  persons,  and  then  bequeathed  his 

feneral  personal  estate  to  trustees,  "  upon  trust  out  of  the  income  thereof  to  pay  and 
eep  down  "*  the  annuities,  and,  "  subject  thereto,"  upon  trusts   for  his  son  and 
dauj^hters : 
Hdd,  that  the  annuities  were  chargeable  on  the  corpus. 

W.  H.  Mason,  coachmaker,  by  his  will,  dated  the  Ist  of 
March,  1876,  bequeathed  to  his  wife  an  annuity  of  £500 
(afterwards  *increased  by  codicil  to  £700)  during  her  [412 
life ;  to  each  of  his  daughters  who  should  be  married  in  his 
wife's  lifetime  an  annuity  of  £100  during  the  joint  lives  of 
such  daughters  and  his  wife ;  and  also  certain  life  annui- 
ties, amounting  altogether  to  £140,  to  his  sisters  and  brother 
therein  named.  And  the  testator  bequeathed  his  personal 
estate  not  specifically  disposed  of  to  trustees  upon  trust  for 
sale,  and  to  invest  the  proceeds  in  some  or  one  of  the  invest- 
ments thereinafter  authorized,  "and  to  stand  possessed 
thereof  upon  trust  out  of  the  income  thereof  to  pay  and  keep 
down  sucn  of  the  annuities  hereinbefore  bequeathed  as  for 
the  time  being  shall  be  payable ;  and  subject  thereto,"  and  to 
the  provisioils  thereinafter  contained  as  to  advances  or  gifts 
to  his  daughters  in  case  of  their  marrying,  and  to  his  son  in 
case  of  the  transfer  of  his  business  to  him,  upon  trust,  so  long 
as  his  said  son  should  be  living  and  under  the  age  of  twenty- 
one  years,  to  accumulate  and  invest  the  surplus  income; 
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and  from  and  after  his  said  son  attaining  twentv-five  years, 
or  from  and  after  his  death,  if  he  should  die  under  that  age, 
in  trust,  as  to  the  capital  and  accumulations,  for  his  (testa- 
tor's) two  daughters  equally;  and  the  will  contained  certain 
trusts  of  the  daughters'  shares  by  way  of  settlement,  with  a 
remainder  over,  in  certain  events,  upon  trusts  under  which 
the  son  was  interested. 

The  testator  died  in  January,  1877,  leaving  his  widow,  his 
son,  who  was  now  twenty-one  years  of  age,  and  his  two 
daughters,  both  of  whom  were  under  age  and  unmarried. 

Besides  the  annuity  of  £700  to  the  testator's  widow,  the 
annuities  to  his  sisters  and  brother  were  immediately 
payable. 

The  annual  income  of  the  testator's  general  personal  es- 
tate amounted  to  about  £70<}  per  annum  only,  and  therefore 
was  now  and  probably  for  some  years  to  come  would  be  in- 
sufficient to  keep  down  the  annuities,  amounting  to  £840  at 
present  payable. 

Under  these  circumstances  the  widow  brought  this  action 
against  the  testator's  trustees  and  executors,  and  his  three 
children,  claiming  a  declaration  that  her  annuity  of  £700  as 
well  as  the  other  annuities,  ought  to  be  paid  out  of  the  cap- 
ital and  accumulations  of  the  testator's  residuary  personal 
estate,  so  far  as  the  income  of  such  residuary  personal  estate 
should  be  insufficient  to  pay  the  annuities. 

The  action  now  came  on  upon  motion  for  judgment. 
413]    *Davey^  Q.C.,  and  Shebbeare^  for  the  plaintiflf :    The 
annuities  being  charged  upon  the  income,  and  the  capital 
given  over  *' subject  thereto,"  the  corpus  is  liable:    Birch 
V.  Sherratt^'). 

[They  were  stopped  by  the  court.] 

Bagsho/we^  Q.C.,  land  Chubby  for  the  children :  This  case 
is  singular,  because  there  is  an  absolute  prior  gift  of  an 
annuity,  which  does  not  occur,  apparently,  in  any  of  the 
reported  cases ;  but  we  submit  that  the  corpus  is  not  liable, 
and  that  this  is  a  simple  case  of  tenant  for  life  and  remain- 
derman, as  in  Attorney-Oeneral  v.  PovMen  ('),  Baker  v. 
Baker  (*),  Miller  v.  Hn/Mlestone  ('),  and  Michell  v.  Wilton  (*). 
It  may  be  a  question  whether,  if  the  annuities  are  not 
charged  on  the  corpus,  they  are  not  a  continuing  charge  on 
the  prospective  income ;  Taylor  v.  Taylor  (*) ;  even  after 
the  deaths  of  the  annuitants ;    Booth  v.  CouUon  (') ;  and 

(')  Law  Rep.,  2  Ch.,  644.  (»)  23  W.  R.,  789. 

(«)  8  Hare,  565.  (•)  Law  Rep.,  17  Eq.,  324 ;    7  Eng.  R., 

(»)  6  H.  L.  C,  616.  848. 

{*)  3  Mac.  A  G.,  618.  (')  Law  Rep.,  6  Ch.,  684. 
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probably  that  construction  would  be  more  unfavorable  to 
the  children. 

They  also  cited  Wright  v.  CalUnder  i^)."] 
Jessel,  M.R.,  referred  to  Stclfox  y,  Sugd€n{*).'} 

Roxburgh^  Q.C.,  for  the  trustees. 

Jessel,  M.  R.  :  I  have  not  received  from  the  learned  coun- 
sel on  either  side  a  suggestion  that  there  is  any  authority 
that  where  there  is  a  simple  gift  of  an  annuity  followed  by 
a  direction  to  set  apart  a  fund  to  secure  it,  that  will  cut 
down  the  right  of  the  annuitant  to  receive  only  the  income 
of  the  fund :  I  must  therefore  assume  that  no  such  auXhor- 
ity  exists. 

Now  here  is  a  gift  of  certain  annuities,  and  a  trust  or 
direction  to  set  apart  a  fund  to  answer  them  is  created  in 
this  way:  the  testator  beqpeaths  his  residuary  personal 
estate  to  trustees  upon  *trust  for  sale,  and  to  invest  [414 
the  proceeds  in  some  or  one  of  the  investments  thereinafter 
authorized,  *'and  to  stand  possessed  thereof  upon  trust  out 
of  the  income  thereof  to  pay  and  keep  down  such  of  the  an- 
nuities hereinbefore  bequeathed  as  for  the  time  bein^  shall 
be  payable;  and  subject  thereto "  upon  trusts  for  his  son 
and  daughters. 

The  question  is,  what  is  the  meaning  of  the  trust  in  this 
will  ?  it  is  a  trust  to  keep  down  the  annuities,  in  the  first 
place,  no  doubt,  out  of  income,  but  it  is  not  the  less  a  trust 
to  keep  down :  it  does  not  do  more  than  indicate  a  mode  of 
providing  for  the  annuities  previously  given.  Why,  then, 
should  it  prevent  payment  of  the  annuities  being  made  out 
of  the  capital  if  the  income  proves  insufficient?  I  am  of 
opinion  it  ought  not  to  do  so,  and  that  the  arrears  of  the 
annuities  may  be  paid  out  of  the  capital  if  the  specific  means 
provided  for  payment  shall  not  be  found  sufficient  for  the 
purpose. 

Now  there  are  two  classes  of  cases  between  which  I  think 
a  distinction  should  be  made.  The  first  is  a  class  of  cases 
of  which  Baker  v.  Baker  {*)  is  an  instance,  in  which  the  tes- 
tator has  not  given  the  annuity  at  all,  but  has  directed  a 
sum  of  money  to  be  set  apart  which  shall  be  sufficient  to 
pay  an  annual  sum,  and  then  directs  the  income  of  the  sum 
so  set  apart  to  be  paid  to  a  person  for  life.  That  is  not  a 
gift  to  an  annuitant  of  a  sum  of  money  specifically  men- 
tioned, but  it  is  a  direction  to  set  apart  a  capital  sum,  and 
what  is  given,  and  what  the  person  to  whom  the  income  is 
to  be  paid  takes,  is  the  income  of  that  capital  sum  which  ac- 

(»)  2  D.  M.  A  G.,  662.  («)  Job.,  284.  (»)  6  H.  L.  C,  616. 
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ernes  due  during  bis  life,  and  nothing  else.  That  is  the  true 
explanation  of  uie  decision  in  Baker  v.  Baker, 

There  is  another  class  of  cases  of  which  Booth  v,  Coul- 
ton{')  is  one,  in  which  there  is  not  a  gift  of  an  annuity 
simpUciier^  but  a  fund  is  directed  to  be  invested,  or  there 
is  an  existing  investment,  or  an  existing  estate  producing 
income,  and  the  testator  directs  that  out  of  the  income  of 
the  sum  to  be  invested,  or  of  the  existing  investment,  or  out 
of  the  rents  of  the  existing  estate,  a  life  annuity  is  to  be  paid, 
and  subject  thereto  the  fund  or  estate  is  to  go  elsewhere. 

That  class  of  cases  has  been  held  to  mean  this,  that,  there 
415]  being  *no  direl;tion  that  the  annuity  is  to  be  paid  out 
of  the  income  to  accrue  during  the  life  of  the  annuitant,  the 
annuity  is  a  charge  upon  the  income  even  beyond  the  life  of 
the  annuitant,  so  that  no  one^an  take  the  income  till  the 
arrears  of  the  annuity  are  satisned. 

Now,  my  view  is,  as  I  have  said,  that  the  words  here  are 
sufficient  to  create  a  charge  of  the  annuities  upon  the  corpus ; 
but  if  I  am  not  right  in  that  view,  the  words  are  at  all  events 
sufficient  to  bring  the  case  within  the  second  class  of  cases, 
that  is,  to  create  a  charge  of  the  annuities  upon  the  income 
until  the  arrears  of  the  annuities  are  made  up.  I  have  not, 
however,  been  pressed  to  adopt  that  view,  and  looking  at 
the  authorities  and  the  reason  of  the  thing,  I  do  not  think  I 
ought  to  extend  that  inconvenient  construction  to  a  case 
where  there  is  a  clear  prior  gift  of  an  annuity,  as  in  the 
present  instance. 

There  will,  therefore,  be  a  direction  that  the  growing  de- 
ficiency of  income  to  pav  the  annuities  shall  from  time  to 
time  be  made  up  out  of  the  capital. 

Solicitor :   A.  T.  Cox. 

(»)  Law  Rep.,  6  Ch.,  684. 


[8  Chancery  Division,  416.] 
M.R.,  March  7,  1878. 

Cannon  v.  Villars. 

[1878      C.      490.] 

Landlord  and  Tenant — Right  of  Way^  Restricted  or  General — Obetruelion — 

Injunction. 

Defendant,  the  owner  of  a  hoose  with  a  gateway  and  a  pared  rood  nnder  it  leading 
to  a  paved  yard,  and  a  vacant  piece  of  ground  at  tho  rear,  aj^rced  to  q^rant  to  the 
plaintiff  a  lease  of  the  house  and  vacant  ground  and  the  appurtonanccs.  with  power 
to  erect  on  the  vacant  ground  a  workshop  for  the  pur[)Ose8  of  his  business  as  a  gas 
engineer,  and  it  was  stipulated  that  the  plaintiff  should  not  obstruct  the  gateway, 
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except  for  the  purposes  of  ingress  and  egress.  The  workshop  was  erected,  and  the 
only  access  to  it  by  yehicles  was  through  the  gateway  and  over  the  yard  which  were 
also  the  only  approach  to  the  stables  of  the  defendant,  who  carried  on  business  in 
adjoining  premises.  The  defendant's  vans,  before  the  agreement  was  entered  into, 
had  often  stood  in  the  yard  when  not  in  use.  The  plaintiff  now  alleged  that  the  de- 
f<>ndant  blocked  up  the  gateway  and  yard  with  his  vans,  and  prevented  the  access 
of  carta  and  vehicles  to  his  workshop : 

Hdd,  that,  under  the  agreement,  the  plaintiff  had  an  implied  right  of  *way  [416 
through  the  gateway  and  over  the  yard  for  the  reasonable  pnritoses  of  his  business ; 
that  such  right  was  general  and  not  restricted ;  and  that  he  was  entitled  to  an  in- 
junction to  restrain  the  defendant's  obstruction. 

This  was  an  action  to  restrain  the  obstraction  of  a  right  of 
Way  under  an  agreement. 

At  the  time  when  the  agreement  was  executed  the  defend- 
ant was  the  owner  in  fee  of  a  house,  No.  1  Bath  Street, 
Southwark,  with  a  gateway  under  it,  and  a  yard  at  the  rear, 
part  of  which  was  covered.  The  road  under  the  gateway, 
and  also  the  yard,  were  paved  with  stone  and  formed  the 
only  approach  to  certain  stables  belonging  to  and  occupied 
by  the  defendant.  The  defendant,  who  was  an  upholsterer, 
carried  on  business  in  premises  adjoining,  and  kept  vans  for 
the  purposes  of  his  business,  which  before  and  at  the  time 
when  the  agreement  was  entered  into  were  kept  standing, 
when  not  in  use,  in  the  covered  part  of  the  yard. 

On  the  24th  of  June,  1876,  the  defendant  entered  into 
an  agreement  with  the  plaintiff,  who  was  a  manufacturing 
gas  engineer,  which  agreement,  so  far  as  material,  was  as 
follows : — 

^'  The  landlord  agrees  with  the  tenant  to  grant  to  him,  his 
executors,  administrators,  or  nominees,  and  the  tenant  agrees 
with  the  landlord  to  take,  all  that  messuage  situate  at  No.  1 
Bath  Street,  together  with  a  piece  of  vacant  ground  in  the 
rear  thereof,  measuring  forty  feet  long  and  ten  feet  wide  at 
one  end,  and  fifteen  feet  wide  at  the  other  end,  with  the  ap- 
purtenances, for  the  term  of  fourteen  years. 

^'  The  said  lease  is  to  contain  all  usual  and  proper  cove- 
nants, and  particularly  power  for  the  tenant  to  erect  on 
the  said  vacant  piece  of  ground  a  workshop  for  the  pur- 
pose of  his  business  as  a  gas  engineer ;  and  such  lease  and 
the  counterpart  thereof  are  to  be  prepared  at  the  expense  of 
the  tenant. 

"The  tenant  is  in  no  way  to  obstruct  the  entrance  and 
gateway,  except  by  the  use  of  the  entrance  for  the  purposes 
of  ingress  and  egress,  neither  shall  the  tenant  underlet  the 
said  house  or  workshop  without  the  written  consent  of  the 
landlord." 

The  plaintiff  had  entered  into  possession  and  erected  at 
26  Eng.  Rep.  49 
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the  rear  of  the  yard,Mn  pursuance  of  the  agreement,  a  work- 
shop in  which  he  carried  on  his  said  business. 
417]  *The  only  means  of  access  from  the  high  road  to 
the  workshop,  excepting  through  the  house  door,  was 
through  the  gateway  and  over  the  yard.  The  gateway,  when 
unobstructed,  was  sufficiently  wide  to  admit  the  passage  of 
trucks,  carts,  and  vehicles  of  all  kinds. 

The  plaintiff  alleged  that  it  was  necessary,  for  the  pur- 
poses 01  his  business,  that  there  should  be  a  free  and  unob- 
structed means  of  ingress,  egress,  and  regress  for  trucks, 
carts,  vans,  and  horses  through  the  gateway  and  over  the 
yard ;  that  in  June,  1877,  the  defendant  began,  and  had 
since  continued,  to  block  up  and  obstruct  the  gateway  and 
yard  by  permitting  his  vans  to  be  drawn  within  the  same 
and  to  remain  there  at  all  hours  of  the  day  and  night,  so 
that  frequently  only  a  passage  of  from  two  to  four  feet  was 
left,  ana  sometimes  there  was  no  room  for  a  single  person 
to  pass ;  that  thus  the  plaintiff  was  prevented  from  using 
the  gateway  and  yard  for  the  purpose  of  taking  into  or  re- 
moving from  his  workshop  any  work  or  materials  requiring 
for  their  conveyance  a  truck,  cart,  or  van,  and  from  enjoy- 
ing such  ri^ht  of  access  as  for  the  purposes  of  his  business 
he  was  entitled  to  enjoy. 

The  plaintiff  alleged  that  he  had  sustained  loss  and  injury 
by  these  acts  of  the  defendant,  and  claimed  an  injunction 
to  restrain  the  defendant,  his  agents  or  workmen,  from 
obstructing  or  blocking  up  the  gateway  and  yard,  or  from 
interfering  with  the  free  ingress  and  egress  of  the  plaintiff, 
with  or  without  trucks,  vans,  carts,  and  other  vehicles. 

The  defence  was  that  the  plaintiff  had  only  a  right  of 
footway  under  the  agreement,  and  Aot  a  right  of  way  for 
trucks,  carts,  vans,  or  other  vehicles ;  also,  that  the  defend- 
ant had  been  in  the  habit  of  using  the  covered  part  of  the 
yard  for  his  own  vans  before  the  agreement  was  entered 
into,  and  was  still  entitled  to  place  them  there  when  not  in 
actual  use. 

Chitty,  Q.C.,  and  Tremlett^  for  the  plaintiff:  The  plain- 
tiff in  this  case  seeks  to  establish  a  right  of  way  either  by 
grant  or  necessity  through  the  entrance  or  gateway  under 
the  house  he  occupied  and  over  the  yard  to  the  workshop 
which  he  has  erected  at  the  rear,  and  claims  an  injunction 
to  restrain  the  defendant  from  blocking  it  up  by  his  vans. 
418]  The  defendant  *admit8  that  the  plaintiff  is  entitled  to 
a  right  of  footway,  but  we  contend  the  words  of  the  agree- 
ment give  him  a  general  and  not  a  limited  right  of  way,  for 
he  was  authorized  "to  erect  on  the  vacant  piece  of  ground 
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a  workshop  for  the  purposes  of  his  business  as  a  gas  en- 
gineer." This  would  imply  such  right  of  access  to  the  work- 
shop when  erected  as  the  purposes  of  his  business  required, 
including  necessarily  access  by  carts  or  wagons. 

In  Newcomen  v.  uoulson  (*),  where  an  award  under  an  In- 
closure  Act  directed  that  certain  allottees  of  land  should 
have  a  right  of  way  which  in  terms  was  only  applicable  to 
agricultural  purposes,  and  provided  that  in  case  they  should 
*'shut  out"  the  way  the  same  should  be  of  a  certain  width, 
an  owner  of  one  of  the  allotments  having  commenced  build- 
ing houses  upon  the  way,  which  was  before  a  trackway,  it 
was  held  that  they  were  entitled  to  qpnstruct  a  substantial 
roadway  applicable  to  the  purposes  for  which  it  was  now 
being  applied. 

The  grantee  of  a  tenement  is  entitled  to  suflBcient  wav- 
leave  for  the  purposes  of  his  tenement.  Here  the  right 
claimed,  having  regard  to  the  plaintiff's  business,  which  is 
referred  to  in  the  agreement,  must  include  the  right  of  access 
for  vehicles,  and  the  defendant  should  be  restrained  by  in- 
junction from  the  obstruction  complained  of. 

Davet/,  Q.C.,  and  W.  C.  Harxey^  for  the  defendant: 
There  is  nothing  in  this  case  to  show  that  this  is  a  way  of 
necessity,  nor  can  it  be  implied  as  a  way  of  grant.  The 
words  of  the  agreement,  which  is  only  an  informal  agreement 
for  a  lease,  cannot  be  construed  as  giving  more  than  a  right 
of  footway  to  the  defendant's  workshops. 

In  Cousens  v.  Rose  Q?  where,  under  a  lease  of  a  dry  dock 
and  warehouses,  a  rignt  of  way  was  established  over  the 
whole  of  a  strip  of  land  between  the  dock  and  the  ware- 
houses, it  was  neld  that  the  right  was  confined  to  foot  pas- 
sengers. 

In  construing  this  agreement  regard  must  be  had  to  the 
relative  position  of  the  parties  and  to  the  use  made  by  the 
plaintiff  of  this  gateway  and  yard  at  the  time  when  the  agree- 
ment was  entered  into.  It  appears  that  the  plaintiff  had 
been  in  the  habit  of  using  *the  gateway  and  yard  for  [419 
his  own  vans,  as  they  constituted  the  only  approach  to  his 
stables,  and  the  vans  when  not  in  use  usually  stood  under 
the  covered  part  of  the  yard.  He  cannot  therefore  now,  in 
the  absence  of  express  words,  be  deprived  of  the  reasonable 
use  of  the  gateway  and  yard,  especiallv  as  by  the  agreement 
the  tenant  was  in  no  way  to  obstruct  the  entrance  and  gate- 
way, except  for  the  purposes  of  ingress  and  egress.  At  any 
rate,  if  the  injunction  is  granted,  it  cannot  extend  to  deprive 
the  defendant  of  the  reasonable  use  of  his  own  freehold.     In 

(«)  6  Ch.  D.,  188;  21  Eng.  R.,  851.  (•)  Law  Hep.,  \%  E^.,  366, 
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the  United  Land  Co.  v.  Gfreat  Eastern  Railway  Co.  ('), 
where  an  injunction  was  granted  to  restrain  the  obstruction 
of  the  free  use  of  level  crossings  over  a  railway,  claimed  by 
the  occupiers  of  neighboring  houses,  the  injunction  did  not 
extend  to  restrain  the  company  from  the  use  of  the  railway 
for  the  reasonable  and  proper  working  of  the  traffic. 

Jessel,  M.R.:  This  case  has  been  elaborately  argued, 
but  I  confess  it  appears  to  me  that  there  is  really  no  question 
either  as  to  what  is  the  law  or  as  to  what  is  the  true  con- 
struction of  this  agreement.  In  construing  all  instruments 
you  must  know  what  the  facts  were  when  the  agreement  was 
entered  into.  The  first  fact  here  is  that  the  only  access  to 
the  piece  of  ground  let  to  the  plaintiff  for  the  purpose  of  the 
erection  of  the  workshop  available  for  any  cart,  wagon,  or 
other  vehicle,  was  through  a  paved  gateway  which  was  the 
entrance  to  a  long  yard  also  paved  in  a  manner  fitted  for  the 
passing  of  carts,  wagons,  and  other  carriages.  As  I  under- 
stand, it  was  a  stone  paved  way,  so  stoned  as  to  be  sufficient 
and  proper  for  that  passage.  The  only  other  access  at  all 
to  the  locus  in  quo  was  through  a  door  of  the  house  through 
which  it  is  admitted  carts,  wagons,  and  carriages  could  not 
pass.  The  ownership  both  of  the  land  of  the  yard  and  of 
the  gateway  was  in  the  landlord,  the  defendant,  Mr.  Villars. 

The  plaintiff  is  a  ^as  engineer,  and  wished  to  take  the  piece 
of  land  up  the  yara  for  the  purpose  of  building  a  workshop 
on  it.  At  the  time  the  agreement  was  entered  into  the  land- 
420]  lord  had  *some  stables  up  the  yard,  to  which,  I  am 
told,  no  coach  house  was  attachea,  and  he  used  vans  for  the 
purpose  of  his  business,  and  those  vans,  of  course,  when  in 
use  were  outside  in  the  streets  of  the  town,  and  when  not  in 
use  were  put  under  the  covered  portion  of  the  yard,  which  im- 
mediately adjoined  the  gateway  or  entrance.  It  was  stated 
that  these  vans  did  not  go  out  tor  a  whole  day,  although  on 
working  days  they  usually  went  out  for  the  whole  or  a  part 
of  the  daylight. 

Now  I  will  say  a  word  or  two  about  the  law.  As  I  under- 
stand, the  grant  of  a  right  of  way  per  se  and  nothing  else 
may  be  a  right  of  footway,  or  it  may  be  a  general  right  of 
way,  that  is,  a  right  of  way  not  only  for  people  on  foot  but 
for  people  on  horseback,  for  carts,  carriages,  and  other  vehi- 
cles. Which  it  is,  is  a  question  of  construction  of  the  grant, 
and  that  construction  will  of  course  depend  on  the  circum- 
stances surrounding,  so  to  speak,  the  execution  of  the  instru- 
paent.  Now  one  of  those  circumstances,  and  a  very  material 
circumstance,  is  the  nature  of  the  locus  in  quo  over  which 

0)  Law  Rep.,  10  Ch..  686,  affirming  S.  C,  7  Eng.  R.,  738. 
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the  right  of  way  is  granted.  If  we  find  a  right  of  way  granted 
over  a  metalled  road  with  pavement  on  both  sides  existing 
at  the  time  of  the  grant,  the  presumption  would  be  that  it 
was  intended  to  be  used  for  the  purpose  for  which  it  was 
constructed,  which  is  obviously  the  passage  not  only  of  foot 
passengers,  but  of  horsemen  and  carts.  Again,  if  we  find 
the  right  of  way  granted  along  a  piece  of  land  capable  of 
being  used  for  the  passage  of  carriages,  and  the  grant  is  of 
a  right  of  way  to  a  place  which  is  stated  on  the  face  of  the 
grant  to  be  intended  to  be  used  or  to  be  actually  used  for  a 
purpose  which  would  necessarily  or  reasonably  require  the 
passing  of  carriages,  there  again  it  must  be  assumed  that 
the  grant  of  the  right  of  way  was  intended  to  be  eflfectual 
for  the  purpose  for  which  the  place  was  designed  to  be  used, 
or  was  actually  used. 

Where  you  find  a  road  constructed  so  as  to  be  fit  for  car- 
riages and  of  the  requisite  width,  leading  up  to  a  dwelling 
house,  and  there  is  a  grant  of  a  ri^ht  of  way  to  that  dwelling 
house,  it  would  be  a  grant  of  a  right  of  way  for  all  reason- 
able purposes  required  for  the  dwelling  house,  and  would 
incluae,  therefore,  the  ri^ht  to  the  user  of  carriages  by  the 
occupant  of  the  dwellingTiouse  if  he  wanted  to  take  the  air, 
or  the  right  to  have  a  wagon  drawn  up  to  the  door  when 
*the  wagon  was  to  bring  coals  for  the  use  of  the  dwell-  [421 
ing  house.  Again,  if  the  road  is  not  to  a  dwelling  house  but 
to  a  factory,  or  a  place  used  for  business  purposes  which 
would  require  heavy  weights  to  be  brought  to  it,  or  to  a 
wool  warehouse  which  would  require  bags  or  packages 
of  wool  to  be  brought  to  it,  then  a  grant  of  right  of  way 
would  include  a  right  to  use  it  for  reasonable  purposes,  suf- 
ficient for  the  purposes  of  the  business,  which  would  include 
the  right  of  bringing  up  carts  and  wagons  at  reasonable  times 
for  the  purpose  of  the  business.  That  again  would  afford 
an  indication  in  favor  of  the  extent  of  the  grant.  If,  on  the 
other  hand,  you  find  that  the  road  in  question  over  which 
the  ^rant  was  made  was  paved  only  with  flagstones,  and 
that  It  was  only  four  or  five  feet  wide,  over  which  a  wagon 
or  cart  or  carriage  ordinarily  constructed  could  not  get,  and 
that  it  was  only  a  way  used  to  a  field  or  close,  or  some- 
thing on  which  no  erection  was,  there,  I  take  it,  you  would 
say  that  the  physical  circumstances  showed  that  the  right 
of  way  was  a  right  for  foot  passengers  only.  It  might  in- 
clude a  horse  under  some  circumstances,  but  could  not  be 
intended  for  carts  or  carriages.  Of  course  where  you  find 
restrictive  words  in  the  grant,  that  is  to  say,  where  it  is  only 
for  the  use  of  foot  passengers,  stated  in  express  terms,  or  for 
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foot  passengers  and  horsemen,  and  so  forth,  there  is  nothing 
to  argue.  I  take  it  that  is  the  law*.  Prima  facie  the  grant 
of  a  right  of  wav  is  the  grant  of  a  right  of  way  having  regard 
to  the  natare  ox  the  road  over  which  it  is  granted  and  the 
purpose  for  which  it  is  intended  to  be  used  ;  and  both  those 
circumstances  may  be  legitimately  called  in  aid  in  determin- 
ing whether  it  is  a  general  right  of  way,  or  a  right  of  way 
restricted  to  foot  passengers,  or  restricted  to  foot  passengers 
and  horsemen  or  cattle,  which  is  generally  called  a  drift 
way,  or  a  general  right  of  way  for  carts,  horses,  carriages, 
and  everything  else. 

Applying  those  rules  to  the  case  before  me,  I  must  say  I 
have  no  doubt  whatever  as  to  the  meaning  of  the  agreement. 
[His  Lordship  then  stated,  the  terras  of  the  agreement.] 
What  do  we  here  find  ?  First  we  find  the  plaintiff  is  to  have 
power  to  build  on  the  vacant  piece  of  land.  That  is  very 
material,  because  it  is  admitted  on  the  part  of  the  defendant 
that  for  the  purpose  of  building  in  London  you  require  the 
422]  right  to  bring  up  carts  or  *wagon8  with  building  ma- 
teriate,  as  otherwise  you  cannot  build  conveniently  or  rea- 
sonably. To  this  extent,  then,  at  all  events,  it  is  absolutely 
necessary  that  he  must  have  the  right  to  come  with  car- 
riages or  carts.  How  does  he  get  it?  Only  under  those 
words,  "ingress  and  egress  ;"  for  I  agree  entirely  with  the 
argument  on  the  part  of  the  defendant,  that  where  you  find 
an  express  right  of  way  granted  (for  there  is  no  question 
about  way  of  necessity),  it  is  a  mere  question  of  construction 
as  to  what  the  extent  of  the  right  of  way  granted  is.  That 
being  so,  it  is  plain  that  he  must  have  the  right  for  wagons 
and  carts,  at  all  events,  while  he  is  building.  What  is  to 
limit  it?  I  see  no  words  of  limitation.  If  he  has  ingress 
and  egress  for  wagons  and  carts  for  building,  why  not  at 
all  times  ?  However,  the  matter  does  not  stop  there.  What 
is  he  to  use  it  for?  He  is  to  use  the  workshop  for  his  busi- 
ness as  a  gas  engineer.  It  cannot  be  seriously  contested 
that  the  plaintiff  has  a  right  to  bring  up  trucks,  which  he 
constantly  does,  and  indeed  that  is  not  contested  ;  whether 
he  absolutely  wants  to  take  up  carts  is  more  in  contest,  but 
has  he  not  a  right  to  take  up  coals  in  a  cart  or  wagon  ?  A 
gas  engineer  wants  coal,  and  indeed  everybody  wants  coal 
in  this  climate  at  some  period  of  the  year,  whether  he  is  a 
gas  engineer  or  not ;  and  is  it  to  be  suggested  that  the  man 
who  is  to  build  a  workshop  and  use  it  for  the  purpose  of  a 
gas  engineer  has  not  a  right  to  bring  a  cartful  of  coals  up  to 
the  shop?    When  you  come  to  look  at  it  in  that  way,  it  is 
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obvioas,  without  going  into  evidence,  that  it  is  a  reasonable 
use  of  tlie  right  of  way,  and  a  use  suitable  for  the  business 
which  is  to  be  carried  on,  that  he  should  use  the  right  of 
ingress  and  egress  for  the  purpose  of  bringing  up  a  truck  or 
a  cart  when  wanted.  That  being  so,  it  seems  to  me  this  is 
clearly  to  be  held  a  general  right  of  way. 

Then  there  is  this  consideration  also  that  it  is  admitted, 
from  the  width  of  the  way,  and  from  the  character  of  the 
way,  and  from  the  mode  in  which  the  way  was  paved,  that 
it  is  a  cartway  or  carriageway,  and  nothing  else,  except  in 
so  far  as  a  carriageway  and  cartway  always  include  a  foot- 
way. It  was  constructed  for  that  purpose,  and  used  for  that 
purpose.  Therefore  we  have  the  other  ground  also  present 
m  this  case. 

Now,  as  regards  the  position  of  the  vans,  it  is  quite  true 
the  owner  of  the  stables  and  the  owner  of  the  vans  did  at 
one  time  put  *his  vans  on  his  own  freehold,  as  he  [423 
had  a  right  to  do,  before  he  executed  the  grant.  But  is  there 
anything  in  that  circumstance  to  show  that  he  is  to  con- 
tinue to  put  them  there,  obstructing  the  right  of  way  grant- 
ed 1  I  cannot  find  it  at  all.  It  may  be,  after  he  granted 
the  right  of  way,  he  could  not  keep  his  vans  there  quite  mo 
long  as  before ;  probably  he  could  not  keep  them  there  all 
day  at  times  when  the  plaintiff  wanted  to  take  his  trucks  up. 
But  that  is  not  a  permanent  physical  obstruction  forming  a 
portion  of  the  property  demised  at  the  time  the  right  of  way 
18  granted  over  it ;  it  is  a  temporary  ^ccident  of  the  business 
carried  on  by  the  grantor,  which  might  be  discontinued  at 
any  moment.  And  even  if  it  had  been  necessary,  which  it 
is  not,  that  his  vans  should  be  removed  altog(^her.  I  should 
not  think  that  circumstance  was  one  which  interfered  with 
the  proper  legal  construction  of  the  grant.  I  am  of  opinion, 
therefore,  that  the  plaintiff  is  right,  and  entitled  to  an  in- 
junction to  restrain  the  defendant,  his  servants,  agents, 
workmen,  and  others  from  blocking  up  or  obstructing  or 
permitting  the  blocking  up  or  obstructing  the  entrance  or 
yard  so  as  to  interfere  with  the  reasonable  use  by  the  plain- 
tiff, his  servants,  workmen  and  agents,  with  trucks,  vans, 
carts,  and  other  vehicles  for  the  purpose  of  his  business  as  a 
gas  engineer.  It  is.  not  intended  to  prevent  the  defendant 
putting  his  vans  there  as  he  did  before,  or  to  prevent  the 
the  plaintiff  from  moving  them  as  he  did  before. 

Solicitors :   Woodbridge  &  Sons  ;  W.  Maynard. 
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See  21  Eng.  R.,  862  note;  23  Eng.  right  to  have  the  passage-way  kept 

R.,  707  note.  clear   and   unincumbered    tbronghont 

The  owners  of  three  separate  estates  its    entire   length    and    breadth,   and 

abutting  on  a  passage-way  leading  from  not  merely  a  reasonable  right  of  way 

a  public  street  in  a  city,  and  owned  by  over  it. . 

them  in  common,  in  1769,  executed  an  If  A.  and  B.  own  separate  estat«>8 

indenture  by  which  it  was  agreed  that  abutting  on  a  passage-way  owned  by 

the  passage-way  measured-  nine  feet  on  them  in  common,  which  each  has  the 

the  street  and  six  feet,  four  inches  at  right  to  have  kept  open  and  unincum- 

the   upper   end,    and   that   it   should  bered  throughout  its  entire  length  and 

always  lie  open  and  unincumbered  for  width,  and  B.  places  therein  obstrac- 

the  use  of  their  respective  estates  ac-  tions  of  a  permanent  and  continuous 

cording  to  these   measurements.      In  character,  to  the  injury  of  A. 's  estate, 

1826,  the  then  owners,  by  deed,  nar-  A.    may   maintain    a    bill    in    ccjuity 

rowed  the  way  at  one  end  and  widened  against  him,  after   notice  to  remove 

it  at  the  other,  but  made  no  change  in  them,    although    A.    has    previoasly 

its  use,  and  referred  to  the  indenture  brought  an  action  at  law  against  H., 

of  1769  for  a  more  particular  descrip-  which  is  still  pending :  Nash  v.  New 

tion.    Held,  that  each  owner  had  a  England,  etc.,  127  Mass.,  91. 


[8  Chai^cery  Division,  424.] 
M.R.,  May  1,  1878. . 

424]  *Mayer  v.  Murray. 

[1877    M.     142.] 

Practice — Mortgagee  in  Posaesnon — "  Utnuxl  Account  '* — Proceeds  of  Sale — "  Wilful  De- 

fardt" — Form  of  Judgment, 

In  an  action  for  account  by  a  mortgagor  against  a  mortgagee  in  possession  who 
has  sold,  the  mortgagor  is  entitled  to  an  accoant  of  the  proceeids  of  sale  received  bv 
the  mortgagee  or  by  his  order  or  for  his  use,  **  or  whicti  without  his  wilfal  defaaft 
might  have  been  so  received ; "  altliough  wilful  default  may  not  have  been  chargtHl 
in  the  pleadings  and  proved  at  tlie  trial ;  but  such  an  account  does  not  entitle  the 
mortgagor  to  question  the  propriety  of  the  sale  or  the  adequacy  of  the  amount  for 
which  uie  property  has  been  sold. 

Job  V.  Job  (')  explained. 

The  statement  of  claim  alleged  that  in  1868  the  plaintiff 
mortgaged  certain  leasehold  houses  to  E.  W.  Robertson  as 
security  for  £2,000 ;  that  in  1870  Robertson  entered  into 
possession  of  the  mortgaged  premises,  and  afterwards  sold 
the  same  by  auction  in  lots ;  and  that  the  defendant,  J.  Mur- 
ray, was  Robertson's  executor. 

The  plaintiff  claimed  to  have  it  declared  that  the  defend- 
ant was  liable  to  pay  him  certain  specific  sums  of  money, 
and  also  to  account  for  all  moneys  received  by  Robertson 
and  the  defendant  and  each  of  them,  -'or  which  but  for 
their  or  his  wilful  default  might  have  been  received  by  them 
or  him,  and  also  for  all  profits  made  by  the  defendant  in  re- 
spect of  the  premises  ; "  and  that  an  account  might  be  taken 
on  the  footing  of  the  foregoing  declarations  of  what  was  due 

0)  6  Ch.  D.,  662 ;  28  Eng.  R.,  162. 
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to  the  plaintiff  in  respect  of  the  mortgaged  premises ;  with 
consequential  relief. 

The  defence  admitted  the  mortgage,  the  taking  possession 
of  the  mortgaged  premises,  and  tne  fact  of  the  sale,  but  de- 
nied any  liabiUty. 

The  action  came  on  for  trial  on  the  19th  of  March,  1878, 
when  the  order  made,  according  to  the  Registrars  note, 
was,  *^  Decree  the  usual  order  for  account  against  a  mort- 
gagee in  possession,  and  ^dismiss  the  rest  of  the  ac-  [425 
tion."  The  counsel  for  the  plaintiff  indorsed  his  brief, 
"Decree  an  account  of  all  the  moneys  received  in  respect  of 
the  mortgaged  premises  by  Robertson  and  the  defendant,  or 
which  might  have  been  received  by  them  without  wilful  de- 
fault, and  dismiss  the  rest  of  the  action."  The  counsel  for 
the  defendant  indorsed  his  brief  in  substantially  the  same 
terms,  except  that  '*  wilful  default"  was  limited  to  the  rents 
and  profits  and  did  not  extend  to  the  proceeds  of  sale. 

The  minutes  of  judgment  as  given  out  by  the  Registrar 
directed,  in  addition  to  the  usual  account  of  rents  and  profits 
which  the  mortgagee  might  have  received  without  his  wilful 
default ;  an  inquiry  whether  anv  of  the  hereditaments  com- 
prised in  the  mortgage  security  had  been  sold,  and,  if  so,  by 
whom ;  and  if  it  should  appear  that  any  part  thereof  had 
been  sold  by  Robertson  or  the  defendant,  Murray,  then  an 
account  of  the  proceeds  of  any  such  sale  received  by  Rob- 
ertson or  the  defendant,  Murray,  or  by  any  other  person  by 
their  order  or  for  their  use,  "or  which  without  the  wilful 
default  of  the  said  E.  W.  Robertson  or  of  the  said  defend- 
ant, J.  Murray,  might  have  been  so  received." 

The  statement  of  claim  contained  allegations  amounting 
to  charges  of  wilful  default  against  Robertson  and  the  de- 
fendant, Murray,  but  at  the  trial  the  plaintiff  failed  to  prove 
them. 

The  defendant  now  applied  to  his  Lordship  to  settle  the 
minutes  by  striking  out  the  ''wilful  default"  clause  in  the 
proceeds  of  sale  account. 

Millar y  for  the  defendant :  There  is  no  form  of  the  court 
which  charges  a  mortgagee  in  possession  with  wilful  default 
except  in  respect  of  rents  and  profits,  and  it  is  entirely  novel 
to  say  that  a  mortgagee  selling  is  liable  for  wilful  default, 
when  no  case  of  wilful  default  Das  been  proved  against  him. 
The  two  forms  of  a  decree  against  a  mortgagee  in  possession 
in  Seton  on  Decrees  ('),  charge  wilful  default  only  in  respect 
of  rents  and  profits,  and  the  reason  why  be  is  so  charged  is 
that  he  must  account  for  what  he  receives  in  his  character 

(»)  8d  ed.,  pp.  866,  367. 

26  Eng.  Rep.  60 
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of  mortgagee  in  possession :  all  he  has  to  show  is  that  the 
original  owner  is  not  injnred  by  his  having  taken  possession. 
426]  I  do  not  *dispute  the  right  of  the  mortgagor  to  have 
an  account  of  proceeds  of  sale,  but  I  submit  that  to  charge 
the  mortgagee  with  wilful  default  under  that  account,  no 
case  having  been  proved  against  him,  is  entirely  contrary  to 
the  usual  practice,  and  if  the  indorsement  on  my  brief  is 
correct,  your  Lordship  intended  that  "wilful  default" 
should  be  confined  to  rents  and  profits,  in  the  usaal  way. 

Mulligan^  for  the  plaintiff,  was  not  called  upon. 

Jessel,  M.R.:  The  question  I  have  to  decide  is  one  of 
principle,  and  it  also  depends  to  a  certain  extent  upon  au- 
thority. There  seems  to  be  some  doubt  as  to  what  order  I 
made  at  the  trial  of  the  action,  but  what  I  really  did  decide 
at  the  time  I  take  from  the  Registrar's  note.  From  that 
note  I  see  I  directed  the  "usual  account  against  a  mort- 
gagee in  possession,"  under  the  circumstances  that  the 
mortgagee  in  possession  had  received  the  rents  and  sold, 
and  tne  real  question  is,  what,  under  such  circumstances,  is 
the  proper  form  of  account  to  be  adopted  on  an  order  for 
the  "  usual  account  against  a  mortgagee  in  possession  ?" 

Now,  there  is  very  little  to  be  found  upon  the  subject  in 
the  books ;  the  first  question,  then,  I  mu^st  consider  is,  what 
is  the  principle?  Every  mortgagee  who  sells  and  receives 
the  purchase-money  is  liable  for  wilful  default  if  he  does 
not  receive  what  he  might  have  received  by  due  diligence  ; 
so  is  any  ordinary  trustee.  Therefore  the  only  point  is 
whether  you  ought  to  make  a  decree  against  him  for  wilful 
default  without  wilful  default  being  charged  against  him 
on  the  pleadings  and  proved  at  the  trial ;  because,  if  the 
charge  is  proved  at  the  trial,  there  is  no  doubt  what  the 
proper  form  of  decree  ought  to  be. 

I  will  here  say  a  word  upon  the  case  of  Joh  v.  J6b{^) 
which  was  recently  before  me  and  which,  I  understand,  has 
led  to  some  misapprehension.  I  there  said  that  In  an  admin- 
istration action  an  order  charging  an  executor  with  wilful 
default  may  be  made  at  any  time  during  the  progress  of  the 
action.  Now  an  order  charging  an  executor  with  wilful  de- 
427]  fault  could  not  be  made  unless  he  was  so  *charged 
in  the  pleadings:  therefore  the  charge,  unless  originally 
pleaded,  must  be  introduced  by  amendment — that  is,  of 
course  by  amendment  at  any  sta^e  of  the  action  at  which 
amendments  may  be  made,  that  is,  before  judgment.  The 
general  rule  is  that  in  every  case  an  order  charging  wilful 

(0  6  Ch.  D.,  662 ;  23  Eng.  R.,  1 62. 
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defaalt  must  be  based  upon  a  charge  of  wilful  default  in  the 
pleadings. 

There  has,  however,  been  always  one  exception  to  that 
rule,  namely,  in  the  case  of  a  mortgagee  in  possession.  You 
always  make  a  decree  against  him  of  wilful  default  in 
respect  of  rents  and  profits,  though  no  charge  of  wilful  de- 
fault has  been  made  on  the  pleadings  and  there  has  been 
no  proof  of  it  at  the  trial.  That  is  the  exception  to  the  gen- 
eral rule.     On  what  principle  does  that  exception  depend  ? 

Now  upon  that,  one  may  refer  to  the  books  to  see,  first, 
what  is  the  extent  of  the  exception  to  the  general  rule,  and, 
secondly,  what  is  the  supposed  reason  on  which  the  excep- 
tion is  founded.  One  reason,  perhaps,  formerly,  was  that 
the  court  looked  with  less  favor  on  a  mortgagee,  who, 
though  a  trustee,  derives  a  benefit  from  his  trust,  than  on 
ordinary  or  gratuitous  trustees  who  receive  no  remuneration 
for  their  duties.     I  will  first  of  all  refer  to  the  text-books. 

In  Seton  on  Decrees  (*)  only  two  forms  are  given  of  a  de- 
cree against  a  mortgagee  in  possession,  but  neither  of  them 
relate  to  the  case  of  a  sale  by  the  mortgagee ;  they  do  not 
therefore  throw  much  light  upon  the  subject.  But  on  refer- 
ring to  Mr.  Fisher's  very  learned  work  on  Mortgages,  I  find 
he  says  this (') :  "The  account  usually  directed  against  the 
mortgagee  in  possession  either  of  tangible  property  or  of  a 
business  is  of  what  he  has,  or  without  wilful  default  might 
have,  received  from  the  time  of  his  taking  possession." 

The  rule  as  so  stated  covers  the  case  before  me.  It  covers 
tangible  property  or  the  good- will  of  a  business,  the  mort- 

fagee  being  liable  to  account  for  what  without  wilful  default 
e  might  have  received  from  the  time  of  his  taking  posses- 
sion. Mr.  Fisher's  statement  of  the  rule  is  quite  general, 
and  would,  in  my  opinion,  be  sufficient  to  decide  the  case 
even  if  it  stood  alone ;  but  there  are  two  authorities  which 
seem  to  me  to  be  conclusive  on  the  point :  *one  of  [428 
them  is  Williams  v.  Price  {^\  before  Sir  John  Leach.  There 
a  debtor  who  was  entitled  to  a  judgment  debt  assigned  it  to 
his  creditor  by  way  of  mortgage.  By  the  creditor's  wilful 
default,  he  having  sued  out  execution,  but  omitted  to  en- 
force it,  the  debt  ultimately  became  lost,  and  the  question 
was  whether  the  creditor  ought  to  be  responsible  for  the 
loss.  Sir  John  Leach  says  this  (*) :  *'Here  the  creditor,  by 
suing  out  execution,  assumed,  as  it  were,  the  possession  or 
control  of  this  judgment  in  exclusion  of  the  assignor,  and  is 
within  the  principle  which  charges  the  creditor  in  possession 

0)  8d  ed.,  pp.  866,  867.  (»)  1  S.  A  S.,  581.      * 

O  8d  ed.,  vol  ii,  p.  943.  (*)  1  S.  A  S.,  687. 
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of  property  held  by  him  as  a  security,  not  only  with  what 
he  actually  receives,  but  with  what  he  might  have  received 
but  for  his  wilful  default  or  neglect." 

Here,  then,  I  have  the  principle  stated  by  a  learned  judge 
of  great  experience,  namely,  that  where  a  creditor  has  the 
control  of  a  security  he  is  chargeable  with  what  he  might 
have  received  from  it  but  for  his  wilful  default. 

The  only  other  case  to  which  I  think  it  necessary  to  refer 
— no  authorities  have  been  cited  to  me — is  Lord  Kefisington 
y.  Bouverie{').  There  Lord  Justice  Turner  saysf),  *'No 
special  case  of  wilful  default  is  made  by  this  bill,  and  this 
court,  as  I  apprehend,  never  directs  an  account  of  what, 
without  wilful  default,  might  have  been  received,  otherwise 
than  upon  a  special  case  made  for  the  purpose,  except  in 
the  case  of  a  mortgagee  in  possession."  And  further  on  he 
says  ("),  "  A  mortgagee,  when  he  enters  into  possession  of 
the  mortgaged  estate,  enters  for  the  purpose  of  recovering 
both  his  principal  and  interest,  and,  the  estate  being,  in  the 
eye  of  this  court,  a  security  only  for  the  money,  the  court 
requires  him  to  be  diligent  in  realizing  the  amount  which  is 
due,  in  order  that  he  may  restore  the  estate  to  the  mort- 
gagor, who,  in  the  view  of  this  court,  is  entitled  to  it.  It  is 
part  of  his  contract  that  he  should  do  so." 

It  appears  to  me,  therefore,  both  on  principle  and  author- 
ity, that  the  proper  form  of  account  against  a  mortgagee  in 
possession  who  has  sold  is,  an  account  of  the  proceeds  of 
sale  received  by  him  or  by  his  order  or  for  his  use,  "or 
429]  which  without  his  wilful  default  *might  have  been 
so  received."  The  minutes  as  given  out  by  the  Registrar 
must  therefore  stand,  but  it  should  be  clearly  understood 
that  the  account  is  to  be  limited  to  the  proceeds  of  the  sales, 
and  does  not  entitle  the  plaintiff  to  impeach  or  question  the 
propriety  of  the  different  sales,  or  tne  adequacy  of  the 
amounts  for  which  the  properties  were  sold. 

Solicitors :  H.  J.  Woodfin ;  W.  M.  Miller. 

Q)  7  D.  M.  A  G.,  184.  («)  7  D.  M.  A  G.,  168.         («)  7  D.  M.  A  G.,  167. 
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[8  Chancery  Division,  480.]  ■ 

V.C.M.,  Feb.  4,  6;  March  19,  1878. 

*R0WB0THAM  V.  DUNNETT.  [430 

[1876    R.     227.] 
WiU — Secret  Trust — Charitable  Purposet — TenanU  in  Common, 


A  testatrix  devised  real  estate  to  two  persons,  their  heirs  and  assigns,  as  tenants  in 
common,  for  their  personal  use  and  benefit,  without  any  restriction,  trust,  or  condi- 
tion whatever.  One  of  the  devisees  was  a  mere  acquaintance  of  the  testatrix,  and  the 
other  was  her  solicitor,  who  prepared  her  will  and  to  whom  she  expressed  her  in- 
tention of  leaving  her  property  to  cftiaritable  purooses.  The  solicitor  informed  her 
that  snch  a  devise  would  not  be  legal,  and  this  absolute  gift  was  then  executed.  No  un- 
dertaking, express  or  implied,  was  given  by  the  devisees  to  accept  a  charitable  trust, 
though  the  testatrix  probably  expected  that  the  devisees  would  apply  the  property 
to  some  good  and  usenil,  but  not  necessarily  charitable,  purpose  : 

Held,  that  whatever  mis ht  have  been  the  wish  or  expectation  of  the  testatrix,  the 
devisees  were  not  bound  by  any  secret  trust  to  carry  out  such  intention,  but  were 
free  to  dispose  of  the  property  as  they  pleased ;  and  an  action  claiming  to  have  the 
devise  declared  void  was  dismissed. 

One  of  the  devisees  had  no  intimation  daring  the  life  of  the  testatrix  that  she  had 
devised  property  to  him : 

Hdd,  that  the  gift  to  him,  as  one  of  two  tenants  in  common,  would  not  have 
been  void  even  if  a  secret  charitable  trust  had  been  proved  with  regard  to  the  other 
devisee,  though  it  would  have  been  so  in  the  case  of  joint  tenants. 

RosiNA  Rowbotham,  bv  her  will,  dated  the  20th  of  Sep- 
tember, 1866,  appointed  the  defendants,  Daniel  Dunnett,  a 
Bolicitor,  and  John  Minors,  gentleman,  her  executors ;  and, 
after  giving  certain  specific  legacies,  she  bequeathed  all  the 
residue  of  her  personal  estate  to  the  defendants,  upon  trust 
to  convert  the  same  into  money,  and  to  pay  the  whole  of 
such  money,  or  such  part  thereof  as  might  be  legally  be- 
queathed for  charitable  purposes,  to  the  treasurer  for  the 
time  being  of  the  Royal  Society  for  the  Prevention  of 
Cruelty  to  Animals,  and  she  directed  such  portions  of  her 
personal  estate  as  could  not  be  legally  bequeathed  for  char- 
itable purposes  to  be  added  to  and  disposed  of  with  the 
proceeds  of  her  real  estate  as  thereinafter  mentioned.  And 
the  testatrix  devised  all  her  real  estate  to  the  defendants, 
their  heirs  and  assigns,  upon  trust  to  sell  the  same,  and  out 
of  the  moneys  arising  therefrom,  *and  also  any  por-  [431 
tion  of  the  moneys  arising  from  her  residuary  personal 
estate  not  available  for  charitable  purposes,  to  pay  her  debts 
and  legacies ;  and  as  to  the  residue  of  the  moneys  to  arise 
as  aforesaid,  the  testatrix  bequeathed  the  same  to  the  de- 
fendants, D.  Dunnett  and  J.  Minors,  in  equal  shares,  not  in 
their  character  of  trustees  or  executors,  but  for  their  own 
respective  personal  use  and  benefit  absolutely,  without  any 
trust,  restriction,  or  condition  whatsoever,  and  to  be  vested 
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interests  in  them  immediately  after  her  death.  And  the 
testator  declared  that  it  should  be  lawful  for  the  defend- 
ants, oat  of  the  moneys  which  should  come  to  their  hands 
by  virtue  of  the  trusts  of  her  will,  to  reimburse  themselves 
all  costs,  charges,  and  expenses  which  they  should  pay  or 
sustain  in  the  execution  of  the  trusts  of  her  will ;  and  in 
particular,  she  directed  that  the  defendant  D.  Dunnett 
should,  in  case  of  his  acceptance  of  the  trusts,  be  the  solici- 
tor to  her  said  trust  property,  and  as  such,  notwithstanding 
his  acceptance  of  the  trusteeship,  should  be  allowed  all  pro- 
fessional charges  which,  if  employed  as  solicitor  to  her  trus- 
tees, not  being  himself  a  trustee,^  he  would  be  entitled  to 
make. 

The  testatrix  died  on  the  4th  of  May,  1870,  and  was  then 
seised  and  possessed  of  real  estate  of  considerable  value,  and 
possessed  01  personalty  consisting  as  well  of  pure  personalty 
applicable  to  charitable  purposes,  as  of  mixed  personalty 
not  so  applicable. 

The  statement  of  claim  was  to  the  effect  that  the  testatrix 
had  few  near  relations,  and  it  was  her  wish,  often  expressed, 
that  the  whole  of  her  property,  both  real  and  personal, 
should  at  her  death  be  applied  for  charitable  purposes. 
Some  time  prior  to  the  date  of  the  will  the  testatrix  gave 
instructions  to  D.  Dunnett,  who  was  her  solicitor,  to  prepare 
a  will  for  her,  by  which  the  whole  of  her  property  should 
be  disposed  of  for  charitable  purposes,  but  he  explained  to 
the  testatrix  that  such  part  of  her  property  as  consisted  of 
real  estate  and  of  personal  estate  savoring  of  the  realty  could 
not  be  so  applied ;  and  after  many  interviews  and  confer- 
ences it  was  nnally  arranged  between  the  testatrix  and  D. 
Dunnett  that  the  testatrix  should  devise  and  bequeath  the 
residue  of  her  property,  both  real  and  personal,  to  D.  Dun- 
nett and  to  the  defendant  J.  Minors,  who  was  only  slightl}' 
known  to  the  testatrix,  but  was  a  friend  and  client  of 
432]  D«  Dunnett,  in  manner  hereinbefore  *mentioned,  and 
that  they  should  hold  the  same  upon  trust  for  charitable 
purposes ;  that  the  defendant  D.  Dunnett  communicated  the 
aforesaid  arrangement  to  J.  Minors,  and  he  approved  thereof 
and  assented  thereto,  and  the  will  of  the  testatrix  was  pre- 
pared accordingly  by  D.  Dunnett ;  that  when  the  testatrix 
executed  her  will  and  bequeathed  the  residue  to  the  defend- 
ants in  manner  aforesaid,  she  intended  that  it  should  not  be 
applied  by  them  for  their  own  benefit,  but  for  charitable 
purposes,  and  the  defendants,  either  by  words  directly,  or 
by  signs  or  silence  indirectly,  led  the  testatrix  to  believe, 
and  she  did  believe,  that  her  intentions  would  be  carried 


Vol.  VITI.]  CHANCERY  DIVISION.  399 

V.C.M.  Rowbotham  v.  Dunnett.  1878 

into  effect,  and  that  unless  the  testatrix  had  believed  the 
defendants  would  apply  the  property  so  devised  and  be- 
queathed to  them  for  charitable  purposes,  and  not  for  their 
own  benefit,  the  residuary  devise  and  bequest  in  their  favor 
would  not  have  been  contained  in  the  will  of  the  testatrix  ; 
and  this  was  well  known  to  both  the  defendants,  and  the 
devise  and  bequest  was  accepted  by  them,  either  expressly 
or  tacitly,  on  that  footing. 

The  plaintiff  Thomas  George  Rowbotham  was  the  heir-at- 
law  of  the  testatrix,  and  the  plaintiff  James  Stevens  was  the 
legal  personal  representative  of  John  Edward  Stevens,  de- 
ceased, who  was  one  of  the  next  of  kin  of  the  testatrix  living 
at  her  death. 

The  defendants  had  sold  all  the  real  estate  of  the  testa- 
trix, and  they  had  converted  into  money  all  her  mixed  per- 
sonal estate ;  they  had  paid  all  her  d^bts  and  legacies,  but 
they  held  the  surplus  with  the  intention  of  applying  the 
same  from  time  to  time  as  occasions  might  be  presented,  for 
charitable  purposes. 

The  plaintiffs  claimed  to  have  it  declared  that  the  resid- 
uary devise  and  bequest  to  the  defendants  contained  in  the 
will  of  the  testatrix,  Rosina  Rowbotham,  was  made  to  them 
upon  a  secret  trust  for  charitable  purposes ;  and  that  the 
defendants  were  trustees  of  the  proceeds  of  the  sale  of  the 
real  estate  thereby  devised  for  the  plaintiff  Thomas  John 
Rowbotham,  and  of  the  mixed  personalty  thereby  be- 
queathed for  the  plaintiff  James  Stevens  and  the  other 
next  of  kin,  or  the  representatives  of  such  of  the  next  of 
kin  as  might  be  dead  (if  any) ;  and  to  have  the  trusts  of 
the  will  carried  into  execution,  and  the  real  and  personal 
estate  of  the  testatrix  administered  under  the  direction  of 
the  court. 

*The  statement  of  defence  was  put  in  bv  both  [433 
defendants  (but  Minors  had  since  died),  and  it  was  to  this 
effect : 

The  testatrix  never  expressed  to  the  defendants,  or  to 
either  of  them,  or  to  any  other  person,  her  wish  that  the 
whole  of  her  property,  both  real  and  personal,  should  at 
her  death  be  applied  for  charitable  purposes,  and  she  never 
at  any  time  gave  instructions  to  the  defendant  D.  Dunnett 
to  prepare  a  will  for  her  by  which  the  whole  of  her  property 
should  be  disposed  of  for  charitable  purposes. 

The  whole  of  the  legacies  and  the  annuity  bequeathed  by 
the  will  were  given  entirely  upon  the  suggestion  and  at  the 
dictation  of  the  testatrix  without  any  suggestion  whatever 
of  D.  Dunnett, 
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The  defendant  J.  Minors  and  the  testatrix  lived  all  their 
lives  in  the  same  parish,  within  a  little  more  than  a  mile  of 
each  other ;  they  were  in  the  same  position  in  life,  both  be- 
ing landed  proprietors,  and  they  were  both  well  acquainted 
with  each  other,  frequently  seeing  each  other  upon  paro- 
chial business.  J.  Minors,  on  two  different  occasions  in  the 
Seven  years  which  preceded  the  making  of  the  will,  consulted 
D.  Dunnett  professionally,  but  J.  Minors  was  not  further  or 
otherwise  a  client  of  the  defendant  D.  Dunnett. 

D.  Dunnett  never  communicated  any  arrangement  what- 
ever relative  to  the  disposition  of  the  testatrix's  property  to 
J.  Minors,  and  J.  Minors  did  tiot  assent  thereto,  and  the  will 
of  the  testatrix  was  not  prepared  to  meet  such  arrangement. 
J.  Minors  was  never  informed  of  the  bequest  of  the  residue 
in  his  favor  till  after  the  testatrix's  death. 

When  the  testatrix  executed  her  will,  and  bequeathed  the 
residue  to  D.  Dunnett  and  J.  Minors,  she  did  not  intend 
that  it  should  not  be  applied  by  the  defendants  for  their  own 
benefit,  or  that  the  same  should  be  applied  for  charitable 
purposes,  and  the  defendants  did  not,  nor  did  either  of  them, 
by  words  directly,  or  by  signs  or  silence  indirectly,  lead  the 
testatrix  to  believe,  nor  did  she  believe,  that  her  alleged  in- 
tentions would  be  carried  into  effect. 

The  defendant  D.  Dunnett  explained  to  the  testatrix  that 
her  trustee  could  be  bound  by  no  promise,  express  or  im- 
plied, to  apply  any  portion  of  what  she  gave  them  for  any 
434]  of  the  charities  *she  had  named  in  her  previous  will, 
or  for  any  charitable  purposes  whatever ;  that  she  must  un- 
derstand that  they  must  have  the  absolute  control  and  dis- 
posal of  the  residue,  and  that  if  they  chose  to  put  the  money 
in  their  own  pockets  they  were  entirely  at  liberty  to  do  so. 
The  testatrix  replied  that  she  perfectly  understood  that  she 
could  not  legally  give  any  part  of  her  real  estate,  or  of  the 
proceeds  of  sale  thereof,  for  any  charitable  purpose,  that  she 
would  give  all  she  could  of  her  personal  estate  to  the  Society 
for  Prevention  of  Cruelty  to  Animals,  which  she  cared  most 
for,  and  that  as  to  the  rest  she  understood  and  was  quite 
content  that  her  trustees  should  apply  it  to  any  purpose 
they  thought  fit,  and  she  was  quite  satisfied  they  would 
make  good  use  of  the  money. 

Mr.  Dunnett  had  also  put  in  an  answer  to  interrogatories, 
in  which  he  stated  that  the  only  suggestion  made  by  hira, 
save  as  in  the  statement  of  defence  mentioned,  was  in  a  letter 
dated  the  16th  of  February,  1866,  written  to  the  testatrix, 
containing  these  words : 

*' There  is  another  way  by  which  your  wishes  may  be  car- 
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lied  out,  that  is,  by  giving  your  trustees  a  discretionary 

fewer  as  to  the  application  of  the  proposed  charitable  fund, 
cannot,  however,  advise  you  to  adopt  this,  as  it  would  be 
treading  upon  dangerous  ground  and  might  open  the  door 
for  expenditure  of  your  property  in  litigation.  If,  however, 
yon  should  decide  upon  this  course,  I  should  certainly  wish 
and  advise  that  the  will  be  prepared  by  experienced  coun- 
sel. The  law  is  so  very  jealous  of  land,  or  money  arising 
from  the  sale  of  land,  which  is  the  same  thing,  being  given 
by  will  to  charitable  purposes,  that  every  precaution  is 
requisite." 

Mr.  Dunnett  was  examined  in  court  as  a  witness,  and 
said :  "The  testatrix  would  have  given  all  her  property  to 
charity  if  the  law  had  permitted  it,  but  I  told  her  it  would 
not.  1  did  not  give  the  testatrix  to  understand  that  I 
should  apply  the  trust  property  in  any  particular  manner. 
I  believe  she  left  the  property  to  me  and  Mr.  Minors  to  do 
as  we  liked  with,  but  sne  impressed  no  obligation  upon  us." 

Olass€y  Q.C.,  and  Bury^  for  the  plaintiffs:  No  one 
can  have  any  doubt  upon  the  facts  of  this  case  that  the 
•testatrix  gave  this  property  to  the  two  trustees,  [435 
Messrs.  Dunnett  ana  Minors,  for  the  purpose  of  being 
applied  for  charitable  purposes.  The  first  will  made  by 
the  testatrix  seems  to  have  been  such  as  would  have  been 
decidedly  void.  Mr.  Dunnett  told  his  client  that  such 
would  be  the  effect  of  it,  and  then  he  set  himself  to  discover 
some  means  of  evading  the  law.  He  wrote  to  her,  indicat- 
ing a  mode  by  which  she  could  carry  out  her  intentions,  and 
eventually  the  scheme  suggested  for  giving  the  property  to 
trustees  with  a  discretionary  power  as  to  its  application  was 
carried  out.  No  doubt  this  scheme  was  cleverly  devised. 
Mr.  Dunnett  well  knew,  as  he  said,  that  he  was  treading 
upon  dangerous  ground  and  that  every  precaution  was 
requisite.  He  certainly  did  use  every  precaution,  and  the 
question  now  is  whether  he  has  succeeded  in  evading  the 
Statute  of  Mortmain.  It  is  perfectly  clear  that  Mr.  Dunnett 
is  morally  bound  to  apply  the  property  to  charitable  pur- 
poses, and  if  this  is  established  the  case  against  Mr.  Dun- 
nett is  proved.  The  co- trustee,  Mr.  Minors,  was  merely  used 
as  a  tool.  He  was  no  more  than  a  slight  acquaintance  of  the 
testatrix,  and  he  was  evidently  not  a  person  to  whom  she 
would  have  given  her  property  absolutely.  The  facts  show 
clearly  that  the  testatrix  devised  the  property  in  full  reli- 
ance that  the  devisees  would  carry  out  her  object  and  that 
the  trust  was  tacitly  accepted  by  them,  and  this  brings  the 
26  Eng.  Rep.  51 
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case  within  Springett  v.  Jenings  (*),  Jones  v.  Badley(^\  and 
Wallgrave  v.  Tebbs  (').  An  intimation  to  a  devisee  of  the 
testator's  intentions  and  wishes  to  give  his  property  to  char- 
ity, and  an  intimation  by  the  testator  that  he  had  confidence 
in  his  devisee  and  was  satisfied  that  his  wishes  would  be 
carried  out,  was  held,  in  Russell  v.  Jackson  {*)^  to  amount 
to  an  undertaking  to  carry  out  a  secret  trust.  The  same 
principle  was  applied  in  the  case  of  Paice  v.  Arclibishap  of 
Canterbury  ('). 

J.  Pearson^  Q.C.,  and  Fields  for  the  defendants :  The 
case  against  these  two  defendants  is  very  different.  As  re- 
gards Mr.  Minors,  there  is  no  evidence  to  show  that  the 
wishes  of  the  testatrix,  whatever  they  might  have  been,  were 
436]  ever  *communicated  to  him.  He  was  not  even  in- 
formed of  the  devise  during  the  life  of  the  testatrix,  and  as 
the  two  devisees  take  as  tenants  in  common,  Mr.  Minors 
cannot  be  affected  by  anything  that  was  said  to  Mr.  Dunnett. 
That  was  laid  down  in  Tee  v.  Ferris  (•). 

Then,  as  to  Mr.  Dunnett,  it  may  be  admitted  that  he  was 
aware  of  what  the  testatrix's  wishes  were,  and  that  he  may 
now  intend  to  carry  those  wishes  into  effect,  but  that  is  not 
suflBcient  to  render  the  devise  void.  In  McCormick  v 
Orogan  C)  the  testator  left  his  property  to  Mr.  Grogon  ab- 
solutely, and  also  left  him  a  letter  which  contained  instruc- 
tions, but  asked  for  no  consent  from  Mr.  Grogan  as  to  any 
disposal  of  the  property,  and  there  it  was  held  that  there 
was  not  any  trust  created  which  was  binding  upon  the 
devisee. 

The  words  of  the  will  in  this  case  are  distinct,  and  parol 
evidence  cannot  be  admitted  for  the  purpose  of  explaining 
the  testatrix's  intention:  Irvine  v.  Sutlivani^),  If  there 
was  any  trust  intended  it  is  not  binding  upon  either  of  the 
devisees. 

Olassej  in  reply. 

March  19.  Malins,  V.C:  The  question  to  be  deter- 
mined in  this  case  is,  whether  the  testatrix  gave  her  residuary 
estate  to  the  two  defendants  for  their  own  benefit,  or  upon 
a  secret  trust  for  charity.  The  question  relates  to  property, 
the  produce  of  real  estate  as  I  understand  it,  of  the  value  of 
£6,000  or  £7,000.  The  plaintiffs  sue  as  next  of  kin,  and 
heir-at-law  of  the  testatrix,  and  they  contend  that  although 

(')  Law  Rep.,  10  Eq.,  488;  Law  Rep.,        (»)  14  Ves.,  864. 
6  Ch.,  833.  (•)  2  K.  (fc  J.,  867. 

(«)  Law  Rep.,  3  Eq.,  636.  f)  Law  Rep.,  4  H.  L..  82. 

(»)  2  K.  A  J.,  313.  («)  Law  Rep.,  8  Eq.,  673. 

(♦)  10  Hare,  204. 
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the  gift  to  the  defendants  was  in  terms  absolute,  it  was  in 
fact  intended  by  her  to  be  applied  to  charitable  purposes, 
and  that  the  defendant  Dunnett  either  undertook  or  ta,citly 
led  the  testatrix  to  believe  it  would  be  so  applied. 

[His  Lordship  then  read  the  will  and  the  statement  of 
claim  and  of  defence,  and  continued :] 

Upon  the  facts  it  is  clear  that  the  defendant  J.  Minors 
never  *knew  that  the  testatrix  had  made  any  bequest  [437 
in  his  favor  until  after^her  death,  and  he  could  not,  there- 
fore, have  entered  into  any  engagement  with  her,  either  ex- 
press or  implied,  as  to  the  application  of  the  property.  It  is 
perfectly  clear  from  the  evidence  that  he  knew  nothing  of 
the  will  until  after  the  death  of  the  testatrix ;  nor  had  he 
at  any  moment  of  his  life  the  slightest  expectation  that  he 
would  benefit  by  her  bounty.  The  case  on  this  point  is  pre- 
cisely the  same  as  Tee  v.  Ferris  (').  It  is  this  exact  case. 
Here,  it  may  be  observed,  the  residue  was  given  to  Mr. 
Dunnett  and  Mr.  Minors  as  tenants  in  common.  Commu- 
nications to  one  of  two  devisees  which  might  affect  the  other, 
if  a  joint  tenant,  cannot  affect  the  other  of  two  tenants  in 
common.  In  the  case  o%Tee  v.  Ferris  I  have  made  a  short 
note  of  what  I  consider  the  point :  *' There  being  a  commu- 
nication of  the  intention  to  one  of  four  tenants  in  common 
that  charity  was  intended,  his  silence  amounted  to  an  ac- 
ceptance or  the  trust,  and  rendered  the  devise  to  him  void, 
but  did  not  affect  the  three-fourths,  there  being  no  commu- 
nication to  the  other  three  tenants  in  common.''  * 

It  is  clear  upon  that  authority,  as  upon  principle,  that  the 
bill  as  against  Mr.  Minors  in  this  case  must  be  dismissed, 
because  he  knew  nothing  of  the  will,  and  received  no  com- 
munication ;  the  testatrix  did  not  even  tell  him  she  was 
going  to  make  him  executor  or  residuary  legatee,  or  devisee ; 
therefore  he  finds  the  property  after  her  death  be<jueathed 
to  him,  and  no  trust  is  expressed ;  it  is  given  to  him  abso- 
lutely, and  he  is  entitled  to  treat  it  as  an  absolute  gift  to 
him  for  his  own  benefit,  as  the  will  states  it  to  be. 

As  regards  the  defendant  D.  Dunnett,  the  question  de- 
pends upon  whether  he  expressly  or  impliedly  led  the  tes- 
tatrix to  believe  that  the  property  would  be  applied  by  him 
to  charitable  purposes.  If  he  did,  then  there  is  a  resulting 
trust  for  the  heir-at-law  as  to  the  real  estate,  and  for  the 
next  of  kin  as  to  the  impure  personal  estate.  The  rule  ap- 
plicable, to  the  subject  is  correctly,  or,  as  Lord  Cairns  ex- 
pressed it,  "felicitously,"  laid  down  by  Lord  Hatherley, 
then  V ice-Chancellor  Wood,  in  Wallgrave  v.  Tebbs,    Tne 

(>)  2  K  A  J.,  867. 
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Vice-Chancellor  says  thi8(*):  "Where  a  jjerson  knowing 
that  a  testator  in  making  a  disposition  in  his  favor  intends 
it  to  be  applied  for  purposes  other  than  his  own  benefit, 
either  expressly  promises  or  by  silence  implies  that  he  will 
438]    carry  the  testator's  intention  into  *eflfect,  and  the 

Property  is  left  to  him  upon  the  faith  of  that  promise  or  un- 
ertaking,  it  is  in  effect  a  case  of  trust,  and  in  such  a  case 
the  court  will  not  allow  the  devisee  to  set  up  the  Statute  of 
Frauds— or  rather  the  Statute  of  Wills,  by  which  the  Statute 
of  Frauds  is  now,  in  this  respect,  superseded  ;  and  for  this 
reason — the  devisee  by  his  conduct  has  induced  the  testator 
to  leave  him  the  property,  and  as  Lord  Justice  Turner  says, 
in  Russell  v.  Jackson  ('),  no  one  can  doubt  that  if  the  de- 
visee had  stated  that  he  would  not  carry  into  effect  the  in- 
tentions of  the  testator  the  disposition  in  his  favor  would 
not  have  been  found  in  the  will.  But  in  thi»the  court  does 
not  violate  the  spirit  of  the  statute,  but  for  the  same  end — 
namely,  prevention  of  fraud — it  engrafts  the  trust  on  the 
devise,  by  admitting  evidence  Which  the  statute  would  in 
terms  exclude,  in  order  to  prevent  a  party  from  applying 
property  to  a  purpose  foreign  to  Jfiat  for  which  he  under- 
tooK  to  hold  it.  But  the  question  here  is  totallv  different. 
Here  there  has  been  no  sucn  promise  or  undertaKing  on  the 
part  of  the  devisees.  Here  the  devisees  knew  nothing  of  the 
testator's  intention  until  after  his  death" — that  is,  as  I  said, 
Mr.  Miners' .case.  "That  the  testator  desired,  and  was 
most  anxious,  to  have  his  intentions  carried  out  is  clear. 
But  it  is  equally  clear  that  he  has  suppressed  everything 
illegal."  The  great  object  of  the  testator  in  the  case  before 
the  Vice-Chancellor  of  Wallgrave  v.  Tebbs  (")  was  charity, 
and  no  doubt  he  gave  the  bequest  expecting  it  to  be  applied 
to  charitable  purposes.  But  he  says,  '^He  has  abstained 
from  creating,  either  by  his  will  or  otherwise,  any  trust  upon 
which  this  court  can  possibly  fix.  Upon  the  face  of  the  will, 
the  parties  take  indisputably  for  their  own  benefit."  Then 
with  regard  to  this  particular  case,  he  concludes  his  judg- 
ment by  stating  that  "the  statute  prevents  the  court  from 
looking  at  the  paper  writing  in  which  the  testator's  inten- 
tions are  expressed,  and  the  parties  seeking  to  avoid  the 
devise  have  failed  to  show  that,  during  the  testator's  life- 
time, there  was  any  bargain  or  undertaking  between  the  tes- 
tator and  the  devisees,  or  any  communication  which  could 
be  construed  into  a  trust,  that  they  would  apply  the  prop- 
erty in  such  a  manner  as  to  carry  the  testators  intentions 
into  effect.     The  devise,  therefore,  is  a  valid  devise,  and  the 

(')  2  K.  A  J.,  821,  822.  («)  10  Hare,  204.  (')  2  K.  &  J.,  813. 
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bill  must  be  dismissed."   In  that  case  it  was  a  bill  seeking 
to  make  them  trustees. 

*A  case  of  the  same  kind  (and  a  very  remarkable  [439 
case)  is  Lomax  v.  Ripley  (').  '  It  does  not  seem  to  have  been 
cited,  although  it  was  decided  before  the  decision  of  the 
Vice-Chancellor  in  WaUgrave  v.  Tebbs  (") ;  whether  it  had 
not  been  reported  at  that  time  I  do  not  know,  and  the  re- 
ports do  not  give  you  the  means  of  knowing.  It  was  a  case 
which  occupied  much  time  and  attention.  There  the  testa- 
tor, being  possessed  of  more  than  £100,000,  desired  to  found 
a  charity  at  Lancaster.  He  was  told  he  could  not  do  this  by 
his  will,  and  therefore  he  gave  all  his  residue  to  his  wife  ab- 
solutely. He  gave  his  will  to  her,  and  at  the  same  time  gave 
her  a  letter  and  a  sealed  packet.  He  afterwards  opened 
that  sealed  packet,  even  in  the  presence  of  his  wife.  He 
made  an  alteration  in  the  letter,  communicated  that  altera- 
tion to  his  solicitor,  but  the  wife  was  not  told  the  contents 
of  the  sealed  packet  or  of  the  letter.  The  wife  knew  per- 
fectly well  what  her  husband's  views  were,  and  he  knew 
perfectly  well  what  her  views  were,  and  that  she  would  cer- 
tainly carry  into  effect  his  intentions  after  his  death,  but 
there  was  no  communication  to  her.  After  his  death,  the 
letter  being  opened  on  the  day  of  the  funeral,  it  was  then 
found  what  the  object  was.  On  that  ground  there  was  a 
contest  about  it.  I  was  counsel  in  the  case,  and  the  leading 
counsel  of  the  day  were  in  it.  The  contention  of  the  plain- 
tiff entirely  failed,  because  although  the  court  (the  Vice- 
Chancellor  Stuart)  was  perfectly  satisfied  as  to  what  the 
object  of  the  testator  was,  there  was  no  understanding  on 
the  part  of  the  widow  during  his  lifetime.  However,  she 
most  religiously  carried  his  intention  into  effect  after  his 
death,  as  may  be  seen  at  Lancaster,  where  the  lady  after- 
wards founded  a  charity,  and  I  believe  anybody  who  knows 
the  town. of  Lancaster  knows  the  Ripley  Charity. 

Now,  the  rule  which  was  laid  down  by  Lord  Hatherley 
in  the  case  I  have  cited  was  adopted  and  acted  ui)on  in 
the  case  of  Jones  v.  BaMeyi^\  overruling  the  decision  of 
the  Master 'of  the  Rolls  (Lord  Romilly).  There  the  testa- 
trix devised  the  residue  of  her  real  estate  not  applicable  un- 
der her  will  to  the  purpose  of  mortmain  to  A.,  and  B.  his 
son,  as  joint  tenants.  A  bill  was  filed  impeaching  the  devise 
to  A.  and  B.,  on  the  ground  that  the  testatrix  had  made  the 
Mevises  to  them  on  a  secret  trust  for  charitable  pur-  [410 
poses,  and  it  was  held  that  the  onus  lay  upon  the  plaintiffs 
to  show  that  dr  trust  for  charity  was  communicated  to,  and 

(»)  8  Sm.  <&  Giff,  48.  («)  2  K.  A  J.,  818.  (»)  Law  Rep.,  8  Ch.,  8ft4. 
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expressly  or  tacitly  accepted  by,  the  devisees,  and  that  the 
plaintiffs  had  failed  upon  the  evidence  to  make  out  this 
case.  The  decree  of  the  Master  of  the  Rolls  was  reversed. 
Lord  Cairns  there  stated  the  rule  as  I  have  done,  and  as  laid 
down  by  Vice-Chanoellor  Wood,  and  says:  "The  law  ap- 
plicable to  the  case  being  therefore  free  from  doubt,  we  have 
to  examine  the  facts,  for  the  purpose  of  ascertaining  the 
answers  to  two  questions.  First,  did  the  testatrix,  so  far  as 
her  own  mind  and  intention  were  concerned,  devise  her  resi- 
due to  the  Messrs.  Badley,  in  order  that  they  might  take, 
not  beneficially,  but  as  trustees  for  the  accomplishment  of 
some  charitable  purpose  i  And  secondly,  if  the  first  ques- 
tion is  answered  in  tne  affirmative,  was  her  mind  and  inten- 
tion in  this  respect  made  known  before  her  death  to  the 
Messrs.  Badley,  or  either  of  them,  and  was  the  devise  ac- 
cepted by  them,  or  either  of  them,  expressly  or  tacitly  on 
this  footing?"  The  property  in  that  case  was  very  large. 
''As  to  both  these  questions  the  onus  of  establishing  the 
affirmative  must  be  upon  the  plaintiffs.''  Then  his  Lordship 
commented  at  length  on  the  evidence,  and  said:  "On  the 
whole,  I  am  of  opinion  that,  whatever  charitable  desire  or 
object  may  have  existed  in  the  mind  of  the  testatrix  when 
she  made  this  devise  of  the  residue,  the  plaintiffs  have  en- 
tirely failed  to  show  that  any  secret  trust  for  charity  was 
communicated  to,  much  less  accepted  or  acquiesced  in  by, 
the  defendants' or  either  of  them.  I  am  of  opinion  that  the 
decree  must  be  reversed  and  the  bill  dismissed.  I  assume 
that  in  such  a  case  no  costs  will  be  asked  for." 

Finally,  the  same  principle  was  acted  upon  by  the  House 
of  Lords  in  the  ease  of  McUormick  v.  Orogan  (*).  There  the 
facts  were  these:  The  testator,  several  years  before  his 
death,  had  made  his  will  in  favor  of  a  friend,  Mr.  Grogan, 
having  very  many  near  relations.  He  was  seized  with  chol- 
era, and  on  the  day  of  his  death — a  few  hours,  indeed,  be- 
fore his  death — he  sent  for  Mr.  Grogan  and  told  him  he  had 
made  a  will  in  his  favor,  and  that  he  would  find  a  letter  in 
a  particular  drawer.  Mr.  Grogan  said  he  did  not  know 
441J  where  the  drawer  was.  The  testator  was  alarge  *mer- 
chant  who  had  a  number  of  clerks,  and  he  said,  "  My  clerks 
will  tell  you,"  and  accordingly  in  the  drawer  was  found  a 
letter  expressing  the  wish  of  tne  testator  as  to  various  dis- 
positions which  he  said  were  not  to  be  obligatory  on  Mr. 
Grogan,  and  Mr.  Grogan  never  saw  the  letter  in  the  lifetime 
of  the  testator.  When  he  was  told  by  the  testator,  '*  I  have 
made  my  will,  and  given  you  everything,"  he  said,  '*Can 

0)  Law  Rep.,  4  IL  L.,  82. 
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that  be  right?"  The  testator  said,  "Yes,  I  will  not  have  it 
otherwise."  The  result  was  that  Mr.  Grogan  took  all  the 
property.  He  seems  to  have  been  treated  by  the  House  of 
Lords  with  the  greatest  possible  respect,  as  a  man  acting 
with  great  probity  in  the  matter,  in  carrying  out  the  wishes 
of  the  testator  in  this  letter,  which  was  not  binding  upon 
him.  He  gave  nothing  to  Mr.  McCormick's  relations;  he 
refused  to  give  anything  to  them,  for  reasons  which  were 
no  doubt  best  known  to  himself;  and  the  question  was, 
whether,  under  those  circumstances,  he  was  bound  by  the 
terms  of  the  letter.  The  decision  proceeds  on  the  same 
ground  as  the  other  case  to  which  I  have  referred,  of  Lomax 
V.  Ripley  {^\  that  although  there  was  a  wish  on  the  part  of 
the  testator  that  certain  things  should  be  done,  that  wish 
had  not  been  communicated  by  the  testator  to  the  legatee 
in  the  lifetime  of  the  testator,  there  was  no  undertaking  to 
fulfil  them  expressed  or  implied  by  assent,  undertaking,  or 
bv  silence  giving  such  assent,  and  therefore  it  was  held  that 
Mr.  Grogan  was  in  no  way  bound,  and  was  perfectly  at 
liberty  to  dispose  of  the  property  as  he  thought  fit.  In 
RtLSsell  V.  Jackson  ('),  which  was  most  relied  upon  by  the 

})lain tiffs,  the  intention  of  the  testatrix  to  give  the  property 
or  charitable  purposes  was  actually  communicated  to  the 
devisees,  and  Sir  George  Turner  was  satisfied  that  they  had 
undertaken  the  trust,  and  that  the  property  would  not  have 
been  given  to  them  if  they  had  not  done  so.  Therefore  the 
trust  was  binding  upon  them,  and  rendered  the  devise  to 
them  void,  the  property  not  being  capable  of  being  given  to 
charity.  In  SpringeU  y.  Jenings(^\  also  relied  upon  by 
the  plaintiffs,  the  testatrix  conveyed  the  lands  in  question 
to  charitable  purposes.  She  had  actually  executed  a,  deed 
devoting  them  to  charitable  purposes,  but  navingdied  within 
a  year  after  the  execution  of  the  deed,  it  became  void.  But, 
to  *meet  that  contingency,  she  devised  the  property  [442 
comprised  in  the  deed  to  two  of  the  three  trustees  appointed 
by  it.  She  had  frequent  conversation  with  one  of  them 
(they  were  joint  tenants  there,  which  makes  a  marked  dif- 
erence)  on  the  subject  of  the  charity.  It  was  held  that  he 
had  not  been  asked  to  promise,  and  had  made  no  promise. 
Lord  Romilly  was  satisfied  that  the  testatrix  was  induced 
by  silence  to  believe  that  he  would  carry  out  her  wishes. 

In  the  present  case  there  is  one  point  which  I  ought  to 
have  adverted  to.  I  have  cited  several  cases  in  which  let- 
ters were  written,  not  communicated  in  the  lifetime  of  the 

0)  3  Sin.  <b  Giff..  48.  («)  10  Hare,  204. 
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testator,  and  wherever  a  letter  was  written  or  a  verbal  com- 
munication was  made  to  the  devisee  in  the.  lifetime  of  the 
testator,  implying  that  the  trust  was  to  be  created,  anlQ  the 
legatee  assents  to  that,  he  is  bound;  but  the  remarkable 
feature  in  this  case  is,  that,  on  the  day  on  which  the  will 
was  made,  the  testatrix  added  these  words  by  way  of  pre- 
caution, which  are,  I  understand,  in  the  handwriting  of  one 
of  Mr.  Dunnett's  clerks,  and  were  drawn  up  by  Mr.  Dun- 
ne tt  himself  and  signed  by  the  testatrix :  "  Whereas,  by  my 
will,  bearing  even  date  herewith,  I  have  bequeathed  to  Mr. 
Daniel  Dunnett  and  Mr.  John  Minors,  in  equal  shares,  the 
residue  of  the  moneys  arising  from  the.  sale  of  my  real 
estate,  for  their  own  use  and  benefit  absolutely,  and  with- 
out any  trust,  restriction,  or  condition,  and  I  have  made 
this  bequest  to  enable  the  said  Daniel  Dunnett  and  John 
Minors,  if  they  shall  think  lit,  but  not  otherwise,  to  benefit 
the  funds  of  certain  public  institutions  in  which  they  are 
aware  I  take  an  interest,  but  I  hereby  expressly  declare 
that  I  have  not  imposed  any  secret  trust  or  confidence  upon 
the  said  Daniel  Dunnett  and  John  Minors  in  regard  to  such 
institutions,  nor  have  they  or  either  of  them  given  me  any 
express  promise  or  assent  to  devote  the  whole  or  any  portion 
of  the  moneys  so  bequeathed  to  them  for  the  benefit  of  such 
public  institutions  or  any  of  them,  and  I  declare  that,  with 
regard  to  the  application  of  the  moneys  so  bequeathed  to 
the  said  Daniel  JJunnett  and  John  Minors,  it  is  my  wish  and 
intention  that  they  should  have  the  most  entire  and  uncon- 
trolled discretion,  and  I  have  made  this  declaration  for  the 
purpose  of  explaining  fully  my  intentions  with  regard  to 
such  bequest  in  case  any  of  my  relations  should  call  the 
same  in  question,  and  to  show  that  I  am  fully  aware  pt  the 
disposition  I  have  made,  and  that  there  is  no  legal  obliga- 
443]  tion  *on  the  part  of  the  said  Daniel  Dunnett  and 
John  Minors,  or  either  of  them,  to  apply  any  part  of  the 
moneys  bequeathed  to  them  otherwise  tiian  as  mentioned  in 
my  said  will."  Therefore,  on  the  face  of  the  will,  the  prop- 
erty is  given  absolutely,  and  it  is  positively  sworn  by  Mr. 
Dunnett  that  no  undertaking  whatever,  express  or  implied, 
was  entered  into,  and  there  is  this  document. which  says  ex- 
pressly she  does  not  intend  to  create  a  trust.  Of  course  it 
cannot  be  read  as  part  of  the  will,  but,  so  far  as  it  goes,  it 
bears  out  what  in  other  respects  has  been  stated. 

In  the  present  case,  therefore,  upon  consideration  of  the 
whole  evidence  and  circumstances,  I  am  satisfied  that, 
although  the  testatrix  hoped  and  believed  that  the  defend- 
ants would  apply  the  property  given  to  them  in  a  manner 
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consonant  with  her  views  and  wishes,  she  did  not  impose 
any  obligation  upon  them.  She  expected,  as  Mr.  Dannett 
states,  that  they  would  ajjply  the  property  to  some  good  and 
useful,  but  not  necessarily  charitable,  purpose,  or,  as  he 
states  in  his  examination,  which  I  have  read,  ''  She  left  the 
property  to  me  and  Mr.  Minors  to  do  as  we  liked  with,  but 
imposed  no  obligation  upon  us."  I  am  therefore  of  opinion 
that  the  action  must  be  dismissed  as  against  Mr.  Dunnett  also. 
.  I  do  not  know  what  is  suggested  with  regard  to  costs. 
There  is  the  passage  in  Lord  Cairns'  judgment — '^  I  assume 
in  such  a  case  costs  will  not  be  asked." 

J.  Pearson^  Q.C;,  pressed  for  costs. 

Malins,  Y.C.  :  I  am  bound  to  say  that  the  case,  to  use 
an  ordinary  expression,  is  one  that  runs  as  close  to  the  wind 
as  any  I  have  ever  seen.  It  is  a  very  difficult  case,  and  one 
that  demanded  inquiry.  Under  the  circumstances,  there- 
fore, I  will  dismiss  the  action  without  costs.  The  executors 
will  have  their  costs  out  of  the  estate,  and  I  am  afraid  the 
plaintiffs  will  have  to  bear  their  own  costs.  I  would  give 
them  costs  if  I  could,  but  if  not  assented  to  I  cannot  do  so. 

Solicitors  for  plaintiffs :   Young  &  Thompson. 
Solicitors  for  defendants :  Fields  Roscoe  <fe  Ob. 


[8  Chancery  Division,  444.] 
V.C.M.,  March  26,1878. 

♦Backhouse  v.  Charlton.  [444 

[1877    B.    87.] 

Banken — Partiurthip  AeeourUs — AeemmU  of  individual  Partntrt — Equitable  Mort- 
gagee— Right  of  Fortdattnre,  not  Sale, 

Where  accoants  are  kept  at  a  bankers  by  a  firm,  each  partner  havinf^  a  right 
to  draw  checks,  and  also  by  tibe  individual  jMurtners  of  the  firm,  it  is  not  the  duty  of 
the  bankers  to  inquire  into  the  propriety  of  any  transfer  of  funds  which  may  be  made 
firom  and  to  the  different  accounts. 

Upon  the  death  of  one  partner  in  a  firm  having  an  acconnt  at  a  bankers,  the  sur- 
viving partner  has  a  right  to  draw  checks  upon  the  partnership  account. 

The  right  of  an  equitable  mortgagee  by  deposit  of  deeds  without  a  written  memo- 
randum is  a  decree  of  foreclosure,  not  sale. 

The  plaintiffs,  J.  Backhouse  &  Co.,  were  bankers  at  Mid- 
dlesborough.  The  defendant,  Robert  Hedley  Charlton,  was 
a  customer  of  the  bank,  and  in  May,  1874,  he  had  £7,962 
standing  to  the  credit  of  his  account  at  the  bank.  At  that 
time  the  defendant  was  about  to  purchase  certain  messuages, 
lands,  works,  and  premises  known  as  the  Stranton  Iron  and 
Steel  Works,  for  £28,000,  and  he  applied  to  the  plaintiffs  to 
25  Eng.  Rep.  62 
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allow  bim  to  overdraw  bis  account  to  an  anoiount  safficient  to 
enable  bim  to  piircbase  the  said  works,  and  thev  agreed  to 
do  so  on  tbe  title  deeds  of  tbe  works  being  deposited  with  them 
to  secure  the  defendant's  current  account.  Tbe  works  were 
purchased  by  the  defendant,  and  bis  account  at  tbe  plain- 
tiffs' bank  was  overdrawn  to  tbe  amount  of  £20,293 12^.  9d. 

Tbe  defendant  bad  ever  since  continued  to  be  largely  in- 
debted to  tbe  plaintiffs  on  bis  current  account,  and  they  bad 
recently  closed  the  said  account  current  by  a  notice  in 
writing,  and  at  that  time  the  defendant's  account  was  over- 
drawn to  the  amount  of  £36,000  and  upwards. 

The  plaintiffs  now  claimed  to  be  paid  what  was  due  to 
them  by  tbe  defendant,  or  in  default  tnereof  that  tbe  defend- 
ants might  be  foreclosed  from  all  equity  of  redemption  in 
tbe  mortgaged  premises,  and  might  be  ordered  to  convey 
such  premises  to  tbe  plaintiffs  ;  or  otherwise  that  the  pretn- 
ises  might  be  sold  and  tbe  proceeds  applied  in  payment  of 
tbe  principal,  interest,  and  costs  due  to  the  plaintiffs. 
445]  *Tne  defendants,  including  the  trustees  under  the 
will  of  Thomas  Charlton,  tbe  father  of  the  defendant,  al- 
leged that  part  of  tbe  £7,962  standing  to  tbe  current  account 
of  R.  H.  Charlton  at  tbe  time  of  tbe  advance  made  by  the 

Slaintiffs  belonged  to  tbe  trust  estate  of  his  father,  Thomas 
barlton,  deceased,  and  that  tbe  plaintiffs  well  knew  that 
such  was  the  case.  They  alleged  that  the  charge  of  tbe  plain- 
tiffs upon  tbe  Stranton  Ironworks  was,  under  tbe  circum- 
stances, subject  to  a  lien  in  favor  of  the  trust  estate  of  Thomas 
Charlton  for  the  amount  of  such  estate  invested  therein, 

Tbe  witnesses  examined  viva  voce  at  the  hearing  were  tbe 
principal  partner  in  the  plaintiffs'  bank  and  their  manager 
at  Middlesborougb.  They  stated  that  they  were  not  aware 
till  long  after  the  advance  was  made  by  tbe  plaintiffs'  bank 
to  Robert  Hedley  Charlton,  that  he  was  one  of  the  execu- 
tors and  trustees  of  bis  father's  will.  There  was  an  account 
at  the  bank  in  the  names  of  Thomas  Charlton  &  Co.,  the 
company  being  constituted  of  three  persons,  Thomas  Charl- 
ton, the  father,  Robert  Hedley  Charlton,  bis  son,  and  Thomas 
Ingledew.  The  account  of  Robert  Hedley  Charlton  was 
opened  with  tbe  bank  in  October,  1872,  immediately  before 
the  death  of  Thomas  Charlton,  the  father,  which  took  place 
on  the  30th  of  November,  1872.  There  was  also  an  account 
opened  at  the  bank  in  the  names  of  the  trustees  of  Thomas 
Charlton,  the  father,  who  were  bis  three  sons,  in  February, 
1876,  and  there  was  a  further  account  entered  in  February, 
1876,  in  the  names  of  Robert  Hedley  Charlton  and  Thomas 
Charlton,  the  son,  who  were  partners. 
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Robert  Hedley  Charlton  from  time  to  time  transferred 
fands  from  the  account  of  the  firm  of  Charlton  &  Co.  to  his 
own  private  account — that  happened  during  the  life  of  the 
father.  Either  of  the  partners  could  draw  on  the  account. 
The  witnesses  were  not  aware  that  any  or  either  of  the  three 
sons  of  the  testator  employed  the  trust  assets  for  his  own 

Surposes.     There  was  no  written  memorandum  upon  the 
eposit  of  the  title  deeds  of  the  Stranton  Ironworks  with 
the  plaintiffs. 

J.  Pearson^  Q.C.,  and  B.  Sogers  {Sovihgate^  Q.C.,  with 
them),  for  the  plaintiffs :  The  bankers  cannot  be  held  re- 
sponsible for  the  manner  in  which  *the  money  was  [446 
drawn  out  by  the  different  partners  in  this  firm  or  by  the 
trustees  of  the  will  of  Thomas  Charlton  the  father.  There 
was  the  account  of  the  partnership  of  Charlton  &  Co.,  and 
there  were  the  separate  accounts  of  the  sons  and  the  account 
of  the  trustees,  and  all  the  parties  in  whose  names  the  ac- 
counts stood  had  power  to  draw  upon  those  accounts,  and 
the  bankers  could  not  know  whether  the  checks  were  prop- 
erly drawn  on  the  different  accounts,  and  could  not  refuse 
to  honor  those  checks;  and  even  supposing  checks  were 
drawn  upon  the  account  of  the  partnership  of  Charlton  & 
Co.  after  the  death  of  Thomas  Charlton,  tnat  would  make 
no  difference  to  the  liability  of  the  bankers,  since  it  is  well 
established  that  the  surviving  partners  in  a  firm  have  a  per- 
fect right  to  draw  upon  the  partnership  account. 

It  is  submitted  that  we  are  now  entitled  to  a  decree  of  fore- 
closure in  respect  of  the  Stranton  Ironworks,  of  which  there 
was  an  equitable  mortgage  by  deposit  of  deeds.  That  we 
are  entitled  to  foreclosure,  and  not  sale,  is  settled  by  the  case 
of  James  v.  James  (*) ;  and  whether  there  is  or  is  not  a  mem- 
orandum in  writing  accompanying  the  deposit  of  deeds 
makes  no  difference.  The  old  rule  in  the  Bankruptcy 
Court  was,  that  if  you  applied  for  a  sale  and  you  had  a  mem- 
orandum, you  had  the  costs,  and  if  you  applied  for  a  sale 
and  had  no  memorandum,  you  did  not  get  the  costs.  That 
is  the  only  difference.  There  might  have  been  a  question 
upon  this  point  before  the  case  of  Jamss  v.  James^  but  that 
decision  has  been  approved  of  and  acted  upon  ever  since,  as 
it  was  founded  upon  a  decision  of  the  Court  of  Appeal  in 
Pryce  v.  Bury^  not  reported,  but  copied  from  the  Regis- 
trar's book.  A  written  memorandum  is  no  higher  than  a 
parol  agreement,  because  mortgage  is  only  parol  put  on  pa- 
per. Therefore  the  decree  we  are  entitled  to  is  foreclosure, 
not  sale. 

0)  Law  Rep.,  16  Eq.,  158;  2  £ng.  R.,  865. 
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Higgins^  Q.C.,  and  Caldecott^  for  the  defendants,  the 
cestuis  que  trust  under  the  will  of  Thomas  Charlton :  We 
submit  that  the  plaintiffs,  from  their  intimate  acquaintance 
with  all  the  Charltons,  must  have  known  the  position  in 
which  Robert  Hedley  Charlton  stood  in  respect  of  his 
father's  property,  and  they  must  be  taken  to  have  had  no- 
447]  tice  that  the  assets  of  the  *te8tator  were  being  dealt 
with  by  the  sons  as  trustees,  and  there  being  separate  ac- 
counts of  the  different  parties,  the  transfers  from  one  account 
to  the  other  were  proper  subjects  for  inquiry  and  investiga- 
tion on  the  part  of  the  bankers.  It  was  their  duty  to  inquire, 
and  they  ought  to  be  held  to  have  had  notice  of  the  fact 
that  the  assets  which  were  being  dealt  with  were  trust 
assets. 

Then  we  submit  that  the  proper  relief  in  respect  of  the 
Stranton  Ironworks  is  sale  and  not  foreclosure.  All  the 
cases  are  cited  in  Fisher  on  Mortgages  ('). 

[Morgan^  (^.C^  amicus  curice^  referred  the  court  to  the 
case  of  Samble  v.  Wilson  (*),  on  the  question  as  to  whether 
a  mortgagee  with  a  deposit  merely,  and  without  any  written 
memorandum,  is  entitled  to  foreclosure  or  sale.  The  Master 
of  the  Rolls  there  decided  that  the  mortgagee  who  was  de- 
sirous of  having  a  sale  could  not  get  it  except  by  consent.] 

In  the  case  of  Matthews  v.  (?ao^day  (")  v  ice-Chancellor 
Kindersley  discussed  the  subject  at  some  length,  and  the 
Vice-Chancellor  there  said  his  own  opinion  would  be  that 
there  would  be  no  right  upon  the  mere  deposit  of  title  deeds, 
and  nothing  more,  to  come  and  ask  for  a  le^l  mortgage. 

The  case  of  James  v.   James  {^)  was  cited   beu)re  the 

E resent  Master  of  the  Rolls  in  Carter  v.  Walce{*).  There  his 
lordship  decided  that  the  doctrine  that  an  equitable  mort- 
gagee by  deposit  of  title  deeds  is  entitled  to  foreclosure  does 
not  extend  to  a  pledge  of  personal  chattels ;  and  in  the  case 
of  Marshall  v.  Shrewsbury  (^\  where  the  point  was  inci- 
dentally raised.  Lord  Justice  James  says  this :  "  I  have  never 
met  with  a  bill  by  an  equitable  mortgagor  for  redemption, 
though  such  a  bill  might  probably  be  filed.  But  how  could 
the  dismissal  of  such  a  oill  operate  as  a  decree  for  foreclosure  % 
The  only  thing  foreclosed  would  be  the  right  to  redeem  cer- 
tain pieces  of  parchment.  It  may  be  that  tne  plaintiff  would 
be  barred  from  bringing  another  bill  to  redeem  those  pieces 
of  parchment,  but  that  is  all.  When  an  equitable  mortga- 
gee files  a  bill  to  enforce  his  security,  he  does  not  get  a  simple 

(»)  8d  ed.,  pp.  509,  610.       (*)  Law  Rep.,  16  Eq.,  158 ;  2  Eng.  R.,  865. 

O  5  N.  R.,  895.  (»)  4  Cb.  D.,  605 ;  20  Eng.  R.,  782. 

(»)  8  Jur.  (N.S.),  90.         (•)  Law  Rep.,  10  Ch.,  250,  254 ;  12  Eng.  R.,  719. 
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decree  for  *foreclo8ure,  but  he  gets  further  sub-  [448 
stautial  relief.  He  is  entitled  to  have  a  declaration  that 
his  deposit  operated  as  a  mortgage,  and  that  in  default  of 
payment  of  what  shall  be  found  due  the  mortgagor  is  a 
trustee  of  the  legal  estate  for  him,  and  then  the  decree  goes 
on  to  order  the  mortgagor  to  convey  the  estate  to  him." 
Our  case  is  that  there  was  a  dealing  with  the  trust  estate 
wholly  unauthorized  by  the  trustees.  It  is  clear  that  any 
inquiry  would  have  led  the  plaintiffs  to  the  information 
which  we  impute  to  them,  and  it  is  submitted  that  they  had 
constructive  notice  of  facts  which,  if  they  knew,  would  pre- 
vent them  from  being  entitled  to  any  decree  except  upon 
condition  of  recouping  to  the  trust  estate  the  sums  oi  money 
in  respect  of  whicn  the  mortgagor  was  accountable  to  the 
trust  estate.  The  only  question  therefore  is,  whether  there 
was  constructive  notice,  or  express  direct  notice,  to  the 
Messrs.  Backhouse. 

Procter,  for  the  trustee  in  bankruptcy  of  Robert  H.  Charl- 
ton, did  not  oppose  a  foreclosure  decree. 

Watson,  for  the  trustees  of  the  estate  of  Thomas  Charl- 
ton &  Co. 

Malins,  V.C:  At  the  time  this  advance  was  made  by 
the  plaintiffs  in  1874,  Thomas  Charlton,  the  father  of  Robert 
Hedley  Charlton,  was  dead.  He  had  died  on  the  30th  of 
November,  1872.  Robert  Hedley  Charlton  had  been  in  part- 
nership with  his  father,  Thomas  Charlton,  in  very  extensive 
business  transactions.  'He  was  the  surviving  partner,  and 
there  was  with  Messrs.  Backhouse  &  Co.  a  continuing  ac- 
count of  the  firm  of  which  Thomas  Charlton,  the  father,  had 
been  a  member.  It  is  j^rtectly  clear,  therefore,  that  Robert 
Hedley  Charlton,  as  the  surviving  partner,  had  a  right  to 
draw  upon  that  account,  and  that  Messrs.  Backhouse,  if 
they  had  no  notice  of  the  state  of  the  accounts  between  the 
estate  of  the  deceased  partner  and  the  surviving  partners, 
were  under  no  obligation  whatever  to  make  an  inquiry  on  the 
subject.  I  find  that  there  were  in  the  books  two  accounts — 
Thomas  Charlton,  the  father,  had  a  private  account  which 
is  not  called  in  question  here  at  all ;  he  also  had  this  account 
of  Thomas  Charlton  &  Co.  in  *which  his  son  was  a  [449 
partner.  The  surviving  partner  was  entitled  to  draw  upon 
that  account,  and  I  repeat  that  Messrs.  Backhouse  were  not 
called  upon,  nor  would  it  have  been  prudent  of  them,  to 
make  any  inquiry — they  were  bound  to  give  credit  to  the 
statement  that  the  surviving  partner  was  a  partner  until  the 
contrary  was  shown.  They  were,  therefore,  in  my  opinion, 
perfectly  justified  in  honoring  the  checks  of  Robert  Hedley 
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Charlton  upon  that  account,  unless  they  bad  express  notice 
that  some  breach  of  duty  was  taking  place. 

It  has  been  distinctly  sworn  that  the  plaintiffs  bad  no 
notice  that  Robert  Hedley  Charlton  was  a  trustee  of  his 
father's  will  when  this  large  advance  of  £20,000  was  made. 
They  knew  it  afterwards,  in  1876,  but  in  1874  they  had  no 
knowledge  on  the  subject ;  therefore  the  defence  so  far  fails, 
and  I  am  bound  to  come  to  the  conclusion  that  this  advance 
of  £20,000  was  made  in  the  ordinary  course  of  business,  with- 
out any  knowledge  of  Messrs.  Backhouse  or  their  agents 
that  any  irregularity  was  being  committed.  If  I  were  to 
assent  to  the  suggestion  which  has  been  made  on  the  other 
side,  I  should  be  striking  a  most  severe  blow  at  the  business 
of  bankers,  which  could  not  be  carried  on  if  they  were  to  be 
affected  by  such  transactions  as  these.  I  am  therefore 
clearly  of  opinion  that  Messrs.  Backhouse  are  entitled  to  be 
treated  as  ordinary  mortgagees  by  deposit  of  the  title  deeds 
of  the  Stranton  Ironworks,  and  that  they  must  have  the 
usual  remedies  of  mortgagees  which  are  here  asked  for. 

But  upon  the  other  point  raised,  namely,  the  question 
whether  the  proper  remedy  of  an  equitable  mortgagee  by 
mere  deposit  of  title  deeds  is  a  sale  or  foreclosure,  upon 
principle  I  confess  I  never  was  able  to  see,  and  I  do  not  see 
now,  why  there  should  be  any  distinction,  because  whether 
it  is  done  by  written  memorandum  or  by  a  deed,  they  all 
equally  result  in  a  mortgage,  and  if  a  mortgage  is  created 
in  three  different  ways,  I  cannot  sfee  any  reason  why  the 
remedy  of  a  mortgagee  should  not  be  in  any  case  precisely 
the  same,  that  is  to  say,  if  there  is  a  power  of  sale  it  is  by 
sale,. if  there  is  no  power  of  sale  it  is  by  foreclosure.  That 
would  be  my  opinion  on  principle,  and  I  am  happy  to  find 
I  am  relieved  of  all  difficulty  on  the  subject,  because  I  take 
it  to  be  now  settled  by  the  case  of  Mr.  Osborne  Morgan 
450J  referred  to,  Samble  v.  *  Wilson  {'),  It  was  there  de- 
cided by  Lord  Romilly  in  this  way:  "That  except  by  con- 
sent the  proper  decree  was  for  foreclosure.  The  deposit  was 
equivalent  to  an  implied  agreement  for  a  mortgage.^' 

This  was  formally  brought  before  the  court  in  the  case  of 
James  v.  Jarnes  ("),  where  the  decision  proceeded  on  the 
authority  of  a  case  of  Pryce  v.  Bury{*),  which  was  consid- 
ered to  settle  the  question.  The  short  note  is  this:  "This 
was  a  bill  for  an  account  by  an  equitable  mortgagee  against 
the  heir-at-law  of  the  mortgagor,  and  for  a  foreclosure  or  sale, 
and  the  only  question  was  whether  the  court  ought  to  direct 

O  6  N.  R,  896.  (»)  Law  Rep.,  16  Eq..  168;  2  Eng.  R.,  866. 

(3)  Law  Rep.,  16  £q.,  163  n.;  2  Eng.  R.,  866. 
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a  foreclosure  or  a  sale.  Mr.  W.  W.  Karslake,  for  the  plain- 
tiff, stated  that  there  were  numerous  cases  which  were  easily 
reconcilable,  but  the  weight  of  authority  seemed  to  be  in  favor 
of  Lord  Eldon's  view  that  a  foreclosure  was  relief  to  which  an 
equitable  mortgagee  was  entitled.  The  Lord  Justice  James 
read  the  note  from  the  Registrar's  book  of  Pryce  v.  Bury  on 
appeal  to  the  full  court,  and  said  that  that  case  was  conclu- 
sive on  the  question,  as  appeared  by  that  note,  which  ought 
to  be  reported.  Decree  for  foreclosure  accordingly."  There- 
fore, here,  upon  the  authority  of  that  case  and  upon  mature 
deliberation,  the  court  decided  that  where  there  was  a  con- 
tract— I  suppose  there  was  no  written  memorandum — it 
does  not  state  there  was — upon  the  mere  deposit  of  title 
deeds  a  mortgage  is  created,  and  the  remedy  of  the  mortga- 
gee was  foreclosure,  if  he  thought  fit  to  have  it,  and  not 
sale.  Now  that  proceeded  upon  the  authority  of  Pryce  v. 
Bury^  which  was  as  long. ago  as  1854,  and  which  resulted  in 
a  decree  for  foreclosure.  I  consider,  therefore,  it  is  not 
necessary  to  refer  to  the  cases  cited  in  Fisher  on  Mortgages, 
which  were  cases  anterior  to  the  publication  of  his  booK  in 
1868,  because  all  that  of  course  has  been  overriden  by  James 
V.  James^  which  was  in  1873.  I  am,  therefore,  happy  to 
find  it  is,  in  my  opinion,  now  perfectly  settled,  certainljr  in 
accordance  with  what  would  be  my  view  upon  the  subject, 
that  the  proper  remedy  of  a  mortgagee,  whether  created  by 
a  deposit  of  title  deeds  with  a  written  memorandum,  or  with- 
out a  memorandum,  or  by  a  deed,  is  foreclosure.  Therefore, 
Messrs.  *Backhouse  must  have,  in  my  opinion,  the  [451 
usual  foreclosure  decree  in  this  case.  It  snould  be  prefaced 
with  "It  appearing  by  the  evidence  that  the  balance,"  then 
there  will  be  a  statement  of  the  balance,  and  the  decree  will 
be  that  the  equitable  deposit  of  deeds  is  a  good  and  valid 
mortgage  against  all  the  parties  defendants  to  the  suit.  I 
think  it  will  be  for  the  benefit  of  the  infants  that  the  accounts 
should  be  waived,  and  as  Mr.  Pearson,  for  the  plaintiffs, 
offers  to  take  £36,000  instead  of  £36,500  2^.  8^.  now  due, 
with  interest  from  the  1st  of  January,  1877,  I  will  make  a 
declaration  to  that  effect. 

Morgan^  Q.C.,  said  that  Mr.  Fisher,  in  the  last  editon  of 
his  book  ('),  after  citing  the  cases  before  referred  to,  said, 
*'The  right  of  a  depositee  without  an  agreement  to  a  decree 
of  foreclosure  is  now  well  established." 

Solicitors  for  plaintiffs :  Tathams  &  Pym. 
Solicitors  for  defendants:  Sharp  &  Ullithorne ;  Shum^ 
Crossman  &  Crossman, 

0)  8d  ed.,  p.  610. 
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As  to  the  power  which  one  member  ing  «.  Croose,  40  Mich.,  343  ;  Matte- 

of  a  partnership  has  to  bind  the  firm  son  v.  Nathanson,  88  Mich. ,  377 ;  Val- 

by  the  giving  of  a  promissory  note,  see  laro  v.  Torf,  9  Heiskell  (Tenn.),   194. 

5Cent.L.  J.,359;  1  Am.  Dec.,  3,  4  note.  But  see  Wilson  «.  Forder,  20  Ohio 

The  fact'  that  two  persons  sign  a  St.  R.,  89  ;  Lloyd  v.  Thomas,  79  Penn. 

joint  note  is  no  evidence  of  partner-  St.  68  ;  Whitworth  «.  Ballard,  56  Ind., 

ship :   Hopkins  v.   Smith,  11  Johns.,  279. 

161.  Except  as  to  one  who  has  dealt  with 

Where  two  individuals  are  saed  as  the  firm  and  took  such  paper  without 

partners  for  goods   sold   to  them  in  notice  of  the  dissolution  :    Howell  «. 

their  business  as  hotel  keepers,  and  Adams,  68  N.  T.,  314. 

the  partnership  is  denied,  a  bond,  pur-  Though  such  act  may  be  ratified  : 

porting  to  have  been  executed  by  both  Whitworth  «.  Ballard,  56  Ind.,  279. 

defendants  for  the  purpose  of  obtaining  And  if  he  give  a  firm  note  for  a  debt 

a  tavern  keeper's  license,  is  admissible  barred  by  the  statute  of  limitations,  the 

in  evidence  as  tending  to  establish  a  other  is  not  bound  thereby :  Newman 

partnership :    Conkey    v.    Burton,   43  v.    McComas,   43  Md.,    70 ;     Tate  o. 

Barb.,  435.                                   .  Clements,  16  Florida,  340. 

Each  partner  may  bind  his'copart-  After  the  dissolution  of  a  partner- 

ners  by  any  contract  within  the  scope  ship,  by  the  death  of  one  of  its  mem- 

of  the  copartnership  business  so  long  bers,  the  choses  in  action  of  the  firm 

as  the  relation  continues,  although  one  constitute  a  trust  fund  for  the  payment 

of  the  partners  at  the  time  dissented  of  its  debts ;  and  it  smtm  the  stock  in 

from  the  acreement :  Wilkins  v.  Pearce,  trade,  and  lease  of  the  store  in  which 

5  Den.,  541,  2  N.  Y.,  469 ;   National  it  is  carried  on,  are  equally  subject  U> 

Union,  etc.,  v.  Landon,  66  Barb.,  189.  that  trust.     The  surviving  partner  2n 

But  see  1  Pars,  on  Cont.  (6th  ed.),  the  performance  of  such  trust  has  no 

197  bottom  p. ,  180  marg.  p. ;  Graser  v.  power  to  exercise  partiality  betw^u 

Stellwagen,  25  N.  Y.,  315.  creditors,  but  is  bound  to  distribute 

A  member  of  a  partnership  cannot  the  property  among  them  pro  raUt,  ac- 

bind    his    copartner   for    transactions  cording  to  the  maxim  that  equality  is 

out  of  the  usual  scope  of  the  business  equity. 

of  the  copartnership,  nor  for  things  A  surviving  partner  has  no  right  to 

which  are  sometimes  done  by  it,  but  transfer  the  whole  property  of  the  firm 

are  of    unusual    or  rare  occurrence :  to  a  trustee  to  sell  the  same  for  the 

Frazer  «.   McLeod,   8   Grant's   (U.C.)  payment    of    the    partnership  debts : 

Chy.,  268  ;  Graves  v.  Eellenberger,  51  Loeschigh  «.  Addison,  3  Rob.,  332. 

Ind.,  66  ;  Zuell  v.  Bo  wen,  78  Ills.,  234.  Where  there  is  no  agreement  to  the 

One  partner  in  a  non-trading  part-  contrary,  each  partner,  after  the  disso- 
nership— i.e.,  lawyers — cannot  bind  his  lution,  possesses  the  same  authority  to 
copartner  by  a  bill  or  note  drawn,  adjust  the  affairs  of  the  concern  by  ool- 
accepted  or  indorsed  by  him  in  the  lecting  its  debts  and  disposing  of  its 
firm  name,  even  though  it  be  for  a  debt  property  as  before  the  dissolution  : 
of  the  firm,  unless  he  has  express  au-  Bobbins  v.  Fuller,  24  N.  Y.,  570; 
thority  therefor  from  his  copartner,  or  Huntington  o.  Potter,  32  Barb. ,  300 ; 
the  giving  of  such  instrument  is  neces-  Ruffner  v.  Hewitt,  7  W.  Va.,  585; 
sary  to  the  carrying  on  of  the  partner-  Hammond  v.  Heward,  11  U.  C.  C.  PI., 
ship  business,  or  is  usual  in  similar  261  ;  Heartt  v.  Walsh,  75  Ills.,  200; 
partnerships  ;  and  the  burthen  is  upon  Nichells  v.  Mooring,  16  Florida,  76  ; 
the  party  suing  on  such  note  or  bill  Van  Doren  v.  Horton,  19  Hun,  7. 
to  prove  such  authority,  necessity  or  But  not  to  indorse  commercial  pa- 
usage  :  Smith  v.  Sloan,  37  Wise,  285.  per  :  Whitworth  «.  Ballard,  56  Ind., 

After  dissolution,  one  partner  has  no  279. 

authority  to  bind  the  partnership  by  This  right  is  not  lost  by  the  fact  that 

executing    commercial    paper    in    its  the  partnership  debts  are  paid,  nor,  it 

name :   Gale  v.  Miller,  54  N.  Y. ,  536 ;  seems,  does  it  depend  upon  the  state 

Kendall  v.  Reilly,  45  Tex. ,  20 ;  Turn-  of  the  accounts  between  the  partners, 

bow  V.  Broack,   12  Bush  (Ky.),  455  ;  at  all  events,  not  as  against  persons 

Whitworth  v.  Ballard,  56   Ind.,  279  ;  having  no  notice  of  the  fact :  Bobbins 

Dunlap  V.  Limes,  49  Iowa,  177 ;  Brown-  «.  Fuller,  24  N.  Y.,  570. 
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If,  after  the  dissolatioD  of  a  partner-  reach  a  similar  amoant  of  partnership 

ship  leaving  outstanding  debts,  which  assets  :  Kendall  v.  Rider,  85  Barb.,  100. 

remain  unpaid,  an  insolvent  partner  See  Wallace  o.  James,  6  Grant's  (U. 

sells  to  a  third  person  a  part  of  the  C.)  Chy.,  163. 

partnership  property  for  the  purpose  An  agreement  between  the  pajee  of 

of  raising  money  to  pay  his  individual  a  note  and  the  maker,  made  with  the 

debts,  and  the  purchaser  at  the  time  of  assent  of  the  latter's  partner,  to  apply 

the  purchase  has  full  knowledge  of  the  indebtedness  of  the  payee  to  such 

the  insolvency  of  such  partner  and  of  maker  and  his  partner  in  payment  of  a 

his  object  in  making  the  sale,  it  will  be  note,  operates  in  p-resenti  as  a  satisfac- 

adjudged  fraudulent  and  void  :  Geort-  tion  of  the  note  pro  tanto :   Davis  «. 

ner  v.  Trustees,  etc.,  2  Barb.,  625.  Spencer,  24  N.  T.,  886  ;  Hartley  v.  Tat- 

See  Davis  o.  Grove,  2  Rob.,  134.  ham,  1  Keyes,  226,  2  Abb.  Ct.  App. 

A  division  by  partners  of  the  copart-  Dec.,  333,  modifying  1  Rob.,  246. 

nership  assets  between  themselves,  and  But  see  that    a    somewhat  similar 

the  transfer  of  such  assets  by  the  indi-  arrllngement  may  fall  within  the  stat- 

vidual  partners  in  payment  of  their  ute  of    frauds :    Brand  f>.   Brand,   49 

private  debts  when  the  partnership  is  Barb.,  846,  88  How.  Pr.,  167;  Maltier 

insolvent,  is,  in  point  of  law,  a  fraud  v.  Allen,  3  Abb.  Ct.  App.  Dec.,  248, 

upon  the  creditors  of  the  partnership,  reversing  33  Barb. ,  643. 

Such    a   transfer  of   the    partnership  An  incoming  partner  may  undoubt- 

effects  is  invalid  as  against  the  cred-  edly,  by  agreement,  become  liable  for 

itors  of  the  firm,  and  the  property  re-  debts  contracted  by  the  firm  previous 

mains    partnership   property,  until   it  to  his  entering  it,  but  the  presumption 

comes  to  the  hands  of  a  bona  fide  pur-  of  law  is  against  any  such  liability,  and 

chaser  for  a  valuable  and  new  con-  requires  proof  to  remove  it :  Rountz  v. 

sideration.      If  the  person  to   whom  Holthouse,  85Penn.  St.  R.,  235;  Guild 

the  property  is  transferred  has  notice  «.  Belcher,  119  Mass.,  257. 

that  it  is  partnership  property,  and  he  Though  ^ght  evidence  will  be  suffi- 

takes  it  in  payment  of  a  precedent  debt  cient  to  'pmve  an  assumption  by  him 

he  will  not  be  deemed  a&<ma./{<i6  pur-  thereof:    Cross  v.   National,   etc.,   17 

chaser  :  Ransom  v.  Van  Deventer,  41  Kans.,  836. 

^rb.,  807.  But  when  given  in  part  for  an  old 

See  Graser  d.  Stellwagen,  25  N.  Y.,  debt,  and  in  part  for  one  after  he  be- 

315.  came  a  member,  the  holder  may  recover 

One  partner  has  no  power,  without  so  much  thereof  as  is  for  the  new  debt : 

the  assent  of  his  copartner,  to  give  to  Guild  «.  Belcher,  119  Mass.,  257. 

his  individual  creditor,  in  payment  of  By  the  formation  of  a  partnership, 

an  individual  indebtedness  due  by  him,  the  firm  does  not  become  liable  for  the 

a  note  drawn  by  him  in  the  firm  name,  individual  contracts  of  one  of  its  mem- 

or  an  indorsement  made  by  him  in  the  bers,  or  to  pay  his  debts.     Even  if  the 

firm  name  :  Rust  «.  Hauselt,  41  N.  Y.  firm  promises  to  fulfil  such  contracts, 

Superior  Ct.  R.,  467 ;  Hayes  v.  Baxter,  there  must  be  slfown  a  new  considera- 

65  Barb. ,  181  ;  Gerrey  «.  Cockrof t,  33  tion  to  support  the  promise,  and  the 

N.  Y.  Superior  Ct.  R.,  146;  Tompkins  individual  member  must  he  released : 

tj.  Woodyard.  5  W.  Va.,  216.  Goodenow  «.  Jones,  75  Ills.,  48. 

Or  firm  property :  Comstock  v.  Bu-  If  a  partner  borrows  money  avow- 
chanan,  57  Barb.,  127;  Ruckman  v.  edly  for  the  use  of  the  firm,  and  in  ad- 
Decker,  23  N.  J.  Eq.,  283  ;  Stegall  f>.  dition  appropriates  it  to  their  use,  the 
Rice,  49  Miss.,  761  ;  Caldwell  v.  Scott,  other  partners  are  liable  upon  the  prin- 
54  N.  H.,  414  ;  Williams  v.  Barnett,  10  ciple  of  agency,  on  the  score  of  his  au- 
Kans.,  455;  Thomas  «.  Pennrich,  28  thority  as  a  member  of  the  firm  to 
Ohio  St.  R,,55;  Binns  D.  Waddill,  82  borrow  money  for  their  benefit,  al- 
Gratt.  (Va.),  588.  though  he  misappropriate  it,  and  it  is 

See  Stokes  «.  Stevens,  40,  Cal.,  891 ;  not  devoted  to  the  use  of  the  firm : 

Tredwell    «.  Williams,  9  Bosw.,  649  ;  Tallmadge  t>.  Penoyer.  35  Barb.,  120. 

Graser  v.  Stellwagen,  25  N.  Y.,  315  ;  See  Smith  «.  Collins,  115  Mass.,  388. 

Moriarty  v.  Bailey,  46  Conn.,  592.  Where  one  member  of  a  firm  made  a 

If  a  firm  debt  is  paid  by  individual  note  as  maker,  and  upon  it  borrowed 

funds,  his  individual  creditors  cannot  money  : 

25  Eng.  Rep.  53 
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Held,  1.  The  legal  presumption  was 
that  it  was  the  note  of  the  individual 
who  signed,  and  not  the  note  of  the 
firm. 

^.  Tliat  to  entitle  the  holder  to  re- 
cover in  such  a  case  against  the  part- 
ners, he  must  prove  either  that  the 
money  for  which  the  note  was  given 
was  borrowed  on  the  credit  of  the  part- 
nership, or  that  it  was  used,  when  ob- 
tained, in  the  business  of  the  partner- 
ship. 

3.  That  the  burthen  of  proof  was 
upon  the  plaintiff  to  show  that  the  note 
was  discounted  upon  the  credit  of  the 
partnership.  # 

4.  That  if  the  lender  did  not  know 
of  the  partnership,  or  if  the  money  was 
loaned  on  the  individual  credit  of  the 
maker  of  the  note,  the  fact  that  the 
money  was  applied  to  the  business  of 
the  firm  did  not  create  a  liability  on  the 
part  of  the  firm,  or  constitute  the  lender 
a  creditor  of  the  firm:  National,  etc., 
V.  Ingraham,  58  Barb.,  290;  National, 
etc.,  V.  Thomas.  47  N.  Y.,  15;  Tall- 
madge  «.  Penoyer,  35  Barb.,  120  ;  Peter- 
son tj.  Roach, '32  Ohio  St.,  874;  Ham- 
ulton  D.  Mcllroy,  15  Grant's  lU.  C.)  Chy.. 
382;  Union,  etc.,  tJ.  Day,W2  Heiskell 
(Tenn.),  413;  Lill  «.  Egan,  89  Ills., 
609. 

Where  two  persons  agree  to  enter 
into  partnership,  to  commence  in  the 
future,  and  the  agreement  is  never  car- 
ried out,  yet  if  goods  be  purchased  by 
both  in  the  name  of  the  proposed  firm, 
and  a  note  given  therefor  under  a  state- 
ment that  it  is  to  commence  in  future, 
they  are  liable  on  the  note  as  partners  : 
Stiles  V.  Meyer,  64  Barb..  77. 

Though  mere  conversation  about 
forming  a  partnershi[^will  not  author- 
ize one  to  contract  a  debt  binding  on 
the  firm  when  organized.  If  subse- 
quently organized,  mere  knowledge  of 
such  a  contraction  of  the  debt  by  one 
will  not  bind  the  other :  Gaass  e. 
Hobbs,  18  Kans.,  500. 

The  borrowing  by  one  partner  on  the 
note  of  the  firm,  is  within  the  ordinary 
powers  of  a  partner,  and  within  the 
ordinary  course  of  business :  Mechan- 
ics' Bank  tj.  Foster,  29  How.,  408; 
Canadian,  etc.,  v.  Wilson,  36  U.  C. 
Q.  B.,  9  ;  Blodgett  v.  Weed,  119  Mass., 
215 ;  Wagner  v.  Freschl,  56  N.  H.,  495. 

On  presentation  of  a  note  in  form  by 
a  partnership,  and  proof  of  the  execu- 
tion by  one  partner,  it  is  presumptively 


a  partnership  notegiven  in  the  partner- 
ship business:  Vallett  v.  Barker,  6 
Wend.,  615  ;  National,  etc.,  v.  Landon, 
66  Barb.,  189  ;  Mechanics'  Bank  v.  Fos- 
ter, 29  How.  Pr.,  408 ;  Chemung  Co.  v. 
Bradner,  44  N.  Y..  680;  Carrier  «. 
Cameron,  31  Mich.,  873,  878,  and  cases 
cited  ;  Littell  «.  Fitch,  11  Mich.,  525 ; 
Canadian,  etc.,  v,  Wilson,  36  U.  C.  Q. 
B.,  9;  Wallace  9.  James,  5  Grant's 
(U.  C.)  Chy.,  163;  Blodgett  v.  Weed, 
119  Mass.,  215. 

A  boTia  fide  purchaser  or  mortgagee 
of  one  partner's  interest  in  real  estate, 
which  is  in  fact  partnership  property, 
will  be  protected :  otherwise  if  for  a 
precedent  debt,  or  the  grantee  or  mort- 
gagee has  knowledge  of  facts  giving 
the  firm  an  equity  in  such  real  estate  : 
Hiscock  «.  Phelps.  49  N.  Y.,  97.  modi- 
fying 2  Lans..  106. 

An  accommodation  indorsement, 
made  by  one  member  of  a  mercantile 
firm,  without  the  assent,  either  express 
or  implied,  of  his  copartners,  cannot 
be  enforced  against  the  latter,  except 
in  favor  of  a  oonafide  holder  without 
notice  :  Austin  o.  Vandermark,  4  Hill, 
259. 

Though  it  is  valid  in  f^vor  of  a  bona 
fide  holder  without  notice  :  Austin  «. 
Vandermark.  4  Hill,  259  ;  Sull  o.  Cats- 
kill  Bank.  18  Wend..  467;  Canadian, 
etc.,  V.  Wilson,  36  U.  C.  Q.  B.,  9 ; 
Marsh  «.  Thompson,  etc.,  2  Brad  well 
(Ills.),  217. 

Mere  knowledge  by  one  partner  that 
another  partner  has  given  firm  paper 
for  his  individual  indebtedness  will  not 
render  him  liable  thereon  :  Todd  v. 
Lorah,  75  Penn.  St.  R.,  155  ;  Hayes  «. 
Baxter.  65  Barb.,  181 ;  Tompkins  v. 
Woodyard,  5  West  Va.,  216. 

Nor  can  one  ratify  for  the  remainder 
of  the  firm  :  Marsh  v.  Thompson,  etc, 
2  Bradwell  (Ills.).  217. 

One  partner,  without  authority  and 
for  his  own  exclusive  benefit,  indorsed 
a  promissory  note  made  by  himself  in 
the  firm  name,  and  the  indorsee  took 
the  note  with  full  knowledge  of  the 
facts.  Held,  that  his  copartner  was 
bound  by  a  subsequent  promise  to  pay 
the  note,  without  any  independent  con- 
sideration :-  Com.  Bank  «.  Warren,  15 
N.  Y.,  577. 

An  assent  may  be  implied  from  facts 
and  circumstances  :  Gansevoort  ».  Wil- 
liams, 14  Wend.,  134  ;  Todd  c.  Lorah. 
75  Penn.  St.  R.,  155;  Ross  «.  White- 
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field.  86  N.  T.  Superior  Ct.  R.,  50,  66 
N.  Y.,  640 ;  Stokes  v.  Stevens,  40  Cal., 
891. 

But  see  Eemeys  v.  Richards,  11  Barb., 
312 ;  Hayes  f.  Baxter,  65  Barb.,  181 ; 
Gerrey  v.  Cockroft,  83  N.  Y.  Superior 
Ct.  R.,  146. 

In  a  suit  upon  a  promissory  note 
made  in  the  name  of  a  firm,  without 
authority,  by  a  retired  partner,  evi- 
dence is  admissible  that  the  partners 
liad  paid  a  judgment  recovered  by  de- 
fault upon  anoUier  note  made  at  about 
the  same  time  and  under  the  same  cir- 
cumstances: City  Bank  v.  Dearborn, 
20  N.  Y.,  244. 

On  proof  that  a  note  was  given  by 
one  partner  in  fraud  of  the  rights  of 
his  copartners,  the  plaintiff,  in  order 
to  recover  thereon,  must  show  that  he 
is  a  bona  fide  holder  before  due,  for 
value,  and  without  notice  of  the  facts  : 
Carrier  «.  Cameron,  81  Mich..  378,  879, 
and  cases  cited  ;  Monroe  v.  Cooper,  5 
Pick.,  412;  Kemeys  o.  Richards,  11 
Barb.,  312  ;  Vallett «.  Parker,  6  Wend., 
615;  First,  etc.,  «.  Green,  48  N.  Y., 
298 ;  Catlin  f>,  Hansen,  1  Duer,  809 ; 
Wagner  v.  Freschl,  56  N.  H.,  495; 
Chazoumess  v.  Edwards,  8  Pick.,  5; 
Holme  V.  Karsper.  5  Binney,  469 ;  Beltz- 
hoven  v.  Blackstock,  8  Watts,  20,  26 ; 
Smith  V.  Sac  County,  11  Wall.,  189. 

See  Tompkins  v,  Woodyard,  5  West 
Va..  216. 

Where  the  maker  of  a  note,  indorsed 
by  a  firm,  presents  the  same  to  be  dis- 
counted for  his  accommodation,  such 
fact  shows  upon  its  face  that  it  is 
a  mere  accommodation  indorsement : 
Fielden  «.  Lahens,  2  Abb.  App.  Dec., 
Ill,  6  Abb.  Pr..  N.S.,  841,  modifying 
9  Bosw.,  436,  14  Abb.  Pr.,  48  ;  Ganse- 
▼oort  «.  Williams,  14  Wend.,  134  ;  WU- 
son  V,  Williams,  Id.,  146;  Marsh  «. 
Thompson,  etc.,  2  Brad  well  (Ills.),  217. 

The  note  of  a  third  person  was  in- 
dorsed with  the  names  of  the  indi- 
vidual partners  of  a  firm,  and  then  in 
the  firm  name  in  the  handwriting  of 
the  financial  partner,  and  discounted 
by  plaintifiFs  at  the  request  of  said 
partner.  Held,  affirming  the  judgment 
of  the  court  below,  that  it  was  for  the 
jury  to  determine  whether  the  transac- 
tion was  for  the  benefit  of  the  financial 
partner  alone,  and  if  so,  whether  plain- 
tiff had  constructive  notice  of  the  fact : 
Levan  «.  Hoff ,  1  Weekly  Notes  (Penn.), 
^0,  Supreme  Court,  Penn. 


A  surviving  partner  may  maintain 
an  action  in  his  own  name  for  a  debt 
incurred  to  the  partnership  during  its 
existence,  without  setting  out  the  part- 
nership, or  the  death  of  his  copartner, 
or  his  survivorship  :  Bernard  v.  Wil- 
cox,  2  Johns.  Cas.,  874;  Lachaise  v» 
Libby,  13  Abb.,  6  ;  McVean  «.  Scott,  46 
Barb.,  879,  1  Burr.  Pr.,  60,  Grab.  Pr. 
(Ist  ed.),  59,  60 ;  Smith  v.  Barrow,  7 
Term,  476 ;  Matter  of  Miller,  1  Paige, 
445  ;  Murray  v.  Mumf ord,  6  CV)w. ,  441  ; 
Cock  V.  Carson,  88  Tex.,  284;  Barlow 
f).  Coggan,  1  Wash.  Ter.,  N.S.,  257; 
Forrester  «,  Oliver,  1  Brad  well  (Ills.), 
259  ;  Anth.  N.  P.,  294  ;  Case  «.  Abeel, 
1  Paige,  893 ;  Egberts  D.  Wood,  8  id., 
517 ;  Barry  t>.  Briggs,  22  Mich.,  201 ; 
Grant  v.  Shurier.  1  Wend.,  148;  Bas- 
sett  f>.  Miller,  39  Mich.,  183  ;  Loeschigk 
V.  Addison,  19  Abb.  Pr.,  169;  WUson 
o.  Nicholson,  61  Ind.,  241. 

But  see  Ditchbum  «.  Spracklin,  5 
Esp.,  81,  which  went  off  on  the  ground 
of  variance  as  to  the  plaintiff  being  the 
seller,  whereas  the  complaint  should 
have  alleged  simply  that  defendant 
was  indebted  to  plaintiff  for  goods  sold 
and  delivered. 

The  rule  is  the  same  as  to  part  own- 
ers of  a  vessel :  Bucknam  v.  Brett,  85 
Barb..  596,  18  Abb.  Pr.,  119,  22  How. 
Pr.,238. 

Though  otherwise  as  to  a  partnership 
of  lawyers,  so  far  as  unfinished  busi- 
ness is  concerned  :  Sterne  «.  Goep,  20 
Hun,  896. 

And  as  to  real  estate :  Foster's  Ap- 
peal, 74  Penn.  St.,  891. 

A  plaintiff  may  join  a  demand  due 
him  in  his  own  right  with  a  demand 
due  him  as  a  survivor ;  and  so  de- 
mands due  him  as  survivor  of  two 
firms  :  Stafford  «.  Gold,  9  Pick.,  583. 

In  an  action  by  a  partnership  for  a 
debt  contracted  with  the  plaintiffs  and 
a  partner  since  deceased,  if  his  exist- 
ence appear  in  the  complaint,  his 
death  and  the  survivorship  of  the 
plaintiffs  should  be  alleged  :  Holmes  v. 
Decamp,  1  Johns..  84. 

And  so  if  goods  be  sold  a  firm,  and 
one  of  them  dies,  assumpsit  may  be 
brought  against  the  survivor  without 
notice  of  the  partnership,  or  of  the 
death  of  one  and  the  survivorship  of 
the  other :  Goelet  «.  McKinstry,  1 
Johns.  Cas.,  405  ;  Lachaise  v.  Libby,  13 
Abb..  6;  McVean  «.  Scott,  46  Barb., 
883  ;  Smith  v.  Borrow,  ^  Torw,  476. 
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In  Upper  Canada  it  lias  been  held, 
that  the  execator  of  a  deceased  partner 
in  trade  is  tenant  in  common  of  the 
partnership  property  with  the  surviv- 
ing partners,  and  the  surviving  part- 
ners cannot  sue  him  in  trespass  for  a 
wrongful  sale  and  conversion  against 
their  will  of  the  whole  partnership 
property :  Strathy  «.  Crooks,  2  U.  C. 
Q.  B.,  f)!. 

We  do  not  think  this  case  g^ood  law. 
The  error  of  the  court  was  in  deter- 
mining that  the  survivors  and  the  rep- 
resentatives of  the  deceased  partners 
were  tenants  in  common. 

Where  the  debtor  paid  the  debt  to 
the  executor  of  the  deceased  partner,  it 
was  held  no  satisfaction  to  the  surviv- 
ing partner,  who  had  the  sole  right  of 
8uin§  for  and  recovering  moneys  due 
the  nrm :  Wallace  «.  Fitzsimmons,  1 
Dall.,  248,  250;  Bilton  «.  Blakely,  0 
Grant's  (U.C.)Chy.,  575. 

Though  the  survivor  has  a  right  to 
collect  assets  of  the  firm,  the  represent- 
atives of  the  deceased  partner  has  a 
right  to  inspect  the  books  of  the  part- 
nership, and  to  be  informed  of  the  pro- 
ceedings of  the  survivor ;  and  any  ex- 
clusion of  them  in  these  respects  will 
entitle  them  to  an  injunction  and  a  re- 
ceiver :  Bilton  v.  Blakely,  6  Grant's 
(U.C.)Chy.,575. 

See  also  Egberts  v.  Wood,  8  Paige, 
517  ;  Loeschigk  v.  Addison,  19  Abb. 
Pr.,  169;  Barry  «.  Briggs,  22  Mich., 
201 ;  Forrester  c.  Oliver,  1  Bradwell 
(Uls.),  259. 

The  surviving  partner  is  entitled  to 
recover  of  the  representative  of  a  de- 
ceased partner  the  amount  he  has  re- 
ceived in  satisfaction  of  a  partnership 
demand.  It  is  no  defense  that  he  is 
bound  ultimately  to  pay  the  partner- 
ship debts,  if  satisfaction  cannot  be  ob- 
tained of  the  survivor.  He  receives 
the  money  in  trust  for  the  survivor : 
McOarty  v.  Dixon,  2  Dall.,  65  note, 
Sup.  Court  of  Penn. 

A  debt  due  from  the  plaintiff  as  sur- 
viving partner  may  be  set  off  against  a 
debt  due  from  him  to  defendant  in  his 
own  right :  French  ©.  Andrade,  6  Term, 
582;  Slipper  v,  Stidstone.  1  Esp.,  48, 
5  Term  R. ,  493 ;  and  see  Day's  note, 
Matter  of  Miller,  1  Paige,  445. 

The  personal  representative  of  a  sur- 
viving partner  represents  partnership 
assets,  as  well  as  the  individual  estate 


of  his  intestate  :  Brooks  v.  Brooks,  12 
Heiskell  (Tenn.).  12. 

The  surviving  partner,  who  has  be- 
come a  lunatic,  is,  notwithstanding  his 
lunacy,  entitled  by  his  committee  to 
the  custody  and  control  of  the  partner- 
ship property,  and  may  sue  for  the  re- 
coveiy  of  debts  due  to  the  partnership. 

In  such  suit,  the  lunatic  and  his  com- 
mittee must  be  both  joined  as  plaintiffs  : 
Uberoth  «.  Union,  etc.,  9  Philadelphia 
Bep.,  83. 

Assets  of  a  partnership,  in  the  hands 
of  a  surviving  partner  at  his  death,  are 
so  far  his  *'  personal  estate  "  within  the 
meaning  of  the  general  statutes,  chap. 
96.  §  5,  that  the  probate  court  may 
make  an  allowance  therefrom  to  his 
widow,  although  the  assets  are  insuffi- 
cient to  pay  the  partnership  creditors 
in  full :  Bush  o.  Clark,  127  Mass.,  111. 
'  If  the  surviving  partner  has  no  inter- 
est in  a  cause  of  action,  the  represent- 
atives of  a  deceased  one  may  maintain 
an  action  :  Hackett  «.  Belden,  40  How., 
289. 

The  personal  representative  of  a  de- 
ceased partner  cannot  be  joined  as  a 
party  defendant  with  the  surviving 
partner  to  an  action  for  a  partnership 
debt,  where  the  complaint  does  not 
show  plaintiffs  inability  to  procure 
satisfaction  from  the  survivor :  Voorhis 
«.  Childs,  18  ^arb.,  592,  17  N.  Y.,a54 ; 
Higgins  «.  Rockwell,  2  Duer,  650 ; 
Meech  «.  Allen,  17  N.  Y.,  800  ;  Gere  v. 
Clark,  6  Hill.  859 ;  Wilson  f>.  Nichol- 
son, 61  Ind.,  241 ;  Barlow  v.  Coggan,  1 
Wash.  Ter.,  N.S..  257. 

And  if  all  be  dead,  the  action  should 
be  against  the  representative  of  the 
survivor  :  Gere  v.  Clark,  6  Hill,  859. 

Though  as  the  objection  appears  on 
the  face  of  the  complaint,  it  must  be 
taken  by  demurrer  and  not  by  answer: 
Higgins  V.  Rockwell,  2  Duer,  650. 

The  inability  to  procure  satisfaction 
by  an  action  against  the  surviving  part- 
ner is  essential  to  a  cause  of  action, 
either  at  law  or  equity,  against  the 
representative  of  the  deceased  partner, 
as  well  under  the  code  of  procedure  as 
before :  Voorhis  tj.  Childs.  17  N.  Y., 
854  ;  Bank  «.  Corlies,  1  Abb.  Pr.,  N.S.. 
412. 417  ;  Meech  t>.  Allen,  i7  N.  Y..  300. 

If  insolvency  of  the  survivor  be  al- 
leged, it  may  be  denied  bv  answer: 
Bank  «.  Corlies,  1  Abb.  Pr.'N.S..  412. 

Where  one  of  the  dereudants  dies 
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before  judgment,  the  action  cannot  be  A  surviving  partner  cannot  bind  the 

revived  as  a  joint  action  against  the  estate  of  a  deceased  partner  for  debts 

survivor  and  the  personal  representa-  incurred  by  him  subsequent  to  its  dis- 

tive  of  the  deceased,  but  may  as  separate  solution  by  the  death  of  a  member  of 

actions  :   Union  Bank  «.  Mott,  27  N.  the  firm  :  Cock  «.  Carson,  45  Tex.,  429. 

Y.,  683.  A  surviving  partner  is  not  entitled, 

See  Chapman  v,  Foster,  15  How.  Pr. ,  without  consent  of  the  representatives 

241.  of  a  deceased  partner,  to  use  the  firm 

Otherwise,  if  only  one  were  sued  and  name  in  continuing  the  business  :  Fenn 

he  die:   Fine  .«.  Righter,  8  Abb.  Pr.,  t).  Bolles,  7 Abb.  Pr..  202. 

N.S.,  385.  See  Will.  Eq.,  408,  marg.  p.;  Lewis 

Although,  as  a  general  rule,  a  cause  «.  Landon,  7  Simons'  Chy.,  421. 
of  action  in  favor  of  two  partners,  or  A  surviving  partner  cannot  bind  co- 
joint  contractors,  survives  to  the  sur-  survivors  by  signing  the  firm  name, 
vivor,  and  an  action  upon  it  cannot  be  without  their  express  authority  or  rati- 
continued  in  the  name  of  the  personal  fication  :  Brownings.  Crouse,  40 Mich., 
representative  of  one  deceased,  nor  can  343  ;  Matteson  t;.  Nathanson,  38  Mich., 
such  representative  be  joined  in  an  ac-  877. 

tion  ;  yet,  where  a  judgment  recovered  A  surviving  partner  has  no  right  to 
by  two  partners  has  been  satisfied  as  use  machinery  upon  his  own  personal 
against  one  and  not  as  against  the  account  to  the  detriment  of  the  estate 
other,  and  the  latter  dies,  the  action  of  the  deceased  partner,  and  will  be  en- 
may  be  continued  in  the  name  of  the  joined,  whether  the  machinery  be  re- 
legid  representative  of  the  latter  :  Hack-  garded  aa  realty  or  personalty  :  Stan- 
eit  tJ.  Belden,  10  Abb.  Pr.,  N.S.,  123.  hope  «.  Kerplee,  2  Brewster  (Pa.),  455. 


[8  Chancery  Division,  461.] 
V.C.M.,  April  12,  1878. 

Stage  v.  Gage. 


[1878     S.     140.] 
Trtuieesfor  Sale — Partition — Cestuis  que  Trutt  not  necessary  Parties. 

In  an  action  for  sale  and  partition,  the  plaintifis  were  trustees  for  sale  of  two-thirds 
of  certain  leasehold  property,  and  the  defendants  were  trustees  for  sale  of  the  remain- 
ing third  part  after  the  death  of  a  tenant  for  life.  The  cestuis  que  trust  not  being 
parties : 

ffeldy  that  the  trustees  for  sale  sufficiently  represented  their  cestuis  que  trust,  and  a 
sale  and  partition  were  directed  without  notice  to  the  parties  beneficially  interested. 

This  case  came  on  as  a  short  cause. 

Hannah  Trindle,  by  her  will,  dated  the  Ist  of  December, 
1867,  gave  the  whole  of  her  leasehold  property  equally  be- 
tween Thomas  Gage,  Joshua  Sage,  and  Amelia  Inseal,  as 
tenants  in  common. 

The  third  part  given  by  the  will  to  Joshua  Gage  became 
vested  *in  Amelia  Inseal,  who,  by  her  will,  dated  the  [452 
31st  of  October,  1875,  gave  the  two-thirds  of  the  leaseholds 
to  the  plaintiffs,  James  Stace  and  Edwin  Davis,  upon  trust 
to  sell  and  stand  possessed  of  the  proceeds  as  therein  men- 
tioned, and  appointed  the  plaintiffs  executors  of  her  will. 

Amelia  Inseal  died  in  1877. 

Thomas  Gage,  who  was  entitled  to  the  remaining  third 
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part  of  the  leasehold  property,  by  his  will,  dated  the  6th  of 
October,  1868,  after  appointing  the  defendants,  J.  Gage  and 
Charles  Pettitt,  executors  thereof,  bequeathed  to  his  wife, 
the  defendant,  Mary  Ann  Gage,  during  her  life,  all  his  real 
and  personal  estate,  and  after  her  decease  the  testator  di- 
rected his  executors  to  sell  all  his  share  in  the  leasehold 
premises  therein  mentioned,  being  the  leasehold  premises 
bequeathed  by  the  will  of  Hannah  Trindle,  and  stand  pos- 
sessed of  the  proceeds  upon  the  trusts  therein  mentioned. 

Thomas  Gage  died  in  1873. 

The  plaintiffs  claimed  that  it  might  be  declared  that  they 
were  entitled  to  two- thirds  of  the  leasehold  property,  and 
that  the  defendant  Mary  Ann  Gage  was  entitled  for  life,  and 
the  defendants  J.  Gage  and  Charles  Pettitt  in  remainder,  to 
the  said  remaining  equal  third  part  of  the  premises.  That 
a  fair  partition  might  be  made  between  the  plaintiffs  and 
the  other  persons  entitled,  and  that  the  leasehold  premises 
might  be  sold  and  the  proceeds  thereof  divided  and  distrib- 
uted between  the  plaintiffs  and  the  other  persons  entitled 
thereto. 

The  question  now  raised  was  whether  the  sale  and  parti- 
tion could  be  effected  by  the  trustees  without  the  other 
parties  interested  being  before  the  court. 

£!.  8.  Ford^  for  the  plaintiffs:  The  trustees  for  sale 
sufficiently  represent  their  cestuis  que  trust.  They  must  be 
treated  as  the  actual  owners  of  the  property,  and  it  is  not 
necessary  to  have  the  parties  beneficially  interested  before 
the  court.  That  was  decided  by  your  Lordship  under  the 
Settled  Estates  Act,  in  In  re  StruWs  Trusts  ('),  following  a 
case  of  In  re  Potts'  Estate  {^\  decided  by  the  Master  of  the 
453]  Rolls  in  1866.  *These  cases,  however,  were  not  fol- 
lowed by  the  present  Master  of  the  Rolls  in  In  re  Ives  (*). 

E,  Ward^  for  the  defendants. 

Malins,  V.C:    My  opinion  is  that  the  plaintiffs,  who  are 
trustees  of  the  will  of  Mrs.  Inseal,  sufficientl v  represent  their 
^  eestuis  que  trusty  and  the  order  now  asked  for  will  no  doubt 

be  for  the  benefit  of  all  the  parties  interested. 

The  decree  will  be  in  the  terms  of  the  claim. 

Solicitor  for  the  plaintiff:  H,  J.  Oodden. 
Solicitors  for  the  defendants :  Beaumont  &  Warren, 

0)  Law  Rep.,  16  Eq..  629;  7  Eng.  R.,        (•)  Law  Rep.,  16  Eq.,  631  n.;  7  Eng. 
624.  R.,  626. 

(»)  8  Ch.  D.,  690. 
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[8  Chancery  Division,  463.] 
V.C.M.,  May  1,  1878. 

Taunton  v.  Morris. 

[1874    T.     94.] 

Married  Woman — Equity  to  Settlement — Life  Interest. 

A  married  woman  has  the  same  equity  to  a  settlement  ont  of  property  in  which 
she  has  a  life  interest  only  as  out  of  property  in  which  she  has  an  absolute  interest, 
and  there  ought  to  be  no  distinction  between  the  two  cases  as  regards  the  amount  to 
be  settled. 

A  QUESTION  arose  on  a  petition  in  this  action  as  to  the 
amount  to  be  settled  on  Mrs.  Taunton,  a  married  woman, 
under  her  equity  to  a  settlement,  under  the  following  cir- 
cumstances : 

Mr.  Taunton  became  insolvent  in  July,  1861,  being  then 
in  prison  for  debt,  and  was  indebted  to  various  creditors  to 
the  extent  of  £25,000 ;  no  assets  of  his  estate  had  been  dis- 
covered, and  no  dividend  declared.  The  provisional  assignee 
of  the  estates  of  insolvent  debtors  was  tne  person  in  whom 
his  estate  was  vested. 

Mrs.  Taunton  became  entitled  for  her  life  to  an  income  of 
about  £500  a  year,  with  remainder  to  her  children,  under 
the  will  of  her  father,  the  testator  in  the  cause,  on  the  death 
of  the  widow  of  *the  testator  in  1876.  The  testator's  [455 
will  did  not  settle  the  income  to  her  separate  use. 

No  settlement  or  agreement  for  a  settlement  had  been 
made  upon  or  since  thg  marriage  of  Mr.  and  Mrs.  Taunton, 
which  took  place  in  1^46. 

This  suit  was  instituted  in  1874. 

The  provisional  assignee  claimed  at  least  half  of  the  wife's 
income  for  the  creditors  of  Mr.  Taunton. 

Mrs.  Taunton  claimed  to  have  the  whole  of  the  income 
settled. 

Evidence  was  given  that  Mr.  Taunton  contributed  nothing, 
and  could  contribute  nothing  to  the  support  of  his  wife. 

Money  amounting  to  about  a  year's  income  had  been  paid 
to  Mrs.  Taunton  under  an  order  of  the  court  for  her  sup- 
port, without  prejudice  to  the  present  question. 

Oldsscy  Q.C.,  and  Langley^  for  the  provisional  assignee : 
The  wife  micht  be  entitled  to  the  whole  if  it  were  a  case  of 
capital,  but  here  she  is  entitled  to  a  life  income  only,  and 
ought  only  to  have  one-half,  as  children  cannot  be  consid- 
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ered  :  Tlddv.  Lister  {') ;  Beres/ordy.  Hobsoni^) ;  Vaughan 
V.  BTick  (") ;    Wright  v.  MorUy  (*). 

J,  Pearson^  Q.C.,  and  W.  Karslake^  for  Mrs.  Taunton: 
The  equity  to  a  settlement  is  personal  to  the  wife,  and 
therefore  attaches  to  a  life  interest  no  less  than  to  an  abso- 
lute interest ;  and  the  tendency  of  late  years  has  been  to 
allow  the  wife  the  whole  income  in  all  reasonable  cases : 
Wilkinson  v.  Charlesworth  (*) ;  Scott  v.  Spashett{*) ;  Dunk- 
ley  V.  DunJcley  ('). 

A  general  assignee  stands  on  a  different  footing  from  a 
particular  assignee  for  valuable  consideration :  Me  Duffy'* s 
Trust  (') ;  Koeber  v.  Sturgis  (*) ;  Lewin  on  Trusts  (*') ;  Roper's 
Husband  and  Wife  (").  ' 

*456]  HigginSy  Q.C.,  and  Crossley^  and  H.  Fellows^  sup- 
ported the  same  view. 

Olasse,  in  reply :  Tidd  v.  Lister  (*)  was  not  cited  in  Koe- 
ber V.  Sturgis  {*). 

The  law  is  altered  as  to  the  proportion  you  may  give  out 
of  an  absolute  interest ;  it  is  not  altered  as  to  the  proportion 
to  be  given  out  of  a  life  income. 

The  arrears  to  this  date  must  belong  to  the  provisional 
assignee  and  must  be  accounted  for :  Neixyman  v.  Wilson  ("). 

Malins,  V.C:  The  provisional  assignee  has  a  very  small 
ititerest,  for  the  dividend  to  be  paid  will  in  any  case  be  very 
small ;  nevertheless  I  have  now  to  decide  whether  Mrs.  Taun- 
ton should  have  the  whole  or  only  half  of  her  income  set- 
tled upon  her.  Mr.  Taunton's  creditors  have  never  received 
any  money  under  the  insolvency,  and  will  receive  nothing 
unless  they  can  get  a  small  dividend  out  of  Mrs.  Taunton's 
share  in  this  suit. 

The  case  of  a  general  assignee  differs  from  that  of  an 
assignee  for  value,  for  he  can  only  take  what  the  husband 
could  take.  The  old  rule  was  to  give  only  one-half  the  in- 
come to  the  wife,  as  against  her  husband  or  his  general 
assignees ;  but  this  has  been  modified  in  later  years,  and  the 
amount  has  been  enlarged  so  as  to  give  the  wife  three- 
fourths,  and  more  lately  the  whole  of  the  income,  when  the 
court  considers  that  she  requires  it :  Smith  v.  Smith  ("). 

There  is  no  dispute  that  if  this  bad  been  corpus  and  not  a 
life  interest  only,  I  could,  in  my  discretion,  give  the  whole 

(»)  10  Hare,  140;  8  D.  M.  A  G.,  867.        (*)  28  Beav.,  886. 

(«)  1  Madd..  862.  (»)  22  Beav.,  688. 

(»)  1  Sim.  (N.S.),  284.  (><>)  6th  ed.,  p.  618. 

(*)  11  Vea,  12.  (»')  Jacob's  ed.,  voL  i,  p.  285. 

(»)  10  Beav.,  324.  ('«)  81  Beav.,  84. 

(«)  8  Mac.  <&  G.,  699.  O')  3  Giff,  121. 

(')  2  D.  M.  A  G.,  890. 
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of  the  income  to  the  wife,  but  it  has  been  strenuously  urged 
that  as  Mrs.  Taunton  has  only  a  life  interest,  a  different  rule 
applies.  But  on  the  reason  of  the  thing  I  can  find  no 
ground  for  such  a  distinction,  for  suppose  Mrs.  Taunton 
had  been  entitled  to  a  capital  sum  of  £10,000,  I  could  have 
appropriated  that  sum,  and  ordered  it  to  have  been  invested 
so  as  to  give  her  an  income  of  £500  a  year,  with  remainder 
to  her  children,  or  to  her  husband's  assignees  if  there 
•should  be  no  children,  and  why  then  should  I  not  [456 
give  her  the  whole  of  her  income  of  £500.  The  distinction 
between  corpus  and  life  estate  has  no  doubt  been  taken  in 
some  cases,  but  I  can  see  no  reason  for  the  distinction,  and 
in  my  opinion  it  ought  to  be  done  away. 

In  Wright  v.  MorUyi^)  Sir  W.  Grant  held,  referring  to 
Pryor  v.  Hill{^\  where  it  was  contended  that  the  equity  of 
the  wife  did  not  extend  to  the  case  of  a  life  interest,  that  the 
wife's  life  interest  passes  to  the  assignees  of  the  husband 
subject  to  the  ordinary  equity  to  a  settlement.  If  then  I 
might  have  settled  £10,000  so  as  to  give  Mrs.  Taunton  £500 
a  year,  with  remainder  to  her  children,  why  should  I  not 

five  her  the  £500  a  year  for  her  life  when  the  testator  has 
imself  given  the  children  the  remainder,  which  I  should 
have  otherwise  done  according  to  the  practice  of  the  court. 

I  do  not  think  that  later  cases  have  maintained  the  sug- 
gested distinction  between  a  life  interest  and  an  absolute 
interest.  Mr.  Lewin,  in  his  last  edition  (•),  says  that  upon 
principle  the  wife's  equity  to  settlement  ought  in  all  cases 
to  be  the  same,  though  he  goes  on  to  state  an  exception 
where  the  equity  is  sought  to  be  enforced  against  the  life 
interest.  Countenance  has  been  lent  to  the  existence  of  such 
an  exception  by  the  remarks  of  ViceChancgllor  Turner  in 
Tidd  V.  Lister  {*)j  where,  in  my  opinion,  a  broader  view 
might  have  been  taken.  But  Wright  v.  Mbrley,  Wilkin- 
son V.  Ch^rlesworth  {*),  Scott  v.  8pashett{*)y  and,  above  all, 
Koeber  v.  Slurgis  ('),  are  authorities  to  show  that  a  proper 
settlement  should  be  made  equally  out  of  the  life  interest  as 
out  of  the  absolute  interest  of  the  wife ;  and  Mr.  Jacob,  in 
his  edition  of  Roper's  Husband  and  WifeC),  is  of  the  same 
opinion,  that  the  wife  ought  to  be  allowed  a  proper  main- 
tenance out  of  her  life  interest. 

Now,  therefore,  considering  this  is  a  question  between  the 
wife  (who  is  admitted  to  be  entitled  to  some  equity  to  a  set- 

0)  11  Vea.  12.  (»)  10  Beav.,  324. 

(«)  4  Bro.  C.  C.  189.  (•)  8  Mac.  A  G.,  699. 

(»)  6th  ed..  p.  614.  C)  22  Beav.,  588. 

{*)  10  Hare,  140;  8  D.  M.  A  G.,  867.  (»)  Page  286. 

26  Eng.  Rep.  54 
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tlemeut)  and  the  general  assignee  of  the  husband,  whv 
should  I  not  give  her  the  whole  of  the  income  ?  The  wife 
457]  was  married  fifteen  years  *before  the  insolvency,  and 
she  only  became  entitled  in  possession  to  this  property  in 
1876 — eighteen  years  after  the  insolvency ;  and  under  all 
the  surrounding  circumstances,  I  come  to  the  conclusion  that 
she  is  entitled  to  have  the  whole  life  estate  settled  on  her. 
And  I  also  hold  that  her  right  accrued  from  the  institution 
of  the  suit  in  1874,  and  that  she  is  entitled  to  the  arrears  of 
income  which  I  have  ordered  to  be  paid  out  to  her  for  her 
support. 

Solicitors :  Crowdy  <6  Son  ;  Twyfoid;  Fetch. 


[8  Chancery  Biylsion,  460.] 
V.C.B.,  May  4,  1878. 

460]  *If^  ^<5  Croughton's  Trusts. 

Married  Woman — Separate  Use — Restraint  upon  Aniieipation — Bequest  of  Share 

of  Eesidue. 

Testatrix  bequeathed  to  a  married  woman  by  name,  describing  her  as  married,  a 
reversionary  share  of  a  fund  of  mixed  real  and  personal  estate,  expectant  on  a  life  in- 
terest. The  will  declared  that  every  gift  thereby  made  to  a  married  woman  should 
be  for  her  separate  use,  without  power  of  anticipation,  and  that  her  receipts  alone 
should  be  good  discharges  for  the  same.  The  tenant  for  life  died  in  the  lifetime  of 
the  testatrix,  who  nevertheless  did  not  alter  her  will. 

The  married  woman's  share  of  the  residue  being  now  represented  by  a  sum  oi 
cash  standing  in  court,  uninvested,  upon  petition  b^'  the  married  woman  to  have  the 
cash  paid  out  to  her,  upon  her  separate  receipt : 

Held,  that  she  was  so  entitled. 

In  re  EUi^  TVusts  (>)  observed  upon. 

Petition,  ^arah  Crooke  Croughton,  widow,  by  her  will, 
dated  the  15th  of  June,  1871,  devised  all  her  real  estate  to 
the  use  of  trustees  upon  trust  for  sale,  and  bequeathed  all 
her  personalty  to  the  same  trustees  upon  trust  to  convert 
such  parts  thereof  as  should  not  consist  of  money,  and  de- 
clared that  the  trustees  should,  out  of  the  moneys  so  to  arise 
and  the  ready  money  of  which  she  should  be  possessed  at 
her  death,  pay  her  funeral  and  testamentary  expenses,  debts, 
and  legacies,  and  should  stand  possessed  of  "  the  residue  of 
the  said  trust  moneys,"  upon  trust  to  invest  the  same  in 
specified  securities,  and  pay  the  income  to  testatrix's  sister, 
Elizabeth  Mary  Jane  Jones,  for  life ;  and  after  her  death, 
upon  trust  "  to  divide  arid  pay  the  said  residue  of  the  said 
trust  moneys  between  and  unto  the  children  of  my  said  sis- 
ter, namely,  my  nephew  William  Chadwick  Jones  and  my 

(')  Law  Rep.,  17  Eq.,  409;  9  Eng.  R.,  611. 
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niece  Mary  Jane,  the  wife  of  Robert  Hal  son,  equally,  share 
and  share  alike,  as  tenants  in  common,  if  they  shall  be  liv- 
ing at  the  death  of  my  said  sister."  Testatrix  then  made 
certain  provisions  in  the  event,  which  did  not  happen,  of  the 
death  of  either  of  her  said  nephew  and  niece  during  the 
lifetime  of  her  sister ;  and  the  will  contained  the  following 
proviso : — 

*"  And  I  hereby  further  declare  my  will  to  be,  that  [461 
every  gift,  devise,  bequest,  or  provision  hereby  given,  de- 
visedj  bequeathed  or  made  to  or  for  any  woman  under  or  by 
virtue  of  this  my  will,  is  so  given,  devised,  bequeathed,  or 
made  to  her  for  her  sole  and  separate  use  independently  and 
exclusively  of  any  husband  with  whom  she  may  at  any  time 
be  married,  and  n-ee  from  his  debts,  control,  interference  or 
engagements,  and  so  that  she  shall  not  have  power  to  de- 
prive herself  of  the  benefit  thereof  by  sale,  mortgage,  charge 
or  otherwise  in  the  way  of  anticipation,  and  that  her  receipt 
alone,  notwithstd,nding  her  coverture,  shall  be  a  sufficient 
discharge  for  the  same." 

Testatrix's  sister,  Elizabeth  M.  J.  Jones,  died  on  the  13th 
of  September,  1872. 

On  the  16th  of  June,  1874,  the  testatrix  died,  without 
having  altered  or  revoked  her  will,  and  leaving  ler  nephew 
Chad  wick  Jones,  her  niece  Mary  Jane,  the  wif(^of  Robert 
Halson,  surviving. 

The  clear  residue  of  the  testatrix's  estate  had  been  ascer- 
tained, and  one  moiety  thereof  was  now  represented  by  a 
sum  of  £2,888  3^.  cash,  standing  in  court,  uninvested. 

The  petition  was  presented  by  Mary  Jane  Halson,  by  her 
next  friend,  praying  that  the  sum  of  £2,888  3^.  cash,  so 
standing  in  court  as  above  mentioned,  or  the  residue  thereof 
after  payment  of  costs,  might  be  paid  to  a  person  therein 
named  "as  her  attorney,  and  for  ner  sole  use";  or,  in  the 
alternative,  that  the  same  residue  might  be  invested  and  the 
income  Qt  the  investment  paid  to  the  petitioner  for  life,  or 
until  further  order. 

The  petition  stated  that  the  petitioner  was  living  apart 
from  her  husband,  but  this  fact  was  not  relied  upon  as  afford- 
ing any  around  for  the  prayer  of  the  petition. 

It  further  stated  that  the  petitioner's  husband  would,  if 
necessary,  give  up  any  claim  to  the  sum  in  court. 

Service  on  the  husband  of  the  petition  and  of  the  order  to 
attend  was  proved  ;  and  it  was  in  evidence  that  the  husband 
had  signed  a  declaration  dated  the  19th  of  March,  1878, 
whereby  he  consented  that  an  order  should  be  made  in  the 
terms  of  the  first  alternative  of  the  prayer,  and  instructed 
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petitioner's  solicitor  to  consent  on  bis  behalf  to  such  an 
order  being  made. 

462]  *Cracknall^  for  the  petitioner :  The  only  question 
is  whether  the  clause  in  the  will  trestraining  anticipation 
by  the  wife  has  any  application  to  the  gift  to  her  of  a  share 
or  mixed  residue,  which  is  equivalent  to  a  gift  of  so  rpuch 
cash.  '  The  share  does,  in  fact,  at  this  moment,  consist  of 
cash. 

The  distinction,  in  this  respect,  between  a  gift  of  consols, 
as  being  of  a  fund  producing  income,  and  a  gift  of  some- 
thing which  does  not  produce  income,  was  recognized  by  the 
Master  of  the  Rolls  in  In  re  Ellis'  Trusts  ('),  who  expressly 
left  this  particular  case  open  for  future  decision  ;  and  it  is 
believed  the  point  has  never  been  decided. 

It  was  glanced  at  in  In  re  Sykes^  Trusts  ('),  and  in  Cooper 
V.  Macdonald(^\  but  not  settled.  The  former  authority 
and  others  were  brought  before  the  notice  of  the  Master  of 
the  Rolls  in  In  re  Ellis*  Trusts. 

Here,  it  will  be  observed,  there  is  no  direction  to  invest 
which  could  apply  to  this  fund — no  distinction  between  in- 
come and  capital — no  mention  of  income  whatever.  It  is  sub- 
mitted that  the  fetter  of  restraint  upon  anticipation — itself  an 
anomaly  anp  an  exception  to  the  power  of  disposition  over 
property  wiich  the  law  geneally  permits  to  every  owner — 
cannot  apply  to  what  this  is,  namely,  the  bequest  of  a  sum 
of  money. 

Robert  K.  RodweU^  for  the  respondents,  the  trustees  of 
the  will :  In  Re  Sarel  Q  it  seems  to  have  been  decided  by 
Lord  Hatherley,  when  V  ice- Chancellor,  that  the  restraint 
upon  anticipation  would  attach  to  a  sum  of  money  be- 
queathed to  the  separate  use  of  a  married  woman.  The  case 
was  mentioned  in  In  re  Ellis*  Trusts^  but  the  Master  of  the 
Rolls  made  no  observation  upon  it.  The  rule  as  to  real  es- 
tate is  well  established,  namely,  that  a  devise  in  such  terms 
as  these  would  give  the  married  woman  an  estate  for  life, 
with  power  of  appointment  by  will.  The  Master  of  the  Rolls 
said  he  saw  no  reason  why  that  rule  should  not  apply  to 
income- producing  funds.  Accordinglv,  there  seems  no  rea- 
463]  son  *why  this  sum  of  money  should  not  be  invested, 
and  then  the  ordinary  rule  would  apply  as  of  course. 

Cracknall:  In  Re  Sarel  {*)  there  appears  to  have  been  a 
contest  between  the  husband  and  the  wife.  Here,  as  a  mat- 
ter of  fact,  the  husband  consents,  although,  in  our  view,  his 

(»)  Law   Rep.,  17  Eq.,  409;  Eng.  R.,        («)  7  Ch.  D.,  288;  23  Eng.  R..  681. 
611.  (••)  4  N.  R.,  821 ;  10  Jar.  (N.S.),  876. 

O  2  J.  A  H.,  415. 
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consent  is  not  necessary.  We  thought  it  necessary,  however, 
to  show  that  he  has  had  notice  of  the  petition. 

Bacon,  V.C:  The  case  undoubtedly  is  not  without  diffi- 
culty. 

The  decision  of  the  Master  of  the  Rolls  in  In  re  Ellis'^ 
Trusts  (*)  seems  to  have  gone  upon  the  fact  that  the  gift 
there  was  a  gift  of  a  sum  of  consols  producing  income.  In 
the  case  before  Vice-Chancellor  Wood,  the  gift  seems  to  have 
been  one  of  a  sum  of  money. 

Now  the  gift  here  must  be  considered  as  equivalent  to  a 
gift  of  a  sum  of  money.  The  testatrix  has  made  one  resid- 
uary fund  of  all  her  real  and  personal  estate.  She  intended 
to  provide  for  her  sister,  Elizabeth  Mary  Jane  Jones,  and 
accordingly  she  directs  her  trustees  to  invest  the  residue, 
and  pay  the  income  of  the  investments  to  Elizabeth  Jones 
for  life.  But  she  gives  no  other  direction  to  invest.  Upon 
the  death  of  Elizabeth  Jones,  the  trust  is,  "to  divide  and 
pay  the  said  residue  between  and  unto  the  children  of  my 
said  sister,  namely,  my  nephew  William  Chadwick  Jones, 
and  my  niece  Mary  Jane,  the  wife  of  Robert  Halson,  equally, 
share  and  share  alike,  as  tenants  in  common."  How  can 
that  trust  be  properly  executed  except  by  realizing  the  resi- 
due, and  handing  over  the  corpus  to  Mary  Jane  Halson  and 
her  brother?  In  this  case  the  gift  is  a  gift  of  a  sum  of 
money. 

The  Master  of  the  Rolls  says  (')  he  is  not  at  all  certain 
that  the  distinction  between  alienation  and  anticipation  was 
brought  before  the  mind  of  the  Vice-Chancellor  in  In  re 
Sykes^  Trusts  (").  I  coitfess  I  do  not  quite  follow  that — I 
do  not  see  the  difference  between  anticipation  and  alienation. 
In  this  instance  the  testatrix  *goes  on  to  direct:  [His  [464. 
Lordship  proceeded  to  read  the  above  clause  as  to  the  gifts 
to  married  women  being  to  their  separate  use,  without  an- 
ticipation, and  that  their  receipts  should  be  sufficient  dis- 
charges ;  and  continued :]  A  sufficient  discharge  for  what? 
For  the  payment  of  this  sum  of  money,  which  is  what  this 
share  of  residue  really  comes  to. 

As  to  the  statement  in  the  petition  that  the  husband  and 
wife  are  living  apart,  I  can  pay  no  attention  to  that.  For 
anything  that  appears,  they  may  have  separated  amicably, 
in  order  that  this  fund  may  be  handed  over  to  the  wife,  and 
the  husband  get  the  benefit  of  it. 

But  such  an  order  as  is  now  asked  for  ought  not  to  be 
made  without  the  knowledge  of  the  husband.     Whether  he 

(')  Law  Rep.,  17  Eq.,  409 ;  9  Eng.  R.,  611.  (♦)  Law  Rep.,  17  Eq.,  411 ;  9  Eng.  R.,  61S. 

CO  2  J.  AH.,  415. 
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consents  or  not,  it  is  quite  right  that  he  should  be  served,  as 
in  this  instance  he  has  been  served,  with  notice  of  the  pe- 
tition. 

I  think  the  petitioner  is  entitled  to  this  sum  of  cash.  No 
declaration  is  necessary:  there  will  simply  be  an  order  con- 
sistent with  the  terms  of  the  first  alternative  of  the  prayer 
of  the  petition. 

Solicitors:  Alfredi  PeacTiey;  Ford^  Lloyd  <fe  BarUett^ 
agents  for  York,  Newmarket. 


[8  Chancery  Division,  464.] 
V.C.B.,  May  18,  1878. 

In  re  Patent  Steam  Engine  Company. 

Company — Winding-up   PetUixm — Whet  may  prt-Mnt — Contributory — Companies  Act, 

1862,  «.  82  ;   Companies  Act,    1867,  «.  40. 

A  petition  for  winding  up  a  company  may  be  presented  by  persons  who  have  ob- 
tained a  decree  of  the  court  ordering  the  company  to  allot  them  shares  and  to  reg^ 
ter  them  as  shareholders,  although  their  names  are  not  on  the  register  at  the  time  of 
the  presentation  of  the  petition. 


[8  Chancery  Division,  467.] 
V.C.H.,  March  1,  1878. 

467]  *Rl8HTON  V.  WhATMOBK. 

[1878    R.     188.] 

Vendor  and  Purchaser — Spwifie  Perfoi^matice — Salt  by  Auction — Conditions  of  Sale, 
Omission  of  Reference  to,  in  Auctioneer's  *Book — Statute  of  Frauds. 

At  a  sale  by  auction  subject  to  conditions,  the  auctioneer  entered  in  his  sale  book 
the  names  of  the  vendor  and  purchaser,  the  subject-matter  of  the  sale,  and  the  amount 
of  the  purchase-money,  but  omitted,  in  the  entry,  to  embody  or  make  any  reference 
to  the  conditions  of  sale.    There  was  no  other  memorandum  or  contract  in  writing^ : 

Heid,  that  there  was  no  sufficient  contract  in  writing  within  the  Statute  of  Frauds, 
and  specific  performance  refused  as  against  the  purchaser. 

This  was  an  action  by  a  vendor  for  the  specific  perform- 
ance of  a  contract  for  sale.  The  property,  which  consisted 
of  the  Castle  Inn  at  Kidderminster,  was  put  up  for  sale  by 
auction,  subject  to  particulars  and  conditions  of  sale.  At  the 
sale  the  defendant  Mrs.  Whatmore  was  the  highest  bidder, 
and  she  was  declared  by  the  auctioneer  to  be  the  purchaser  ; 
but  when  he  asked  her  after  the  conclusion  of  the  biddings 
to  sign  the  memorandum  at  the  foot  of  the  conditions  of 
sale,  she  declined  to  do  so,  saying  that  she  had  not  with  her 
the  money  to  pay  the  deposit,  but  would  bring  it  the  next 
day.  She  subsequently,  however,  declined  to  sign  any 
memorandum  or  agreement,  and  refused  to  complete  the 
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purchase.  This  action  was  then  brought,  and  the  defence 
was  that  there  was  no  sufficient  contract  or  memorandum 
signed  by  the  purchaser  within  the  Statute  of  Frauds. 
The  plaintiff  relied  upon  the  entry  which  the  auctioneer  had 
made  in  his  sale  booK  at  the  time  of  the  sale.  This  entry 
was  headed  "Castle  Inn,  Park  Lane,  belonging  to  Robert 
Rishton,"  and  it  gave  the  name  of  Mrs.  Whatmore  as  the 
highest  bidder,  and  the  sum  bid  by  her,  viz.,  £960,  but  it 
contained  no  reference  whatever  to  the  particulars  or  con- 
ditions subject  to  which  the  sale  was  made. 

Dickinson^  Q.C.,  and  O.  Harris  Lea^  for  the  plaintiff: 
The  vendor  by  appointing  the  auctioneer  to  sell,  and  the 
bidder  by  the  act  of  bidding,  respectively  constitute  the  auc- 
tioneer their  agent ;  the  writing  of  the  bidder's  name  by 
the  auctioneer  in  his  book  is  a  signature  sufficient  to 
bind  the  bidder  within  the  Statute  of  *Frauds,  [468 
and  speci&c  performance  of  a  contract  so  constituted  has 
been  enforced :  White  y.  Proctor {);  Kemeys  v.  Proctor {*). 
Here  the  entry  in  the  auctioneer's  book  comprised  the  names 
of  the  vendor  and  the  purchaser,  the  subject-matter  of  the 
contract,  and  the  price  to  be  paid,  and  nothing  more  is 
requisite :  Williams  v.  Lake  (') ;  Blagden  v.  Bradbear  (*). 

Hastings^  Q.C.,  and  Cottrell^  for  the  defendant:  The  sale 
was  made  subject  to  particulars  tind  conditions  which  are 
neither  embodied  in,  annexed  to,  or  in  any  manner  referred 
to  in  or  connected  with  the  entries  in  the  auctioneer's  book. 
If  the  entries  in  the  book  constituted  any  contract  at  all,  it 
was  an  open  contract,  and  therefore  one  different  from  the 
only  contract  which  could  have  been  constituted  at  this 
sale.  There  was  accordingly  no  memorandum  or  contract 
in  writing  sufficient  to  satisfy  the  Statute  of  Frauds  and  to 
entitle  the  plaintiff  to  specific  performance :  Peirce  v.  Corf(^)\ 
Hinde  v.  Whitehouse  ("). 

Dickinson^  in  repl  v. 

Hall,  V.C:  The  fallacy  of  the  plaintiff's  case  is,  that  he 
seeks  to  enforce  a  contract  contained  in  an  entry  in  an  auc- 
tioneer s  book,  which  entry  leaves  out  the  conditions  of  sale, 
which  are  an  essential  part  of  the  contract.  It  is  plain  upon 
tbe  authorities,  such  as  the  cases  of  Kenwortay  v.  Scho- 
field  {^)  and  Peirce  v.  Corf^  that  it  is  impossible  to  use  an 
entry  in  an  auctioneer's  book  fo^  the  purpose  of  proving  a 
contract  for  sale  within  the  Statute  of  Frauds,  unless  such 

(»)  4  Taunt..  209.  (»)  Law  Rep.,  9  Q.  B.,  210. 

(*)  1  Jac.  <fe  W.,  860;  8  V.  A  B.,  67.  (•)  7  East,  568;  Dart,  V.  A  P.,  6th  ed., 

(»)  2  E.  A  E.,  849.  p.  221. 

(*)  12  Yes.,  470.  0)  2  B.  A.  C,  946. 
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entry  comprises  such  a  reference  to  the  conditions  of  sale 
subject  to  which  the  property  was  sold,  as  to  identify  them, 
upon  production,  as  being  the  conditions  mentioned  in  the 
entry. 
The  action  must  be  dismissed  with  costs. 

Solicitors :  J.  A.  Talbot^  for  W.  H.  Talbot-,  Kiddermin- 
ster ;  F,  T:  Oirdwood,  for  W.  A.  Crowther,  Kidderminster. 

As  to  the  validity  of  memoranda,  by  Plaintiff  purchased  a  lot  at  private 
auctioneers,  under  the  statue  of  frauds,  sale  from  the  auctioneer,  and  a  memo- 
see  15  Eng.  Bep.,  421  note;  18  Eng.  rand um  of  the  transaction  was  signed 
Rep. ,  330  note ;  Bishop  on  Contracts,  by  the  auctioneer  and  the  purchaser. 
§§  383-7.  Held,  that  even  assuming  an  acquies- 

Where  a  .contract  for  the   sale  of  cence  of  the  two  defendants,  who  were 

goods  rests  wholly  in   parol,  and  no  present  at  the  invitation  given  by  the 

part  of  the  purchase-money  has  been  auctioneer,  binding  upon  themselves 

paid,  a  delivery  of  the  goods  to  and  ac-  and  the  other  defendant,  yet,  as  that 

ceptance  thereof  by  the  vendee  being  invitation  was  only  to  come  to  his  office 

relied  upon  to  take  the  sale  out  of  the  where  he  would  be  prepared  to  treat  as 

statute  of  frauds,  the  same  person  can-  to  the  balance  of  the  lots,  the  acqnies- 

not  act  as  agent  of  both  parties  ;  that  cence  did  not  give  him  any  authority 

is,  he  cannot  claim  to  act  as  the  agent  to  bind  the  defendants  by  a  private 

of  the  seller  to  negotiate  the  sale,  and  sale  :   Hart  «.  Prior,  1  Russell  &  Ches- 

the  agent  of  the  buyer  to  receive  and  ley  (Nova  Scotia),  53. 

accept  the  goods :    Caulkins  9.  Hell-  In  order   to  make   an  auctioneer's 

man,  14  Hun,  330.  memorandum  valid  under  the  statute 

An  auctioneer  was  instructed  to  sell  of  frauds,  the  conditions  of  the  sale 

land  in  lots  by  auction  for  three  de-  must,  in  some  way,  be  made  a  part  of 

fendants,  and  after  selling  some  of  the  such  memorandum  :  Megard  9.  Molley, 

lots,  announced  in  the  presence  of  two  L.  R.,  2  Ir.,  530. 

of    the    defendants,   that  if  any  one  That  the  memorandum,  under  the 

wanted  to  buy  he  should  come  to  his  statute  of  frauds,  must  be  complete  in 

office  and  he  would  be  prepared  to  treat  itself,  see  note  to  Chattock  «.  Mnller, 

for  the  purchase  of  the  balance.  anU,  p.  210. 


[8  Chancery  Division,  469.] 
Fry,  J.,  Feb.  28;  March  1,  2,  1878. 

469]    *Davies  v.  London  and  Provincial  Marine 

Insurance  Company. 

[1877     D.     164.] 

Surety — Contract — ConoedlmerU — Disclosure — Change  of  Cireumstanees — Illegal  Con.' 

tract — Interference  of  Court. 

Where  parties  are  contracting,  either  of  them,  unless  he  is  under  a  duty  to  the 
other,  may  keep  silence  even  as  to  facta  which  he  believes  would  be  operative  on  the 
mind  of  the  other;  if,  however,  one  of  them  has  made  a  statement  which  he  believes 
to  be  true,  but  which  in  the  course  of  the  negotiation  he  discovers  to  be  false,  he  is 
bound  to  correct  his  erroneous  statement. 

In  some  cases,  such  as  contracts  between  solicitor  and  client,  there  is  a  duty  to 
make  entire  disclosure.  In  others,  such  as  contracts  of  partnership,  everything 
material  must  be  disclosed.     There  is  no  such  duty  in  the  case  of  a  contract  of  sure- 
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tyship,  but  neTortheless  very  little  said  which  ought  not  to  have  been  said,  and  very 
little  omitted  which  ought  to  have  been  said,  will  suffice  to  avoid  the  contract. 

The  officers  of  a  company,  believing  that  the  retention  of  money  by  one  of  their 
a£;ent8  amounted  to  felony,  directed  his  arrest.  Certain  friends  of  his  carae  to  -the 
officers  of  the  company  and  proposed  to  deposit  a  sum  of  money  by  way  of  security 
for  any  deficiency.  On  the  same  day  the  company  was  advised  that  the  acts  of  the 
agent  did  not  amount  to  felony,  and  the  directions  for  the  arrest  were  withdrawn. 
Later  in  that  day  the  friends  of  the  agent  had  a  second  interview  with  the  officers  of 
the  company,  and  agreed  to  deposit  a  sum  of  money  as  security  for  his  defaults,  no 
mention  being  made  of  the  withdrawal  of  the  directions  for  the  arrest.  The  sum  of 
money  was  afterwards  deposited  with  trustees  on  an  agreement  for  the  security  of 
the  company : 

Htld^  that  the  change  of  circumstances  ought  to  have  been  stated  to  the  intend- 
ing sureties,  and  that  the  agreement  must  be  rescinded  and  the  money  returned  to 
the  sureties : 

Held^^  that  even  if  the  agreement  was  illegal  as  compounding  a  felony,  the  court 
would  interfere  in  a  ease  where  the  money  was  actually  in  the  hands  of  trustees, 
and  pressure  had  been  exercised. 

On  the  30th  of  June,  1874,  one  J.  T.  Evans,  who  had  pre- 
viously been  manager  at  Liverpool  of  a  branch  office  of  the 
London  and  Provincial  Marine  Insurance  Company,  and 
had  had  power  to  issue  policies,  became  their  agent  at  a 
salary;  he  was  thereafter  to  submit  all  proposals  for  insur- 
ances to  the  office  of  the  company  in  London,  where  the  pro- 
posals were  to  be  approved  of  or  refused,  and  whence  the 
policies  were  to  be  issued.  In  April,  1876,  the  *com-  [470 
pany  discovered  that  Evans  had  issued  a  policy  in  the  name 
of  the  company  without  their  authority  and  without  account- 
ing to  the  company  for  the  premiums.  Major  Daniell,  the 
secretary  of  the  company,  thereupon  went  to  Liverpool,  and 
finding  that  there  were  other  similar  cases,  after  consulting 
with  Mr.  Burn,  the  solicitor  of  the  company,  gave  orders  to 
detectives  to  arrest  Evans  if  he  was  found.  On  the  14th  of 
April  Mr.  Gee  and  Mr.  Humphreys,  friends  of  Evans's,  called 
upon  Major  Daniell  and  pressed  for  an  arrangement^  which 
he  refused  to  entertain,  stating  that  he  could  not  release  the 
orders  for  the  arrest,  and  referring  them  to  Mr.  Burn.  On 
the  15th  of  April  Mr.  Gee  and  Mr.  Humphreys  called  on  Mr. 
Burn,  who,  amongst  other  things,  said  that  be  wonld  not  be 
a  party  to  compounding  a  felony,  but  that  there  were  two 
ways  of  looking  at  things,  the  civil  and  the  criminal.  Later 
in  that  day  Mr.  Burn  had  a  conference  with  counsel  in  Lon- 
don, who  gave  his  opinion  that  Evans  could  not  be  charged 
either  with  embezzlement  or  as  a  fraudulent  bailee.  Upon 
this  the  instructions  for  the  arrest  of  Evans  were  withdrawn. 
Still  later  on  that  day  Mr.  Gee  had  a  second  interview  with 
Mr.  Burn,  who  said  that  if  Evans  was  prepared  to  deposit 
a  sum  of  money,  Mr.  Burn  would  advise  the  company  to 
take  it  as  a  security  and  to  go  into  accounts  with  Evans,  but 
nothing  was  said  as  to  any  agreement  not  to  prosecute  Evans, 
25  Eng.  Rep,  55 


434  CHANCERY  DIVISION.  [Vol  VIII. 

1878  Daries  ▼.  London  and  Provincial  Marine  Insurance  Co.  Fry,  J. 

nor  did  Mr.  Burn  say  that  in  his  opinion  any  criminal  offence 
had  been  committed,  though  he  spoke  of  embezzlement; 
and  on  Mr.  Gee  saying,  "You  will  take  care  not  to  arrest 
Evans  before  Tuesday,"  Mr.  Burn  said,  "Certainly  not." 
On  the  18th  of  April,  1877,  Mr.  Ghee,  Mr.  Humphreys,  and 
the  plaintiff,  J.  E.  Davies,  another  friend  of  Evans's,  came 
to  Mr.  Burn's  oflSce,  and  arranged  that  £2,000  should  be  de- 
posited in  a  bank  in  the  names  of  Major  Daniell,  Mr.  Borro- 
daile,  and  Mr.  Davies.  The  money  was  accordingly  depos- 
ited, and  an  agreement  expressed  to  be  made  between  the 
company  and  Evans  was  drawn  up  and  signed  by  Davies. 
The  terms  were  that  Evans  should  forthwith  account  to  the 
company  for  all  moneys  due  by  him  to  the  company,  and 
indemnify  the  company  in  respect  of  certain  policies  of  in- 
surance and  premiums  received  by  him  without  having  sub- 
mitted the  proposals  to  the  company;  that  the  sum  of  £2,000 
should  be  deposited  in  the  names  of  J.  Borrodaile,  J.  L. 
471]  *Daniell,  and  J.  E.  Davies,  who  should  hold  it  as 
collateral  security,  in  trust  (a)  to  pay  certain  expenses,  (6)  to 
pay  certain  re- insurances,  (c)  to  indemnify  the  company, 
{d)  to  secure  to  the  company  the  payment  of  all  premiums 
received  by  Evans  and  not  hitherto  paid  as  therein  mentioned, 
{e)  subject  to  compliance  with  the  above  terms  and  to  all  the 
aforesaid  payments  being  made,  the  £2,000  or  the  balance 
thereof,  to  be  paid  to  Mr.  Davies;  this  arrangement  not  to 
prejudice  or  delay  the  company  in  any  proceedings  they 
might  think  proper  to  take  for  an  account  and  recovery  of 
moneys  due  or  to  become  due  from  Evans  to  the  company 
as  agent  for  the  company. 

A  large  sura  of  money  remained  due  from  Evans  to  the 
company,  and  the  company  brought  an  action  in  this  court 
against  Davies  and  Borrodaile  claiming  to  have  the  £2,000 
paid  to  them.  The  action  came  on  for  trial  before  Mr.  Jus- 
.  tice  Fry  in  July,  1877,  the  principal  defence  set  up  by 
Davies  being  that  the  agreement  of  the  18th  of  April  was 
illegal,  as  intended  to  compound  a  felony,  and  could  not 
be  enforced.  In  the  course  of  the  examination  of  the  wit- 
nesses it  came  for  the  first  time  to  the  knowledge  of  Davies 
and  his  frie;ids  that  before  the  agreement  was  made  and  the 
money  deposited,  the  company  had  been  advised  that  Evans 
could"  not  be  prosecuted  for  felony,  and  had  withdrawn  the 
instructions  for  his  arrest.  It  further  appeared  that  part  of 
the  £2,000  was  obtained  by  or  through  other  friends,  and  that 
part  was  obtained  or  met  by  Evans  himself.  •  At  the  end  of 
that  trial  Mr.  Justice  Fry  expressed  an  opinion  in  favor  of 
the  company;  but  his  Lordship  directed  the  action  to  stand 
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over,  giving  Davies  leave  to  bring  an  action  to  have  the 
agreement  of  the  18th  of  April  cancelled. 

Davies  accordingly  brought  an  action  against  the  com- 
any,  Borrodaile,  and  Daniell,  alleging  that  Mr.  Burn,  on 
ehalf  of  the  company,  had  concealed  the  facts,  and  had 
deliberately  allowed  Evans's  friends  to  continue  in  the  belief 
that  if  the  £2,000  was  not  deposited  the  company  were  in  a 
position  to  arrest  and  criminally  prosecute  him  ;  and  that 
Davies  was  induced  to  act  as  he  did  by  such  pressure  and 
for  such  consideration  alone.  And  the  plaintiff  claimed  to 
have  the  agreement  cancelled  and  the  £2,000  paid  to  him. 

The  two  actions  now  came  on  together.  Witnesses  were 
♦examined  on  both  side,  and  the  effect  of  the  evi-  [472 
dence  is  stated  above,  and  in  the  judgment  below. 

AspinaZlj  Q.C.,  Norths  Q.C.,  and  uomer^  for  the  plaintiff : 
The  company  knowingly  left  Davies  under  the  impression 
that  criminal  proceedings  would  be  taken  against  Evans, 
and  thus  induced  Davies  to  deposit  this  money,  which  he  is 
therefore  entitled  to  have  returned,  and  the  agreement  must 
be  rescinded:  HiU  v.  Oray{^).  That  case  was  not  objected 
to  by  Lord  Chelmsford  in  Peek  v.  Qurney^)\  Keaies  v. 
Earl  Cddogan  Q.  Hill  v.  Oray  was  not  referred  to  in  the 
judgments  in  Smith  v.  Hughes  (^\  Turner  v.  Harvey  i^) 
shows  the  effect  of  anything  whicn  misleads.  Pu^fora  v. 
Richards  {*),  Lee  v.  Jb7ies{^\  and  Smith  v.  Harrison  (^\ 
shows  what  is  the  law. 

There  was  a  threat  of  criminal  proceedings  used  in  order 
to  extort  money,  and  such  a  contract  cannot  stand :  Traill 
V.  Baring  {*)\  JViUiamsv.  Bayleyi**);  Jieynellv.  Sprye{"). 
Nor  can  an  agreement  to  compound  a  felony  be  valid :  OsbaZ- 
diston  V.  Simpson  ("). 

Higqins^  Q.C.,  Poland^  and  W.  W.  Kar slake,  for  the 
defendants :  In  Williams  v.  Bayley  there  was  a  pressure 
on  the  persons  who  gave  the  security,  but  there  was  none 
here.  The  principles  as  to  principal  and  agent  do  not  ap- 
ply to  the  case  of  suretyship,  which  is  more  like  the  case  of 
vendor  and  purchaser,  and  is  of  the  caveat  emptor  class : 
Leake  on  Contracts  (**) ;  Hamilton  v.  Watson  (").  The  doc- 
trine laid  down  in  darter  v.  Boehm  (")  has  been  questioned, 

Q)   1  Stark.,  484.  («)  26  L.  J.  (Ch.).  412. 
(*)  Law  Rep.,  6  H.  L.,  877, 891 ;  8  Eng.    (»)  4  D.  J.  4  S.,  818. 

R.,  1.  (>•)  Law  Rep.,  1  H,  L.,  200. 

(»)  10  C.  B.,  691.  (»)  1  D.  M.  <t  G.,  660. 

(*)  Law  Rep.,  6  Q.  B.,  697.  (")  18  Sim..  618. 

(»)  Jac..  169.  (»«)  Page  208. 

(«)  17  Beav.,  87.  (•*)  12  CI.  <b  F..  109. 

O  17  C.  B.  (N.S.),  482.  (»)  8  Barr.;  1906,  1909. 
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and  certainly  does  not  apply  to  guarantees :  Oreenfield  v. 
Edwards  (^) ;  Pledge  v.  Buss{*) ;  wythes  v.  Labotcchere  {'). 
473]  The  utmost  is  that  Mr.  Burn  did  not  say  that  *it  was 
doubtful  whether  Evans's  conduct  was  actually  criminal; 
and  is  silence  in  such  a  case  so  fraudulent  as  to  deprive  us 
of  the  benefit  of  a  contract  actually  completed  ?  Air.  Burn 
was  under  no  duty  to  Evans  or  his  friends,  and  they  were 
at  arm's  length.  Turner  v.  Harvey  {*)  and  Smith  v.  Hdr- 
rison  (*)  were  clear  cases,  but  unlike  this.  This  is  not  an 
executory  contract,  but  the  court  is  asked  to  set  aside  a  com- 
pleted transaction:  Story  on  Contracts (').  There  is  an 
actual  trust  as  to  this  £2,000,  and  the  court  must  decide 
what  is  to  be  done  with  it,  whether  the  transaction  was  legal 
or  not :  Sheppard  v.  Oxenford  (^).  Some  of  the  money  was 
found  by  Evans,  and  what  right  can  this  plaintiff  have  to 
money  which  belongs  to  a  man  who  was  indebted  to  the  com- 
pany 1  It  is  clear  that  the  fund  cannot  be  paid  to  this  plain- 
tiff. On  his  own  showing,  he  was  trying  to  compound  a 
felony  whilst  the  agents  of  the  company  were  only  anxious 
to  get  security  for  what  was  due  to  the  company.  Thomson 
V.  Thomson  {"),  Farmer  v.  Russell  (*),  and  Williams  v.  Bay- 
ley  {"),  show  what  agreements  are  illegal.  But  in  fact  there 
was  DO  felony,  and  the  agents  of  the  company  were  acting 
with  perfect  propriety.  They  made  no  misstatement  and 
concealed  nothing.  At  first  they  did  think  that  Evans  had 
been  guilty  of  felony,  and  said  so,  and  they  then  refused  to 
compound  it.  They  afterwards  were  advised'  there  was 
none,  and  then  they  took  the  security  which  was  offered. 

Fry,  J. :  I  have  now  before  me  two  actions,  one  by  the 
London  and  Promncial  Marine  Insurance  Company 
against  Barnes,  and  another  by  Bavies  against  the  London 
and  Provincial  Marine  Insurance  Company  and  other  de- 
fendants. The  question  which  I  have  to  determine  is  with 
regard  to  a  sum  of  £2,000  paid  into  a  joint  account  under  the 
circumstances  which  I  am  about  to  mention.  [His  Lordship 
then  stated  the  facts  of  the  case,  and  that  he  found  as  a  fact 
that  during  the  interview  in  the  morning  of  Saturday  the 
15th  of  April  there  had  been  a  belief  common  to  both  con- 
474]  tracting  *parties  that  there  was  at  least  a  probable 
cause  for  the  prosecutiou  of  Evans,  and  that  it  was  the  in- 
tention of  the  company  to  prosecute  ;  that  there  had  been  a 
reliance  upon  a  third  fact,  namely,  the  fact  that  the  police 

(»)  2  D.  J.  4  S.,  682.  (•)  Page  619,  §  649. 

(«)  Joh..  662.  (')  1  K.  <fe  J.,  491. 

(»)  3  De  G.  A  J.,  698.  (»)  7  Ves.,  470. 

(♦)  Jac,  169.  (»)  1  B.  <&  P..  296. 

(*)  26  L.  J.  (Oh.),  412.  ('»)  La^  Rep.,  I  H.  L.,  200. 
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had  instructions  to  arrest  Evans  upon  that  charge ;  and  that 
all  those  three  things  were  known  by  Mr.  Burn  on  behalf  of 
the  company  to  be  operating  upon  the  minds  of  the  persons 
with  whom  he  was  negotiating.  But  in  the  time  between 
the  two  interviews  all  those  things  had  been  changed,  and 
the  question  was  whether  it  was  right  to  allow  the  pressure 
which  had  been  exerted  upon  the  minds  of  one  of  tne  nego- 
tiating parties  to  remain  operative  after  the  circumstances 
had  entirely  changed.  Upon  the  whole  evidence  his  Lord- 
ship had  come  to  the  conclusion  that  nothing  was  said  or 
done  at  the  second  interview  which  could  have  induced  or 
did  induce  Mr.  Gee  to  believe  that  those  circumstances  were 
changed,  and  that  Mr.  Burn  must  have  known  at  the  close 
of  that  interview  that  that  was  the  state  of  mind  of  Mr.  Gee, 
and  that  therefore  the  pressure  was  still  operative.  His 
Lordship  then  continued :] 

The  state  of  facts  to  which  I  have  referred  has  given  rise 
to  an  elaborate  argument  upon  the  duty  of  Mr.  Bum  to 
make  disclosures  under  the  circumstances  which  existed. 
The  law  u}>on  that  point  seems  to  me  to  stand  very  much 
in  this  position.  Where  parties  are  contracting  with  one 
another,  each  may,  unless  there  be  a  duty  to  disclose,  observe 
silence  even  in  regard  to  facts  which  he  believes  would  be 
operative  upon  the  mind  of  the  other,  and  it  rests  upon 
those  who  say  that  there  was  a  dutv  to  disclose,  to  show 
that  the  duty  existed.  Now  undoubtedly  that  duty  does 
in  many  cases  exist.  In  the  first  place,  if  there  be  a  pre-ex- 
isting relationship  between  the  parties,  such  as  that  of  agent 
and  principal,  solicitor  and  client,  guardian  and  ward,  trus- 
tee and  cestui  que  trusty  then,  if  the  parties  can  contract  at 
all,  they  can  only  contract  after  the  most  ample  disclosure 
of  everything  by  the  agent,  by  the  solicitor,  by  the  guar- 
dian, or  by  the  trustee.  The  pre-existing  relationship  in- 
volves the  duty  of  entire  disclosure.  In  the  next  place, 
there  are  certain  contracts  which  have  been  called  contracts 
uberrimcB  fidei  where,  from  their  nature,  the  court  requires 
disclosure  from  one  of  the  contracting  i)arties.  Of  that  de- 
scription there  are  well  known  instances  to  be  found.  One 
is  a  contract  of  ^partnership,  which  requires  that  one  [475 
of  the  partners  should  disclose  to  the  other  all  material 
facts.  So  in  the  case  of  marine  insurance,  the  person  who 
proposes  to  insure  a  ship  or  ^oods  must  make  an  entire  dis- 
closure of  everything  material  to  the  contract.  Again,  in 
ordinary  contracts  the  duty  may  arise  from  circumstances 
which  occur  during  the  negotiation.  Thus,  for  instance,  if 
one  of  the  negotiating  parties  has  made  a  statement  which 
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is  false  in  fact,  but  which  he  believes  to  be  t^rue  and  which 
is  material  to  the  contract,  and  daring  the  coarse  of  the 
negotiation  he  discovers  the  falsity  of  that  statement,  he  is 
ander  an  obligation  to  correct  bis  erroneous  statement; 
althoagh  if  he  liad  said  nothing  he  very  likely  might  have 
been  entitled  to  hold  his  tongue  throughout.  So,  again, 
if  a  statement  has  been  made  which  is  true  at  the  time, 
but  which  during  the  course  of  the  negotiations  becomes 
untrue,  then  the  person  who  knows  that  it  has  become  un- 
true is  under  an  obligation  to  disclose  to  the  other  the  change 
of  circumstances. 

It  has  been  argued  here  that  the  contract  between  the 
surety  (for  in  fact  Davies  was  a  surety  for  Evans)  and  the 
creditor,  is  one  of  those  contracts  which  I  have  spoken  of  as 
being  uberrimm  fidei^  and  it  has  been  said  that  snch  a  con- 
tract can  only  be  upheld  in  the  case  of  there  being  the  fullest 
disclosure  by  the  intending  creditor.  I  do  not  think  that 
that  proposition  is  sound  in  law.  I  think  that,  on  the  con- 
trary, that  contract  is  one  in  which  there  is  no  universal 
obligation  to  make  disclosure,  and  therefore  I  shall  not  de- 
termine this  case  on  that  view.  But  I  do  think  that  the 
contract  of  suretyship  is,  as  expressed  by  Lord  Westbury 
in  Williarris  v.  Bayley{^\  one  which  "should  be  based 
upon  the  free  and  voluntary  agency  of  the  individual  who 
enters  into  it."  I  think  that  principle  especially  applicable 
here,  because  there  is  no  consideration  in  this  case,  as  in 
many  cases  of  suretyship,  for  the  contract  so  entered  into ; 
and  therefore  I  think,  to  use  the  language  of  Lord  Eldon  in 
Turner  v.  Harney  {^\  it  is  a  contract  in  respect  of  which  a 
very  little  is  sufficient.  Very  little  said  which  ought  not  to 
have  been  said,  and  very  little  not  said  which  ought  to  have 
been  said,  would  be  sufficient  to  prevent  the  contract  being 
valid.  It  is  one,  furthermore,  in  which  I  think  that  every- 
thing like  pressure  used  by  the  intending  creditor  will  have 
476J  a  very  serious  effect  on  the  *validity  of  the  contract ; 
and  the  case  is  stronger  where  that  pressure  is  the  result  of 
maintaining  a  false  conclusion  in  the  mind  of  the  person 
pressed. 

Now,  to  apply  those  observations  to  this  case,  it  will  have 
been  seen,  from  what  I  have  already  said,  that  I  think  the 
payment  of  money  into  the  bank  on  the  18th  of  April  was 
produced  by  what  had  been  said  by  Major  Daniell  and  by 
Mr.  Burn  at  the  first  interview  on  the  15th  of  April;  that  it 
was  produced  by  the  belief  that  the  company  had  a  proba- 
ble cause  for  prosecution  ;  by  the  belief  that,  as  a  matter  of 

(')  Law  Rep.,  1  H.  L.,  200,  219.  O  J^c,  169, 178. 
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fact,  they  did  intend  to  presecute ;   by  the  belief  that  the 

I)olice  were  instrncted  to  arrest  Evans ;  and  those  things 
laving  been  stated  at  the  earlier  interview  of  the  15th,  it 
was,  in  ray  opinion,  the  duty  of  Mr.  Burn  to  state  at  the 
second  interview  that  those  facts  no  longer  existed.  I  think 
that  the  language  in  which  he  assented  to  and  upheld  the 
erroneous  impression  of  Mr.  Gee  by  speaking  of  Evans  as  a 
person  who  nad  embezzled,  and  by  saying  that  the  police 
should  not  arrest  Evans  until  Tuesday,  were  sufficient  cir- 
cumstances in  themselves  to  render  it  impossible  that  the 
payment  of  money  produced  by  that  pressure  and  by  those 
representations  should  be  valid.  I  think  there  was  that  lit- 
tle which  is  quite  enough  to  prevent  the  contract  from  being 
upheld.  \ 

It  is  said,  in  answer  to  this  line  of  argument,  that  the  rep- 
resentations in  this  case  did  not  induce  the  contract,  and 
that  if  there  was  dolus  maluSy  it  was  not  dolus  Toalus  of 
which  you  could  predicate  that  it  was  dans  locum  con- 
tractuL  Now,  I  do  not  think  that  that  view  is  tenable.  It 
IS  said,  no  doubt,  that  Evans  was  supposed  to  be  a  rich  man, 
and  that  Evans  was  not  believed  by  his  friends  to  have 
committed  this  offence.  That  may  have  been  their  state 
of  mind  when  they  began  the  negotiations.  It  certainljr 
was  not  their  state  of  mind  on  the  14th,'  still  less  was  it 
their  state  of  mind  at  their  first  interview  on  the  16th,  and 
I  think  their  state  of  mind  was  well  known  and  appreciated 
by  Mr.  Burn. 

'it  is  further  to  be  considered  whether  this  agreement  is 
not  void  upon  another  ground,  namely,  that  these  proceed- 
ings were  an  attempt  to  stifle  a  prosecution.  Now,  I  think 
that  it  was  so  understood  by  Mr.  Gee  and  Mr.  Humphreys, 
and  that  Mr.  Burn  understood  that  they  so  understood  it, 
and  that  he  believed  that  *they  considered  themselves  [477 
to  be  contracting  for  that  purpose.  I  am  very  much  in- 
clined to  think  that  would  be  enough  to  render  tne  contract 
obnoxious  to  the  well  known  rule  of  law  which  makes  a  con- 
tract for  the  stifling  of  a  prosecution  void  on  grounds  of 
public  policy.  But  whether  that  be  so  or  not,  1  think  the 
contract  is  in  this  dilemma — either  it  was  a  contract  to  stifle 
a  prosecution  and  is  bad  on  that  ground,  or  it  was  a  contract 
produced  by  the  belief  that  a  prosecution  was  to  be  stifled 
when  no  prosecution  was  contemplated,  and  therefore  the 
contract  was  produced  by  a  misrepresentation,  and  on  that 
ground  also  cannot  stand. 

A  further  argument  adduced  on  behalf  of  the  company  is 
this.     It  is  said  that,  assuming  the  contract  to  be  illegal, 
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Davies  was  equally  a  party  %o  that  illegal  contract,  and  that 
therefore  the  court  will  stay  its  hand,  and  then  the  maxim 
melior  estpositlo  defendentis  will  prevail.  But,  in  the  first 
place,  there  is  great  difficulty  in  applying  that  principle  to 
a  case  where  money  has  been  placed  in  medio,  and  where 
the  court  must  do  something  with  it,  or  else  leave  it  to  be 
locked  up  forever. 

In  the  next  place,  it  appears  to  me  to  be  clear  that  illegal- 
ity resulting  from  pressure  and  illegality  resulting  from  an 
attempt  to  stifle  a  prosecution  do  not  fall  within  that  class 
of  illegalities  whicn  induces  the  court  tg  stay  its  hand,  but 
are  of  a  class  in  which  the  court  has  actively  ^iven  its  as- 
sistance in  favor  of  the  oppressed  party,  by  directing  the 
money  to  be  repaid.  The  case  of  WiUiams  v.  Bayley  (') 
appears  to  me  a  sufficient  authority  for  that  proposition, 
and  therefore  I  do  not  think  that  that  objection  can  prevail. 

It  appears,  however,  that  a  portion  of  the  £2,000  found 
by  Davies  was  ultimately  met  by  certain  bills  of  Evans,  or 
was  found  by  Evans,  and  it  has  been  suggested,  perhaps  as 
much  by  myself  as  by  counsel  for  the  company,  that  that 
created  a  difficulty  in  the  way  of  the  plaintiff.  I  do  not 
think  that  that  objection  can  be  maintained.  I  think  that 
if  the  agreement  was  void  on  the  grounds  I  have  referred  to, 
independently  of  •any  question  with  regard  to  contribution, 
the  mere  fact  of  there  being  a  subsidiary  arrangement  under 
which  Evans  was  to  indemnify  Davies  to  a  certain  extent,  can- 
not make  the  transaction  valid.  If  the  company  had  dealt 
478]  *with  Evans  direct  it  might  have  been  one  thing,  but 
as  the  company  were  pressing  Evanses  friends  and  coming  to 
an  agreement  with  them,  which  I  hold  to  be  illegal,  the  mere 
fact  that  Evans's  friends  had  dealt  with  him  will  not,  in  my 
opinion,  validate  the  agreement.  Furthermore,  the  fact  that 
Davies  had,  subsequently  to  signing  the  agreement  and  de- 
positing the  money,  obtained  security  from  Evans  for  a  part 
of  the  amount,  will  not,  I  think,  stand  in  his  way,  because 
it  is  evident  from  the  facts  before  me  that  at  the  time  when 
he  did  so  he  was  not  in  full  possession  of  the  grounds  upon 
which  he  has  now  come  to  seek  relief — in  fact,  he  never  was 
fully  informed  of  the  grounds  upon  which  he  now  maintains 
his  case  until  the  trial  of  the  first  action.  It  appears  to  me, 
for  the  reasons  I  have  stated,  that  the  contract  cannot  be 
upheld,  and  that  it  must  be  rescinded. 

I  have  one  other  observation  to  make,  which  is,  that,  al- 
though I  have  been  obliged  to  hold  that  this  contract  is 
affected  with  illegality  and  cannot  be  maintained,  it  does 

(')  Law  Rep.,  1  H.  L.  200. 
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not  appear  to  me  a  case  in  which  there  is  any  slur  upon  the 

B?rsonal  conduct  of  any  of  the  persons  concerned.  Major 
aniell  and  Mr.  Burn  were  acting  under  circumstances  of 
great  difficulty.  They  had  to  protect  not  merely  the  inter- 
ests of  the  company  with  regard  to  the  prosecution  of  their 
agent,  but  also  the  financial  interests  of  the  company;  and 
if  they  went  wrong,  as  I  think  they  did,  they  went  wrong 
under  circumstances  which  rendered  their  conduct  very 
excusable. 

Declare  that  the  agreement  of  the  18th  April,  1877,  ought  .to  he  rescinded. 
Let  the  £2,000,  and  any  accumulations  thereon,  be  paid  to  Dayies  and  the  friends 
of  Evans  who  advanced  the  money,  thej  being  Joined  with  Davies  as  plaintiffs 
by  amendment.  Dismiss  the  first  action  with  costs,  except  the  costs  of  the  hear- 
ing, which  are  to  be  paid  bj  Davies:  the  defendants  in  the  second  action  to  pay 
the  costs  of  that  action. 

Solicitor  for  plaintiff:  J.  H,  Lydall^  agent  for  T.  &  T. 
Martin,  Liverpool. 
Solicitors  for  defendants :  Orosley  &  Burn. 

The  creditor  must  make  a  full,  fair  The  sureties  upon  the  bond  of  acash- 
ond  honest  communication  to  the  surety  ier  of  a  national  bank  were  not  liable 
of  all  circumstances  connected  with  the  to  the  directors  of  the  bank  for  losses 
transaction  to  which  the  suretyship  is  caused  by  the  defalcation  of  the  cash- 
to  be  applied,  which  are  calculated  to  ier,  where  the  sureties  were  misled  as 
influence  the  discretion  of  the  surety  to  the  condition  and  management  of  the 
in  entering  into  the  required  obliga-  bank  by  the  publication  of  reports  re- 
tion  :  Owen  v.  Homan,  8  Macnaghten  quired  by  the  national  currency  act, 

6  Gordon,  878,  and  cases  cited  in  Mr.  and  the  bond  was  entered  into  subse- 
Perkins's  note.  Little,  Brown  &  Co.'s  quent  to,  and  the  defalcation  occurred 
ed.;  17  Albany  L.  J.,  840 ;  2  White  &  before,  the  publication  of  the  reports  : 
Tudor's  \jesA.  Cas.  in  Eq.,  p.  1871.  Qraves  v.  Lebanon  National  Bank,  10 

Canada,  Upper  :    Cushin  v.  Perth,    Bush  (Ky.),  23, 1  Am.  Law  Times  R.,  59. 

7  Grant's  Chy.,  840.  The  general  rule  that  an  indorser  of 
Bnglish :    Owen  9.  Homan,  8  Mac-    a  promissory  note  contracts  that  the 

naghten  &Gord.,  878;  Small  9.  Currie,  instrument  itself  and   the  antecedent 

2  Drewry,  102.  signatures  are  genuine,  does  not  apply 

TiHtif>?M  :    Booth  «.  Storrs,  75  His.,  where  the  holder  has  procured  an  in- 

488.  dorsement  upon   a  forged  note  with 

Indiana  :    Fishbum  «.  Jones,  88  In-  knowledge  of  the  forgery,  and  upon  a 

diana,  119.  representation  to  the  indorser  that  it  was 

PennsylTania  :    Lancaster,  etc.,  v.  genuine,  or  where  the  holder  received 

Albright,  21  Penn.  St.,  228.  the  note  after  maturity  and  without 

A  person  taking  a  bond  for  the  future  consideration  from  one  wlto  so  procured 

good  conduct  of  an  agent  already  in  the  indorsement :  Turner  v.  Keller,  68 

his  employment,  must  communicate  to  N.  Y.,  66. 

a  surety  his  knowledge  of  the  past        Where  a  person  with  knowledge  that 

criminal  misconduct  of  such  agent  in  he  had  been  induced  to  sign  the  prom- 

the  course  of  such  past  employment,  issory  note  on  which  suit  had  been 

in  order  to  make  such  bond  binding.  brought  as  surety,  through  the  agency 

The  mere  non-communication  of  such  of  the  principal  maker  and  payee,  by 

knowledge,  irrespective  of  motive  or  fraudulent  representations  that  would 

design,  is  a  fraud,  in  law,  which  will  have  been  for  him  a  valid  defence  in 

invididate    the    obligation  :    Sooy    v.  the  suit  thereon  after  the  note  had  ma- 

Sute,  39  N.  J.  Law,  185 ;  Mayne  v.  tured,  with  a  full  knowledge  of  the 

Commerda],  etc.,  52  Penn.  St.  R.,  343.  facts  constituting  the  fraud  but  ignor- 

26  Eno.  Rep.  66 
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ant  that  the  fraud  was  a  defence  in  law,  ment,   indorsed   by  the  defendant  as 

voluntarily  requested  the  payee  to  ex-  surety  for  Q.     The  ag^reement  was  not 

tend  the  time  of  payment  of  the  note,  si^ed  by  all  the  creditors,  but  the  fact 

which  was  done,  and  upon  that  con-  was  not  known  to  the  defendant  when 

sideration  promised  to  ]>ay ;  held,  he  he  indorsed  the  notes.     Held  that  he 

thereby  waived  his  defence  to  the  note:  could  set  up,  in  his  defence,  the  non- 

Kindskopf  v.  Doman,  28  Ohio  St.  Rep.<^  compliance  with  the  condition,  in  a  suit 

516.  brought  upon  the  notes  so  indorsed  by 

See  also  Reed  v.  Sidemer,  32  Ind.,  him  :  Doughty  v.  Savage,  28  Conn., 

373.  146. 

A  surety  on  the  bond  of  the  cashier  Though  the  creditor  is  not  responiu- 

of  a  bank  is  not  discharged  by  the  fact  ble  for  the  misrepresentation  or  non- 

tha't  the  cashier  had,  before  the  bond  communication  of  drcamstanoes  by  the 

was  g^ven,  committed  frauds  upon  the  debtor,  where  there  is  no  conmionica- 

bank,  if  such  frauds  were  unknown  to  tion  between  the  creditor  and  the  sure* 

the  officers  of  the  bank,  although  they  ty  :  17  Alb.  Law  J.,  340 ;  2  White  & 

were  guilty  of  gross  negligence  in  not  Tudor's  Lead.  Cas.  in  Eq.,  p.  1871. 

discovering  them:    Tapley  v.  Martin,  Canada,  Upper:     Municipal,  etc, 

116  Mass. ,  276.  v.  Douglas,  17  Grant's  Chy.,  462  ;  Peers 

See  also  State  v,  Atherton,  40  Mo.,  v.  Oxford,  Id.,  472. 

209.  English  :    Owen  v.  Homan,  3  Mac- 

The  sureties  upon  a  bond,  given  by  naghten  &  Gordon,  378  ;  Small  v.  Cur- 

an  employee  to  his  employer,  condi-  rie,  2  Drewry,   102 ;    Wythes  v.  La- 
tioned  that  the  former  will  faithfully  -  bouchere,  3  De  Gex  &  Jones,  593,  and 

account  for  all  moneys  and  property  cases    cited    by    Mr.    Perkins,  Little, 

of  the  latter  coming  to  his  hands,  are  Brown  &  Co.'s  ed. 

not  discharged  from  subsequent  lia-  Illinois :    Booth  v.  Storrs,  75  Ills., 

bility  by  an  omission  on  the  part  of  488;   Roper  «.  Trustees,  etc.,  91  Dls., 

the  employer   to   notify    them    of    a  518,  9  Cent.  L.  J.,  266. 

default  on  the  part  of  their  principal  Indiana  :   Ham  v.  Greeve,  34  Ind.,  19. 

known  to  the  employer,  and  a  con  tin  u-  New  Jersey  :    But  see  Sooy  «.  State, 

ance  of  the  employment  after  such  de-  39  N.  J.  Law,  135,  141. 

fault,  in  the  absence  of  fraud  and  dis-  New  York  :    Western,  etc.,  «.  Clin- 

honesty  on  the  part  of  the  employee,  ton,  66  N.  Y.,  826;  Wheaton  v.  Fay, 

It  aeems  that    the    rule  is  otherwise  62  N.  Y.,  275 ;  Howe,  etc.,  v.  Farring- 

where  the  default  is  of  a  nature  indi-  ton,  16  Hun,  591. 

eating  want  of  integrity  in  the  em-  Pennsylvania  :    Wayne  v.  Com.  Na- 

ployee,  and  this  is  luiown  to  the  em-  tional  Bank,  52  Penn.  St.  R.,  343. 

Sloyer:   Atlantic,   etc.,  v.  Barnes,   64  Tennessee:    Trevathan v.  Caldwell, 

r.  Y.,  385  ;  Howe,  etc.,  t>.  Farrington,  4  Heisk.,  535. 

16  Hun,  591.  United    States,    Supreme    Oonrt  i 

In  an  action  by  the  state  upon  a  state  Magee  v.  Manhattan  Ins.  Co.,  92  U.  S. 
treasurer's  bond,  the  obligors  can  be  Rep.,  93,  45  How  Pr.,  413. 
held  responsible  for  moneys  received  A  few  of  the  states  seem  to  hold  the 
officially  by  the  treasurer  during  the  contrary.  That  a  surety  is  not  liable 
period  covered  by  the  lK>nd,  and  applied  if  the  creditor  knew  facts  when  he  ac- 
hy him  to  th^  satisfaction  of  defalca-  cepted  the  obligation  which  would  have 
tions  which  he  had  committed  before  prevented  the  surety  from  signing  and 
that  period,  the  state  having  received  omitted  to  disclose  them,  though  not 
the  moneys  without  knowledge  of  the  interrogated,  and  though  the  creditor 
misapplication:  Sooy  v.  State,  41  N.  J.  had  no  interview  with  the  surety. 
Law,  395.  Maine  :    Franklin  Bank  t^.  Cooper, 

But  see  State  v.  Atherton,  40  Mo.,  36  Maine,  180,  39  id.,  542. 

209.  Ohio  :    Dinsmore  o.  Tidball,  34  Ohio 

A  composition  agreement,  signed  by  St.  R.,  411. 

the  plaintiffs  and  other  creditors  of  G.,  Pennsylvania  :    Where  directors  of 

contained  a  condition  that  it  shoitld  not  the  bank,  creditor,  took  active  part  in 

be  binding  unless  signed  by  all  the  procuring  the  surety  :  Lancaster  Bank 

creditors.     Composition  notes  were  de-  v.  Albright,  21  Penn.  St.  R.,  228. 

livered  to  the  plaintiffs  under  the  agree-  West  Virginia :    If  the  oono^dment 
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bj  the  creditor  was  fravdvleTU,  other-  charging  an  old  debt ;  yet,  where  the 

wise  not :   Warren  o.  Branch,  15  W.  agreement  of  the  lender  to  make  such  an 

Va. ,  22,  elaborately  considered,  and  re-  advance  apon  the  guaranty  is  first  made, 

viewing  many  cases.  and  the  ffaaranty  having  been  afterward 

As  a  role  of  law,  strict  int^^ity  and  obtained,  the  lender  faithfully  performs 

•omplete  fairness    are  due  from  the  his  agreement,  the  surety  or  guarantor 

creditors  of  a  debtor  to  one  who  is  about  is  not  absolved  from  liability,  because 

to  become  surety  for  such  debtor ;  but  the  principal  debtor  induced  him  to 

this  rule  will  not  excuse  the  person  become  bound  by  a  concealment  or  mis- 

about  to  become  surety  from  reasonable  representation  as  to  the  nature  of  the 

attention  to  the  circumstances  under  agreement,   unknown   to  the    lender: 

which  he  is  called  upon,  and  reason-  Mc Williams  n.  Mason,  1  Hob.,  676,  2 

able  diligence  to  inform  himself  as  to  Abb.  Pr.,  211,  distinguishing'  S.  C,  6 

the  prudence  of  the  act  he  is  about  to  Duer,  276  ;•  Coleman  «.  Bean,  1  Abb. 

do:  Stedmanv.  Boone,  49  Ind.,  469.  Ct.   App.   Dec.,   394;    Davis,   etc.,  v. 

Fraud  must  not  be  induced  by  the  Buckles,  89  Ills. ,  237 ;  Von  Windisch 

Serson  who  complains  of  it,  nor  must  o.  Klaus,  46  Conn.,  433  ;  Quin  v.  Hard, 

e  suffer  himself  to  become  an  indo-  43  Verm.,  375. 

lent  victim :    Btedman   v.   Boone,  49  See  Warren  v.  Branch,  15  West  Vir- 

Ind.,  469.  ginia,  22. 

If  a  person  who  is  asked  to  become  A  creditor  is  not  precluded  from  re- 
surety  for  another  is  put  upon  his  covering  against  his  debtor's  surety  if 
guard  by  the  circumstances  surround-  he  does  not  know  of  any  confidential 
ing  the  party  for  whom  he  is  asked  to  relation  between  the  two,  and  has  no 
become  surety,  and  can  ascertain  from  reason  to  believe  the  debtor  was  guilty 
the  person  present  all  the  facts  neces-  of  fraud  or  improper  concealment  as 
sary  to  shield  l^imself  from  fraud,  he  against  the  surety  :  Lee  v.  Wisner,  38 
should  make  the  inquiry  :  Stedman  v.  Mich.,  82. 
Boone,  49  Ind.,  469.  Where  a  bond  is  taken  in  a  legal  pro- 

Where    a    party  agrees   to  become  ceeding,  a  surety  cannot  avoid  it  on  the 

bound  for  $1,500  expected  to  be  ad-  ground  that  he  was  induced  to  sign  it 

vanced  in  cash  to  the  principal  for  busi-  by  a  mistake  as  to  its  contents,  pro- 

ness    purposes,   and  but    $1,000   was  duced  bv  an  incorrect  statement  of  the 

actually  so  advanced,   and  the  chief  judge  taking  it  as  to  its  effect — i.e.,  that 

portion  of  the  residue  was  adjusted  by  it  was  simply  a  bond  for  the  appear- 

discharging  an  old  debt  to  the  party  ance  of  debtor,   when  in  fact  it  was 

making  the  advance,  and  no  notice  of  conditioned  that  he  would  apply  for  an 

this  was  given  to  a  surety,  he  is  ex-  assignment  of  his  property  and  for  a 

empt  from  liability  :    Mc  Williams  d.  discharge,  and  prosecute  the  same  un- 

Mason,  6  Duer,  276  ;  Ham  f .  Greeve,  til  he  obtained  such  discharge  :  Whea- 

84  Ind.,  19, 17  Alb.  L.  J.,  340 ;  Doughty  ton  «.  Fay,  62  N.  Y.,  275. 

V.  Savage,  28  Conn.,  146;   Pidco(£  v,  B.,andthedefendant  C.,by  meansof 

Bishop,  8  B.  &  C,  605,  10  Eng.  C.  L.  a  fraudulent  conspiracy,  procured  the 

In  Missisifippi,  where  a  surety  agreed  removal  from  office  of  a  former  guar- 

to  become  responsible  for  property  bid  dian  of  said  B.,  and  the  appointment 

off  at  an  auction,  and  the  creditor  fraud-  of  the  defendant  C.  in  his  place,  for 

ulently  included  a  debt  afterwards  in-  the  purpose  of  getting  the  possession 

curred  in  another  matter,  the  note  was  and  control  of  the  money  and  estate  of 

held  invalid  only  for  the  excess  :  Clop-  said  B.,  and  spending  the  same  for 

ton  «.  Elkin,  49  Miss.,  95.  their  joint  benefit.     The  removal  of 

In  lUinais  such  a  note  is  held  void :  the  former  guardian  having  been  ac- 

Davis,  etc.,  v.  Buckles,  89  Ills.,  237.  complished,  B.  and  C,  concealing  their 

Although  a  surety  or  guarantor,  who  purpose  thus  to  appropriate  the  money 

agrees  to  become  bound  for  a  certain  and  estate  of  B.,  induced  the  defendants 

sum  to  be  loaned  in  cash  to  his  princi-  S.  and  T.  to  become  the  sureties  of  C. 

pal  for  particular  purposes,  is  relieved  upon  his  bond  to  the  judge  of  probate 

from  liability  if  the  lender,  knowing  of  as  guardian  of  B.      Subsequently  B. 

such  agreement,  advances  the  amount  and  C. ,  in  pursuance  of  their  original 

merely  by  transferring  securities  for  a  undertaking,    obtained    possession  of 

part  and  adjusting  the  residue  by  dis-  the  said  money  and  estate  of  B.  and 
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squandered  it  in  criminal  and  adulter-  Held,  S.  and  T.  could  not  set  up  the 

ous  living.     In  an  action  of  debt,  upon  foregoing  facts  as  a  legal  answer  to  the 

said  bono,  in  which  B.  was  the  plain-  action  :  Judge  of  Probate  v.  Cook,  57 

tiff  in  interest :  N.  H. ,  450. 


[8  Chancery  DiTision,  492.] 
V.C.R,  Nov.  6,  1877.      C.A,,  March  20,  27 ;  April  5, 1878. 

492]  *^^  ^^  Chennell. 

Jones  v.  Chennell. 

[1876    C.    400.] 

Appeal  for  Cotis—Judicature  Act,  1873,  m.  19,  49 — Rules  of  Court,  1875,  Order  lv — 
Purlner  Evidence  on  Appeal — Order  Lvm,  r.  6 — Investment  of  Trust  Money  on 
Leaseholda — Costs  of  Suit, 

A  mortgagee  of  a  share  of  the  proceeds  of  a  real  estate  devised  in  trust  to  sell  and 
to  invest  the  proceeds  in  government  or  real  securities,  commenced  an  action  against 
the  mortgagor  and  the  trustee  of  the  will,  alleging  that  the  money  had  been  invested 
upon  improper  securities.  An  order  was  made  directing  accounts  and  inquiries,  and 
reserving  further  consideration.  Shortly  afterwards  the  trustee  paid  into  court  the 
amount  of  the  mortgaged  share,  and  paid  to  the  other  beneficiaries  their  shares. 
The  certificate  found  these  payments,  and  as  to  the  mode  of  investment  stated  simply 
that  the  money  had  been  invested  on  mortgage  of  leaseholds.  On  further  considera- 
tion the  plaintiff  did  not  give  notice  to  read  the  evidence  used  in  chambers.  Hall, 
V.C,  declined  to  hear  the  evidence  taken  in  chambers,  held  that  on  the  finding  in 
the  certificate  the  investment  was  not  shown  to  be  improper,  and  that  the  action 
was  unnecessary,  and  made  an  order  giving  the  trustee  his  costs,  and  costs,  charges, 
and  expenses  out  of  the  fund  in  court : 

Held,  by  the  Court  of  Appeal, 

1.  That  HS  the  order  gave  the  trustee  costs,  charges,  and  expenses,  not  being 
493]  *co8t8  of  suit,  it  was  not  simply  an  order  as  to  costs  within  the  discretion 
of  the  court,  and  was  subject  to  appeal : 

2.  That  the  case  was  one  where  leave  to  adduce  further  evidence  on  the  appeal 
ought  to  be  given,  so  as  to  bring  before  the  court  full  information  as  to. the  nature 
of  the  investments  : 

8.  That  under  a  trust  to  invest  in  real  securities  an  investment  on  mortgage  of 
leaseholds  is  improper,  unless  the  leaseholds  are  for  a  long  term  of  years  at  a  pepper- 
corn rent  without  onerous  covenants  : 

4.  That  the  order  of  the  Vice-Chancellor  as  to  costs  being  made  on  the  ground, 
which  was  established,  that  the  fund  never  had«beeu,  nor  had  been  believed  by  the 
plaintiff  to  be,  in  danger,  and  that  the  action  was  therefore  unnecessary  and  im- 
proper, ought  not  to  he  interfered  with ;  and  that  as  the  other  beneficiaries  had 
had  no  benefit  from  the  action,  the  costs  were  properly  payable  out  of  the  plain- 
tiff 's  share. 


[8  Chancery  Division,  619.] 
C.A.,  March  16,  1878. 

519]         *  Ex  parte  Ibbetson.     In  re  Moore. 

Reputed  Ownership — Order  and  Disposition — Chose  in  AeOan — Policif  of  Assurance — 
Banhrupteif  Act,  1869  (32  cfe  88  VicL  c.  71),  s.  16,  ««*».' 6. 

A  policy  of  life  assurance  is  a  "  thing  in  action,"  and  is  therefore  excepted  from 
the  operation  of  the  reputed  ownership  clause,  sect.  16,  of  the  Bankruptcy  Act,  1869. 
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This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Hazlitt,  acting  as  Cnief  Judge  in  Bankruptcy.  * 

On  the  20th  of  August,  1875,  an  agreement  in  writing  was 
entered  into  between  Thomas  Moore,  a  trader,  and  Frederick 
Ibbetson,  by  which  it  was  agreed  that,  in  consideration  of  a 
sum  of  £2,819  then  owing  from  Moore  to  Ibbetson,  and  to 
secure  which,  with  interest,  a  mortgage  bearing  even  date 
had  been  executed  by  Moore,  Moore  should  with  all  con- 
venient speed  pay  off  a  sum  of  money  owing  to  the  London 
and  South  Western  Bank,  and  obtain  from  the  bank  two 
policies  of  assurance  for  £500  and  £200  respectively,  then  in 
the  hands  of  the  bank,  and  would  forthwith  execute  to 
Ibbetson  such  an  assurance  of  the  policies  to  collaterally 
secure  to  him  the  sum  owing  to  him  as  aforesaid  as  he  might 
require.  On  the  1st  of  November,  1877,  Moore  filed  a  liqui- 
dation petition,  under  which,  on  the  17th  of  December,  a 
trustee  was  appointed.  When  the  petition  was  filed  the 
£2,819  still  remained  due  to  Ibbetson,  and  the  policies  were 
still  in  the  hands  of  the  bank,  their  debt  being  still  unpaid. 
No  notice  of  the  agreement  of  the  20th  of  August,  1875,  was 
given  to  the  bank  until  the  Slst  of  December,  1877,  and  no 
notice  of  it  was  given  to  the  insurance  company  until  the 
6th  of  March,  1878.  Ibbetson  applied  to  the  Court  of  Bank- 
ruptcy for  an  order  declaring  that,  subject  to  the  amount 
due  to  the  bank,  he  was  entitled  to  the  policies  as  against 
the  trustee.     The  Registrar  refused  the  application,  on  the 

f ground  that  the  policies  were  at  the  commencement  of  the 
iquidation  in  Moore's  order  and  disposition.    Ibbetson  ap- 
pealed. 

Roxburgh^  Q.C.,  and  Oswald^  for  the  appellant :  A  policy 
of  assurance  is  clearly  a  '^  thing  in  action,"  and  it  is  there- 
fore *expressly  excepted  from  the  reputed  ownership  [520 
clause :  Bankruptcy  Act,  1869,  s.  15,  subs.  5  (*). 

g'hey  were  stopped  by  the  court.] 
e  (/eXy  Q.C.,  and  O.  Cary,  for  the  trustee :  It  has  never 
yet  been  decided  that  a  policy  of  assurance  is  a  thing  in  ac- 
tion. In  Ex  parte  Union  Bank  of  Manchester  i:^\  the  Chief 
Judge  decided  that  shares  in  a  joint  stock  company  are  not 
"things  in  action"  within  sect.  15,  sub-sect.  5. 

[Jessel,  M.R.:     I  can  conceive  that  some  shares  might  be 
choses  in  action^  while  others  might  not  be.] 
At  any  rate,  that  decision  justifies  the  trustee  in  the  course 

(0  Sect.  16,  sub-sect.  6,  provides  that  goods  or  chattels  within  the  meaning  of 

"  things  in  action,  other  than  debts  due  to  this  clause.** 
him  "  (the  bankrupt)  "  in  the  course  of  his        (')  Law  Rep.,  12  Eq.,  854. 
trade  or  business,  shall  not  be  deemed 
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which  he  has  taken.  Moreover,  the  trustee  has  the  better 
title,  because  he  gave  notice  to  the  insurance  company  before 
the  appellant  did. 

[Jessel,  M.R.:  Has' an  assignee  in  bankruptcy  ever  been 
allowed  to  get  rid  of  a  valid  mortgage  by  giving  notice  to  the 
trustee  or  debtor  first  1] 

By  the  Policies  of  Assurance  Act,  1867  (30  &  31  Vict 
c.  144),  s.  3,  the  priority  of  assignments  of  policies  is  regu- 
lated* by  the  date  of  notice  to  the  company.  The  appellant 
ought  to  have  been  more  prompt  in  asserting  his  claim. 

[James,  L.J.:  He  could  do  nothing  till  the  bank  were 
paid  oflf,  and,  moreover,  you  represent  the  liquidating 
debtor.] 

Jessel,  M.R.:  The  simple  question  which  we  have  to  de- 
cide is  whether  a  second  mortgagee  of  a  policy  of  life  assur- 
ance has  lost  his  right  by  reason  of  sect.  16  of  the  Bankruptcy 
Act.  In  my  opinion  it  is  clear  beyond  all  argument  that  a 
policj  of  assurance  is  a  "thing  in  action,"  and  is  therefore 
within  the  exception  contained  in  sub-sect.  6.  The  appel- 
lant ought  to  have  succeeded  before  the  Registrar,  and  he 
621]  must  succeed  now.  The  Registrar's  order  will  *be 
discharged,  with  costs  in  both  courts,  and  there  must  be  a 
declaration  that  the  appellant  is  entitled  to  the  policies,  sub- 
ject to  the  rights  of  the  bank. 

Jahes  and  Bram  well,  L.J  J.,  concurred. 

Solicitor  for  appellant :  If.  Jourdain. 

Solicitors  for  trustee :  O.  Mayor  Cooke  <fe  Dames. 


[8  Chancery  Division,  521.] 
V.C.H.,  May  7,  8,  9,  10, 12, 14;  June  19,  1877.     C.A.,  April  2,  8,  9;  May  4,  1878. 

Elias  V.  Griffith. 

[1878    E.    42.] 

WmU — Lessee — Mine — Slate  Quariy  opened  hy  the  Lessor — Ae<pi,ieseenee — InUmvediaie 

Assignee  af  Term, 

To  enable  a  termor  to  work  mines  it  must  be  shown  that  the  reversioner  had  com- 
menced the  working  of  the  mines  with  a  view  to  making  a  profit;  and  there  is  do 
difference  in  this  respect  between  a  mine  and  a  quarry. 

In  1802  the  owner  of  land  demised  it  to  a  mortgagee  for  600  years  at  a  peppercorn 
rent.  In  1811  the  mortgagor  granted  a  lease  for  twenty-one  years  to  a  third  party  of 
the  mines  and  Quarries  under  the  land.  Before  that  date  a  slate  quarry  had  l>een 
opened  and  worked  by  the  mortgagor  on  the  property ;  and  after  that  date,  bat  at 
what  time  was  uncertain,  a  second  quarry  was  opened  and  was  worked  till  the  com- 
mencement of  the  suit  In  1820  the  mortgagee  foreclosed  the  equity  of  redemption 
in  the  term  of  500  years,  and  took  possession  of  the  property.  In  1878  the  plaintiff, 
the  reversioner  on  the  term  of  600  years,  filed  a  bill  to  restrain  the  termor  from 
working  the  slate  quarries  during  the  "term,  and  for  an  account  of  profita : 
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Held,  by  Hall,  V.C.,  and  by  the  Court  of  Appeal,  that  if  the  qaarriee  had  been 
opened  by  the  termor  without  the  authority  oi  the  reversioner,  the  plaintiff  would 
have  been  entitled  to  the  relief  prayed,  notwithstanding  the  lapse  of  time: 

But  heidt  by  the  Court  of  Appeal  (reversing  the  decision  of  the  Vice-Chancellor), 
that  the  result  of  the  evidence  was  that  both  the  quarries  had  been  opened  by  the 
aathority  of  the  reversioner,  and  that  the  termor  was,  therefore,  entitled  to  continue 
to  work  them  for  the  remainder  of  the  term. 

An  intermediate  assignee  of  the  term,  who  had  not  worked  the  quarries  himself, 
but  had  received  royalties  under  sub-leases  granted  before  he  came  into  possession, 
and  had  parted  with  his  interest  before  the  commencement  of  the  suit,  was  held,  not 
to  be  liable  to  account  either  for  the  profits  made,  or  for  the  royalties  paid  to  him  dur- 
ing his  possession  of  the  term. 

The  bill  in  this  suit  was  filed  by  Owen  E.  W.  Elias  and 
others  against  W.  M.  Griffith  and  the  Snowdon  Slate  Quar- 
ries Company,  *to  restrain  the  defendants  from  work-  [522 
ing  certain  slate  quarries  on  a  farm  called  Ffriddison  or 
Ffriddisa,  in  the  parish  of  Beddgelert  in  North  Wales.  The 
facts  were  as  follows : 

By  an  indenture  dated  the  13th  of  January,  1802,  Rob- 
ert Bulkely  Owen,  who  was  seised  in  fee  simple  of  the  farm 
in  question,  demised  the  same  to  Morris  Griffith,  his  execu- 
tors, administrators,  and  assigns,  for  a  term  of  600  years  at 
a  peppercorn  rent,  by  way  of  mortgage  for  securing  the 
repayment  of  £400  and  interest.  No  power  was  given  by 
the  deed  to  commit  waste,  or  to  open  or  work  mines  or 
quarries  in  the  premises  demised. 

By  an  another  indenture,  dated  the  26th  of  September, 

1810,  the  mortgagor  charged  the  mortgaged  premises  with 
the  payment  of  a  further  sura  of  £600. 

In  the  year  1816  Griffith  brought  a  suit  to  foreclose  the 
equity  of  redemption,  and  obtained  a  decree  to  that  effect, 
which  was  made  absolute  in  August,  1820.  Pending  the 
foreclosure  suit,  he  obtained  possession  of  the  premises  by 
an  action  of  ejectment.  Morris  Griffith  died  in  1835,  having 
by  his  will  devised  the  Ffriddison  farm  to  his  wife  and 
David  Griffith  as  joint  tenants.  Mrs.  Griffith  having  sur- 
vived David  Griffith,  devised  the  property  to  her  son  John 
Griffith,  who  died  in  1866,  having  by  his  will  devised  the 
property  to  his  son,  the  defendant,  William  Morris  Griffith. 

Tnere  were  two  slate  quarries  on  the  farm,  called  in  the 
argument  the  Upper  and  Lower  Quarries.  It  was  satisfac- 
torily proved  that  the  mortgagor  before  the  date  of  the 
mortgage  dug  and  sold  slate  from  the  lower  quarry;  that  he 
granted  a  lease  of  it  in  1808 ;  and  also  that  in  September, 

1811,  a  lease  for  twenty-one  years  was  granted  by  the  mort- 
gagor of  the  mines  and  slate  under  the  whole  property;  but 
there  was  a  conflict  of  evidence  at  what  time  the  upper 
quarry  was  first  opened.    The  effect  of  the  evidence  is  stated 
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in  the  judgments  of  the  Vice  Chancellor  and  the  Court  of 
Appeal. 

John  Griffith  granted  certain  take-notes  and  leases  for 
working  the  slate  quarries  on  the  farm  ;  and  on  the  defend- 
ant W.  M.  Griffith  coming  into  possession  of  the  farm  cer- 
tain of  the  quarrying  leases  had  become  vested  in  the 
defendants,  the  Snowdon  Slate  Quarries  Company,  for  the 
523]  terms  granted  by  such  leases.  The  *aefendant  W. 
M.  Griffith  never  himself  worked  the  quarries,  but  had  re- 
ceived in  respect  of  rent  or  royalties  reserved  by  such  leases  • 
sums  amounting  to  about  £20. 

By  an  indenture  dated  the  30th  of  April,  1873,  the  defend- 
ant W.  M.  Griffith,  in  consideration  oi -£6,000,  conveyed  all 
his  interest  in  the  farm  to  the  defendants  the  Snowdon 
Slate  Quarries  Company,  their  successors  and  assigns. 

The  plaintiffs  were  the  owners  of  the  reversion  of  the  farm 
and  quarries  on  the  determination  of  the  term  of  500  years, 
and  by  their  bill  they  prayed  for  an  injunction  restraining 
the  defendants  from  taking  slates  or  other  minerals  from 
the  premises,  and  for  an  account  of  profits  made  by  the 
company,  and  of  royalties  received  by  Griffith.  It  appeared 
that  they  did  not  become  acquainted  with  their  title  to  the 
reversion  till  December,  1872,  when  Griffith  applied  to  them 
to  release  their  right  to  him. 

The  Snowdon  Slate  Quarries  Company  was  soon  after- 
wards wound  up,  and  the  farm  and  quarries  were  sold  by 
the  liquidator  on  the  20th  of  May,  1875,  after  the  filing  of 
the  original  bill  in  the  suit,  and  were  bought  by  the  \\est 
Snowdon  Slate  Company,  notwithstanding  the  protest  of 
the  plaintiffs'  solicitor,  who  attended  the  sale  and  furnished 
the  auctioneer  with  a  copy  of  the  bill.  The  West  Snowdon 
Slate  Company  were  then  added  as  defendants. 

The  defendant  Griffith  by  his  answer  disclaimed  all  in- 
terest in  the  property.  He  denied  that  he  had  himself  cut 
any  of  the  slate,  and  stated  that  the  money  which  he  had 
received  from  the  royalties  did  not  exceed  £20,  and  that 
was  received  more  than  six  years  before  the  bill  was  filed. 

The  cause  came  on  for  hearing  before  Vice- Chancellor 
Hall  on  the  7th  of  May,  1877. 

Numerous  witnesses  were  examined  in  court  before  the 
Vice-Chancellor. 

Morgan^  Q.C.,  Norths  Q.C.,  and  Rolland^  for  the  plain- 
tiffs. They  cited  Bishop  of  London  v.  Web{^)\  Attorney- 
General  V.  EastWce  (') ;  Lord  Courtown  v.  Ward  (•) ;  Ba- 

(')  1  F.  Wms.,  627.  («)  11  Haro,  206.  (»)  1  Sch.  A  U»f.,  S. 
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con's  Arb.  O;  Oayford  *v.  Moff(Ut(^)\  Adair  v.  .  [524 
Shaftoe  (*) ;  Purcell  v.  Nash  (*) ;  ThorTieycroft  v.  Orock- 
eU{*)\  Hughes  v.  WiUiams{^^\  Rochdale  Canal  Company 
V.  King  (') ;  Ooodson  v.  Richardson  (*). 

Dickinson^  Q.C.,  Mclntyre^  Q.C.,  and  Bradford^  for  the 
Snowdon  Slate  Quarries  Company,  contended  that  the  evi- 
dence showed  that  the  upper  quarry,  as  well  as  the  lower, 
was  opened  by  or  with  the  authority  of  the  mortgagor ;  that 
the  same  rule  applied  to  a  slate  quarry  as  to  a  mine,  and 
that  a  lessee  was  entitled  to  continue  to  work  an  open 
quarry;  that  the  plaintiffs  had  acquiesced  in  the  working  of 
the  quarries  by  the  mortgagees  and  those  who  claimed  un- 
der them,  and  had  allowed  them  to  spend  large  sums  of 
money  in  working  them  ;  and  that  they  had  been  guilty  of 
laches  in  not  asserting  their  rights  sooner.  They  cited  y^- 
net  V.  Yaughani^) ;  Mansfield  v.  Orawfordi^^). 

Eddis^  Q.C.,  and  Solomon^  for  the  West  Snowdon  Slate 
Company,  supported  the  same  arguments.  They  referred 
to  fencer  v.  Scurr  (") ;  Bagot  v.  Bagot  (") ;  Anderson  v. 
Pigneti^^). 

W.  Pearson,  Q.C.,  and  Freeling,  for  the  defendant  Grif- 
fith, cited  Powell  v.  Aiken  (") ;  Hood  v.  £!astonC*) ;  Jegon 
V.  Vivian  (") ;  Knight  v.  Mosely{'^) ;  Huntley  v.  JiusseU  {'")] 
Earl  Cmdey  v.  Wetlesley  ("). 
Morgan  in  reply. 

1877.  June  19.  Hall,  V.C,  after  shortly  stating  the  title 
of  the  plaintiffs  and  the  defendants,  continued : 

Several  defences  have  been  raised  to  the  plaintiffs'  suit. 
It  has  been  contended  that  laches  and  acquiescence  are  a 
bar  to  the  snit.  To  this  it  is  answered,  as  I  think  correctly, 
that  because  trespasses  *have  been  committed  by  a  [5^5 
termor  by  the  abstraction  of  minerals  from  the  demised 
property,  such  trespasses  do  not  create  a  right  to  commit 
lurther  trespasses  of  the  same  character.  As  to  this  I  refer 
to  the  cases  of  the  Attorney -Oeneral  v.  EasttaJce^^)  and 


0)  Waste.  C.  8.  (")  81  Boav.,  884. 

(«)  Law  Rep..  4  Oh.,  188.  (")  82  Beav.,  B09. 

(«)  ated  19  Ves.,  166.  ('»)  Law  Rep.,  8  Ch.,  180. 

(«)  1  Jones.  Ir.  Ex.,  626.  (")  4  K.  A  J.,  848. 

(»)  16  Sim.,  446.  (»)  2  Jnr.  (N.S.),  729. 

(•)  12  Ves.,  498.  (»«)  Law  Rep.,  6  Ch.,  742. 

0)  2  Sim.  (N.S.).  78,  86.  (")  Amb.,  176. 

(•)  Law  R.,  9  Ch.,  221 ;  8  Eng.  R.,  886.        ('«)  13  Q.  B.,  672. 

(•)  2  Beav.,  466.  (»•)  Law  Rep.,  1  Eq.,  666. 

(>•)  9  Ir.  Eq.,  271.  (»)  U  Hare,  206. 

26  Eng.  Rep.  67 


450  CHANCERY  DIVISION.  [Vol  VHI. 

1878  Elias  y.  Griffith.  C.A. 

Lord  Courtown  v.  Ward  (').  No  case  has  been  made  out 
entitling  the  defendants  to  require  the  court  to  refuse  relief 
on  the  ground  of  the  reversioner  having  so  encouraged  the 
acts  of  the  lessees  as  by  reason  thereof  to  entitle  the  defend- 
ants to  ask  the  court  to  refuse  the  plaintiffs  relief.  The 
counsel  for  the  defendant  Griffith  contended  that  the  court 
would  refuse  to  assist  the  plaintiffs  because,  as  he  said,  it 
would  be  against  public  policy  to  prevent  the  working  of 
tlie  slate  for  a  term  of  400  years  and  upwards,  the  remainder 
of  the  500  years  term,  which  would  be  the  effect  of  an  in- 
junction. There  is  no  authority  for  such  a  contention,  or 
principle  upon  which  it  can  be  sustained.  Such  contention 
involves  this  anomaly,  that  all  demises  for  terms  exceeding 
some  period  to  be  laid  down  by  the  court  in  each  case,  or  for 
all  cases,  are  to  be  deemed  demises  without  impeachment 
of  waste.  A  termor  and  reversioner  C9,n  at  any  time  concur 
in  an  arrangement  for  working  the  slate.  It  was  said  that 
the  plaintiffs'  estate  being  to  fall  into  possession  after  so 
long  a  time,  was  not  worthy  of  regard  by  the  court,  but  its 
being  a  valuable  interest  is  plain  when  it  is  considered  that 
it  enables  the  plaintiffs,  if  they  are  in  other  respects  right, 
to  prevent  the  defendants  getting  the  slate ;  such  a  power  is 
valuable  as  necessitating  the  purchase  of  the  right  of  prohi- 
bition. Such  an  interest  has  been  frequently  recognijsed.  I 
need  only  refer  to  the  observations  of  Lord  Cranworth  in 
the  Rochdale  GaTial  Company  v.  King  (')  and  of  Lord  Sel- 
borne  in  Ooodson  v.  Richardson  (*). 

[His  Lordship  then  referred  to  an  objection  to  the  plain- 
tiffs' title  arising  out  of  the  deed  of  1817,  and  continued  :] 

For  the  defendant  Griffith  and  the  Snowdon  Slate  Quar- 
ries Company  it  is  contended  that  inasmuch  as  they  have 
parted  with  all  their  interest  in  the  property,  an  injunction 
against  them  cannot  be  granted,  the  rule  of  the  court  being 
said  to  be.  No  account,  no  injunction.  But  that  rule  has  been 
526]  held  to  be  inapplicable  to  *the  case  of  a  mine :  Parrott 
V.  PalineT  (*) ;  and  tne  case  there  cited.  And  as  regards  the 
Snowdon  Slate  Quarries  Company,  their  alienation  has  been 
pendente  lite. 

The  plaintiffs  have  endeavored  to  show  that  the  case  of 
slate  is  different  from  the  case  of  coal  and  other  minerals, 
and  that  a  termor  of  property  containing  slate  cannot  get 
such  slate  without  committing  waste,  although  there  was  an 
open  quarry  when  the  term  was  created.  If  this  be  the  law 
it  would  render  it  unnecessary  for  me  to  determine  whether 

(»)  1  Sch.  A  Lef.,  8.  (»)  Law  Rep.,  9  Ch.,  221 ;  8  Eng,  R.,  845. 

O  2  Sim.  (N.S.),  ?8,  (♦)  3  My.  <b  K.,  682. 


\ 


Vol  Vra.]  CHANCERY  DIVISION.  451 

Oa!  Ellas  V.  Griffith.  ISIS 

the  defendants'  contention  as  to  there  being  open  quarries 
is  or  is  not  well  founded.  But  I  am  of  opinion  that  such  is 
not  the  law.  In  Bacon's  Abridgment  (*)  the  law  is  stated  to 
be  otherwise,  and  to  the  same  effect  are  the  Year  Book  (*), 
Rolle'  8  Abridgment  ("),  Movie  v.  Mayle  (*),  Coke  upon  Little- 
ton (•),  and  White  v.  WaUh  (•). 

The  Master  of  the  Rolls  in  Ireland,  in  Mansfield  v.  Oraw- 
ford  ('),  referred  to  the  judgment  of  Chief  Baron  Joy  in 
PurceU  V.  Nash  (•),  as  stating  that  mines  and  quarries  were 
not  analogous  as  regards  waste,  but  it  appears  to  me  that 
the  Master  of  the  Rolls  misunderstood  the  observations  of 
Chief  Baron  Joy  which  had,  I  consider,  reference  to  there 
being  in  the  case  before  him  a  reservation  of  royalties,  which 
he  considered  included  the  quarry,  and  that  this  is  so,  appears 
to  me  to  be  confirmed  by  what  was  said  by  Lord  St.  Leon- 
ards in  Coppinger  v.  Otbbhins  (•).  Rightly  understood,  the 
judgment  of  Chief  Baron  Joy  is,  I  think,  an  authority  that 
a  limestone  quarry,  which  cannot,  I  think,  be  distinguished 
from  a  slate  quarry,  is  subject  to  the  same  law  as  regards 
waste  as  a  mine,  that  is  to  say,  that  it  can  be  worked  by  a 
lessee  if  open  when  the  lease  is  granted. 

This  brings  me  to  the  consideration  of  the  questions :  first, 
Whether  the  quarries  in  respect  of  which  the  plaintiffs  seek 
relief  were  or  were  not  open  when  the  deed  of  1802  was  exe- 
cuted ;  secondly.  If  not,  whether  they  were  open  when  the 
mortgagee  entered  into  possession,  that  is,  whether  they  were 
opened  by  the  mortgagor  or  his  lessees  whilst  he  remained 
mortgagor  in  possession  ;  *thirdly.  If  the  first  of  [527 
these  questions  be  answered  in  the  negative,  and  the  second 
in  the  affirmative,  whether  such  opening  would  entitle  the 
termor  to  get  the  slate. 

The  first  and  second  questions  are  questions  of  fact,  and  I 
answer  the  first  in  the  negative.  The  second  I  answer  by  find- 
ing thatthe  mortgagor  or  his  lessees  did,  while  he  remained 
mortgagor  in  possession,  ojjen  a  quarry  on  that  part  of  the 
mortgaged  property  which  is  to  the  west  of  the  narrow  strip 
marked  No.  9  on  the  plan  of  the  Ffriddissa  estate,  and 
which  quarry  was  called  in  the  argument  the  lower  quarry, 
and  that  neither  the  mortgagor  nor  his  lessees,  while  he  re- 
mained in  poss^8sion,  opened  a  quarry  elsewhere  on  the 
mortgaged  property. 

Q)  Waste,  C.  8.  (•)  1  Jones,  Ir.  Ex.,  626  n. 

(»)  9  H.  6.  66  B.  0)  9  Ir.  Eq.,  271. 

(»)  Vol.  ii,  p.  816.  (»)  2  Jonea,  Ir.  Eq.,  116, 

(«)  Owen,  66.  (»)  8  J.  A  Lat,  897. 
(»)  68  b. 
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[His  Lordship  then  referred  to  the  evidence  on  which  be 
based  his  conclusion  as  to  the  first  and  second  questions, 
and  continued :]  As  to  the  third  question,  which  is  one  of 
law,  I  am  of  opinion  that  the  termor  became  dispunishable 
for  waste  as  to  the  lower  quarry,  by  reason  of  the  mort- 
gagor or  his  lessees  having  opened  that  quarry.  I  consider 
that  the  mortgagor  using  the  property,  by  opening  a  quarry, 
must  be  taken  to  have  done  so  as  well  with  reference  to  the 
future  enjoyment  of  it  by  his  mortgagee  as  by  himself. 

Having  found  as  above  upon  the  questions  of  fact,  and 
determined  the  questions  of  law,  how  does  the  case  stand  ? 
As  to  the  defendant  Grrifflth,  it  has  been  contended  that 
he  is  not  liable  to  account.  It  appears  that  his  prede- 
cessor in  title,  that  is,  the  prior  owner  of  the  500  years 
term,  granted  to  certain  persons  licenses  to  get  slate,  such 
licenses  being  for  terms  of  years,  which  became  vested  in 
the  defendants,  the  Snowdon  Slate  Quarries  Company,  Lim- 
ited, that  his  title  to  the  term  began  on  his  father's  death, 
on  the  21st  of  December,  1866,  that  he  has  received  some 
sum  for  royalties,  payable  under  the  licenses  so  granted, 
and  that  he  conveyed  the  property  to  the  Snowdon  Slate 
Quarries  Company,  Limited,  by  a  conveyance  dated  the  30th 
of  April,  1873.  By  this  conveyance  Griffith  was  unable  to 
convey  in  fee.  Its  operation  was  to  convey  the  residue  of 
the  600  years  term.  It  was  contended  that  the  licenses, 
though  having  regard  to  my  findings  valid  as  to  part  only 
of  the  j)roperty,  were  binding  upon  Griffith,  and  therefore 
that  he  is  not  liable  to  account.  But  it  appears  to  me  that 
528]  *the  receipt  by  Griffith  of  royalties  for  slate  improp- 
erly gotten — and  it  has  not  been  contended  that  his  receipts 
were  in  respect  only  of  royalties  for  slate  gotten  from  the 
lower  quarry — makes  him  accountable  for  the  profits  equally 
with  the  Snowdon  Slate  Quarries  Company,  Limited.  As  to 
this  I  refer  to  what  was  said  by  Vice-Chancellor  Wood  in 
Powell  V.  Aiken  (*).  In  that  case  it  was  sought  to  charge 
mortgagees  with  moneys  received  by  their  mortgagors,  and 
paid  over  by  them  to  the  mortgagees,  such  moneys  being 
proceeds  of  coal  improperly  gotten  by  the  mortgagors  from 
an  adjoining  colliery.  The  Vice-Chancellor  held  that  the 
mortgagees  could  not  be  charged,  they  not  having  known 
that  the  moneys  had  so  arisen,  but  he  said  had  they  known 
it  they  would  have  been  accountable,  as  they  would  have 
been  parties  to  the  abstraction.  In  that  case  reference 
was  made  to  the  case  of  Doe  v.  Hiarlow  Q,  in  which  it 
was  laid  down  that  a  party  receiving  rent  from  a  wrong- 
ed) 4  K.  A  J.,  349.  O  12  A.  A  E.  40. 
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doer  was  accountable  for  rents  and  profits  to  the  rightful 
owner.  In  Doe  v.  Harlow  the  party  in  possession  had 
been  let  into  possession  by  the  party  held  liable.  Here 
Griffith's  predecessor  in  title  granted  the  licenses,  but  this 
appears  to  me  unimportant.  Griffith  adopted  the  trans- 
action by  receipt  of  the  royalties,  and  thus,  as  Vice- 
Chancellor  Wood  said,  became  an  actor  in  the  wrongful 
abstraction.  On  this  point  I  may  also  refer  to  the  judg- 
ment of  the  Vice- Chancellor  Stuart  in  Hood  v.  Boston  {^). 
There  was  an  appeal  from  the  decision  in  that  case  Q,  and 
there  was  a  compromise,  but  apparently  the  ground  of  com- 
promise had  reference  to  a  matter  independent  of  the  Vice- 
Chancellor's  views  of  the  case  in  reference  to  the  purpose 
for  which  I  have  referred  to  it.  Griffith's  accounting  must 
be  limited  to  the  time  when  he  conveyed  to  the  Snowdon 
Slate  Quarries  Company,  Limited,  and  to  six  years  from  the 
filing  of  the  original  bill. 

As  to  the  Snowdon  Slate  Quarries  Company,  Limited, 
they  in  the  year  1875  conveyed  the  property  to  the  West 
Snowdon  Slate  Company,  Limited.  The  accounting  of  the 
Snowdon  Slate  Quarries  Company,  Limited,  must  be  limited 
to  the  time  preceding  the  date  of  the  conveyance  to  the 
West  Snowdon  Slate  Company,  and  must  be  limited,  as  I 
have  mentioned,  to  the  six  years  before  the  date  of  the  filing 
©f  the  bill.  As  to  the  West  Snowdon  Slate  *Com-  [52y 
pany,  their  accounting  must  date  only  from  the  time  of  the 
conveyance  to  them.  As  regards  Griffith,  he  being  account- 
able as  above  mentioned,  he  ought  not  to  be  charged  with 
the  royalties  he  received.  The  plaintiffs  claim  of  royalties 
in  his  statement  of  claim  shoula  not,  I  think,  be  treated  as 
an  adoption  of  the  licenses  to  work.  The  account  will  of 
course  be  confined  to  the  working  in  the  upper  quarry,  and 
must  be  taken  in  the  milder  mode  of  accounting  in  respect 
of  mineral  abstracted,  as  in  Jegon  v.  Vivian  (*) ;  that  is,  the 
accounting  party  will  be  allowed  the  cost  of  hewing.  I 
think  this  proper,  because  as  regards  the  Snowdon  Slate 
Quarries  Company,  they,  at  all  events  until  they  became 
aware  that  their  lessor  was  only  a  termor,  worked  under  a 
bona  fide  belief  that  they  were  entitled  to  do  so.  And  as 
regards  all  the  parties,  there  has  been  a  substantial  contro- 
versy as  to  there  having  been  a  quarry  opened  on  each  of 
the  two  portions  at  times  entitling  the  termor  and  those 
claiming  under  him  to  get  slate  in  each  of  such  portions. 
The  plaintiffs  having  only  succeeded  as  to  one  portion  of 

(')  2  Jur.  (N.S.).  729,  («)  2  Jur.  (N.S.),  917. 

(«)  Law  Rep.,  6  Ch.,  742. 
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the  estate,  there  will  not  be  any  costs  up  to  and  inclnding 
the  present  time.  The  injunction  must  be  framed  in  accord- 
ance with  what  I  have  stated  as  to  the  working. 

From  this  judgment  the  defendants  appealed.  The  appeal 
came  on  to  be  heard  on  the  2d  of  April,  1878. 

Dickinson^  Q.C.,  and  Bradford^  for  the  Snowdon  Slate 
Quarries  Company:  The  evidence  is  conclusive  that  the 
lower  quarry  was  opened  by  the  mortgagor,  and  conse- 
q^uently  the  mortgagee  and  those  claiming  under  him  had  a 
right  to  continue  working  it.  There  is  no  difference  in  this 
respect  between  a  quarry  and  a  mine  of  coals  or  other  min- 
erals. The  onljr  real  question  is  about  the  upper  quarry. 
If  the  evidence  is  doubtful  at  what  exact  time  it  was  opened, 
it  has  been  at  all  events  worked  for  a  long  series  of  years 
by  persons  lawfully  in  possession  of  the  surface,  and  the 
court  will  presume  that  the  origin  of  the  enjoyment  was 
lawful:  Leconfield Y .  LoTisdale {^ \  Seaman  v.  Vawdrey(^). 
530]  We  have  been  in  undisturbed  *enjoyment  of  the 
property  under  a  title  derived  through  three  wills  and  a 
deed  of  purchase,  and  the  court  will  not  now  disturb  our 
possession.  The  plaintiffs  had  as  good  opportunities  of 
Knowing  the  facts  as  we  had,  and  have  oeen  guilty  of 
laches  in  not  sooner  asserting  their  rights,  if  they  have  any : 
BvUey  v.  Bulley  (') ;  Parrott  v.  Palmer  (*).  Through  their 
acquiescence  we  have  incurred  great  expense  in  working 
the  quarries. 

Sorne  Payne^  and  Turner^  for  the  West  Snowdon  Slate 
Conapany. 

w.  PearsoTiy  Q.C.,  and  Freeling^  for  the  defendant  Grif- 
fith :     Whatever  relief  the  plaintiffs  may  be  entitled  to 

jainst  the  other  defendants,  tney  have  none  against  Griffith. 

Le  never  worked  the  quarries  or  granted  any  leases  for 
working  them.  He  only  received  the  royalties  under  leases 
granted  by  his  predecessors,  amounting  altogether  to  about 
£20.  Moreover,  in  1873  he  parted  with  all  his  interest, 
and  on  the  original  bill  being  filed  he  at  once  disclaimed 
all  interest. 

Osborne  Morgan^  Q.C.,  and  Norths  Q.C.  {Eolland  with 
them),  for  the  plaintiffs:  The  defence  of  laches  and  acqui- 
escence is  not  applicable  as  between  lessor  and  lessee,  even 
where  the  lessee  has  had  no  notice  and  has  been  at  great  ex- 
pense.    No  length  of  time  can  convert  waste  into  a  lawful 

(»)  Law  Rep..  5  C.  P.,  657.  (*)  Law  Rep.,  9  Ch.,  739 ;    10  Eng. 

(«)  16  Ves.,  390.  R.,  706. 

{*)  3  My.  A  K.,  632. 
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act :  Lord  Courtown  v.  Wardi^) ;  AUorney-Oeneral  v.  East- 
lake  {^)\  Adair  Y.  8haftoe{^)\  Oayford  v.  MoffatH^\\  Rob- 
son  V.  Flight  (') ;  Clements  v.  Welles  (•) ;  Mnch  v.  Shaw  (') ; 
Phillips  V.  Phillips  (") ;  Pickett  v.  Packham  (•).  Admit- 
ting that  a  lessee  is  entitled  to  work  a  mine  which  the  lessor 
has  opened,  it  does  not  follow  that  he  is  entitled  in  like  man- 
ner to  work  out  of  a  quarry.  In  the  latter  case  the  surface 
is  taken  away :  *PurceU  v,  NashQ*) ;  Mansfield  v.  [531 
Crawford  {'') ;  Coppinger  v.  Oubbins  ("). 

With  respect  to  Griffith,  when  the  original  bill  was  filed 
we  knew  of  no  one  else  who  was  interested  in  the  term.  We 
do  not  ask  to  follow  the  royalties  into  his  pocket,  but  we 
say  that  he  has  made  himself  a  part^  to  the  trespass,  and  is 
liable  to  the  consequences.  If  he  did  not  grant  any  of  the 
leases  to  those  who  worked  the  quarries,  he  confirmed  them 
by  receiving  rent  under  them :  Doe  v.  Harlow  (") ;  Powell  v, 
Aiken{'*y 

Dickinson^  in  reply. 

May  4.  Cotton,  L.  J.,  read  the  judgment  of  the  Court 
(James,  Cotton,  and  Thesiger,  L.  JJ.),  as  follows  : 

In  this  case  the  plaintiffs  filed  their  bill  as  owners  subject 
to  a  mortgage  term  of  500  years  of  certain  mountain  land  in 
Wales,  to  restrain  the  working  of  the  slate  on  that  property 
by  the  defendants,  and  for  an  account.  There  are  two 
quarries  on  the  property,  one  called  the  lower  quarry,  the 
other,  which  is  said  to  be  at  a  distance  of  two  miles  from 
the  lower,  and^  much  higher  up  the  slopes  of  Snowdon, 
called  the  upper  quarry.  The  Vice- Chancellor  found,  as  a 
fact,  that  the  lower  quarry  was  worked  by  the  owner  of  the 
equity  of  redemption,  or  by  his  lessees,  before  the  mort- 
gagee took  possession,  and  granted  neither  injunction  nor 
account  in  respect  of  this  quarry,  and  from  this  the  plain- 
tiffs have  not  appealed.  !But  he  found,  as  a  fact,  that 
neither  the  mortgagor  nor  his  lessees  while  he  remained  in 
possession  opened  the  upper  quarry,  and  in  respect  of  this 
Quarry  he  granted  an  injunction  and  account.  Against  this 
judgment  all  the  defendants  have  appealed.  The  case  of 
the  two  companies  in  the  view  which  we  take  is  substantially 

0)  1  Sch.  <fc  Lef.,  8.  (»)  Law  Rep.,  4  Ch.,  190. 

(*)  11  Hare,  206.  (>»)  1  Jones,  Ir.  Ex.,  625;    2  Jones,  Ir. 

(«)  ated  19  Ves.,  166.  Ex.,  116. 

(•»)  Law  Rep.,  4  Ch.,  188.  (")  9  Jr.  Eq.,  271. 

(»)  34  Beav.,  110;  4  D.  J.  A  S.,  608.  (>•)  8  J.  A  Lat.,  897. 

(•)  Law  Rep.,  1  Eq.,  200.  («)  12  A.  <k  E.,  40. 

(')  19  Beav.,  600.  (")  4  K.  A  J.,  848. 

(«)  4  D.  F.  A  J.,  208. 
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the  same.  The  defendant  Grriffith  stands  in  a  different 
position. 

We  will  deal  first  with  the  question  of  law  raised  by  tlie 
plaintiffs,  namely,  that  although  a  termor  may  lawfully 
work  during  his  term  mines  which  have  been  opened  by  the 
532]  freeholder  before  the  ^commencement  of  the  tenant's 
interest,  there  is  such  a  difference  between  an  open  mine 
and  an  open  quarry  that  although  a  termor  may  lawfully 
work  a  mine  opened  by  the  freeholder  before  he  acquires 
possession  he  cannot  work  a  quarry  so  opened.  In  our 
opinion  there  is  no  such  distinction.  To  enable  a  termor  or 
tenant  for  life  punishable  for  waste  to  work  mines,  it  must 
be  shown  that  the  owner  of  the  inheritance,  or  those  acting 
b^  his  authority,  have  commenced  the  working  of  the  mines 
with  a  view  to  making  a  profit  from  the  working  and  sale  of 
what  is  part  of  the  inheritance.  When  this  is  established, 
though  no  profit  has  in  fact  been  made,  the  mine  is  open  in 
such  a  sense  as  to  justify  the  continuance  of  the  working  by 
a  termor.  When  it  is  established  that  a  quarry  has  been 
worked  by,  or  by  the  authority  of,  the  owners  oi  the  inher- 
itance, for  the  purpose  of  making  a  profit  by  digging,  or 
otherwise  raising  and  selling  part  of  the  inheritance,  the 
same  principle  applies.  There  is  however  this  difference  be- 
tween a  mine  and  a  quarry,  namely,  that  stone  or  slate  is 
frequently  dug  for  the  purpose  of  building  or  repairing 
houses  on  the  property  and  not  for  the  purpose  of  profit, 
and  although  this  is  in  one  sense  an  opening  of  a  quarry,  it 
is  not  so  in  the  sense  necessary  to  enable  a  termor  to  con- 
tinue the  working.  It  is  not  an  opening  for  the  purpose  of 
profit.  It  is  not  a  devotion  of  the  land  to  the  purpose  of 
making  profit  by  the  raising  and  sale  of  a  portion  of  the 
inheritance.  The  case  of  Purcell  v.  Nash  (*),  a  decision  of 
the  Court  of  Exchequer  in  Ireland,  was  referred  to  by  Mr. 
Morgan  in  support  of  the  proposition  above  referred  to.  But 
in  Coppinger  v.  Chubbinsl^)  Lord  St.  Leonards  treated  that 
case  as  depending  on  the  reservation  of  royalties  contained 
in  the  lease.  We  cannot  treat  that  case  as  an  authority  for 
the  proposition  of  law  for  which  the  plaintiffs  contend. 

Ought  we  to  hold  that  the  upper  quarry  was  so  opened 
as  to  entitle  the  termor  to  work  it  \  The  term  was  created 
in  the  year  1802,  and  the  termor  foreclosed  the  equity  of  re- 
demption in  1820,  and  entered  into  possession  in  or  shortly 
before  that  year.  In  the  year  1808  a  lease  had  been  granted 
of  one  quarry,  in  the  lease  stated  to  be  then  open,  and  which, 

(»)  1  Jones,  It.  Ex.,  626 ;  2  Jones,  Ir.  Ex.,  116.  (•)  8  J.  A  Lat,  897,  411. 
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we  think,  must  be  presumed  to  have  been  the  lower  quarry ; 
and  in  September,  1811,  a  lease  for  *twenty-one  years  [533 
was  granted  of  the  mines  and  slate  rock  in  the  entire  property. 
This  appears  from  an  abstract  made  in  the  year  1816  by  the 
solicitor  of  the  then  owner  of  the  reversion,  who  was  then 
trying  to  sell.  There  is  evidence  that  this  lease  was  consid- 
ered but  of  little  value,  but  there  is  no  evidence  that  it  was 
ever  surrendered  or  forfeited.  At  some  period  between  the 
years  1830  and  1832  a  take-note  of  the  slates  under  the  whole 
estate  was  granted.  It  was  urged,  on  the  part  of  the  plain- 
tiffs, that  this  take-note  was  evidence  that  at  its  date  no 
(jnarry  was  open  in  the  upper  part  of  the  property.  But, 
in  our  opinion,  there  is  no  ground  for  this  contention.  The 
take-note  is  a  license  to  explore  and  work  for  a  limited  time, 
with  an  option  during  that  time  to  take  a  lease.  It  shows 
that  the  licensees  were  not  in  their  then  knowledge  of  the 
property  willing  to  bind  themselves  by  a  lease,  but  nothing 
more.  In  the  year  1847  a  lease  was  granted  of  the  upper 
quarry,  and  it  is  conceded  that  from  shortly  after  the  date 
of  this  lease  the  upper  quarry  had  been  constantly  worked. 
[His  Lordship  then  referred  shortly  to  the  evidence  as  to 
the  working  of  the  upper  quarry,  and  continued :] 

Under  these  circumstances,  we  are  of  opinion  that  the 
original  working  at  the  site  of  the  upper  quarry  ought  to 
be  presumed,  under  the  authority  of  tne  lease  of  1811,  to 
have  been  lawful  instead  of  unlawful,  and  that  conse- 
quently as  the  lease  was  clearly  granted  for  the  purpose 
of  enabling  the  slate  to  be  raised  and  sold  for  the  purpose 
of  profit,  the  upper  quarry  must  be  considered  as  one 
opened  bv  the  autnority  of  tne  owner  of  the  inheritance,  so 
as  to  enable  the  termor  to  work  it.  The  now  undisputed 
fact  that  the  lower  quarry  was  so  opened  renders  the  pre- 
sumption to  the  same  effect  as  regards  the  upi)er  quarry  de- 
rived from  the  evidence  to  which  we  have  referred,  stronger 
than  if  the  estate  had  been,  but  for  the  upper  quarry,  ad- 
mittedly unopened. 

In  arriving  at  this  conclusion  we  differ  from  the  Vice- 
Chancellor  who,  as  was  very  properly  urged  upon  us,  heard 
and  saw  the  witnesses.  If  tlie  question  from  our  point  of 
view  had  been  one  depending  mainly,  or  to  any  considerable 
extent,  upon  the  credibility  of  the  witnesses,  we  should  not 
have  felt  justified  in  reversing  the  finding  of  the  Vice-Chan- 
cellor,  but  this  is  not  the  case.  The  difference  between  the 
court  and  the  Vice-Chancellor  *is  as  to  the  effect  [534 
which,  having  regard  to  the  existence  of  the  lease  of  1811, 
ought  to  be  given  to  the  facts  proved. 
25  Eno.  R£P«  68 
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This  disposes  of  the  case  against  all  the  defendants.  But, 
although  it  is  not  necessary  for  the  decision  of  the  case,  we 
think  it  right  not  to  pass  in  silence  the  decree  which  has 
been  made  against  the  defendant  Griffith.  He  succeeded  to 
the  property  after  the  grant  of  the  lease  under  which  the 
Snowdon  Slate  Quarries  Company,  previously  to  the  filing 
of  the  bill,  worked  the  slate,  and  tnough  he  received  the 
rent  payable  by  them  he  never  himself  worked  any  slate,  or 
directed  the  working  thereof.  Moreover,  before  the  filing  of 
the  bill  he  parted  with  all  his  interest  in  the  property  to  the 
defendants,  the  Snowdon  Slate  Quarries  Company,  and  im- 
mediately after  the  bill  was  filed  his  solicitor  so  informed 
the  solicitor  of  the  plaintiflfs.  Under  these  circumstances  we 
think  that  even  if  tne  plaintiffs  had  been  entitled  to  a  judg- 
ment against  the  defendants,  the  two  companies,  they  were 
not  entitled  to  either  injunction  or  account  against  the  de- 
fendant Griffith. 

The  judgment  of  the  Vice-Chancellor  must  be  reversed, 
and  the  bill  dismissed  against  all  the  defendants  with  costs. 

Solicitor  for  plaintiffs :  •/".  H.  LyddU^  agent  for  T.  &  T. 
Martin,  Liverpool. 

Solicitors  for  defendants  :   W.  Webb ;  W,  A,  Crump, 

See  22  Eng.  Rep.,  318-328  note.  So  in  Louisiana:  Jackson  v.  Ladel- 

One  tenant  in  common  is  liable  to  in^,  09  U.  S.  R.,  513. 

account  to  his  co-tenant  for  his  share  If  taxes  be  assessed  apon  lands  held 

of  rents  received  :   V^right  v.  Wright,  in  common,  and  there  is  a  treasurer's 

59  How.  Pr.,  176;  Waters  «.  Waters,  sale  thereof,  one  tenant  cannot   pur- 

48  Iowa,  555.  chase  the  entire  property  at  such  sale 

One  co-tenant  in  common  has  a  lien  so  as  to  acquire  such  adverse  title  as 
upon  his  co-tenant's  share  for  his  pro-  will  deprive  his  oo-tenant  of  his  inter- 
portion  of  such  rents  :  Wright  v,  est  therein  :  Davis  «.  Kinf ,  87  Penn. 
Wright,  59  How.  Pr.,  176.  St.  R.,  261 ;   Harrison  «.  Harrison,  56 

In  a  suit  on  a  bond  against  the  heir-  Miss.,  174  ;  Russell  v.  Peyton,  4  Brad- 

at-Iaw,  who  has  aliened  the  descended  well  (Ills.),  473. 

lands  before  suit  brought,  the  recovery  Though  the  co-tenant  so  paying  has 
will  be  only  for  the  value  of  the  lands  a  lien  upon  his  co-tenant's  share  there- 
in the  condition  in  which  they  were  at  '  for:  Harrison  v,  Harrison,  56  Miss., 
the  time  the  descent  cast.  174. 

In  such  a  suit,  the  improvements  put  Tenants  in  common  sustain  to  each 
on  the  land  by  the  heir  will  not  enter  other  a  relation  of  trust  because  of 
into  the  valuation  of  such  land,  nor  their  common  interest,  and  while  one 
will  the  heir  be  called  on  for  the  rents  cannot  act  for  his  individual  interest, 
and  profits,  nor,  on  his  side,  can  he  in  hostility  to  the  common  interest,  yet, 
claim  for  repairs  :  Fredericks  d,  Isen-  if  he  does  what  is  necessary  to  the  pro- 
man,  41  N.  J.  Law,  212.  tection  of  the  common  interest,  he  is 

In  Michigan,  by  statute,  in  certain  entitled  to  charge  the  common  property 

cases,  one  tenant  in  common  is  entitled  with  the  costs  of  the  benefit ;  but  one 

to  the  benefit  of  improvements  he  puts  of  the  tenants  in  common  of  an  estate 

upon  the  common  property:   Sands  v,  in  expectancy  is  not  permitted,  by  this 

Davis,  40  Mich.,  14.  principle,  to  discharge  a  burden  on  the 
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common  property  in  the  possession  of  entitled  to  recover  and  retain  the  in- 

the  tenant  of  the  particular  estate/  ex-  sarance. 

cept  where  it  is  necessary  to  prevent        The  rale  prohibiting  one  having  the 

the  destruction  of  the  expectancy :  Har-  same  relation  with  others  to  property, 

risen  «.  Harrison,  56  Miss.,  174.  or  stknding  in  a  fiduciary  relation  with 

One  of  two  or  more  joint  owners,  or  others,  from  taking  a  title  or  advantage 

owners  in  common,  of  property  may  to  their  prejudice  nas  no  application  to 

insure  his  interest  separately  against  such  case  :  Harvy  «.  Cherry,  76  N.  Y., 

lo68  by   fire,  and  in  case  of  loss  is  436. 


[8  Chancery  Division,  536.] 
M.R.,  March  28,  1878. 

*In  re  Feinting  and  Numerical  Registering    [535 

Company. 

Company — }¥mding'Up — ExeetUion  Creditor — Priority — Applying  Rule  in  Bank- 
rupteif — "  Secured  Creditor**— Judicalwre  Ad,  1875,  <.  \0—Bankruptey  Act,  1869, 
«..87. 

The  rule  In  bankruptcy  by  which  (Bankruptcy  Act,  1869,  s.  87)  an  execution  cred- 
itor for  more  than  £50  loses  the  benefit  of  his  execution  if  the  sheriff,  within  fourteen 
days  after  a  sale,  has  notice  of  bankruptcy,  applies,  under  sect.  10  of  the  Judicature 
Act,  1876,  to  a  company  in  liquidation. 

In  re  Albion  Steel  and  Wire  Company  {^)  explained. 

The  solicitors  of  a  company,  being  its  creditors  for  more  than  £60,  issued  a  writ 
of  execution  against  the  company,  and  on  the  20th  of  December,  1875,  lodged  it 
with  the  sheriff,  who  thereupon  took  possession.  On  the  28d  of  December  a  wind- 
ing-up petition  was  presented,  the  company's  solicitors  being  solicitors  to  the  peti- 
tioner, and  on  the  15th  of  January,  1876,  a  winding-up  order  was  made,  under  which 
the  sheriff  withdrew,  and  the  company's  property  was  ordered  to  be  sold  by  the 
liquidator,  but  it  was  declared  that  the  execution  creditors  should  have  the  same 
priority  against  the  proceeds  of  the  property  as  they  would  have  had  if  it  had  been 
sold  by  the  sherifit 

The  property  having  been  sold  by  the  liquidator,  but  the  proceeds  being  insafii- 
cient  for  payment  of  the  company's  debts,  tbe  execution  creditors  applied  by  sum- 
mons to  nave  their  debt  paid  in  priority  to  the  other  creditors. 

Summons  dismissed  with  costs. 

C)  7  Ch.  D.,  547. 


[8  Chancery  Division,  640.] 
M.R.,  May  11,  1878. 

*In  re  Hutchinson  and  Tenant.  [540 

WiU — ffift  to  Wife  absohUdy^  with  Power  of  Diepontion  for  Benefit  of  Family — 

Precatory  Trus^-^'FuU  Confidence"—*' Family.** 

A  testator  gave  all  his  property  to  his  wife  "  absolutely,  with  full  power  for  her 
to  dispose  of  me  same  as  she  may  think  fit  for  the  benefit  of  my  family,  having  full 
confidence  that  she  will  do  so": 

Held^  that  the  wife  took  absolutely. 

iMmbt  ▼.  Eameei})  followed. 

A  testamentary  gift  by  a  married  man  to  his  "  family  "  should  be  read  as  a  gift  to 
his  "  children  **  to  the  exclusion  of  his  wife. 

(0  Law  Rep.,  6  Ch.,  597. 
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Francis  Roe  made  his  will,  dated  the  6th  of  September, 
1855,  in  the  following  terms.  After  directing  his  debts  to 
be  paid  by  his  executrix  thereinafter  named,  the  testator 
proceeded:  "As  to,  for,  and  concerning  all  my  real  and 
personal  estates,  of  whatever  nature,  kind,  or  quality,  and 
wheresoever  the  same  may  be  situate,  I  give,  devise,  and  be- 
queath the  same  to  my  dear  wife,  Hannah  Roe,  absolutely, 
with  full  power  for  her  to  dispose  of  the  same  as  she  may 
think  fit  lor  the  benefit  of  my  lamily,  having  full  confidence 
that  she  will  do  so."  And  the  testator  appointed  his  wife 
his  executrix. 

The  testator  died  in  1864.  His  widow,  Hannah  Roe,  by 
her  will,  dated  the  28th  of  March,  1877,  devised  and  be- 
queathed all  her  real  and  personal  estate  to  her  executors 
and  trustees  in  trust  for  sale,  and  shortly  afterwards  died. 

Francis  Roe  had  nine  children,  eight  of  whom  were  now 
living. 

Hannah  Roe's  trustees  having  contracted  to  sell  a  public 
house  called  the  King's  Arms  at  Bake  well,  originally  form- 
ing part  of  the  real  estate  comprised  in  Francis  Roe's  will, 
the  purchaser  raised  the  objection  that  Hannah  Roe  did  not 
take  an  absolute  interest  under  the  latter  will,  but  that  the 
will  created  an  ultimate  trust  in  favor  of  the  testatoi^s  chil- 
dren, his  widow  taking  only  a  life  estate,  and  consequently 
that  the  concurrence  of  the  children  was  necessary. 

The  point  was  submitted  for  the  opinion  of  the  court 
upon  a  summons  taken  out  by  the  vendors,  under  the  Ven- 
541]  dor  and  Purchaser  *  Act,  1874,  to  obtain  a  declara- 
tion that  they  could  make  a  good  title  under  the  wills. 

B,  B.  Rogers^  for  the  vendors :  I  submit  that  there  is  no 
trust  for  the  testator's  children,  but  that  his  widow  took 
absolutely,  LaTribe  v.  Eames  (') ;  Stead  v.  Mellor  (*),  where 
j^our  Lordship  distinguished  Briggs  v.  Penny  (').  This  is 
in  terms  an  absolute  gtf t,  with  a  superadded  power  of  dis- 
position, which  is  however  nugatorjr,  and  does  not  detract 
from  the  prior  absolute  gift :  Soutaouse  v.  Bate  (*) ;  Wecile 
V.  OUive  (^. 

Dunning^  for  the  purchaser :  This  is  in  effect  a  gift  to 
the  widow  for  life,  with  a  precatory  trust  in  remainder  in 
favor  of  the  testator's  children  :  S/iovelion  v.  8hov€Uon{*) ; 
Chirhick  v.  Tucker  (') ;  Le  Mar  chant  v.  Le  Mar  chant  (•) ; 
taking  '* family"  to  mean  "children":  Pigg  v.  Clarke(^). 

(»)  Law  Rep.,  6  Oh.,  697.  (•)  82  Beav.,  148. 

(«)  6  Ch.  D.,  226 ;  22  Eng.  Rep.,  61.  (')  Law  Rep.,  17  Eq.,  820 ;  7  Eng.  RepL, 

(>)  3  Mac.  <b  a.,  646.  846. 

{*)   16  Beav.,  1 32.  (»)  Ibid,'l8  Eq.,  414 ;  10  Eng.  R.,  786. 

(*)  32  Beav.,  421.  (•)  8  Ch.  D.,  672;  18  Eng.  Rep.,  764. 


VoL  VIII.]  CHANCERY  DIVISION.  461 

M.R.  In  re  Hutchinson  and  Tenant.  1878 

[Jessel,  M.R. :  A  testamentary  gift  by  a  married  man 
to  nis  "family"  should  be  read  as  a  gift  to  his  ^'children."] 

By  adopting  the  vendors'  contention  you  would  entirely 
cut  out  the  clause  after  the  word  *' absolutely" — a  clause 
which  is  significant,  and  to  which  effect  can  and  should  be 
given. 

In  Lambe  v.  Eames  the  words  were  different,  and  I  ask 
your  Lordship  to  follow  the  more  recent  decisions  in  Cur- 
nick  V.  Tucker  and  Le  Marchard  v.  Le  Marchant 
S Jessel,  M.R.,  mentioned  Macketty.  Mackett  {').'] 
Vessel,  M.R. :  I  have  to  consider  a  very  short  will,  and 
to  give  my  oj)inion  upon  it.  Now,  if  it  had  not  been  for  au- 
thority, looking  at  the  will,  I  should  have  felt  no  doubt  or 
hesitation  in  saj^ing  what  its  meaning  was.  [His  Lordship 
then  read  the  will  as  above  stated,  and  continued :]  It  is 
alleged  on  one  side  and  denied  on  the  *other,  that  [542 
these  words,  ''  with  full  power  for  her  to  dispose  of  the  same 
as  she  may  think  fit  for  the  benefit  of  my  family,  having 
full  confidence  that  she  will  do  so,"  constitute  a  trust.  In 
my  opinion  these  wordsy.  standing  by  themselves,  indepen- 
dently of  authority,  are  not  intended  to  impose  any  obligation 
on  the  widow.  They  are  merely  an  expression  of  the  testa- 
tor's wishes  and  belief,  as  distinguished  from  a  direction 
amounting  to  an  obligation.  His  widow  is  to  have  power  to 
give  the  property  to  any  one  she  may  think  fit :  she  is  to  be 
complete  owner  of  the  property,  but  he  expects  her  to  dis- 
pose of  it  among  his  family,  that  is,  his  chudren.  There  is 
no  occasion  to  tell  her  that  she  is  to  provide  for  herself,  there 
being  already  a  prior  absolute  gift  to  her.  If  you  make  the 
power  override  the  absolute  gift,  the  wife  gets  nothing,  for 
you  could  then  only  give  her  an  interest  by  inserting  in  the 
power  something  which  is  not  there,  namely,  the  word 
"wife."  If  you  do  not  put  in  that  word,  you  make  her  a 
trustee  for  the  testator's  family,  that  is,  his  children  only; 
for  there  is  no  reported  case  in  which  the  word  "  family," 
when  used  by  a  married  man,  has  been  held  to  include  his 
wifrt  as  well  as  his  children. 

Now  that  being  the  position  of  matters,  the  question  I 
have  really  to  consider  is  whether,  having  come  to  that  con- 
clusion as  to  the  meaning  of  the  instrument,  I  am  compelled 
bv  decisions  of  other  judges  to  arrive  at  the  opposite  con- 
clusion. It  appears  to  me  that  all  the  cases  are  distinguish- 
able. Here  is  a  gift  by  a  testator  to  his  wife  absolutely,  with 
something  which  looks  like  a  superadded  power,  and  there 
are  some  authorities  in  which  it  has  been  held  that  under 

0)  Law  Rep.,  14  Eq.,  49;  2  Eng.  Rep.,  412. 


462  CHANCERY  DIVISION.  [VoL  VIIL 

1878  In  re  Hutchinson  and  Tenant.  M.R. 

Buch  a  gift  the  wife  takes  a  life  interest  only.  There  is, 
however,  aji  authority  of  the  Court  of  Appeal  of  a  strong 
character  against  that  view.  In  Lambe  v.  Karnes  (*)  the  tes- 
tator gave  his  estate  to  his  widow,  '^  to  be  at  her  disposal  in 
any  way  she  may  think  best  for  the  benefit  of  herself  and  fam- 
ily;"  and  the  Court  of  Appeal  held,  affirming  the  decision 
of  Vice-Chancellor  Malins,  that  the  widow  took  absolutely, 
i  observe  that  the  Vice-Chancellor  seems  to  have  laid  some 
stress  on  the  words  "for  the  benefit  of  herself  and  family" 
as  showing  the  intention  to  give  the  widow  an  absolute 
interest.  !But  I  do  not  think  it  was  necessary  to  do  that. 
543]  If  you  struck  out  the  word  "  herself,"  it  *would  still 
be  clear  that  the  widow  was  to  have  some  benefit.  When 
the  testator  says  '*for  the  benefit  of  herself  and  family,"  he 
merely  expresses  that  which  .would  have  been  implied, 
though  not  expressed,  because  he  has  already  given  a  ben- 
efit to  his  widow. 

I  am,  therefore,  of  opinion  that  the  present  case  is  not 
distinguishable  from  Larribe  v.  Eames  Q,  which  is  an  au- 
thority entirely  in  point. 

I  have  been  referred  to  two  authorities  decided  since  LaTobe 
V.  EaTnes^  and  apparently  in  conflict  with  it,  but  they  are 
decisions  of  inferior  courts,  and  no  number  of  decisions  by 
inferior  courts  can  overrule  a  decision  of  a  superior  court. 
In  my  opinion  the  decision  of  the  Court  of  Appeal  in  Lambe 
V.  Eames  covers  this  case,  and  I  shall  therefore  follow  it. 

Both  on  principle  and  in  consonance  with  the  most  mod- 
ern authonties,  1  decide  that  the  widow  took  absolutely, 
and  therefore  that  the  title  is  good. 

Solicitors :  Oree  &  8on^  agents  for  J.  Taylor,  Bake  well , 
PaUison^  Wigg  <fe  Co.,  agents  for  Broomhead,  Wightman 
&  Moore,  Sheffield. 

(»)  Law  Rep.,  6  Oh.,  697. 

See  10  Eng.  Rep.,  740  note  ;  4  Quar-  E.  W.,  tbeir  heirs  and  assigns  forever, 

terlj  Law  ifour.,  18,  and  cases  there  share  and  share  alike."    Said  E.  A. 

cited.  afterwards  died  without  devising  and 

A.  A.  died  leaving  a  last  will  and  bequeathing  to  B.  W.,  his  heirs  and 

testament,  whereby  he  devised  and  be-  assigns,  the  balance  of  said  property  re- 

queathed  as  follows:    ''It  is  my  will  maining  in  her  possession  at  the  time 

and  desire*  and  I  hereby  devise  and  be-  of  her  death,  according  to  the  said  re- 

queath  all  my  property,  real,  personal  quest  of  A.  A.  contain^  in  his  last  will 

and  mixed,  to  my  dear  wife  E.  A.,  and  and  testament.     The  heirs  of  B.  W. 

her  heirs  and  assigns  forever ;  and  it  is  accordingly  filed  their  bill  of  complaint, 

my  request  and  desire  that  my  said  claiming  that  the  devise  and  bequest 

wife  E.  A.  should,  by  last  will  and  tes-  of  A.  A.,  to  his  said  wife  E.  A.,  created 

tament,  devise  and  bequeath  all  of  said  a  trust  in  favor  of  said  B.  W.  as  to 

property  at  her  death  remaining  in  her  such  part  of  said  property  as  should 

possession  to  my  friends  B.  W.  and  to  remain  in  the  possession  of  E.  A.  at 
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the  time  of  her  death  :  Held,  1st.  That  these  words,  "I  do,  therefore,  make 

precatory   words  may  create  a  trust,  this  my  last  will  and  testament,  giving 

but  the  effect  of  such  expressions  in  and  beqaeathing  to  my  wife  Caroline 

creating  trusts  depends  entirely  on  the  all  of  my  property,  real  or  personal,  of 

supposed  intention  of  the  testator,  to  whatever  name  or  nature  it  may  be  in, 

be  gathered  from  the  tenor  of  the  in-  that  I  am  now  possessed  of  or  is  owned 

stroment.  by  me,  etc.,  etc.,  and  do  appoint  my 

2d.  That  in  order  to  justify  a  con-  wife  Caroline  my  true  and  lawful  at- 

struction  of  precatory  words  in  a  will  torney  and  sole  executrix  of  this  will, 

as  creating  a  trust,  it  must  appear  that  to  take  charge  of  my  property  after  my 

the  property  which  is  the  subject  of  death,  and  retain  or  dispose  of  the  same 

the  trusi  is  definite  and  certain.  for  the  benefit  of  herself  and  children 

8d.  That  the  power  of  disposition  by  above  named."    Held,  that  the  gift  to 

E.  A.,  implied  in  the  absolute  gift  of  the  mother  was  not  absolute,  but  that 

the  property  to  her,  was  not  limited  or  the  children  had,  with  their  mother,  a 

controlled  by  the  subsequent  words,  substantial    interest    in    the  property 

which  had  reference  only  to  such  prop-  which  a  court  of  equity  would  recog- 

erty  as  might  remain  in  her  possession  nize  and  protect :  Clark  v.  Jacobs,  56 

at  the  time  of  her  death.  How.  Pr. ,  620. 

4th.  That  precatory  words  will  not  A  testator,  by  his  will,  devised  thus : 
be  construed  to  create  a  trust,  where  **  All  the  residue  of  my  property,  real 
the  gift  to  the  first  devisee  is  absolute  and  personal,  I  devise  to  my  wife,  re- 
in its  terms,  followed  by  precatory  questing  her  to  will  the  same  to  our 
words  indicating  the  disposition  to  be  children,  as  she  shall  think  best."  The 
made  of  what  might  remain  of  the  widow  devised  the  whole  of  the  prop- 
property  at  the  death  of  the  first  erty  to  one  child  out  of  a  number  : 
devisee.  Held,  that  the  words  were  directory, 

5th.  lliat  words  of  recommendation,  not  precatory  only;  that  the  power  re- 

and  other  words  precatory  in  their  na-  posed  in  the  widow  was  not  properly 

ture,  are  not  to  be  construed  as  peremp-  exercised,  as  she  was  bound  to  divide 

tory,  unless  by  the  context  of  the  will  the  property  among  all  the  children, 

that  meaning  is  forced    upon  them :  although  she  might,  in  her  discretion, 

Williams  «.  Worthington,  49  Md.,  572.  give  personalty  to  one  and  realty  to  an- 

Precatory  expressions  in  a  will  have  other  :   Finlay  v.  Fellows,  14  Grant's 

been  considered    as    creating   a  trust  Chy.,  66. 

where  the  objects  to  be  benefited  are  A  devise  of  the  residue  of  the  testa- 
well  described,  and  the  property,  to  tor's  estate  to  his  son,  "to  have  and  to 
which  the  trust  should  attach,  was  hold,"  "to  him,  his  heirs  and  assigns 
sufficiently  defined :  Clark  v.  Jacobs,  forever,  to  his  and  their  own  use," 
56  How.  Prac.,  520.  subject  to  a  charge  for  the  support  of 

The  prevailing  doctrine  is,  that  no  the  wife  and  of  the  sister  of  the  testa- 
particular  form  of  expression  is  requi-  tor,  followed  by  this  clause,  "  I  hereby 
site  in  order  to  create  a  valid  and  signify  to  my  said  son  my  desire  and 
binding  trust,  and  words  of  recom-  hope  that  he  will  so  provide  by  will  or 
mendation,  request,  entreaty,  wish  or  otherwise,  that  in  case  he  shall  die, 
expectation  will  have  that  effect,  pro-  leaving  no  lawful  issue,  the  property 
vided  the  testator  has  pointed  out  with  which  he  will  take  under  this  will 
sufficient  certainty  both  .  the  subject  shall  go  in  equal  shares "  to  certain 
matter  and  the  object  of  the  trust:  named  relations  of  the  testator,  does 
Matter  of  Smucker's  Estate,  61  Mo.,  not  create  a  trust  in  favor  of  those 
592.  relations,    but    gives   the   devisee   an 

Where  a  testator,  in  the  opening  of  absolute  title :    Hess  «.   Singler,   114 

his  will,  in  view  of  a  dangerous  voyage  Mass. ,  56. 

upon  which  he  was  about  to  enter,  de-  A  testatrix,  by  her  will,  after  certain 

clared  that  he  deemed  it  his  duty  to  legacies,   devised  the  residue  of  her 

make  a  will  **for  the  heneiit  and  pro-  estate  to  J.  S.,  "  having  full  confidence 

teetion  of  my  vdfe  and  children,"  who  that  he  will  so  use  and  dispose  of  it  as 

are  named  ;  and  then,  in  one  connected  to  carry  out  my  wishes  in  regard  to  the 

sentence  in  his  will,  disposes  of  his  distribution  of  my  personal  estate,  as 

property  and  appoints  an  executor  in  expressed  in  a  memorandum  which  I 
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shall  leave  in  his  possession,"  author-  manage  same  to  the  best  advantage  for 
ized  her  executor  to  sell  any  or  all  of  the  l^nefit  of  her  children/'  does  not 
the  real  estate  devised,  without  obtain-  create  a  precatory  trust  for  the  children, 
ing  leave  from  the  probate  court,  if  but  the  wife  takes  the  property  abso- 
necessary,  "  in  order  to  carry  out  the  lutely :  Greene  «.  Greene,  Irish  Rep., 
provisions  of  this  instrument  named  3  Eq.,  90,  affirmed  Id.,  629. 
therein,"  and  appointed  J.  S.  executor.  A  testator  left  his  real  and  personal 
At  the  trial  of  a  writ  of  entry,  brought  property  to  his  wife  for  her  life,  with 
by  a  creditor  of  J.  S.  to  recover  a  por-  power  todispose  of  all  the  property,  both 
tion  of  the  real  estate  taken  on  execu-  real  and  personal,  as  she  might  judge 
tion,  it  appeared  that  the  executor  sold  best  and  wisest,  he  relying  with  oon- 
the  estate  to  the  tenant  without  leave  fidence  on  her  discretion,  and  that  she 
of  the  probate  court,  claiming  to  act  would  make  such  a  disposition  or  dis- 
under  the  power  in  the  will ;  the  mem-  posal  of  it  as  would  thoroughly  accord 
orandum  named  in  the  will  was  not  with  his  wishes  on  the  subject,  with  all 
produced,  but  oral  testimony  of  the  ex-  of  which  she  was  perfectly  acquainted, 
ecutor  was  offered  to  show  that  the  sale  There  was  some  evidence  of  the  testa- 
was  necessary  in  order  to  pay  debts,  tor  having  communicated  some  wishes 
legacies  and  charges.  Held,  that  the  to  his  wife,  but  none  as  to  what  they 
executor  took  the  real  estate  subject  to  were.  Held,  that  the  terms  of  the  gift 
no  trust ;  that  the  authority  g^ven  by  to  the  wife  did  not  amount  to  a  preca- 
the  will  was  not  a  power  to  sell  to  pay  tory  trust,  and  that  she  took  the  prop- 
debts  ;  and  that  the  real  estate  devised  erty,  both  real  and  personid,  absolutely: 
was  subject  to  attachment  and  levy  of  Reid  «.  Atkinson,  Irish  Rep.,  8  £q., 
execution  by  the  creditors  of  the  devi-  873,  reversing  Id.,  162. 
see :  Wells  «.  Hawes.  122  Mass.,  97.  A  bequest  to  executors  "  in  their  own 

**  I  devise  to  my  wife  all  my  real  and  right,  trusting  nevertheless  and  believ- 

personal  estate,"  for  her  own  use  and  ing  that,  under  a  proper  sense  of  their 

disposal,  trusting  that  she  will  make  obligations  to  their  own  consciences 

such  disposition  thereof  as  shall  be  and  their  accountability  to  God,  they 

just  and  proper  among  my  children,"  will,  etc.,  pay  over  and  contribute  the 

operates  as  an  absolute  devise  to  the  same  to  charitable  objects,"  etc,  creates 

widow,  who  has  the  power  of  conveying  no  trust  enforceable  in  a  court  of  equity; 

such  a  title  to  the  lands  as  a  purchaser  the  executors  take  in  their  own  right, 

under  her  vendee  is  bound  to  accept :  amenable  only  to  their  own  consciences 

NellesD.  EUiot,  25  Grant's  (U.C.)Chy.,  for  their  disposition  of  the  bequest: 

829.  Frierson  9.  General  Assembly,  etc,  7 

A  devise  by  a  husband  to  a  wife  of  Heisk.  (Tenn.),  688. 
his  estate,  "  with  a  confident  expecta-  See  also  Matter  of  Smucker's  Estate, 
tion  that  at  or  before  her  death  she  will  61  Mo.,  592,  where  it  was  held  a  some- 
donate  it "  to  certain  societies,  does  not  what  similar  devise  was  void,  and  that 
restrict  her  right  over  it,  but  she  may  the  heirs-at-law  took  the  property, 
dispose  of  it  as  she  sees  fit:  Thomas  f>.  "I  devise  all  my  real  estate  to  my 
Felt,  92  Leg.  Int.,  80.  beloved  wife,  feeling  entire  confidence 

Residuary  devise  and  bequest  to  the  that  she  will  use  it  judiciously  for  the 
testator's  wife,  *'to  be  used  by  her  in  benefit  of  herself  and  our  children," 
such  ways  and  means  as  she  may  con-  confers  upon  the  wife  an  estate  in  fee 
sider  best  for  her  own  benefit  and  that  without  trust  or  limitation  over, 
of  my  three  children  :"  Held,  that  the  The  tendency  of  the  modem  author- 
wife  took  the  testator's  residuary  estate  ities  is  not  to  raise  trust  out  of  terms 
absolutely,  unaffected  by  any  trust  in  merely  expressive  of  a  wish,  entreaty, 
favor  of  the  children:  McAlinden  v.  confidence  or  recommendation  :  Lesesne 
McAlinden,  Irish  Rep.,  11  Eq.,  219.  v,  Witle,  6  S.  C,  450. 

A  will,  **  I  give  and  bequeath  all  my  The  words,  "  to  my  beloved  wife  the 
property  of  whatever  kind  soever  that  whole  of  my  property,  for  her  own  nee 
I  may  die  possessed  of  to  my  dearly  and  benefit,  and  to  maintain  and  sup- 
beloved  wife,  well  knowing  her  sense  port  my  said  children  with,  the  same 
of  justice,  and  love  to  her  family,  and  to  be  hers  absolutely,"  do  not  create  a 
feeling  perfect  confidence  that  she  will  trust,  but  vest  the  wife  with  the  abso- 
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lute  estate :  Estate  of  Molk^  1  Myrick's  hved  children"  constitute  the  wife  de- 

(Prob.  Ct.)  R..  212.  visee,  a  holder  of  the  estate  in  fee  and 

"  To  my  beloved  wife,  Emilie  Glass,  full  property.    The  language  is  preca- 

to  have  and  to  hold  the  same  or  any  tory,  and  cannot  be  held  to  create  a 

parcel  thereof,  with  privilege  to  dispose  trust  in  favor  of  the  children  :  Estate 

of  the  same  or  any  portion  thereof,  for  of  Glass,  1  Myrick's  (Prob.   Ct.)  R., 

her  use  and  interest,  or  t?toM  of  our  be-  218. 


[8  Chancery  Division,  643.] 
M.R.,  June  1,  1878. 

In  re  Poplar  and  Blackwall  Free  School. 

Practice — Charity  School — Charity  Trustees — Paying  Fund  into  Court  under  7Vw»- 
iee  HeHcf  Act,  without  notice  to  Charity  Conunitmoners — Irregularity — Charitable 
TrusU  Act,  1858,  e.  11— Transfer  to  School  Board—Settling  Scheme— Aiding  Local 
Jiatee, 

Although  sect  17  of  the  Charitable  Trusts  Act,  1868,  does  not  prohibit  charity  trus- 
tees from  paying  their  trust  fund  into  court  under  the  Trustee  Relief  Act,  and 
thereby  reUeving  themselves  from  further  liabiHty  and  putting  an  end  to  their  trust, 
it  is  irreeular  for  them  to  follow  that  step  up  by  presenting  a  petition  for  the  ad- 
ministration of  the  charity  funds.  In  all  cases  of  doubt  or  d&culty  as  to  the  admin- 
istration of  the  fund  the  trustees  should  apply  to  the  Charity  Commissioners  under 
the  Charitable  Trusts  Act  before  faking  any  legal  proceedings  with  reference  to  the 
fund: 

Semble,  in  settling  a  scheme  for  the  regulation  of  the  funds  of  a  charity  school  on 
*its  transfer  to  a  school  board,  care  should  be  taken  to  provide  that  the  [544 
funds  shall  be  applied  for  the  advancement  of  learning  in  the  school — as  for  instance, 
by  establishing  exhibitions  or  scholarships — and  not  for  the  general  purposes  of  the 
school,  which  would  have  the  effect  of  a  gprant  in  aid  of  the  local  rates. 


[8  Chancery  Division,  648.] 
V.C.M.,  May  20,  21,  1878. 

♦Gilbert  v.  Smith.  [548 

[1876    G.     18.] 

Partition  Act  (81  d  82  Vict.  c.  40),  m.  8,  4,  6Some  ParHea  Desiring  a  Sals— Offer 

by  others  to  Purchase. 

In  a  partition  suit  the  plaintiffis,  who  were  entitled  to  three-sixteenths  of  the 
property,  desired  a  sale  by  auction,  alleging  that  bv  no  other  means  could  the  value 
of  this  particular  property  be  ascertained.  The  defendants,  who  were  entitled  to  the 
remaining  thirteen-sixteenths,  objected  to  a  sale,  and  offered  to  purchase  the  three- 
sixteenths. 

Held,  that  the  case  came  within  the  6th  section  of  the  Partition  Act,  1868,  although 
it  satisfied  the  conditions  of  the  8d  section,  and  upon  some  of  the  defendants  under- 
taking to  purchase,  a  valuation  was  directed  to  be  made  in  chambers,  find  salo  and 
purchase  accordingly. 

Drinkwater  v.  Roidiffe  (*)  discussed. 

(»)  Law  Rep.,  20  Eq.,  628. 

26  Eng.  Rep.  69 
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This  was  a  partition  salt,  in  which  at  the  original  hearing 
the  usnal  reference  was  made  to  chambers  to  ascertain  the 
interests  of  the  various  parties  in  the  property  sought  to  be 
partitioned.  The  resnlt  of  the  inquiries  in  chambers  was  to 
this  effect — that  the  Chief  Clerk  had  divided  the  shares  into 
336  parts,  of  which  the  plaintiffs  Thomas  W.  Jones  and 
George  Biron,  as  trustees  of  a  settlement  dated  in  January, 
1871,  and  the  plaintiff  George  Heaton  as  mortgagee,  were 
entitled  to  forty- two  parts,  William  Pitt  to  fifty- nine  parts, 
William  Pitt,  and  Peter  Pitt  as  his^  mortgagee,  to  twenty- 
live  parts,  the  said  Peter  Pitt  to  thirty-five  parts,  Peter  Pitt 
and  Joseph  Ballard  Pitt,  as  trustees  of  a  settlement  dated 
in  July,  1868,  to  thirty-five  parts,  Joseph  B.  Pitt  to  fifty-six 
parts,  the  defendants  Mary  Smith  and  Thomas  Drinkworth 
to  sixty-three  parts,  and  Henry  Sutor  and  Emma  his  wife 
to  the  remaining  twenty-one  parts. 

It  was  admitted  by  both  sides  that  practically  the  shares 
might  be  divided  into  sixteenths,  and  that  the  plaintiffs  and 
others  in  the  same  interest  were  entitled  among  them  to 
three-sixteenths,  while  the  defendants  were  entitled  to  thir- 
teen-sixteenths  of  the  entirety.  The  property  was  situate 
in  the  centre  of  the  town  of  Birmingham,  where  improve- 
549]  ments  were  going  on  which  it  was  *alleged  would 
greatly  increase  the  value  of  the  property.  The  plaintiffs, 
being  the  owners  of  three-sixteenths,  were  desirous  of  hav- 
ing a  sale  of  the  property  in  order  that  they  might  receive 
immediate  payment  of  their  shares,  while  the  defendants, 
the  owners  of  thirteen-sixteenths,  were  desirous  of  retain- 
ing their  shares,  and  were  willing  to  purchase  the  plaintiffs' 
shares. 

The  question  as  to  the  rights  of  the  parties  was  argued 
upon  further  consideration. 

Bristow€y  Q.C.,  and  Lewin^  for  the  plaintiffs:  The  plain- 
tiffs are  entitled  to  three-sixteenths  of  this  property,  and 
we  say  that  we  have  a  right  to  a  sale  under  the  3d  section 
of  the  Partition  Act.  The  saving  clause  as  to  purchase 
by  any  of  the  other  parties  contained  in  the  5th  section 
does  not  apply  to  cut  down  the  right  under  the  3d  sec- 
tion, but  only  applies  to  a  case  where  a  person  not  entitled 
to  a  moiety  asks  for  a  sale,  and  where  there  is  no  partic- 
ular advantage  to  be  gained  by  a  sale  in  preference  to  a 
partition. 

This  is  property  which  from  its  nature  ought  to  be  sold. 
It  is  impossible  to  put  a  value  upon  it  without  a  sale,  since 
there  are  great  improvements  going  on  in  the  town  of  Bir- 
mingham, and  the  situation  of  this  property  is  such  that  it 
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may  command  a  very  high  price.  The  court  therefore 
ought  to  exercise  the  jurisdiction  given  by  the  third  section. 
The  defendants  desire  to  purchase  the  plaintiflfs'  shares,  in 
order  that  they  may  have  the  property  at  a  valuation  ac- 
cording to  its  present  value,  whereas  if  sold  by  auction  the 
full  value  will  be  obtained.  It  was  held  in  Williams  v. 
Gaines  (*)  that  the  court  has  no  power  under  the  5th  section 
of  the  act  to  order  that  the  part  owner  who  asks  for  a  sale 
shall  sell  to  the  others,  his  share,  at  a  valuation.  It  was 
laid  down  in  DrinJcwater  v.  Raicliffe  (')  that  a  sale  ought  to 
be  directed  under  the  3d  section  on  account  of  the  nature  of 
the  property  and  the  number  of  parties  interested,  and  be- 
cause a  sale  would  be  more  beneficial  for  the  parties,  which 
is  exactly  this  case.  In  Perriberton  v.  Barnes  ('),  where 
your  Lordship  had  refused  to  order  a  sale  under  the  4th 
section  because  it  was  against  the  wish  of  the  *other  [550 
owners  of  a  moiety,  it  was  held  on  appeal  that  a  sale  must 
be  ordered,  for  that  sect.  4  was  imperative,  and  obliged  the 
court  to  direct  a  sale  in  such  a  case ;  and  in  Roughton  v. 
Oibson  (*)  the  owner  of  one  portion  of  an  estate  was  declared 
to  be  entitled  to  have  a  sale  by  auction,  notwithstanding 
that  the  other  part  owners  offered  to  purchase  under  sect.  5. 
In  this  case  the  only  effectual  means  of  fixing  the  value 
is  by  a  sale,  and  this  mode  would  not  be  more  expensive 
than  having  a  valuation  of  the  property. 

Davenport^  for  parties  in  the  same  interest  desiring  a  sale. 

J,  Pearson^  Q.C.,  and  Bardswell^  for  the  defendants: 
It  would  be  a  great  hardship  upon  the  parties  entitled  to 
thirteen-sixteenths  of  the  proi)erty  to  be  driven  into  a  sale 
by  a  minority  of  three  sixteenths.  We  believe  that  the 
value  will  increase,  and  it  is  precisely  on  that  account  that 
we  wish  to  avoid  a  sale  at  the  present  time.  The  3d  section 
of  the  act  applies  to  cases  where  the  parties  are  so  unreason- 
able as  to  require  a  partition  of  property  that  cannot  advan- 
tageously be  partitioned,  but  the  5th  section  is  perfectly 
independent  of  the  3d  section,  and  applies  to  a  totally  dif- 
ferent state  of  things,  that  is,  where  the  minority  desire  a 
sale,  and  where  the  majority  are  willing  to  purchase  at  a 
valuation.  We  are  desirous  of  purchasing,  and  the  court 
can  without  trouble  ascertain  the  value  of  any  property  by 
skilled  valuers,  who  will  take  into  consideration  the  im- 
proving nature  of  the  property.  The  case  of  Williams  v. 
Oames  (*)  does  not  apply  to  this,  for  there  some  of  the  par- 
ties wanted  a  partition.    We  do  not  ask  for  partition  or  for 

(')  Law  Rep.,  10  Ch.,  204.  (»)  Law  Rep.,  6  Ch.,  686. 

(«)  Uw  Rep.,  20  Eq.,  628.  (*)  46  L.  J.  (Ch.),  366. 
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sale,  bat  for  purchase,  and  that  comes  under  the  6th  section. 
It  has  been  urged  that  the  court  is  bound  to  order  a  sale, 
but  Vice-Chancellor  Wickens  decided  in  Allen  v.  Allen {) 
that  the  court  was  not  bound  to  order  a  sale  against  the 
wish  of  the  owners  of  the  larger  share ;  and  that  the  onus 
lay  upon  the  owners  of  the  smaller  share,  who  desired  a 
sale,  of  showing  that  it  was,  under  the  circumstances,  the 
most  beneficial  course  for  all  parties. 

The  expense  of  a  sale  would  be  far  greater  than  a  valu- 
551]  ation,  *since  it  would  be  necessary  to  have  the  title 
investigated,  and  to  have  conditions  of  sale  prepared.  The 
court  is  not  bound  to  order  a  sale  contrary  to  the  wishes  of 
the  majority  who  are  willing  to  purchase. 

Olassey  Q.C.,  and  Woodroffe^  for  other  defendants  object- 
ing to  a  sale,  cited  In  re  LangdaU^s  Estate  (*),  showing  that 
the  court  would  only  order  a  sale  in  the  absence  of  '*good 
reason  to  the  contrary,"  and  contended  that  good  reason  to 
the  contrary  had  been  shown  in  this  case. 

Bristowe^  in  reply. 

Malins,  V.C:  This  is  a  partition  suit  in  which  the  prop- 
erty is  virtually  divided  into  sixteenths.  The  plaintiffs,  rep- 
resented by  Mr.  Bristowe,  and  some  other  parties  in  the 
same  interest,  who  are  represented  by  Mr.  Davenport,  have 
amongst  them  three^sixteenths,  while  the  parties  repre- 
sented by  Mr.  Glasse  and  Mr.  Pearson  have  amongst  them 
thirteen-sixteenths,  making  up  the  entirety.  The  property, 
it  appears,  is  situate  nearly  in  the  centre  of  the  town  of  Bir- 
mingham, in  which  certain  improvements  are  stated  to  be 
going  on,  which  may  or  may  not  have  the  effect  of  increas- 
ing tlie  value  of  the  property.  Mr.  Bristowe  has,  I  think, 
admitted  that  the  only  object  of  his  suit  is  to  turn  his 
shares  into  money,  and  to  ascertain  the  money  value  of  his 
three-sixteenths,  while  the  owners  of  the  thirteen-sixteenths 
do  not  desire  to  turn  theirs  into  money  at  all,  but  desire  to 
retain  the  property  in  specie  for  various  reasons,  amongst 
others,  to  take  the  chance  of  the  increased  value  which  they 
believe  will  arise  from  these  improvements. 

Mr.  Bristowe,  for  his  three-sixteenths,  says,  "  I  am  enti- 
tled to  have  the  utmost  value  that  my  shares  will  produce, 
and  that  can  only  be  ascertained  in  one  way,  namely,  by 
putting  the  entire  estate  up  to  auction,  when  the  public  will 
have  an  opportunity  of  bidding  for  it,  and  the  highest  bid- 
der will  have  it,  and  I  shall  have  the  satisfaction  of  knowing 
that  the  highest  price  that  could  be  obtained  has  been  ob- 
552]     tained  for  the  property."    That  is  the  argument  *on 

0)  21  W.  H.,  842.  (•)  5  L.R.,  Ip.  Eq.,  72. 
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that  side.  The  other  side  say,  "This  will  be  a  very  griev- 
ous hardship  6a  us  to  have  our  property,  which  we  desire 
to  retain,  put  up  to  auction  merely  for  the  purpose  of  ascer- 
taining the  money  value  of  three- sixteenths  out  of  sixteen- 
sixteenths."  I  must  say  I  think  it  would,  in  this  particular 
case,  be  a  very  considemble  hardship ;  but  there  are  many 
other  cases  in  which  the  hardship  would  not  only  be  consid- 
erable, but  very  grievous.  Suppose  a  property  to  be  held 
in  twentieths — in  some  cases  it  might  be  held  in  hundredths 
— the  owner  of  one-twentieth  says  his  circumstances  abso- 
lutely require  that  his  share  should  be  turned  into  money, 
and  the  nineteen- twentieths  say,  *'This  property  has  long 
been  in  the  family,  and  we  desire  to  retain  it.  Our  affec- 
tions are  centred  in  the  enjoyment  of  this  property,  and 
we  desire  that  it  should  not  be  sold."  Under  those  circum- 
stances surely  justice  is  completely  met  by  ascertaining  the 
money  value  of  the  twentieth  which  it  is  desired  should  be 
sold,  giving  the  parties  who  are  entitled  to  the  nineteen- 
twentieths  an  opportunity  of  buying  it,  and  becoming  owners 
of  the  entire  property.  That  seems  to  me  to  be  reasonable. 
Then,  again,  cases  may  occur  like  Pemberton  v.  Barnes  (*). 
In  that  case  I  took  one  view  and  Lord  Hatherley  took  an- 
other view ;  but  I  am  bound  to  say,  having  carefully  con- 
sidered Lord  Hatherley' s  judgment  again — not  for  the  first 
time — and  having  carefully  read  my  own  judgment  last 
night,  I  am  very  sorry  that  Lord  Hatherley  arrived  at  the 
conclusion  he  did,  as  I  think,  in  the  great  majority  of  cases, 
instead  of  working  justice  it  would  work  the  greatest  injus- 
tice. In  Pemberwn  v.  Barnes  there  was  a  large  estate, 
with  a  mansion  house  and  nearly  4,000  acres  of  land,  which 
were  perfectly  capable  of  partition.  It  was  a  case  under 
the  4th  section,  wnich  says,  upon  the  request  of  one  of  the 
parties  there  must  be  a  sale,  unless  the  owner  of  the  other 
moiety  can  show  good  cause  to  the  contrary.  I  thought 
that  good  cause  was  shown  to  the  contrary,  but  it  was  de- 
cided that  the  estate  must  be  sold,  because  one  party  de- 
sired to  have  it  put  up  to  auction,  to  ascertain  what  the 
greatest  value  of  it  was ;  and  so  I  should  be  obliged  to  de- 
cide if  a  similar  case  came  before  me,  although  I  should 
do  it  with  the  greatest  possible  reluctance.  I  nave  here  a 
property  which,  it  is  contended,  falls  *within  the  3d  [553 
section,  because  of  the  nature  of  the  property  and  the  num- 
ber of  the  parties  interested.  I  agree*  with  Mr.  Bristowe  in 
his  argument  to  this  extent,  that  if  I  were  bound  here  to 
partition  the  whole  of  the  property  or  to  direct  a  sale,  then 

(1)  Law  kep.,  6  Ch.,  686. 
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the  difficulty  of  partition  is  admittedly  so  great  that  I  think 
practically  it  could  hardly  be  carried  into  effect,  and  I 
should  therefore  consider  the  case  within  the  3d  section, 
and  should  direct  a  sale  and  not  a  partition.  But  then 
comes  the  6th  section,  which  certainly  is  a  most  material 
section,  because  it  seems  the  Legislature,  foreseeing  that 
cases  mi^ht  arise  in  which  the  great  majority  of  persons  in- 
terested m  the  estate  might  not  desire  partition  or  a  sale, 
but  to  retain  their  property,  and  others  might  desire  to  have 
their  shares  in  money,  makes  this  provision  :  **In  a  suit  for 
partition,  where,  if  this  act  had  not  been  passed,  a  decree 
for  partition  might  have  been  made,  then  if  any  party  inter- 
ested in  the  property  to  which  the  suit  relates  requests  the 
court  to  direct  a  sale  of  the  property  and  a  distribution  of 
the  proceeds  instead  of  a  division  of  the  property  between 
or  among  the  parties  interested,  the  court  may,  if  it  thinks 
fit,  unless  the  other  parties  interested  in  the  property,  or 
some  of  them,  undertake  to  purchase  the  share  of  tne  party 
requesting  a  sale,  direct  a  sale  of  the  property."  I  may, 
therefore,  in  this  case,  which  clearly  falls  within  that  sec- 
tion, direct  a  sale  on  the  request  of  three-sixteenths,  repre- 
sented by  Mr.  Bristowe,  "  unless  the  other  parties  interested 
in  the  property,  or  some  of  them,  undertake  to  purchase  the 
share  of  the  party  requesting  a  sale."  Independent  of  any 
authority  or  any  decision,  wnat  does  this  mean  ?  Can  there 
be  a  doubt  that  it  contemplates  the  very  case  which  I  have 
before  me  now,  that  the  exigencies  of  some  of  the  parties 
require  their  shares  to  be  turned  into  money;  and  the  only 
object  is  to  ascertain  the  money  value  of  the  shares.  Then 
the  argument  is,  that  from  the  circumstances  existing  in  the 
town  of  Birmingham  at  present,  nobody  can  ascertain  the 
value,  and  this  is  confirmed  by  the  affidavit  of  an  auc- 
tioneer, Mr.  Fellowes,  who  says  that  it  is  difficult,  if  not 
impracticable,  at  present  to  ascertain  the  value  of  such 
property  as  this.  But,  surely,  because  there  is  a  difficulty 
about  it,  it  would  be  a  very  hard  thing  that  I  should  oblige 
the  owners  of  thirteen-sixteenths  of  a  property,  out  of  six- 
teen-sixteenths,  to  have  their  property  put  up  for  sale  in 
554]  *order  that  I  might  ascertain  the  value  of  three-six- 
teenths. The  Legislature  says  I  may  have  a  valuation,  and 
I  must  consider  the  Legislature  as  having  said  that  a  valu- 
ation is  practicable,  and  to  tell  me  that  because  a  property 
is  increasing  in  value  I  cannot  find  any  one  who  can  tell  me 
what  ought  to  be  allowed  for  the  probable  increase  of  value, 
and  that  under  any  circumstances  it  is  impossible  for  this 
court  to  ascertain  the  value  of  that  property,  is  going  be- 
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yond  anythiog  I  ever  heard  of.  I  cannot  sanction  such  a 
notion  at  all. 

Now,  therefore,  upon  the  interpretation  of  the  language 
of  the  section,  apart  from  any  decision,  I  feel  no  aoubt 
whatever  that  these  three  sections  do  meet  the  justice  of 
every  case.  The  3d  section  directs  that  there  must  be  a  sale 
where  the  nature  of  the  property  and  the  number  of  the 
interests  render  a  partition  impracticable ;  the  4th  section 
directs  a  sale  at  the  request  of  a  moiety,  unless  good  cause 
can  be  shown  to  the  contrary;  and  the  6th  section  provides 
for  the  case  of  these  minute  divisions  of  property,  and  says 
that  all  parties  shall  not  be  bound  to  sell  their  property 
where  the  only  object  is  to  ascertain  the  money  value  of  one 
share,  which  necessarily  must  be  turned  into  money. 

The  principle,  therefore,  is  clear,  and  the  act  is  free  from 
difficulty.  Am  I,  then,  prevented  from  coming. to  that  con- 
clusion by  any  decided  cases?  Mr.  Bristowe  relied  very 
much  upon  the  case  of  WiUiams  v.  Oames  (*),  in  which  I 
find  Lord  Justice  James  expresses  his  view  of  the  case 
exactly  as  I  have  done.  The  decision  in  that  case  was  a 
reversal  of  the  Master  of  the  Bolls  upon  one  point,  which 
probably,  as  Mr.  Pearson  says,  was  decided  ^er  incur iam; 
it  went  as  a  matter  unconsidered.  There,  there  were  par- 
ties interested  in  the  property  in  sevenths.  The  order  made 
by  the  Master  of  the  Kolls  directed  a  sale  of  the  two- 
sevenths,  and  then  a  partition  of  the  whole.  Lord  Justice 
James  says  this(*):  '^  It  is  clear  that  the  act  was  intended 
for  the  benefit  of  those  part  owners  who  want  to  have  a 
sale" — that  is  the  case  of  Mr.  Bristowe — "  in  which  case  the 
other  parties  interested  who  object  to  a  sale" — which  are 
the  thirteen-sixteenths  here — "may  be  compelled  to  buy 
the  shares  or  have,  a  sale."  That  is  the  very  thing  which  is 
contended  here.  Not  that  they  must  submit  to  have  the 
whole  property  sold,  but  *they  must  bu^  the  shares  [555 
or  have  a  sale.  Here  they  have  expressed  their  willingness 
to  purchase  the  shares.  Mr.  Bristowe' s  clients  want  the 
money,  and  Mr.  Pearson's  clients  are  ready  to  find  the 
money  to  buy  the  shares,  and  the  only  difficulty  is  to  say 
how  much  they  are  to  give  them.  Then  Lord  Justice  James 
says:  "But  there  is  nothing  to  compel  a  man  to  sell  his 
share" — Mr.  Bristowe  does  not  want  to  be  compelled,  be- 
cause he  offers  to  sell,  his  only  object  is  to  sell — "The 
whole  section  is  for  the  benefit  of  those  who  want  a  sale" — 
that,  again,  is  Mr.  Bristowe. — "If  the  result  of  a  plaintiff 
asking  for  a  sale  of  the  whole  is  that  he  must  give  up  his 

(')  Law  Rep.,  10  Ch.,  204.  (»)  Law  Rep.,  10  Ch.,  206. 


472  CHANCERY  DIVISION.  [Vol  VIII. 

mi  Gilbert  v.  Smith,  V.C.M. 

share  and  have  it  valued,  he  may  be  compelled  to  move  to 
vary  the  certificate,  and  then  to  appeal  to  this  court,  and  so 
be  put  to  much  expense  on  which  he  did  not  calculate. 
He  may,  on  being  put  to  such  terms,  withdrav^  his  request 
for  a  sale  and  have  a  partition."  I  confess  that  last  part  I 
do  not  quite  understand. 

Mr.  nristowe:  I  suppose  that  means  I  might,  if  I  liked, 
withdraw  my  request  for  a  sale,  and  insist  upon  a  par- 
tition. 

Malins,  V.C.  :  Mr.  Bristowe  relies — I  confess  I  am  at  a 
loss  to  see  why — upon  the  decision  of  the  Master  of  the 
Rolls  subsequently  m  the  case  of  Drinlcwater  v .  Ratcliffe  ('). 
There  the  case  was  this:  ''Property,  consisting  of  a  farm- 
house and  buildings  and  thirty  acres  of  land,  was  divisible 
into  thirty-six  shares ;  fifteen  of  them  were  vested  in  eight 
persons,  who  desired  a  sale,  six  of  them  being  entitled  to 
one- thirty-sixth  share  each  ;  the  remaining  twenty-one  were 
vested  in  a  married  woman  living  apart  from  her  husband  " 
— the  owners  of  fifteen  shares  out  of  thirty-six  desired  a 
sale — "the  married  woman  was  in  occupation  of  the  farm 
and  opposed  a  sale,  and  was  willit)g  to  give  an  undertaking 
to  purcnase  the  fifteen  shares,  but  her  husband  did  not  join 
therein."  She  was  separated  from  him,  and  she  could  not 
have  any  communication  with  him.  What  was  the  diffi- 
culty in  the  way  of  the  Master  of  the  Rolls  ?  Not  that  there 
was  not  a  right  conferred  by  the  5th  section,  but  that  no  un- 
dertaking within  the  meaning  of  the  act  could  be  given. 
The  Master  of  the  Rolls  would  not  have  gone  into  a  long 
556]  *discussion  upon  a  question  whether  she  was  capable 
of  binding  herself  bv  an  undertaking  if  he  had  come  to  the 
conclusion  which  Mr.  Bristowe  desires  me  to  come  to,  that 
this  section  has  no  application  whenever  any  of  the  holders 
of  a  small  part  of  the  property  desire  a  sale.  It  all  pro- 
ceeds upon  this :  iift)t  that  the  parties  interested  had  no  right 
to  buy,  on  the  contrarv,  the  parties  interested  had  a  right  to 
buy  out  the  shares  of  those  desiring  to  sell,  but  that  the 
married  woman  who  offered  the  undertaking  was  incapable 
of  binding  herself  by  it.  Those  are  both  decisions  in  con- 
formity with  the  conclusion  I  arrive  at  here,  that  in  this  case, 
as  in  all  other  cases  where  owners  of  part  of  the  property, 
particularly  when  it  is  a  small  portion  of  the  property,  de- 
sire to  turn  their  share  into  money,  there  is  a  right  in  the 
owners  of  other  parts  to  buy;  they  are  not  bound  to  submit 
to  sell  their  shares  for  the  purpose  of  ascertaining  what  the 
value  of  the  property  is,  but  they  have  a  right  to  buy  out 

0)  Law  Rep.,  20  Eq.,  628. 
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those  who  desire  to  turn  their  shares  into  money  if  they  give 
this  undertaking;  and  it  becomes  the  daty  of  the  court  to 
ascertain  what  the  value  is,  in  order  that  the  parties  who 
desire  to  retain  the  property  may  have  an  opportunity  of 
paying  them  out  in  money.  In  this  case,  in  my  opinion,  the 
proper  course  for  Mr.  Bristowe's  clients  to  take  is,  to  name  a 
price  which  they  are  willing  to  take,  and  the  parties  who  de- 
sire to  retain  the  property  will  of  course  say  whether  they 
are  willing  to  accept  those  terms.  If  they  decline  to  do  that, 
then  the  value  must  be  ascertained  in  chambers  in  such  a 
manner  as  I  shall  decide,  either  by  consulting  a  single  val- 
uer, or  by  having  two  valuers  with  power  to  appoint  an 
umpire. 

Of  course  I  shall  direct  whoever  values  this  property  to 
value  it  having  regard  to  all  the  surrounding  circumstances, 
and  to  take  into  consideration  the  probable  increase  in  the 
value  of  the  property  by  the  contemplated  improvements  in 
the  town  of  Birmingham.  Mr.  Bristowe  says  that  this  would 
be  qujte  as  expensive  a^  putting  the  property  up  to  auction. 
Mr.  Bristowe  may  think  so,  but  I  cannot  agree  with  him  as 
to  that.  I  am  told  that  the  expense  of  putting  it  up  to  auc- 
tion would  be  £700  or  £800,  and  I  dare  say  it  would,  because 
there  would  have  to  be  an  investigation  into  the  title,  which 
is  expensive,  and  I  must  have  the  conditions  of  sale  drawn 
with  reference  to  the  state  of  the  title.  Auctioneers  must 
*be  employed,  commissions  paid,  and  advertisements  [557 
issued.  Ii  I  cannot  get  this  property  valued  for  100  guineas 
I  shall  be  greatly  surprised.  Therefore  I  am  quite  satisfied 
that  I  can  comply  with  what  the  Legislature  has  imposed 
upon  me  in  order  to  ascertain  the  value  of  the  property,  and 
having  ascertained  the  value  of  the  property,  the  defend- 
ants represented  by  Mr.  Glasse  and  Mr.  Pearson  must  un- 
dertake to  purchase  at  the  value  so  to  be  ascertained. 

J.  Pearson :  We  will  undertake  to  do  that,  my  Lord. 
My  clients  are  the  owners  of  five-eighths.  The  act  says, 
*'  the  parties  or  some  of  them,"  and  in  the  words  of  the  act 
my  clients  undertake  to  purchase.  The  persons  are  sul 
juris.  Thev  are  Peter  Pitt,  Joseph  Ballard  Pitt,  and  Wil- 
liam Pitt,  who  will  give  the  undertaking.  A  similar  decree 
was  made  by  the  Master  of  the  Rolls  in  Williams  v.  Oames  ('), 
^'  that  certain  of  the  defendants  undertaking  to  purchase  the 
two-sevenths,  a  valuation  thereof  should  be  made  in  cham- 
bers." Then  we  will  accept  the  title  subject  to  the  plaintiffs 
showing  that  their  shares  are  free  from  incumbrance  since 
the  date  of  the  Chief  Clerk's  certificate. 

(>)  Law  Rep.,  10  Ch.,  204. 

25  Eng.  Bep.  60 
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Bristowe:  There  is  a  further  difficulty,  which  is  this. 
The  3d  section  proceeds  upon  the  footing  of  the  sale  being 
at  the  request  of  any  of  the  parties  interested.  It  will  be 
necessary  to  preface  the  order  by  the  names  of  the  parties 
who  desire  it.  If  it  is  under  the  6th  section  that  request 
would  be  unnecessary.  We  do  not  ask  for  a  sale  under  the 
6th  section,  but  under  the  3d  section.  Bather  than  go  under 
the  fifth  section,  I  would  withdraw  my  request  for  a  sale  of 
the  property. 

Malins,  V.C:  I  cannot  have  the  parties  argue  strenu- 
ously for  a  sale  of  the  property,  and  then,  when  they  find 
the  order  does  not  suit  them,  turn  round  and  say  they  do  not 
wish  for  a  sale.  I  will  not  allow  the  request  to  be  withdrawn. 
I  will  have  the  order  prefaced  with  the  words,  '*The  plain- 
tiffs and  the  parties  represented  by  Mr.  Davenport  request- 
ing a  sale,  and  all  the  other  parties  resisting  a  sale  and  not 
desiring  a  partition,  and  Peter  Pitt,  Joseph  B.  Pitt,  and 
558]  William  Pitt  undertaking  to  purchase  the  *8hares  of 
the  parties  desiring  a  sale,  order  valuation  of  such  shares  to 
be  made  at  chambers,  and  sale  and  purchase  accordingly. 
The  conveyance  to  be  settled  in  chambers  if  the  parties 
differ.  The  costs  of  suit  and  of  carrying  the  decree  into 
effect  to  come  out  of  the  estate  ratably  in  proportion  to 
the  shares. 

Solicitors :  Letts  Brothers  ;  Gamlen  &  Sorij  agents  for  Cot- 
trell  &  Son,  Birmingham;  Hobinson  &  Preston;  Milward 
<fe  Whitehead. 


[8  Chancery  Division,  668.] 
V.C.M.,  May  22.  1878. 

Bridges  v.  Strachan. 

[1874    B.     8.] 


Devise  of  Land — Bequett  of  Money  to  tame  Usee — Btvocation  of  Deviees — No  unfMed 

Revocation  of  Bequest. 

A  testator  devised  freeholds  in  Dorsetshire  upon  certain  trusts,  and  becjueathef] 
£3,000  to  his  trustees  to  purchase  lands  in  Dorsetshire  to  be  held  upon  tne  same 
trusts.  By  a  codicil  he  revoked  the  devise  of  his  freeholds,  and  declared  other  trusts 
without  alluding  to  the  £3,000 : 

Held,  that  there  was  no  implied  revocation  of  the  bequest  of  £8^000,  which  would 
pass  under  the  will  as  if  no  codicil  had  been  made. 

William  Page,  by  his  will,  dated  the  31st  of  March,  1852, 
amongst  other  things,  gave  his  freehold  lands  and  heredita- 
ments in  the  parishes  of  Stoke  Abbot  and  Barstock,  in  the 
county  of  Dorset,  to  three  trustees  and  their  heirs,  to  the 
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use  of  his  second  daughter,  the  defendant  Elizabeth  J. 
Strachan,  and  her  assigns  for  her  life,  with  remainder  to  the 
use  of  her  first  and  other  sons  in  tail,  with  subsequent  re- 
mainders over.  The  testator  also  gave  and  bequeathed  to 
bis  trustees  the  sum  of  £3,000  consols  upon  trast  to  lay  out 
the  same  in  the  purchase  of  lands  in  the  county  of  Dorset 
of  not  less  value  than  £2,000,  and  to  be  held  in  fee  simple  or 
for  a  term  of  years  of  which  at  least  100  should  be  unex- 
pired, and  to  settle  the  estates  so  to  be  purchased  to  the 
same  uses  and  subject  to  the  same  powers  and  authorities 
as  were  expressed  and  declared  by  his  will  of  and  concern- 
ing his  lands  and  hereditaments  situated  in  the  said  county 
of  Dorset,  and  if  the  whole  £3,000  should  not  be  expended 
in  the  said  purchase,  then  to  lay  out  and  expend  the  residue 
in  the  erection,  enlargement,  or  repair  of  Duildings,  or  in 
*any  other  permanent  improvements  on  the  lands  and  [559 
hereditaments  in  the  county  of  Dorset,  or  such  estates  so  to 
be  purchased  as  the  trustees  should  think  expedient,  and 
if  any  surplus  still  remained,  to  pay  the  same  over  to  the 
person  who  should  for  the  time  being  be  tenant  for  life  of 
the  Dorsetshire  lands  and  hereditaments  for  his  own  use 
and  benefit. 

By  a  codicU  to  his  wiU  dated  in  February,  1854,  the  tes- 
tator revoked  the  devise  in  his  will  contained  of  his  free- 
hold hereditaments  in  the  county  of  Dorset,  and  in  lieu 
thereof  he  gave  the  same  to  the  use  of  his  trustees  and  their 
heirs  until  the  defendant  Augustus  Strachan,  the  first  and 
eldest  son  of  Elizabeth  J.  Strachan,  should  attain  the  age  of 
twenty- one,  with  remainder  to  the  use  of  Augustus  Strachan 
and  his  assigns  for  life,  with  remainder  to  the  use  of  his  first 
and  other  sons  in  tail,  with  remainders  over  as  directed  by 
his  will. 

The  testator  died  in  April,  1861.  Elizabeth  Strachan  was 
a  widow  and  had  four  children,  all  of  whom  were  defend- 
ants.    No  part  of  the  £3,000  had  been  yet  invested  in  lands. 

The  principal  question  now  argued  upon  further  consider- 
ation was  whether,  the  devise  of  the  Dorsetshire  estates 
having  been  revoked  by  the  codicil,  the  gift  of  the  £3,000  to 
be  laid  out  in  the  purchase  of  lands  in  Dorsetshire  to  be  held 
upon  the  same  trusts,  was  revoked  by  implication. 

Dickins^  for  the  trustees,  stated  the  case. 

W,  BarbeTj  for  Elizabeth  Strachan,  the  second  daughter 
of  the  testator :  There  is  no  express  revocation  of  the  ^f t 
of  £3,000  in  the  codicil,  and  without  such  express  revocation 
the  gift  remains,  notwithstanding  the  revocation  as  to  the 
freeholds.     The  revocation  only  applies  to  part  of  the  trusts. 

\ 


\ 
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By  the  will  a  life  estate  is  given  in  the  freeholds  to  Elizabeth 
Strachan,  and  by  the  codicil  there  is  a  direction  to  accumu- 
late the  rents  until  her  eldest  son  comes  of  age. 

In  the  case  of  Darley  v.  Darley  (*),  where  there  was  a 
devise  of  freeholds  arid  a  bequest  of  leaseholds  to  be  con- 
560]  veyed  to  the  same  *uses,  and  the  testator  afterwards 
suffered  a  recovery  by  which  the  devise  of  the  freeholds 
was  revoked,  it  was  held  that  the  bequest  of  the  leaseholds 
was  also  revoked,  but  this  decision  was  reversed  in  the  House 
of  Lords  in  Darley  v.  Langworthy  (*) ;  and  in  Francis  v. 
Collier  (*),  \^here  a  testator  directed  freehold  estate  to  be  sold 
and  applied  on  the  trusts  of  the  residuary  personal  estate, 
and  then  revoked  bv  codicil  the  gift  of  the  residuary  per- 
sonal estate,  it  was  held  that  the  freehold  estate  went  upon 
the  uses  expressed  as  tO  the  residuary  personal  estate :  Theo- 
bald on  Wills  C). 

Colquhoun^  for  the  eldest  son  of  Elizabeth  Strachan :  The 
evident  intention  of  this  testator  was  that  the  £3,000  should 
be  applied  in  increasing  the  property  already  held  by  him 
in  Dorsetshire,  and  when  he  revoked  the  life  estate  to  his 
daughter  as  to  the  freeholds  he  must  have  intended  that 
revocation  to  extend  to  the  money  to  be  applied  for  the  ad- 
vantage of  the  Dorsetshire  estate. 

In  Lord  Carrington  v.  Payne  {^\  where  there  was  a  de- 
vise of  lands,  and  a  bequest  of  personal  estate  to  be  laid  out 
on  land  to  be  settled  to  the  same  uses,  and  a  subsequent  rev- 
ocation of  so  much  as  settled  the  real  estate  on  the  sons  and 
a  variation  of  the  uses,  it  was  held  not  to  be  a  revocation, 
but  substitution  of  other  uses,  and  therefore  to  extend  to 
the  estate  to  be  purchased  with  the  personal  estate.  In  re 
Oibson's  Trusts!^)  also  supports  this  view  that  the  gift  of 
the  £3,000  is  revoked  by  implication  :  Jarman  on  Wills  f ). 

T,  H,  Kekewichy  for  the  other  defendants. 

Malins,  V.C:  The  question  I  now  have  to  decide  is 
whether  the  revocation  by  the  codicil,  of  the  devise  of  the 
freehold  estates  in  Dorsetshire  acts  as  an  implied  revocation 
of  the  gift  of  £8,000  to  be  laid  out  in  the  purchase  of  lands 
in  Dorsetshire,  to  be  settled  to  uses  similar  to  those  of  the 
freehold  estates  in  Dorsetshire.  It  may  be  that  the  testator 
intended  to  revoke  the  latter  gift  of  £3,000,  and  I  think  in 
561]  *all  probability  his  object  was  to  extend  the  Dor- 
setshire estate,  but  he  has  omitted  any  reference  to  the 

(>)  Amb.,  653.  (»)  6  Ves..  404. 

(«)  8  Bpo.  p.  C,  859.  (•)  2  J.  A  H.,  666. 

(«)  4  Rum  ,  831.  O  8d  ed.,  p.  167. 
(*)  Page  424. 
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£3,000  in  his  codicil.     Therefore  on  principle  there  is  no  im- 

?lied  revocation.  I  think  that  notwithstanding  the  case  of 
fOrd  Carrington  v.  Payne  {^\  no  revocation  takes  place 
nnless  a  clear  intention  is  expressed.  Darley  v.  Lang- 
worthy  (■)  supports  that  view,  and  the  last  case  cited  by  Mr. 
Barber  of  Francis  v.  Collier  (*)  is  in  conformity  with  that 
principle. 

I  think,  therefore,  that  the  rights  of  the  parties  are  the 
same  with  regard  to  the  £3,000  as  if  the  codicil  had  never 
been  made,  and  that  Elizabeth  Strachan  is  entitled  for  life 
under  the  bequest  in  the  will. 

Solicitors :  Trinders  &  Curtis- Hayward ;  Hodden^  Wood- 
ward &  M^Leod. 

(»)  6  Ves.,  404.  («)  8  Bro.  P.  C,  869.  (»)  4  Rubs.,  881. 


[8  Chancery  Division,  661.] 
V.C.M.,  June  1,  1878. 

Smyth  v.  Smyth. 

[1877    S.     17.] 
Will—"  Sheep  and  aU  ihe  Best,  JRendue,  and  other  Sfeett"-^JF^eehold  EttaU  included. 

A  testator  gaye  two  legacies,  and  then  gave  his  sheep  and  all  the  rest,  residue, 
moneys,  chattels,  and  all  other  his  effects,  to  be  equally  divided  among  his  four 
brothers,  whom  he  appointed  his  executors : 

Heldy  that  all  the  freehold  as  well  as  personal  estate  of  the  testator  passed  under 
these  words. 

Henry  Smyth  made  his  will  on  the  24th  of  February, 
1852,  in  these  word :  **  I  give  unto  Miss  Sarah  Ann  Banbury 
the  sura  of  £100,  also  I  give  to  my  brother  John  Smyth  the 
sum  of  £50,  and  lastly,  I  give  my  sheep  and  all  the  rest, 
residue,  moneys,  chattels,  and  all  other  my  effects,  to  be 
equally  divided  among  my  brothers  John  Smyth,  James 
Smyth,  Richard  Smyth,  and  William  Smyth,  whom  I 
hereby  constitute  and  appoint  as  the  sole  executors  to  this 
my  last  will  and  testament." 

The  father  of  the  testator  had  died  in  December,  1851,  two 
months  before  the  date  of  this  will,  and  had  devised  certain 
real  estate  to  his  son. 

*This  action  was  one  for  partition,  and  a  question  [562 
was  now  raised  upon  further  consideration  whether  the  real 
estate  of  the  testator,  Henry  Sm^th,  passed  under  his  will 
or  whether  it  descended  to  his  heir-at-law. 

J.  Pearson^  Q.C.,  and  E.  Harrison^  for  the  heir-at-law  of 
the  testator:  We  contend  that  the  real  estate  which  the 
testator  had  does  not  pass  under  this  will.     There  is  no 
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doabt  that  in  some  cases  the  words  **re8t,  residue,  and 
effects"  would  be  sufficient  to  include  real  estate,  but  this 
is  not  so  unless  ^ou  can  discover  an  intention  on  the  part  of 
the  testator  to  include  something  beyond  personal  estate. 
There  is  no  expression  whatever  in  this  will  to  show  that 
the  testator  intended  to  deal  with  anything  but  personalty, 
and  in  the  absence  of  such,  expressed  intention  the  heir  can- 
not be  disinherited.  The  father  of  the  testator  died  shortly 
before  the  date  of  his  son's  will,  and  there  is  no  evidence  to 
show  that  the  testator  even  knew  that  he  was  entitled  to  any 
real  property.  The  words  he  uses  are  applicable  especially 
to  chattels — his  sheep,  moneys,  chattels  and  all  other  his 
effects,  showing  that  he  meant  the  word  *' effects*'  to  include 
things  ejusdem  generis  with  those  articles  he  had  specified. 

The  cases  in  support  of  this  view  are  Behb  v.  Penoyre  (*), 
Camfleld  v.  Oilberi(^\  Doe  v.  Iiout(^\  Doe  v.  Dring^*)^  and 
Doe  V.  Earles  ('). 

Hinde  PaVmer^  Q.C.,  and  W.  Karslake^  for  the  legatees: 
When  a  testator  sits  down  to  make  a  will  it  may  be  supposed 
that  his  intention  is  to  dispose  of  all  that  belongs  to  him, 
and  there  is  nothing  in  this  will  to  induce  any  one  to  sup- 
pose that  this  testator  did  not  intend  to  carry  out  that  ob- 
ject. He  was  a  farmer,  and  evidentlv  not  versed  in  legal 
Shraseology.  He  first  thought  of  his  sheep,  which  no 
oubt  constituted  in  ^is  mind  his  naost  valuable  property, 
and  then  he  used  words  which  to  any  ordinary  mind  would 
563]  include  every  earthly  thing  he  possessed :  *all  the 
rest,  residue,  moneys,  chattels  and  effects ;  that  must  mean 
all  the  rest  and  residue  of  his  property;  and  if  he  had  said  that 
and  no  more,  the  real  estates  must  have  passed  without  ques- 
tion. It  was  held  in  King  v.  Oeorge{),  that  an  enumera- 
tion of  particular  articles  did  not  abridge  or  cut  down  the 
effect  of  general  words.  There  is  nothing  in  this  will  to  re- 
strict the  meaning  of  ''rest  and  residue;"  and  the  word 
"  effects  "  was  held  to  pass  real  estate  in  Milsome  v.  Long  ('). 

The  opinion  of  the  Master  of  the  Rolls  in  Tichfield  v. 
Horncastle  (")  is  strongly  in  favor  of  real  estate  being  in- 
cluded in  "effects,"  though  it  was  not  necessary  to  decide 
that  question.  In  Doe  v.  Langlands  {*)  the  words  "  all  and 
every  the  residue  of  my  property,  goods  and  chattels," 
passed  real  estate  ;  and  the  words  "real  effects"  were  held 

(»)  11  Eiist,  160.  .  (•)  4  Ch.  D.,  435;  20  Eng.  R..  665;  6 

(«)  3  East,  616.  Ch.  D.,  627;  22  Eng.  R.,  864. 

O  7  Taunt,  79.  ,  C)  3  .Tup.  (N.S.),  1078. 

(*)  2  M.  <fe  S..  448.  (»)  7  L.  J.  (Ch).  279. 

(»)  16  M.  <&  W.,  460.  (•)  14  Ek8t,  370. 
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in  Jackson  v.  Hogan  (*)  to  pass  the  inheritance  of  the  testa- 
tor's real  estate ;  that  case  was  referred  to  and  followed  in 
Lord  Torrington  v.  Bowman  ("). 

In  the  case  of  Olover  v.  Chancellor  (2d  May,  1876),  your 
Lordship  expressed  an  opinion  that  the  word  ''effects" 
would  carry  real  estate,  and  the  following  cases  are  in  favor 
of  our  contention,  Attree  v.  Attree  Q,  and  JvZl  v.  Jacobs  (*) ; 
and  the  observations  in  Jarman  on  Wills  Q. 

These  later  cases  have  superseded  the  old  authorities. 

J.  Pearson^  in  reply,  cited  Bowman  v.  Milbanke  (*). 

Malins,  V.C:  The  testator  in  this  case  having  both 
real  and  personal  estate,  the  question  is,  whether  the  words 
of  his  will  are  sufficient  to  pass  real  estate.  It  is  contended 
by  Mr.  Pearson  and  Mr.  E.  Harrison  that  they  are  insuffi- 
cient for  the  purpose,  and  by  the  other  side  it  is  argued  that 
the  words  will  pass  real  estate. 

Now  in  the  construction  of  wills  it  is  the  duty  of  the 
court,  in  the  first  place,  to  ascertain  from  the  words  used 
by  the  testator  what  his  meaning  was,  and  to  give  effect  to 
that  meaning  if  words  *are  to  be  found  sufficient  for  [564 
the  purpose.  What,  then,  was  the  intention  of  the  testator? 
My  opinion  is  that  the  testator  could  not  have  intended  to 
die  intestate,  but  he  intended  to  dispose  of  everything  he 
had  in  the  world.  I  believe  in  using  the  words  *'all  the 
rest  and  residue "  he  meant  the  rest  and  residue  of  every- 
thing, that  is,  all  the  property  of  every  description  which 
he  had  not  already  given  away.  Then  he  adds,  "moneys, 
chattels,  and  all  other  my  effects."  It  has  been  argued  that 
the  word  "effects''  will  not  pass  real  estate.  Why  it 
should  not  I  cannot  tell,  but  I  certainly  do  not  agree  with 
the  argument.  There  is  the  decision  of  Doe  v.  Vring  ('), 
which  is  no  doubt  the  decision  of  a  very  eminent  judge. 
Lord  EUenborough,  but,  like  all  judges  at  that  period,  he 
felt  himself  bound  by  the  peremptory  rule  of  law,  "  that  the 
heir  shall  not  be  disinherited  unless  by  plain  and  cogent  in- 
ference arising  from  the  words  of  the  will."  There  the 
words  were,  "I  do  give  and  bequeath  to  my  wife  Elizabeth 
all  and  singular  my  effects  of  what  nature  or  kind  soever,  to 
her  own  use  and  enjoyment  during  her  life,  and  at  her  death 
to  be  equally  divided  between  our  surviving  children." 
Lord  Ellenborough  in  that  case  had  no  doubt  that  it  was 
the  intention  of  the  testator  to  convey  all  his  property,  both 


(»)  8  Bro.  P.  C,  888. 

(*)  a2  L.  J.  (Ch.),  286. 

(»)  Law  Rep..  11  Eq.,  280. 

{*)  8  Ch.  D.,  703 ;  18  Eog.  R.,  770, 


(■)  2d  ed.,  chap,  zxii,  p.  622. 

(")  Lev.,  180. 

0)  2  M.  A.  T.,  448. 
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real  and  personal,  for  the  maintenance  of  his  family,  but 
he  felt  himself  compelled  to  decide  that  the  words  would 
not  pass  real  estate.  So,  because  the  testator  called  bis 
property  "effects,"  it  was  decided  that  nothing  but  per- 
sonal property  could  pass.  '  Lord  Ellenborough  there  said 
he  never  knew  of  a  case  in  which  the  court  had  been  called 
.upon  to  hold  that  effects  would  pass  real  estate  denuded  of 
all  context,  unless,  indeed,  the  words  "of  what  nature  or 
kind  soever"  could  be  considered  to  explain  it.  But 
although  the  testator  says  "of  what  nature  or  kind  soever," 
yet  it  was  decided  that  only  chattels  passed.  Mr.  Justice 
Sayley  in  that  case  says,  "  I  have  considerable  doubts  upon 
this  case."  Then  he  savs  the  word  "  effects  "  mieht  be  made 
to  pass  the  real,  or  might  be  confined  to  personal  estate,  ac- 
cording to  the  context,  but  "effects"  per  se  had  never  been 
held  to  pass  real  property,  and  so  they  came  to  the  conclusion 
that  the  real  estate  did  not  pass,  although  they  admitted 
that  the  testator  intended  to  give  the  whole  of  his  property. 
565]  *In  the  case  of  Olover  v.  Chancellor  I  expressed  my 
dissent  from  that  decision,  and  I  do  again  express  my 
dissent  from  it,  and  in  such  a  case  I  should  decide  that 
everything  passed.  Then,  Mr.  Pearson  relied  on  other  au- 
thorities which  are,  in  my  opinion,  entirely  exploded. 

The  first  was  the  case  of  Bebb  v.  Penoyre  (*),  where  the 
words  were  "all  the  rest  and  residue,"  and  they  were  held 
not  to  pass  real  estate,  because  the  words  followed  a  direc- 
tion for  the  sale  of  the  lease  of  his  house  and  his  furniture, 
and  appointed  executors. 

The  next  case  was  Camjleld  v.  Gilbert  (•),  where  the  words 
were  still  stronger.  "I  will,  bequeath,  and  devise  all  the 
rest,  residue,  and  remainder  of  my  effects,  wheresoever,  and 
whatsoever,  and  of  what  nature,  kind,  or  quality  soever." 
Yet  these  words  were  not  sufficient.  Although  it  is  ad- 
mitted that  the  word  "devise"  is  technically  considered  as 
more  applicable  to  real  than  to  personal  estate,  still  here, 
also,  from  this  principle  of  favoring  the  heir-at-law,  it  was 
decided  that  the  real  estate  did  not  pass. 

Ther^  is,  also,  one  more  decision  in  favor  of  the  views 
held  at  that  time  of  day,  namely,  the  case  of  Doe  v.  jRoiU{*). 
There  the  words  were,  "all  my  stock-in-trade,  household 
goods,  wearing  apparel,  ready  money,  securities  for  money, 
and  every  other  thing  my  property  of  what  nature  or  kind 
soever;"  in  other  words,  it  was  a  gift  of  every  other  part  of 
his  property:  and  there,  again,  it  was  held  that  the  words 
did  not  pass  real  estate. 

(')  11  East,  160.  («)  8  East,  616.  Q)  1  Taunt.,  7». 
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Those  are  the  principal  cases  decided  in  favor  of  the 
plaintiff's  contention,  that  the  words  do  not  pass  real  estate. 
Then  we  come  to  cases  of  a  different  description,  all  decided 
at  a  much  more  recent  period.  Bat,  iSrst,  I  will  ask  what 
is  the  duty  of  the  court  in  construing  a  will  I  The  duty  is 
first  to  find  out  the  meaning  of  the  testator ;  and  on  that 
subject  I  have  no  hesitation  in  expressing  my  conviction 
that  this  testator  intended  to  dispose  of  all  his  property. 
If  be  had  only  said  all  his  property  and  all  his  effects,  I 
think  there  can  be  no  doubt  that  those  words  would  have 
passed  everything  he  had ;  but  when  he  says,  *'I  give  all 
the  rest  and  residue,"  meaning  all  he  had  not  disposed  of, 
that  is  said  not  to  pass  the  whole  of  his  property. 

*The  first  case  I  will  refer  to,  which  has  been  cited  [566 
by  the  defendant's  counsel,  is  King  v.  George  Q,  where  the 
testatrix  said :  *'I  do  bequeath  to  A.  G.  all  that  I  have  power 
over,"  and  then  she  goes  on  to  enumerate  certain  articles, 
"namely,  plate,  linen,  china,  pictures,  jewelry,  lace,"  in- 
tending there  should  be  no  mistake  about  those  articles 
being  included.  I  had  there  to  decide  whether  the  gener- 
ality of  expression,  '*all  that  I  have  power  over,"  was  cut 
down  by  an  enumeration  of  particular  articles.  I  held  that 
the  general  bequest  was  not  to  be  cut  down,  and  that  deci- 
sion was  affirmed  by  the  Court  of  Appeal. 

Now,  as  regards  the  earlier  cases,  I  have  expressed  my 
opinion  that  those  cases,  although  decided  by  great  judges, 
were  decided  at  a  time  when  there  was  that  extraordinary 
leaning  in  favor  of  the  heir-at-law.  I  believe,  however,  that 
they  are  not  now  considered  as  authorities,  and  I  unhesi- 
tatingly express  my  opinion  that  they  are  no  longer  law. 

The  decisions  in  more  recent  times  have  been  very  differ- 
ent, and  are  much  more  liberal  in  the  construction  of  wills. 

In  the  case  of  Jull  v.  Jacobs  (')  I  considered  that  there 
was  an  intention  on  the  part  of  the  testator  to  dispose  of  a 
particular  part  of  his  property  in  each  paragraph,  and  look- 
ing at  the  whole  frame  of  the  will  I  thought  the  testator 
meant  to  dispose  of  the  remainder  of  that  subject  which  was 
mentioned  in  a  particular  paragraph.  Then  with  regard  to 
Atlree  v.  Attree  (•),  I  said  that  although  I  came  to  the  con- 
clusion that  there  was  no  general  residuary  gift,  I  should 
have  had  no  difficulty  in  deciding  otherwise  in  Attree  v.  At- 
tree^  because  there  the  testatrix,  after  a  gift  of  her  house 
and  garden,  which  were  leasehold,  and  several  pecuniary 
legacies,  directed  that  "all  the  rest"  should  be  divided  be- 

0)  4  Ch.  D.,  485  ;  20  Eng.  Rep.,  665 ;  5    («)  8  Oh.  D.,  703 ;  18  Eng.  Rep,,  770. 
Oh.  D.,  627 ;  22  Ene.  R.,  864.  (>)  Law  Rep.,  11  £().,  280, 

26  Eng.  Kep.        61 
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tween  certain  persons,  and  it  was  held  that  the  words  in- 
cluded realty  a.s  well  as  personalty. 

The  same  doctrine  was  applied  in  Milsome  v.  Long{^\ 
where  Lord  Hatherley,  then  Vice-Chancellor,  held  that  the 
words  *' stock-in-trade,  money,  book  debts  and  eflfects"  car- 
ried the  reversion  in  real  estate ;  and  in  Titchfield  v.  Horn- 
567]  castle  (*)  the  Master  of  the  *Rolls  expresses  an  opin- 
ion very  much  in  accordance  with  what  I  have  said.  Lord 
Langdale  there  observed:  "A  great  deal  might  be  said  as 
to  the  meaning  of  the  word  'effects.'  It  was  understood  by 
Lord  Mansfield  to  be  equivalent  to  property  or  worldly  sub- 
stance. It  has  been  certainly  considered  that  its  primary 
interpretation  is  to  be  confined  to  personal  estate  only,  and 
that  unless  it  is  connected  with  some  other  words  it  will  not 
comprise  real  estate.  I  do  not  mean  to  express  any  opinion 
of  my  own  on  that  subject.  I  am  not  aware  that  the  word 
'  eflfects '  may  not  be  as  apj)licable  to  real  estate  as  to  per- 
sonalty, but  I  do  not  thiuK  it  necessary  to  give  any  decision 
on  such  a  point."  Lord  Langdale  must  have  thought,  as  I 
think,  that  the  word  "eflfects"  would  carry  every  sort  of 
property  which  the  testator  had.  Doe  v.  Langlands  (*)  is 
not  applicable  to  the  present  case. 

Then  Mr.  Pearson,  in  reply,  cited  the  case  of  Bowman  v. 
Milbanlce{*)y  in  which  the  words  were,  ''I  give  all  to  my 
mother,  all  to  my  mother,"  and  the  court  said,  *"Air  is 
altogether  uncertain,  and  not  suflScient  to  disinherit  an  heir," 
and  it  was  decided  that  lands  did  not  pass.  If  those  words 
did  not  pass  all  the  testator  had,  I  cannot  conceive  what  they 
did  pass.  However,  such  a  decision  as  that  cannot  be  con- 
sidered an  authority  now. 

The  doctrines  of  the  court  are  more  liberal  at  the  present 
day.  I  am  glad  to  find  that  the  views  I  have  expressed  are 
supported  by  Mr.  Jarman,  who  says,  after  referring  to  the 
cases  I  have  cited  ('),  *'  The  last  cases  are  certainly  important 
authorities,  and  they  demonstrate  the  inclination  of  the 
courts  at  the  present  day  to  hold  lands  to  pass  under  words 
capable  per  se  of  comprehending  them,  notwithstanding 
their  association  with  terms  applicable  to  personalty  only. 
To  reconcile  all  the  cases  would  require  the  adoption  of 
some  very  subtle  and  unsubstantial  distinctions;  but  the 
preceding  review  will  convince  the  reader  of  the  necessity 
of  withholding  implicit  reliance  from  some  of  the  early  de- 
cisions in  which  the  restricted  construction  prevailed." 

(»)  8  Jar.  (N.S.),  1073.  (*)  Lev.,  180. 

(*)  7  L.  J.  (Cb.).  279.  (*)  3d  ed.,  p.,  698. 

(")  14  East,  870. 
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My  duty  is  to  look  at  the  words ;  and  finding  here  a  man, 
a  farmer  unacquainted  with  law,  using  words  which  in  the 
ordinary  acceptation  would  mean  everything  he  had,  and  in- 
tending, as  I  *believe,  to  give  his  property  generally,  [568 
I  will  do  what  I  can  to  carry  out  his  intention. 

By  these  words,  "I  give  all  the  rest,  residue,  moneys, 
chattels,  and  &11  other  my  effects,''  I  am  of  opinion  that  the 
testator  meant  to  include  everything  he  had  in  the  world, 
whether  real  property  or  personal  property,  and  to  pass  all 
the  residue  of  every  kind  soever  not  otherwise  disposed  of ; 
and  I  also  think  that  the  testator  did  not  intend  to  die  intes- 
tate as  to  any  of  his  property,  but  to  pass  everything  under 
his  will.     The  costs  will  be  costs  in  the  cause. 

Solicitors  for  plaintiff :  Ouscotte,  Wadham  &  Daw. 
Solicitor  for  defendants :  T.  Sismey. 


[8  Chancery  Division,  569.] 

V.C.B.,  May  9,  1878. 
*HODSON  V.   MOCHI.  [569 

[1877    H.     809.] 
Pleading — CfmnUr-claim — Rula  of  Courts  1875,  Order  xxa,  r.  9. 

To  an  action  by  executors  for  the  purpose  of  charging  a  married  woman's  separate 
estate  with  a  debt  to  their  testator  contracted  on  the  &ith  of  each  separate  estate, 
the  husband,  who  had  been  made  a  defendant,  and  his  wife  raised  a  coun^r-claim  for 
money  belonging  to  the  wife,  not  part  of  her  separate  estate,  and  for  certain  chattels 
in  the  possession  of  the  testator  at  nis  death,  which  it  was  alleged  were  the  property 
of  the  husband : 

ffe/d,  on  motion  under  Rules  of  Court,  1875,  Order  xzn,  rule  9,  that  the  claim  to 
the  chattels  and  money  was  a  proper  subject  of  counter-cbdm. 

Motion  on  behalf  of  the  plaintiffs  that  the  counter-claim  of 
the  defendants  A.  E.  and  Giovanni  Mochi,  so  far  as  it  sought 
to  establish  the  claim  of  G.  Mochi  to  certain  propertjr  might 
be  struck  out,  or,  in  the  alternative,  that  G.  Mochi  might  be 
ordered  to  give  security  for  the  costs  of  the  counter-claim. 

By  their  action  the  plaintiffs,  as  executors  of  General 
Hodson,  claimed  payment  of  a  sum  of  £687 10^.  6d.  as  a  debt 
due  to  their  testator  for  advances  made  by  him  in  April  and 
August,  1876,  to  the  defendant  Agnes  Elizabeth  Mochi,  ou 
a  stipulation  for  repayment  out  of  her  separate  estate. 

Mrs.  Mochi  was  entitled,  under  the  will  of  her  first  hus- 
band, to  an  annual  income  of  £600  for  her  sole  and  separate 
use,  independently  of  her  present  husband,  Giovanni  Mochi, 
whom  she  married  in  1874.  General  Hodson  had,  from  1872 
until  1876,  boarded  with  Mrs.  Mochi  in  various  places  in 
}!}ngland  and  France.     In  1876  Mrs.  Mochi  l^ft  ]Qnglaad  to 


484  CHANCERY  DIVISION.  [Vol.  Vm. 

1878  Hodson  v.  Mochl  V.C.B. 

join  her  husband  at  Santiago,  in  Chili,  where  he  held  an  ap- 
pointment. The  plaintiffs,  by  their  statement  of  claim, 
alleged  that  Mrs.  Mochi,  in  1876,  before  she  left  for  Chili, 
borrowed  considerable  snms  from  Greneral  Hodson,  and  that 
in  April  and  Angnst  of  that  year  the  general  advanced  her 
two  sums  of  £224  and  £360,  it  being  stipulated  that  these 
advances  should  be  repaid  out  of  her  separate  income  at  the 
rate  of  £160  a  quarter.  The  defendant  Giovanni  Mochi,  as 
the  husband  of  Agnes  Mochi,  had  been  joined  with  her  as 
a  defendant  to  the  action. 

670]  *By  their  statement  of  defence  the  defendants  denied 
that  any  sum  was  due  from  Mrs.  Mochi  to  the  plaintiffs  in 
respect  of  her  separate  estate  or  otherwise.  Small  sums  of 
from  200  francs  to  800  francs  were  occasionally  borrowed  by 
her  from  General  Hodson,  but  were  invariably  repaid.  And 
bv  way  of  counter-claim  the  defendants  stated  that  G^^neral 
Hodson  had  in  his  possession  at  the  time  of  his  death  foar 
paintings  belonging  to  the  defendant  Giovanni  Mochi ;  that 
shortly  before  General  Hodson' s  death  Mrs.  Mochi  sent  him 
600  francs,  with  a  request  that  he  would  discharge  some 
liabilities  on  her  behalf.  The  letter  arrived  in  England  after 
General  Hodson' s  death,  bat  he  had  in  his  lifetime  dischaiged 
a  portion  of  such  liabilities  to  the  amount  of  100  francs.  The 
600  francs  and  also  the  pictures  had  come  to  the  hands  of  and 
were  retained  by  the  plaintiffs  as  his  executors,  and  by  their 
counter-x^laim  the  defendants  claimed  a  delivery  of  the  four 
pictures  and  payment  of  the  balance  of  400  francs. 

Mussell  Roberts^  in  support  of  the  motion :  The  husband, 
against  whom  no  relief  is  prayed,  but  who  has  been  made  a 
mere  formal  defendant,  has  taken  advantage  of  this  to  set 
up  a  counter-claim  amounting  to  an  action  for  detinoe  in  re- 
spect of  four  pictures  in  the  plaintiffs'  possession  alleged  to 
belong  to  him.  This  counter-claim,  which  under  the  Kules 
of  Court,  1876,  Order  xix,  rule  3,  has  taken  the  place  of  the 
old  cross  bill,  is  wholly  irrelevant  to  and  does  not  touch  the 
subject-matter  of  the  original  action,  which  is  a  claim  against 
the  wife's  separate  estate  only.  Under  the  old  practice  a 
cross  bill,  so  called,  which  was  not  a  defence  to  anything 
contained  in  the  original  bill  but  raised  a  totally  indepen- 
dent case,  not  touching  the  same  matter,  was  demurrable. 
Moss  V.  Anglo- Egyptian  Company  Q ;  Mitford  on  Plead- 
ing (•) ;  and  by  Order  xxn,  rule  9,  wnere  the  claim  raised 
by  the  counter-claim  ought  not  to  be  disposed  of  by  way  of 
counter-claim  but  in  an  independent  action,  the  plaintiff  is 
entitled  to  apply  that  such  counter-claim  may  be  excluded. 

(»)  Law  Rep.,  1  Ch.,  108.  (•)  Page  240. 
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Tate  Lee,  for  the  defendants,  was  not  called  upon. 

*Bacon,  V.C:  I  can  find  no  pretence  at  all  for  [571 
the  present  application.  The  Judicature  Acts  were  intended 
to  simplify  procedure  in  actions  and  to  diminish  expense, 
and  if  I  were  to  yield  to  this  application  I  should  be  mak- 
ing them  acts  to  encourage  chicanery.  The  husband  is  a 
necessary  party,  and  in  their  defence  and  counter-claim  he 
and  his  wife  state  that  General  Hodson  (now  represented 
by  the  plaintiffs,  his  executors)  had  in  his  possession  certain 
pictures  belonging  to  the  husband  and  a  balance  of  400 
francs,  and  they  claim  the  delivery  up  of  these  pictures  and 
money.  In  my  opinion  this  is  a  very  suitable  subject  for  a 
counter-claim,  and  the  motion  must  be  dismissed  with  costs. 

Solicitors:  H.  J.  Mead;  Hayes ^  Tmsden  &  Co.^  agents 
for  B.  S.  Hawkins,  Oxford. 


[8  Chancery  Division,  671.] 
V.O.B.,  May  21,  22,  1878. 

School  Board  for  London  v.  Faulooner. 

[1877    L.     17.] 

Charity  £81016— Scheme — ApproprieUion  of  Income  in  aid  of  Ej^pemei  of  a  School — 
DrwMfer  of  School  to  a  School  Board — Right  of  School  Board  to  ths  Endowment — 
EUmmtary  EdvcaUon  Ads,  1870,  1878  (88  d  34  VicL  e.  76,  9.  28;  36  dfr  87  Vict, 
e.  86, «.  IS). 

By  the  teims  of  a  scheme,  approved  in  1862,  for  appropriation  of  the  increased 
revenues  of  a  charity  estate  originally  applicable  to  the  relief  of  the  poor,  it  was 
provided  that  a  smn  of  £90  shomd  be  paia  by  the  charity  trustees  to  the  treasurer 
of  a  school  association  in  aid  of  the  expenses  of  a  school  in  Flint  Street,  Walworth, 
**  or  any  other  school  that  may  be  established  in  its  stead,'*  provided  liiat  no  sum 
should  oe  paid  to  any  denominational  school ;  and  that  if  such  school  should  "  be- 
come materially  altered  in  discipline,  number  of  children,  or  other  circumstance," 
then  the  £90  should  "  in  the  discretion  of  the  trustees  "  be  applied  "  for  educational 
purposes  amonest  other  schools  of  a  similar  character  "  in  the  parish. 

A  transfer  of  the  Flint  Street  School  and  its  endowment  having  been  made  by  the 
managers  to  the  School  Board  for  London : 

BMy  that  the  Flint  Street  School  had  not  by  the  fact  of  such  transfer  become 
"  materially  altered  in  discipline,  number  of  children,  or  other  circumstance ;"  and 
that  the  trustees  were  bound  to  pay  the  endowment  of  £90  a  year  to  the  School 
Board. 

By  an  order  of  the  Court  of  Chancery,  dated  the  25th  of 
June,  1852,  and  made  in  the  matters  of  certain  specified 
charity  estates,  *which  were  portions  of  the  copy-  [572 
hold  charity  estates  of  the  parish  of  St.  Mary,  ]Newington, 
Surrey,  a  scheme  for  the  appropriation  of  the  increased 
revenues  of  the  charities  was  approved  of. 

Clause  4  of  the  scheme  was  as  follows : — 
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"That  the  sum  of  £90  a  year  be  paid"  (by  the  charity 
trustees)  '*to  the  treasurer  for  the  time  being  of  the  St. 
Mary,  Newington  School  Association,  for  the  education  of 
the  children  of  the  poor  of  every  religious  denomination, 
to  be  appropriated  by  the  committee  for  the  time  being  of 
such  association  in  aid  of  the  charges  and  expenses  attendant 
upon  carrying  on  the  school  in  Flint  Street,  Walworth,  or 
of  any  other  school  that  may  be  established  in  its  stead, 
provided  that  no  sum  shall  be  paid  to  any  school  which 
shall  become  the  property  of  any  exclusive  denomination  or 
sect,  or  exclude  by  reason  of  its  regulations  the  children  of 
any  class  or  denomination  of  persons." 

The  10th  clause  was  as  follows : — 

"  That  as  to  £300  a  year  to  be  appropriated  to  the  re- 
spective schools  mentioned  in  clauses  4,  6,  6,  7,  8,  and  9,  if 
either  of  such  schools  shall  not  at  any  time  hereafter  or 
from  time  to  time  fall  substantially  within  the  description 
of  school,  or  within  the  terms  of  such  grant,  or  if  such 
school  shall  become  materially  altered  in  discipline,  number 
of  children,  or  other  circumstance,  then  the  application  of 
so  much  of  the  £300,  the  proportion  of  such  scnool,  shall  in 
the  discretion  of  the  trustees  oe  in  the  appropriation  of  such 
trustees  for  educational  purposes  amongst  other  schools  of 
a  similar  character  in  the  said  parish,  subject  to  the  same 
conditions  or  provisions  as  contained  in  the  said .4th  clause." 

The  11th  clause  provided  for  the  application  of  funds  not 
appropriated  bv  the  previous  clauses. 

Under  the  above  scheme  the  Flint  Street  School,  Wal- 
worth, was,  until  the  year  1873,  carried  on  under  the  diiec- 
tion  of  managers,  the  expenses  being  partially  defrayed  by 
annual  subscriptions.  The  sum  of  £90  a  year,  being  "  the 
proportion"  above  mentioned  of  the  Flint  Street  School, 
was  always  paid  to  the  managers  by  the  trustees  for  the  time 
being  of  the  charity  estates. 

In  the  year  1870  the  first  Elementary  Education  Act  (33 
573]  &  34  *Vict.  c.  75)  was  passed,  which  enables  man- 
agers of  any  elementary  school  to  transfer  their  school  to  a 
School  Board;  and  the  following  clauses  of  the  enabling 
section  became  of  importance  in  this  case : — 

Sect.  23.  "The  managers  of  any  elementary  school  in  the 
district  of  a  school  board  may,  in  manner  provided  by  this 
act,  make  an  arrangement  with  the  school  board  for  trans- 
ferring their  school  to  such  school  board,  and  the  school 
board  may  assent  to  such  arrangement"  .... 

''An  arrangement  under  this  section  may  provide  for  the 
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....  transfer  or  application  of  any  endowment  belonging 
to  the  school,  or  for  the  school  board  undertaking  to  dis- 
charge any  debt  charged  on  the  school  not  exceeding  the 
value  of  the  interest  in  the  school  house  or  endowment  trans- 
ferred to  them." 

"  When  an  arrangement  is  made  under  this  section,  the 
managers  may,  whether  the  legal  interest  in  the  school  house 
or  endowment  is  vested  in  them  or  in  some  person  as  trustee 
for  them  or  the  school,  convey  to  the  school  board  all  such 
interest  in  the  school  house  and  endowment  as  is  vested  in 
them  or  in  such  trustee,  or  such  smaller  interest  as  may  be 
required  under  the  arrangement." 

In  1873  an  arrangement  for  the  transfer  of  the  Flint  Street 
School,  Walworth,  to  the  School  Board  for  London,  and  of 
the  premises  in  which  the  same  was  carried  on,  and  of  the 
above  mentioned  endowment  of  £90  a  year,  was  duly  made 
under  the  act  of  1870,  and  was  duly  approved  according  to 
the  provisions  of  the  act,  by  the  School  jJoard,  the  managers 
of  the  school,  the  subscribers  to  the  school,  and  the  Educa- 
tion Department  of  the  Privy  Council;  and  by  an  agree- 
ment, dated  the  23d  of  September,  1873,  and  made  between 
the  then  managers  of  the  first  part,  the  trustees  of  the  school 
premises  of  the  second  part,  and  the  London  School  Board 
of  the  third  part,  it  was  agreed  as  follows : — 

"  1.  The  managers  hereby  transfer  the  school  to  the  board, 
and  the  managers  and  trustees  agree  to  assign  to  the  board, 
and  the  board  a^ree  to  accept  an  assignment  of  the  school 
house  and  premises. 

''2.  The  managers  shall,  so  far  as  they  lawfully  can, 
transfer  absolutely  to  the  board  the  said  endowment  of  £90 
per  annum.  H 

*'3.  Possession  of  the  school  house,  and  of  the  [574 
school  books,  furniture,  and  effects  now  therein,  shall  be 
given  to  the  board  on  the  day  of  the  date  hereof,  from  which 
date  the  board  undertake  the  exclusive  management  of  the 
school,  and  the  school  shall  thenceforth  be  deemed  to  be  a 
school  provided  by  the  board  within  the  meaning  of  the  said 
Elementary  Education  Act,  1870  .... 

"6.  The  board,  in  consideration  of  the  transfer  to  them  of 
the  said  endowment  of  £90,  shall  pay  to  Mr.  Thomas  Wat- 
son, the  present  master  of  the  school^  an  annuity  or  yearly 
sum  of  £100  during  his  lifetime. 

*'7.  The  board  shall  also,  for  the  said  consideration,  in 
case  Priscilla  Watson,  the  wife  of  the  said  Thomas  Watson, 
shall  survive  her  said  husband,  pay  to  her  an  annuity  or 
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yearly  sum  of  £60  from  the  date  of  her  husband's  death  for 
and  during  the  remainder  of  her  lifetime." 

By  an  indenture  dated  the  4th  of  June,  1875,  and  made 
between  the  managers  of  the  first  part,  the  trustees  of  the 
school  premises  of  the  second  part,  and  the  London  School 
Board  of  the  third  part,  the  trustees,  at  the  direction  of  the 
managers,  assigned,  and  the  managers  assigned  and  con- 
firmed, to  the  London  School  Board  the  premises  on  which 
the  school  was  <}arried  on,  subject  as  therein  mentioned ; 
and  the  managers,  "so  far  as  they  lawfully  could,"  assigned 
to  the  School  iBoard  the  endowment  of  £90,  with  power  in 
the  names  of  the  managers  to  sue  for  and  recpver  tne  same. 

In  accordance  with  the  above  agreement  of  September, 
1873,  the  London  School  Board  took,  and  had  ever  since 
been  in,  possession  of  the  Flint  Street  School,  Walworth. 

The  writ  in  this  action  was  issued  by  the  London  School 
Board  against  the  trustees  of  the  St.  Mary,  Newington 
Charity  Estates;  and  the  statement  of  claim  alleged  that 
the  school  under  the  plaintiffs'  management  was  not  the 
property  of  any  exclusive  denomination,  but  had  continued 
to  be  and  fell  within  the  description  of  school  mentioned  in 
paragraph  4  of  the  scheme ;  and  that  the  school  had  not  be- 
come "materially  altered  in  discipline,  number  of  children, 
or  other  circumstance." 

The  claim  then  alleged  that  the  plaintiffs  had  requested 
the  defendants  to  pay  the  annual  sum  of  £90  to  them,  but 
575]  that  the  defendants  refused  to  make  such  payment, 
and  claimed  a  declaration  that  the  plaintiffs,  as  transferees 
and  managers  of  the  school,  were  entitled  to  receive  out  of 
the  income  of  the  charity  estates  the  annual  sum  of  £90, 
which  by  the  order  of  June,  1852,  was  directed  to  be  paid  to 
the  treasurer  for  the  time  being  of  the  St.  Mary,  Newingtoa 
School  Association. 

The  statement  of  defence,  after  describing  the  origin  of 
the  charities,  showing  that  they  were  at  first  intended  for 
the  relief  of  the  poor,  went  on  to  allege  that  the  Flint 
Street  School  had  become  ''materially  altered"  in  circum- 
stances within  the  meaning  of  paragraph  10  of  the  scheme ; 
that,  the  original  object  having  been  to  give  special  advan- 
tages to  the  poor  of  St.  Mary,  Newington,  in  furtherance  of 
such  objects,  part  of  the  income  was  appropriated  to  the 
local  schools,  whereby  poor  inhabitants  obtained  advantages 
which  they  would  not  otherwise  have  had ;  that  the  pay- 
ment of  the  £90  a  year  to  the  School  Board  would  give  to 
the  poor  inhabitants  no  greater  advantage  than  they  would 
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have  if  no  such  payment  were  made ;  that  the  payment 
would  go  into  the  general  funds  of  the  board ;  that  no  dimi- 
nution would  be  made  in  the  school  fees,  and  that  no  bene- 
fit to  the  parish  would  accrue  except  a  small  diminution  in 
the  general  rates,  their  proportion  of  which  would  amount 
to  about  27s.  a  year. 

The  defence  further  alleged  that  the  payment  of  a  pension 
to  the  superannuated  head  master  and  his  wife  was  con- 
trary to  the  scheme  and  the  original  object  of  the  charity. 

The  defendants  submitted  that  this  £90  a  year  was  not  an 
endowment  which  the  managers  were  enabled  by  the  statute 
to  transfer ;  that  the  Flint  Street  School  had  ceased  to  be  a 
local  school,  and  was  now  one  of  the  general  schools  of  the 
metropolis ;  and  that  the  £90  a  year  was  otherwise  required 
for  the  benefit  of  the  poor  of  the  parish,  and  ought  to  be  so 
applied. 

For  the  plaintiffs  it  was  proved  that  the  character  of  the 
school  remained  unaltered,  except  that  girls  were  admitted 
as  well  as  boys ;  that  the  numbers  had  somewhat  increased, 
especially  from  within  the  parish,  and  that  the  efficiency  of 
the  school  was  improved. 

Mr.  Burgess,  the  clerk  to  the  defendants,  and  to  the  trus- 
tees of  *the  other  charity  estates  in  the  parish  of  St.  [576 
Mary,  Newington,  deposed  as  follows : — 

"If  the  £90  a  year  in  the  pleadings  referred  to  were  paid 
to  the  plaintiffs,  the  poor  inhabitants  of  the  parish  would 
derive  no  advantage  therefrom.  Their  position  would  be 
practically  the  same  as  if  no  such  payment  were  made.  The 
payment  would  go  into  the  general  funds  of  the  board, 
which  are  appliea  generally  for  the  benefit  of  all  the  board 
schools  of  the  metropolis,  and  no  diminution  would  be  made 
in  the  school  fees  in  the  parish  of  St.  Mary,  Newington,  or 
other  benefit  accrue  to  the  schools  in  the  said  parish  by  the 
£90  a  year  being  paid  to  the  board. 

"  I  have  calculated  the  amount  of  diminution  of  the  rates 
for  the  School  Board  which  would  be  effected  by  the  board's 
independent  income  being  increased  by  £90  ;  and  I  find  that 
such  diminution  would,  so  far  as  the  parish  of  St.  Mary, 
Newington,  is  concerned,  be  represented  by  a  diminution  of 
the  rates  in  that  parish  of  27s.  a  year  only,  or  thereabouts. 

*'  There  are  many  charitable  objects  within  the  11th  clause 
of  the  scheme  of  1852  to  which  the  £90  a  year  might  be 
nsef  uUy  applied." 

In  an  affidavit  in  reply,  Sir  C.  Reed,  the  chairman  of  the 
board,  said : — 

25  Eng.  Bep.  62 
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"If  the  £90  a  year  in  the  pleadings  mentioned  is  paid  to 
the  plaintiffs,  it  has  always  been,  and  is,  intended  by  the 
plaintiffs,  not  to  allow  it  to  go  into  the  general  funds  of  the 
plaintiffs,  but  to  apply  it  for  the  benefit  of  the  Flint  Street 
School  in  particular. 

"On  the  16th  of  January,  1878,  the  following  resolution 
was  passed  at  a  meeting  of  the  plaintiffs,  in  the  manner 
required  by  law,  viz.: — 'That  the  School  Board  will  apply 
the  sum  of  £90  a  year  when  received  from  the  Elephant  and 
Castle  Charity  Estates  and  the  King  and  Queen  Charity  Es- 
tate, in  connection  with  the  education  of  children  attending 
their  school  in  Flint  Street,  Walworth  (Lambeth),  until  other 
application  thereof  shall  be  directed  by  lawful  authority.' 

'*  Some  years  ago  t^e  plaintiffs  were  advised  by  counsel 
577]  that  by  *  virtue  of  an  arrangement  for  transfer  made 
under  the  23d  section  of  the  Elementary  Education  Act,  1870, 
any  endowment  transferred  to  the  plaintiffs  must  not  be  al- 
lowed to  go  into  the  general  funds  of  the  plaintiffs,  but  must 
be  applied  for  the  benefit  of  the  said  particular  school  to  which 
the  endowment  had  previously  to  such  transfer  belonged. 

*'By  means  of  sucli  application  as  aforesaid,  the  poor  in- 
habitants of  the  parish  or  St.  Mary,  Newington,  will  derive 
large  benefit  from  the  said  sum  of  £90  a  year.  Their  posi- 
tion will  not  be  practically  or  at  all  the  same  as  if  no  such 
payment  were  made.  On  the  contrary,  they  will,  bv  reason 
of  such  payment  and  such  application  thereof  as  aforesaid, 
be  in  a  very  different  position  irom  that  of  the  poor  inhabi- 
tants of  neighboring  parishes. 

"Their  position  will  also  be  much  more  favorable  than  it 
was  before  the  plaintiffs  were  constituted,  inasmuch  as  thev 
will  have  the  special  benefit  hereinbefore  mentioned  in  ad- 
dition to  the  ordinary  benefits  of  one  of  the  plaintiffs'  schools 
(which  are  at  least  equal  in  merit  and  eflSciencv  to  the 
Flint  Street  School  previous  to  its  transfer  to  the  plaintiffs), 
and  to  the  relief  from  the  competition  of  the  inhabitants  of 
other  parishes  afforded  by  the  establishment  of  other  schools 
by  the  plaintiffs." 

In  cross-examination  on  the  above  affidavit,  Sir  C.  Reed 
stated,  in  substance,  that  the  special  advantages  which 
would  probably  be  conferred  on  the  school  would  be  the 
giving  of  pri^s — the  enabling  some  of  the  scholars  to  remain 
longer  at  school,  and  have  the  opportunity  of  advanced 
study — and  the  foundation  of  scholarships  in  connection 
with  the  school,  to  enable  the  children  to  go  to  middle-class 
schools. 
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Hemming^  Q.C.,  and  Romer^  for  the  plaintiffs :  By  the 
23d  section  of  the  Elementary  Education  Act  (33  &  34  Vict. 
c.  75)  power  is  given  to  managers,  under  certain  conditions, 
all  of  which  have  been  complied  with  in  this  instance,  to 
transfer  to  the  School  Board  any  particular  school,  together 
with  its  endowments.  What  is  contemplated  by  the  statute 
is,  that  the  school  and  its  endowments  should  be  transferred 
by  one  operation  as  part,  of  one  arrangement.  The  School 
Boards  are  not  bound  to  take  transfers  of  schools,  and  in 
order  to  validate  a  transfer  there  *must  be  the  con-  [578 
sent  of  the  managers,  the  School  Board,  the  Educational 
Department,  and  the  subscribers.  Whenever  the  School 
Board  accept  a  transfer,  they  do  so  on  the  terms  of  the  ar- 
rangement proposed.  In  this  instance  the  arrangement  was 
that  they  snould  take  over  the  burden  of  maintaining  the 
school,  and  out  of  the  endowment  keep  down,  so  far  as  it 
would  go,  the  expenses  of  the  school.  The  £90  a  year  was 
not  sufficient  before  to  keep  down  the  expenses  without  vol- 
untary subscriptions. 

The  character  of  the  school  has  not  been  altered,  except 
that  its  efficiency  is  probably  increased.-  It  is  as  much  a 
local  school  as  before,  and  more  so,  because  under  the 
School  Board  system  more  of  the  children  at  this  school 
come  from  the  district. 

Supposing  even  that  the  £90  goes  into  the  general  fund  of 
the  School  Board,  the  parish  is  still  a  gainer  ;  for  whilst  the 
efficiency  is  increased,  that  excess  over  the  £90  which  was 
formerly  paid  by  the  local  subscribers  is  now  thrown  upon 
the  general  rates. 

The  Education  Act  says  that  where  there  is  a  deficiency 
of  education  the  School  Board  must  supply  it ;  but  it  does 
not  say  that  the  School  Board  is  bound  to  take  over  the 
burdens  of  an  existing  school  without  its  emoluments,  or, 
indeed,  to  take  over  any  school  whatever. 

The  question  turns  wholly  upon  the  language  of  the  4th 
clause  of  the  scheme,  behind  which  the  court  will  not  go. 
The  original  objects  of  this  charity  may  have  been  doles  for 
the  relief  of  the  poor ;  but  the  Court  of  Chancery,  in  the 
exercise  of  its  plenary  jurisdiction,  has  altered  that,  and  by 
its  scheme  declared  that  this  endowment  shall  be  devoted  to 
education.  With  the  suggestion,  then,  that  by  the  new 
arrangement  the  poor  of  the  parish  will  not  be  benefited,  it 
is  really  not  within  the  province  of  the  court  to  deal  upon 
this  application. 

Sir  H.  Jackson^  Q.C.,  and  Maidlow^  for  the  defendants : 
The  issue  raised  is  of  importance,  because  this  is  the  first 
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endowment  which  is  known  to  us  to  have  been  handed  over 
to  the  School  Board. 

The  School  Board  are  not  entitled  to  this  endowment. 
We  agree  that  the  court  cannot  go  behind  the  scheme,  and 
for  that  very  reason  the  court  has  no  jurisdiction  in  this 
579]  proceeding,  and  *in  the  absence  oi  the  Attorney-Gen- 
eral, to  try  whether  the  proposed  destination  of  the  £90  is 
proper  or  not.  But  we  say  that  the  plaintiffs,  although 
they  are  assignees  by  deed  from  our  cestuis  que  trusty  can- 
not compel  us  to  make  a  transfer  of  this  property  to  them. 

According  to  the  terms  of  the  transfer  the  managers  pur- 
port to  assign  only  "so  far  as  they  lawfully  can ;"  hence 
all  question  of  surprise  upon  the  School  Board,  or  of 
misunderstanding,  is  out  of  the  case.  The  School  Board 
must  be  considered  to  have  taken  over  the  school,  in  the 
discharge  of  their  public  duty,  irrespective  of  gain,  and 
subject  to  all  the  liabilities  attending  the  transfer.  If  they 
do  not  get  this  endowment,  they  cannot  be  heard  to  say 
that  the  consideration  for  which  they  took  over  the  school 
has  failed. 

This  endowment  is  not  in  itself  alienable  property;  before 
the  statute  the  managers  could  not  have  alienated  it  to  any 
similarly  constituted  school.  Then  is  this  such  an  endow- 
ment within  the  23d  section  as  the  school  managers  are  en- 
abled to  transfer  against  the  will  of  the  trustees,  if  they 
consider,  as  they  do,  that  the  purposes  of  the  transfer  are 
alien  to  the  trust  % 

The  scheme  directs  payment  to  be  made  to  a  particular 
school,  on  the  ground  that  that  school  was  a  benefit  to  the 
poor  of  the  neighborhood.  The  court  may  possibly  to-mor- 
row be  asked  to  sanction,  and  may  sanction,  another  scheme. 
That  shows  that  this  m^e  direction  that  the  managers  shall 
have  £90  a  year  paid  to  them  is  not  property  of  such  a  kind 
as  the  managers  can  lawfully  alienate. 

Moreover,  the  school  has  become  "materially  altered." 
It  has  become  a  school  under  government  inspection. 
From  a  school  for  boys  it  has  been  turned  into  a  school 
for  boys  and  girls.  It  is  no  longer  connected  with  a  par- 
ticular society  and  with  a  particular  religious,  social,  and 
political  body. 

The  view  put  forward  by  the  School  Board  has  varied. 
At  one  time  it  was  argued  that  the  transferee  who  takes  the 
onus  ought  also  to  have  the  benefit.  That  was  found  to  be 
an  argument  in  relief  of  the  rates.  Then  it  was  put  forward 
that  the  School  Board  will  not  have  the  benefit  after  all, 
because  the  £90  a  year  is  to  be  applied  to  certain  special 
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purposes,  for  the  benefit  of  the  *school.  Bat  that  is  [580 
a  resolution  which  the  board  may  rescind  at  any  time.  They 
are  under  no  terms,  and  there  is  no  undertaking  on  the  sub- 
ject which  they  can  be  compelled  to  fulfil.  The  proposed 
annuity  to  the  retired  school-master  is  not  within  the  pur- 
poses of  the  scheme,  or  of  the  charity  on  which  the  scheme 
was  founded ;  and  the  special  benefits  proposed  to  be  con- 
ferred on  the  school,  whilst  they  are  a  departure  from  the 
terms  and  intent  of  the  scheme,  will  be  an  inducement  to 
the  managers  of  other  schools  to  transfer  their  property  to 
the  School  Board. 

Section  13  of  the  Elementary  Education  Act  (1870)  Amend- 
ment Act,  1873  (36  &  37  Vict.  c.  86),  which  empowers  school 
boards  to  accept  gifts  as  trustees  for  educational  purposes, 
provides  that  '^nothing  in  this  section  shall  enable  a  school 
board  to  be  trustees  for  or  accept  any  educational  endow- 
ment, charity,  or  trust,  the  purposes  of  which  are  incon- 
sistent with  the  principles  on  which  the  School  Board  are 
required  by  sect.  14  of  the  principal  act,  to  conduct  schools 
provided  by  them."  Sect.  14  of  the  principal  act  provides 
that  a  board  school  is  to  be  a  "public  elementary  school." 
Sir  Charles  Reed's  evidence  goes  to  show  that  the  board  are 
about  to  devote  this  endowment  to  the  purposes  of  middle 
class  education.  This  is  a  "material  alteration,"  and  the 
court  will  not  sanction  the  transfer  to  the  plaintiffs  of  this 
endowment. 

Bacon,  V.C:  This  is  said  to  be  a  case  of  verv  great  im- 
portance. For  anything  I  know,  it  may  be.  I  have  not  to 
measure  that  or  consider  that,  because  in  the  eye  of  the  law 
one  case  is  just  as  important  as  another,  and  I  decline  to 
enter  into  any  of  the  speculations  which  have  been  suggested 
in  the  course  of  the  argument,  my  duty  being  to  decide  ac- 
cording to  the  legal  rights  of  the  parties  litigant  before  me, 
and  I  must  say  that  I  never  in  my  life  saw  a  case  in  which 
the  legal  rights  were  more  clearly  established  by  statute  and 
by  evidence  than  that  which  I  have  now  to  deal  with.  The 
scheme  is  the  law  upon  the  subject — I  cannot  go  behind  the 
scheme.  I  cannot  doubt  that  the  scheme  was  right  in  itself, 
nor  hesitate  to  say  that  all  its  provisions  must  by  the  law 
be  recognized  and  carried  into  effect.  The  scheme  is  plainly 
this :  There  is  a  chargeable  fund  consisting  of  £90  a  year, 
and  the  scheme  directs  *that  that  shall  be  for  the  [581 
expense  of  maintaining  the  Flint  Street  School,  or  any  other 
school  which  shall  be  established  in  its  stead  ;  and  the  duty 
of  the  trustees  is  to  pay  that  £90  a  year  to  that  school,  or  to 
the  i)ersons  who  have  the  management  of  that  school.     In 
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the  course  of  time  it  seems  that  there  was  some  tangible 
property  vested  in  the  managers  of  the  school,  the  scliool 
nouse  and  other  things.  Then  comes  the  Elementary  Edu- 
cation Act.  Now,  before  I  mention  that,  before  t  part  with 
the  position  of  the  trustees,  I  ought  to  observe  this — it  is  not 
necessary  to  read  over  again  the  words — the  trustees'  duty 
is  to  pay  for  the  maintenance  of  the  Walworth  School,  or 
any  other  school  which  shall  be  established  in  its  stead,  pro- 
vided the  provisions  there  stated  are  complied  with.  There 
is  a  certain  discretion  vested  in  the  trustees.  The  obliga- 
tion may  not  in  all  cases  be  upon  them  to  pay  that  £90  a 
year,  for  if  the  school  shall  be  materially  altered,  or  if  any 
other  circumstances  should  render  it  expedient — I  am  giv- 
ing the  largest  construction  to  those  words,  "  or  other  cir- 
cumstances"— then  the  trustees  in  their  discretion  may 
apply  that  £90  a  year  for  other  similar  educational  pur- 
poses, and  for  no  other  purpose ;  no  other  purpose  being 
suggested. 

Then  comes  the  Elementary  School  Act,  the  provisions  of 
which  were  referred  to,  which  are  very  clear  and  distinct, 
and  which  apply  directly  to  this  case.  It  is  found  by  the 
managers  of  the  school  that  it  would  be  expedient  that  the 
Walworth  School  should  be  transferred  to  the  management 
of  the  Government  Board,  the  Elementary  School  Boards 
and  accordingly  the  very  request  mentioned  in  the  23d  sec- 
tion is  duly  and  punctually  complied  with.  The  convey- 
ance is  made,  and  the  managers  assign  and  transfer,  as  far 
as  they  have  any  legal  power  to  do  so,  the  £90  a  year  for 
the  purposes  of  that  school.  Then  the  act  of  Parliament, 
the  clauses  of  which  have  been  read — and  I  need  not  read 
them  again— ^provides  that  when  an  arrangement  is  made 
under  this  section,  the  managers  may,  whether  the  legal  in- 
terest in  the  school  house  or  endowment  is  vested  in  them  or 
in  some  other  person  as  trustee  for  them  or  the  school,  con- 
vey to  the  parish  all  such  interest  in  the  school  house  and 
endowment  as  is  vested  in  them  or  in  such  trustee,  or  in 
such  similar  interest  as  may  be  required.  I  cannot  imagine 
words  that  could  be  suggested  more  clear  and  explicit,  or 
582]  more  Mirectly  covering  this  particular  case  before 
me,  for  the  £90  a  year  is  vested  in  the  trustees  in  trust  for 
the  school,  payable  by  them  to  the  managers  of  the  school, 
and  the  managers  have  power  to  transfer  that  interest — that 
£90  a  year  which  they  are  bound  to  receive — to  the  School 
Board.  The  act  of  Parliament  is  literally  in  every  respect 
complied  with.  It  has  been  suggested  in  the  course  of  the 
ai'gument  that  it  is  possible  there  may  be  some  misappU- 
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cation  by  the  existing  School  Board  of  this  fund  when  they 
receive  it,  and  Sir  Cnarles  Reed  having  been  asked  some 
questions  in  the  box  yesterday,  in  cross-examination  upon 
his  affidavit,  said,  that  it  was  contemplated  by  the  School 
Board  to  keep  the  £90  a  year  as  a  distinct  fund,  but,  among 
other  suggestions  which  were  made,  to  apply  it  in  giving 

Erizes  or  encouragement  to  the  pupils  in  the  school.  And 
[r.  Maidlow  has  argued  thereupon  that  that  is  a  clear  proof 
which  the  court  ought  to  adopt  and  take  as  a  matter  of  fact, 
that  it  is  the  intention  of  the  School  Board  to  misapply  this 
fund — to  make  it  a  school  for  middle  class  education, 
whereas,  in  point  of  fact,  it  is  meant  for  elementary  educa- 
tion. I  cannot  attend  to  that  argument  in  the  slightest  de> 
S-ee.  If  the  £90  a  year  had  been  paid,  without  any  School 
oard  existing  at  all,  to  the  managers  of  the  school,  who 
can  doubt  that  it  would  be  within  their  power  and  discre- 
tion, carrying  on  this  school,  to  apply  the  £90,  or  such  part 
of  it  as  they  thought  fit,  to  any  wnolesome,  lawful,  proper 
purpose  connected  with  the  management  of  the  school — it 
being  always  an  elementary  school,  for  that  is  a  fact  to 
which  I  cannot  allow  any  contradiction — it  is  proved  by 
witnesses  over  and  over  again — it  is  not  only  proved  with  a 
general  assertion  that  it  is  an  elementary  school,  but  there 
.IS  the  scheme  of  education,  the  hours  of  attending,  the  fees 
paid  for  the  attendants,  and  that  is  put  in  evidence  perhaps 
needlessly,  but  there  it  is  plainly  in  evidence,  and  tnis  is,  a 
school  for  purposes  of  education— exactly  the  same  as  that 
school  which  existed  before  the  Elementary  Education  Act 
was  passed  ?  I  have  listened  to  the  arguments,  which  have 
been  extremely  speculative  and  ingenious,  but  I  cannot  find 
any  reason  why  the  plain  words  of  the  act  of  Parliament 
should  not  be  carried  into  effect — why  that  £90  a  year  which 
is  to  be  paid  to  the  Walworth  School  for  the  purposes 
of  education  should  not  be  paid  to  the  persons  m  whom 
*the  task  of  conducting  that  school  is  now  reposed,  [583 
instead  of  the  individuals  who  formed  the  managing  board. 
It  was  suggested  that,  as  hereafter  at  some  time  there  may 
be  some  misapplication  of  these  funds  by  the  School  Board, 
liberty  ought  to  be  reserved  in  the  decree  I  am  now  asked 
to  make  for  that  purpose.  It  is  said  that  the  trustees  might 
come  with  some  new  scheme.  No  doubt  they  might,  that 
is  to  say,  they  might  have  done  so.  They  had  upon  this 
record  not  only  abundant  opportunity,  but  even  an  invita- 
tion, to  show,  if  they  could,  any  other  purpose  to  which,  in 
the  exercise  of  their  discretion,  whatever  that  might  be,  they 
Gould  apply  any  part  of  this  fund.     They  have  not  sug- 
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gested  it,  and  there  is  not  a  particle  of  evidence  on  their 
part.  There  is  a  general  suggestion  that  there  are  charitable 
purposes  mentioned  in  the  11th  section  of  the  scheme  to 
which  this  fund  might  be  applied.  My  answer  fo  that  a 
that  they  could  not  be  so  lawfully  applied,  but  they  can 
only  be  applied  to  institutions  for  educational  purposes. 
There  is  no  reason  in  the  world  to  doubt  that  the  provisions 
have  been  carried  out  in  the  manner  prescribed  bpr  the  general 
statute,  the  policy  and  expediency  of  which  it  is  not  for 
anybody  to  question ;  and  oeing  satisfied,  as  I  am,  by  the 
law  and  the  act  of  Parliament  especially,  that  the  managers 
who  have  the  right  to  have  this  £90  a  year  are  now  the 
School  Board,  I  cannot  hesitate  to  make  a  declaration  to 
that  effect,  and  to  order  that  the  payment  of  this  £90  a 
year  be  made  to  the  plaintiffs,  who  by  law  are  entitled  to 
receive  it. 

There  will  be  a  declaration  in  the  terms  of  the  prayer. 

I  am  pleased  and  relieved  by  the  statement  that  has  been 
made  to  the  court,  that  the  costs  are  arranged. 

Solicitors :  Oedge^  Kirby  &  MUlett ;  John  Clutton. 


[8  Chancery  Division,  684.] 
V.C.H.,'  April  8,  1878. 

584]  *-'^  're  Jaeman's  Estate. 

Leavers  v.  Clayton. 

[1876    J.     34.] 

CharitabU  Legaeia — Direction  to  JSxeeuton  to  apply  Bendue  to  Charitable  or 

Benevolent  Purpose, 

Testator,  who  died  in  October,  1870,  after  giving  numerona  charitable  and  pecn- 
niary  legacies,  directed  that  his  executors  should  apply  to  any  charitable  or  benevo- 
lent purpose  they  might  agree  upon,  and  at  any  time,  the  residue  of  his  personal 
Sroperty  which  by  law  might  be  applied  to  charitable  purposes.  The  executors,  in 
anuary,  1876,  in  writing,  agreed  that  the  residue  should  be  paid  to  a  charitable  in- 
stitution to  which  the  testator  had  given  a  legacy: 

ffeld^  that  the  direction  to  the  executors  was  indefinite  and  Inoperative ;  that  the 
gift  failed ;  and  that  the  next  of  kin  were  entitled. 

William  Jarman,  of  Nottingham,  who  died  on  the  17th 
of  October,  1875,  by  his  will,  dated  the  23d  of  August,  1873, 
after  appointing  two  executors — the  plaintiffs — ^gave  his 
moneys  and  securities  for  moneys,  stocks,  and  furniture,  and 
all  his  estates,  both  reaLand  personal,  not  therein  disposed 
of,  unto  them,  their  heirs,  executors,  &c.,  in  trust  to  convert 
the  same  into  money  in  such  manner  as  they  should  think 
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fit,  to  pay  thereout  his  debts,  f  aneral  and  testamentary  ex- 
penses and  legacies,  and  sums  which  he  thereby  bequeathed 
and  gave  to  the  persons  and  societies  thereinafter  named. 
The  testator  gave  unto  the  treasurer  for  the  time  being  of  a 
society  who  called  themselves  the  Governors  of  the  General 
Hospital  near  Nottingham,  £1,000  to  be  applied  to  the  use 
of  that  charitable  institution,  and  then  j^ave  to  eight  other 
charitable  institutions  or  societies,  described,  and  to  eleven 
persons,  named,  legacies  of  various  amounts,  duty  free,  and 
said :  "I  direct  that  my  executors  shall  apply  to  any  chari- 
table or  benevolent  purpose  they  may  agree  upon,  and  at 
any  time,  the  residue  of  my  personal  property  wnich  by  law 
may  be  applied  to  charitable  purposes  remaining  after  the 
payment  of  the  legacies  to  charities  named  in  my  will,  and 
after  the  payment  of  the  legacies  to  friends  named  in  my 
will,  which  not  having  been  paid  out  of  my  personal  prop- 
erty, and  the  proceeds  of  the  sale  of  any  real  property  which 
*by  law  may  not  be  applied  to  charitable  purposes,  [585 
and  which  I  direct  shall  be  the  primary  fund  for  payment 
of  any  non-charitable  legacies." 

By  a  codicil  dated  the  11th  of  June,  1876,  the  testator  gave 
an  additional  £1,000  to  the  Governors  of  the  General  Hospi- 
tal near  Nottingham,  to  be  applied  to  the  use  of  that  chari- 
table institution,  and  also  gave  other  additional  and  further 
legacies  to  the  hospital  and  the  persons  named. 

The  testator  was  entitled  to  personal  estate  of  considerable 
amount,  comprising  both  pure  and  impure ;  and  real  estate 
which  had  realized  the  sum  of  £3,260. 

The  executors,  pursuant  to  the  direction  in  the  will  in  that 
behalf  contained,  by  a  writing  under  their  hands  dated  the 
14th  day  of  Januarv,  1876,  agreed  and  declared  that  the  resi- 
due of  the  testators  personal  property  which  by  law  might 
be  applied  to  charitable  purposes  should  be  paid  to  the 
treasurer  for  the  time  being  of  the  General  Hospital  near 
Nottingham,  to  be  applied  to  the  charitable  purposes  of 
that  institution. 

The  defendant,  as  one  of  the  next  of  kin  of  the  testator, 
having  claimed  that  the  residuary  personal  estate  so  far  as 
it  consisted  of  impure  personalty  was  undisposed  of,  and 
disputed  the  validity  of  the  trust  and  direction  in  the  will 
contained  as  to  the  residuary  personal  estate  generally,  and 
claimed  that  the  whole  of  it,  both  pure  and  impure,  was  un- 
disposed of,  and  ought  to  be  divided  amongst  the  next  of 
kin,  the  executors  brought  this  action  to  have  the  property 
administered,  and  the  trusts  carried  into  effect  by  and  under 
the  direction  of  the  court,  and  for  consequential  relief. 
g6  Eng.  Rep.  63 
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Robinson^  Q.O.,  and  Fellows^  for  the  plaintiffs,  stated  the 
facts  of  the  case. 

Eddis^  Q.C.,  and  Freeling^  for  the  Governors  of  the  Gen- 
eral Hospital :  The  next  of  kin  will  probably  contend  that 
this  direction  to  the  execntors  is  void  for  uncertainty,  but 
the  answer  to  any  such  contention  would  be  that  the  words 
are  clear  and  positive :  the  executors  shall  apply  the  residue 
to  any  charitable  or  benevolent  purpose  that  they  may  agree 
upon ;  and  they  have  agreed  to  apply  the  whole  to  this 
586]  hospital,  which  is  a  charitable  institution.  The  ♦ex- 
ecutors had  power  to  apply  the  residue  to  the  one  or  the 
other  of  the  two  purposes  mentioned,  and  it  is  submitted 
that  in  a  case  where  there  are  several  purposes,  and  one  of 
them  is  lawful  and  the  other  unlawful,  the  executors  could 
properly  apply  the  residue  to  the  lawful  purpose,  and 
therefore  the  hospital  is  entitled  to  the  fund  after  the  pay- 
ment of  debts  and  legacy  duty.  This  has  been  the  law  from 
the  time  of  Lord  BLardwicke  downwards :  OrimToett  v.  Orim- 
meti{') ;  Sorresby  v.  Hollins  (') ;  Lewis  v.  Allenbp{*) ;  Uni- 
versity of  London  v.  Yarrow  (*) ;   Wilkinson  v.  Barber  (*). 

Gozens-Hardy^  for  the  Nottingham  Eye  Dispensarjr. 

DicJcinson^  Q.C.,  and  V.  JR.  Smithy  for  next  of  eivl  and 
the  heir-at-law :  There  has  been  no  disposition  by  the  tes- 
tator of  the  residue  of  his  estate  which  the  court  can  attend 
or  give  effect  to.  The  only  disposition  of  it  is  in  the  direc- 
tion to  the  executors  to  apply  it,  and  that  is  not  an  effect- 
ual gift.  It  is  a  direction  to  the  executors  to  apply  it  as 
they  may  agree  upon  at  any  time  to  any  charitable  or  be- 
nevolent purpose ;  and  that  is  a  trust  not  executed,  but  to 
all  intents  and  purposes  executory.  The  question  is,  has 
there  been  a  gift  of  anything  to  any  donee  ?  It  is  submitted 
that  there  is  great  uncertainty  as  to  what  the  executors  were 
to  do,  and  the  cases  which  have  been  cited  in  reference  to  the 
direction  being  lawful  or  unlawful  do  not  bear  upon  that 
point.  The  decisions  in  Morice  v.  Bishop  of  Durham  (*), 
Ellis  V.  8eU>y(^),  Williams  v.  Kershaw  ('),  and  James  v. 
Allen  (•),  show  that  this  is  not  a  good  trust  for  charity,  in- 
asmuch as  it  cannot  be  stated  how  much  there  is  for  either 
purpose.  The  direction  is  not  sufficiently  certain  or  defined 
to  enable  the  court  to  give  effect  to  it.  Is  not  this  a  trust 
which  would  authorize  the  executors  to  give  a  portion  of  the 
funds  otherwise  than  to  a  charitable  purpose?    Can  the 

(»)  Arab.,  210.  (•)  10  Yea.,  686. 

(«)  9  Mod.,  221.  t')  *?  9im.»  852;  1  My.  ACr.,  286,299. 

(«)  Law  Rep.,  10  Eq„  668.  (»)  6  CI  A  F.,  111. 

(*)  I  De  G.  *  J.,  72.  O  3  Mer.,  17. 

(»)  Law  Rep.,  H  Eq.,  96,  98. 
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court  say  now,  after  the  decisions  expressed  in  the  cases  re- 
ferred to,  that  a  benevolent  purpose  is  not  something  other- 
wise than  charitable  ?  The  court  has  to  consider  what  the 
benevolent  purpose  is  to  be ;  *that  it  cannot  do.  [587 
The  gift  is  to  charitable  and  -other  purposes.  The  two  can- 
not be  separated,  but  must  be  taken  as  a  whole,  and  as  the 
court  cannot  determine  what  the  purposes  are  to  be,  there 
is  no  disposition  of  the  pure  personal  residuary  estate,  and 
therefore  the  next  of  kin  are  entitled. 

Hastings^  Q.C.,  and  Hollis^  and  D.  Jones ^  for  other  next 
of  kin  in  the  same  interest. 

[The  case  of  Kendall  v.  Or  anger  {')  was  referred  to.] 

JEddis^  in  replv. 

Hall,  V.C:  Whether  or  not  the  distinction  which  has 
been  contended  for  between  the  present  case  and  JSllis  v. 
SelbyQ  and  the  other  cases  referred  to,  particularly  the 
case  of  Williams  v.  Kershaw  ('),  which  was  before  Lord 
Cottenham,  be  a  sound  one,  or  even  a  satisfactory  one,  I  do 
not  mean  to  say;  nor  whether  it  might  be  better  to  adopt 
the  view  suggested  by  Mr.  Eddis,  that  if  there  be  one  pur- 

fose  which  can  be  lawfully  executed  it  should  be  done ;  but 
am  of  opinion  that  I  am  bound  by  the  decisions  in  JSllis 
V.  8eU>y  and  the  other  cases  cited,  and  that  I  must  hold 
that  in  this  case  the  direction  has  reference  to  a  gift — a  trust 
which  the  court  cannot  execute.  It  could  not  execute  it  at 
the  date  of  the  death  of  the  testator,  nor  if  the  executors 
had  not  thought  fit  to  exercise  the  discretion  which  was 
vested  in  them.  The  observations  in  the  cases  show  that 
the  test  is  this :  that  the  court  is  not  to  wait  and  see  whether 
the  executors  will  appoint  to  charitable  objects  or  not,  but 
to  look  at  the  will  as  at  the -date  of  the  death  of  the  testa- 
tor, and  at  once  say  whether  the  gift  is  definite  or  indefinite, 
and  if  the  latter,  that  it  is  inoperative.  That  is  the  case 
here,  and  I  hold  that  the  gift  of  the  residue  fails,  and  that 
it  belongs  to  the  next  of  kin.  The  decree  will  be  virtually 
the  same  as  in  Williams  v.  Kershaw. 

Solicitors :  Field  &  Co. ;  Taylor  &  Hales  ;  F.  &  T.  Smith 
&  Sons ;  Fields  JRoscoe  &  Co.j  agents  for  R.  Enfield,  Not- 
tingham. 

(>)  6  Beav.,  800.  («)  1  Sim.,  862;  1  My.  A  Cr.,  886, 899, 

(»)  5  CI.  A  F.,  HI. 
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[8  Chfliicery  DiTimon,  588.] 
V.C.H.,  April  9,  1878. 

588]  *BowMAN  V.  Hyland. 

[1877    B.     876.] 

Vendor  and  Purehater — Ccntraet — JUacisdon  Clauae — Ab§eitee  of  7Me  in  Vendor. 

A  condition  in  a  contract  for  sale  that,  if  the  purchaser  shall  make  any  objection 
or  requisition  which  the  vendor  shall  be  unwilling  on  the  ground  of  expense  or  oth- 
erwise to  comply  with,  the  vendor  may  annul  the  sale,  does  not  enable  a  vendor  to 
rescind  the  contract  in  a  case  where  he  fitdls  to  show  any  title  whatever. 

By  an  agreement  in  writing  dated  the  13th  of  February, 
1877,  the  defendants  agreed  to  sell  and  the  plaintiff  to  pur- 
chase the  inheritance  in  fee  simple,  free  from  incambrances, 
of  a  piece  of  land  at  Camberwell  for  £165,  whereof  £10  was 
paid  on  the  signing  of  the  agreement,  and  the  balance  was 
to  be  paid  on  the  28th  of  February,  which  was  the  day  fixed 
for  the  completion  of  the  purchase.  The  agreement  con- 
tained the  following  clause : — 

"10.  If  the  purchaser  shall  make  any  objection  or  requi- 
sition in  respect  of  the  title,  or  of  any  other  matter  or  thing 
whatsoever  which  the  vendors  shall  be  unwilling  on  the 

ground  of  expense  or  otherwise  to  comply  with,  they  shall 
e  at  liberty,  notwithstanding  any  intermediate  negotiation 
in  respect  of  such  req^uisition  or  objection,  to  annul  the  sale, 
and  thereupon  the  said  contract,  and  all  matters  and  things 
therein  contained,  shall  be  at  an  end,  and  the  purchaser 
shall  receive  back  his  deposit,  but  without  any  costs,  inter- 
est, or  compensation." 

.  Requisitions  were  delivered  on  the  2d  of  March,  and  an- 
swered on  the  6th  of  March.  Early  in  the  month  of  April 
the  conveyance  was  prepared  and  engrossed,  but  before  it 
was  executed  it  was  discovered  that  instead  of  having  been 
seised  in  fee  of  the  property  at  the  date  of  the  contract,  the 
defendants  were  then  only  entitled  thereto  for  the  resi- 
due of  a  long  term  of  years  at  a  peppercorn  rent,  which  ex- 
pired on  the  26th  of  March,  1877,  shortly  after  which  day 
the  persons  entitled  to  the  reversion  entered  and  took 
possession. 

596]  *When  the  plaintiff  ascertained  that  this  was  the 
case,  he  objected  that  the  defendants  could  not  make  a 
title.  Some  fruitless  negotiations  ensued,  and  ultimately, 
on  the  14th  of  July,  1877,  the  vendors  gave  the  purchaser 
notice  that  they  annulled  the  sale  under  the  clause  in  the 
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contract  above  set  oat,  at  the  same  time  tendering  him  his 
deposit,  which  he  refused  to  accept. 

The  purchaser  then  brought  this  action  against  the  ven- 
dors, and  claimed  specific  performance  of  the  agreement ; 
or,  in  the  alternative,  for  the  return  of  the  deposit,  and 
damages  for  breach  of  the  agreement. 

Hastings^  Q.C.,  and  Boome,  for  the  plaintiff:  A  condi- 
tion of  this  character  does  not  enable  a  vendor  to  rescind  in 
a  case  where  he  has  failed  to  show  any  title  whatever :  Dtid- 
dell  V.  Simpson  {') ;  Dart's  Vendors  and  Purchasers  (').  The 
])laintiff  has  incurred  expense  in  the  investigation  of  the 
title  and  otherwise,  and  is  entitled  to  damages  from  the  de- 
fendants. 

W.  Pear  son  J  Q.C.,  and  Methold^  for  the  defendants: 
The  condition  applies.  The  contract  was  well  rescinded  by 
the  notice  of  the  14th  of  July,  and  all  the  purchaser  is  enti- 
tled to  is  the  return  of  his  deposit,  which  was  duly  tendered 
liim  ;  so  this  action  ought  to  be  dismissed  with  costs. 

Hall,  V.C:  It  seems  to  me  that  the  plaintiff  is  entitled 
to  judgment  for  such  damages  as  he  mav  have  been  put  to 
in  respect  of  the  non -performance  of  this  contract  by  the 
defendants.  It  is  said  that  the  defendants  in  this  case  have 
availed  themselves  of  the  18th  condition  of  sale,  and  that 
they  have  thereunder  put  an  end  to  the  agreement,  and  that 
their  having  done  so  operates  as  a  bar  to  this  action.  [His 
Lordship  then  referred  to  the  facts  of  the  case,  and  con- 
tinued:] 

The  10th  condition  itself  does  not  ajppear  to  me  to  apply 
to  the  present  case.  It  is  this:  "If  the  purchaser  shall 
make  any  objection  or  reg^uisition  in  respect  of  the  title,  or 
of  any  other  matter  or  thing  whatsoever  which  the  vendors 
shall  be  unwilling  on  the  *ground  of  expense  or  oth-  [590 
erwise  to  comply  with,"  then  the  vendors  should  be  at  nb- 
ertv  to  annul  the  sale. 

1  hold  that  such  a  condition  does  not  ajpply  to  a  case 
where  the  vendor  has  not  any  title  at  all.  The  words  **  un- 
willing on  the  ground  of  expense  or  otherwise  to  comply 
with  "  do  not  apply  to  a  case  where  there  has  been  an  ob- 
jection or  requisition  on  the  part  of  the  purchaser  in  effect 
saving  that  the  vendor  has  no  title,  and  that  the  property 
belongs  to  some  one  else.  The  purchaser  says  in  effect: 
"I  do  not  make  an  objection  or  requisition  m  respect  of 
anything  which  you  may  cure.  I  don' t  re<5^uire  you  to  re- 
move the  objection  or  requisition  by  purchasing  the  interest 
of  the  freeholder  which  you  have  contracted  to  sell  and  to 

(I)  Law  Rep.,  2  Ch.,  102.  (')  6th  ed.,  p.  168. 
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which  you  have  shown  no  title."  Non  constat  that  the 
freeholder  would  be  willing  to  sell.  The  matter  is  not  one 
capable  of  being  complied  with  as  between  vendor  and  pur- 
chaser, and  it  is  not,  in  my  judgment,  that  which  was  within 
the  contemplation  of  the  parties  when  this  clause  was 
framed. 

Further,  it  apnears  to  me  that  even  if  it  were  such  an  ob- 
jection as  could  oe  held  to  be  within  the  clause,  the  course 
taken  was  not  the  right  one.  The  matter  went  on  so  long 
after  the  time  when  the  vendors'  solicitors  knew  the  real 
position  of  the  case  with  reference  to  the  title,  without  any 
steps  being  taken,  that  I  hold  they  waived  the  right  of 
rescission  under  this  clause. 

His  Lordship  then  gave  judgment  for  the  plaintiff,  direct- 
ing an  inquiry  as  to  damages. 

Solicitors  for  plaintiff:  John  Attertborough  &  Co. 
Solicitors  for  defendants :  Blachford^  Miches^  KiUby  A 
Wood. 


[8  Chancery  DiviBion,  691.] 
V.C.a,  May  9,  1878. 

591]  *LeWIS  V.    NOBBS. 

[1877    L.    214.] 

Will — Direction  to  TVustees  to  invest — Rvnian  Railway  and  Egyptian  Sonde — TVnti 
Securitie*  passing  by  Delivery — Defalcation — Liability  of  TVustees — Next  FHemd  a 
Defendani^—Rules  of  Court,  1876,  Order  xvi,  r.  8. 

A  testator  by  will  c^ave  all  his  residae  to  trustees  upon  trust  to  invest  in  the  par- 
liamentary stocks  or  mnds,  or  upon  real  securities ;  and  the  will  contained  a  proviso 
that  as  often  as  the  trustees  should  think  it  expedient  so  to  do,  they  might  sell  out, 
transfer,  or  otherwise  vary  any  of  the  trust  moneys,  funds,  and  securities,  and  invest 
the  same  in  or  on  any  other  funds  or  securities  whatsoever : 

Hdd,  that  the  sale  of  New  £8  per  Cent.  Annuities  and  the  investment  of  the 
proceeds  in  Russian  railway  and  Egyptian  bonds  was  authorized,  and  not  a  breach 
of  trust 

Each  of  two  trustees  retained  possession  of  a  moiety  of  bonds  held  in  trust,  and 
which  passed  by  delivery,  and  one  trustee  committed  a  breach  of  trust : 

Jlelay  that  the  other  trustee  was  liable  to  make  good  the  loss  sustained. 

The  name  of  a  defendant,  who  was  also  the  next  friend  of  the  plaintiffs,  and  whose 
wife  was  a  defendant,  was  struck  out,  and  liberty  was  given  to  the  wife  to  defend 
separately. 

The  plaintiffs  were  J.  A.  Lewis  and  his  brother  and  sister, 
infants,  by  0.  H.  Gaunt,  their  stepfather  and  next  friend  ; 
and  the  defendants  were  two  trustees,  and,  by  amendment, 
the  said  0.  H.  Gaunt  and  his  wife  (the  plaintiffs'  mother) 
and  her  eldest  son. 

A.  C.  Macnin,  who  died  many  years  ago,  by  his  will,  made 
in  October,  1838,  after  bequeathing  certain  legacies,  gave  all 
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the  residue  of  his  estate  and  effects  to  two  trustees,  named, 
their  heirs,  executors,  &c.,  upon  trust,  to  sell  and  convert 
into  money  and  invest  the  same  in  the  parliamentary  stocks 
or  funds,  or  upon  real  securities  at  interest,  in  their  names, 
and  upon  trust  to  divide  such  trust  funds,  securities,  and 
premises  as  therein  mentioned.  By  a  codicil  made  in  1839 
the  testator  directed  that  the  share  of  his  daughter  (the 
plaintiffs'  mother)  should  be  held  by  the  trustees  upon  trust 
to  pay  the  income  to  her  for  life  for  her  sole  and  separate 
use,  without  power  of  anticipation,  and  after  her  death  to 
divide  the  share  amongst  her  children  equally. 

The  will  contained  the  following  clause :  Provided  always 
*that  it  should  be  lawful  for  the  trustees  and  the  sur-  [5^2 
vivor  of  them,  and  the  executors  and  administrators  of  such 
survivor,  and  their,  his,  or  her  assigns,  and  other  the  trus- 
tees or  trustee,  or  only  acting  trustees  or  trustee  for  the  time 
being  of  the  will  in  whom  or  in  whose  names  or  name  any 
stocks,  funds,  securities,  or  trust  moneys  ^^  shall  be  vested 
from  time  to  time  and  as  often  as  they  shall  think  it  expedi- 
ent so  to  do,  to  sell  out,  transfer,  or  otherwise  vary  or  alter 
all  or  any  of  the  said  trust  monevs,  funds,  and  securities, 
and  invest  the  same  or  any  part  thereof  in  or  on  any  other 
funds  or  securities  whatsoever,  but  so  that  the  same  trust 
moneys  and  premises  when  so  varied  or  altered  should  be 
held  upon  and  for  the  same  trusts."  The  trustees  originally 
appointed  possessed  themselves  of  the  estate  of  the  testator, 
and  after  satisfying  all  his  debts  divided  the  residue  and 
invested  the  share  of  his  daughter  and  her  children  in  the 
purchase  of  the  sum  of  £3,171  175.  lOd.  New  £3  per  Cent. 
Annuities.  The  daughter's  husband  (the  plaintiffs'  father) 
died  in  August,  1873,  and  she,  in  September,  1876,  inter- 
married with  C.  H.  Gaunt. 

In  October,  1874,  the  defendants  Nobbs  and  Gresham  were 
appointed  new  trustees,  and  the  above  mentioned  sum  of 
annuities  was  transferred  into  their  names.  On  the  30th  of 
October,  1874,  they  sold  out  the  annuities,  and  invested  the 
proceeds  in  the  purchase  of  2,600  Russian  railway  bonds, 
and  forty  Egyptian  bonds,  and  they,  at  the  request  of  his 
mother,  the  defendant  Mrs.  Gaunt,  lent  £250  to  the  defend- 
ant E.  J.  Lewis  on  his  personal  security.  The  trustees 
agreed  that  each  should  hold  one  half  of  the  Russian  rail- 
way bonds  which  were  transferable  by  delivery.  The  de- 
fendant Thomas  Gresham  was  a  solicitor,  and  in  November, 
1876,  he  became  insolvent,  and  afterwards  absconded,  and 
it  was  alleged  that  he  had  disposed  of  the  bonds  which  were 
in  his  possession,  and  applied  the  proceeds  to  his  own  use. 
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The  defendant  Nobba  placed  the  bonds  which  were  left  in 
his  possession  at  his  bankers,  where  they  had  ever  since  re- 
mained, and  he  had  regalarly  paid  the  income  to  the  defend- 
ant Mrs.  Gaunt.  The  bonds  had  become  reduced  in  value. 
It  was  charged  that  there  was  no  power  authorizing  the 
trustees  to  invest  the  trust  funds  in  such  securities,  and  that 
what  they  had  done  was  a  breach  of  trust,  and  the  plaintiffs 
claimed  a  declaration  that  the  trustees  were  jointly  and  sev- 
693]  erally  liable  to  make  good  *the  whole  of  the  trust 
funds,  and  that,  if  necessary,  there  might  be  administration 
by  the  court  of  the  trusts ;  and  costs.  It  appeared  that  the 
defendant  Mrs.  Gaunt  had  had  pecuniary  and  business 
transactions  with  both  the  defendants,  the  trustees,  and  that 
she  was  still  a  debtor  in  regard  to  them. 

Upon  an  objection  being  taken  on  behalf  of  the  defendant 
Nobbs  that  0.  H.  Gaunt,  who  had  been  made  a  defendant, 
was  not  a  proper  next  friend,  the  Vice- Chancellor,  after 
being  referred  to  Anonymous  CaseQ),  Payne  v.  Little  C), 
and  Kules  of  Court,  1875,  Order  xvi,  rule  8,  said  that  the 

S roper  course  to  pursue  would  be  to  strike  out  the  name  of 
.  H.  Gaunt  as  a  defendant,  and  give  his  wife  liberty  to  de- 
fend separately. 

The  name  was  accordingly  struck  out. 
W.  Pearson,  Q.C.,  and  C.  C.  Berkeley,  for  the  plaintiffs: 
The  investment  in  Russian  railway  bonds  and  Egyptian 
bonds  was  unauthorized  and  a  breach  of  trust,  and  the  trus- 
tees are  jointly  and  severally  liable  to  make  good  the  same 
sum  of  annuities  or  the  sum  which  they  realized.  Even  if 
the  new  investment  was  authorized,  the  trustees  were  not 
entitled  to  lend  the  £250  to  any  one  on  his  promissory  note 
or  bill  of  exchange,  that  being  merely  an  engagement  to  pay, 
and  not  a  security,  and  the  trustees  are  liable  to  ma^e  good 
that  sum.  A  trustee  is  not  justified  in  intrusting  a  co-trus- 
tee with  possession  of  trust  funds,  and  thus  enabling  him  to 
dispose  of  them  for  his  own  benefit ;  therefore,  as  the  de- 
fendant Nobbs  left  a  moiety  of  the  bonds  in  the  hands  of  his 
co-trustee,  instead  of  their  being  kept  under  the  joint  control 
of  the  trustees,  he  is  liable  for  the  defalcation  which  has 
been  committed :  Mendes  v.  GhiedaUa  (•).  When  the  breach 
of  trust  was  committed  the  bonds  were  of  a  higher  value, 
and  the  plaintiffs  are  entitled  to  have  that  value  realized 
or  made  good,  so  that  they  shall  not  suffer  any  loss :  Stret- 
ton  V.  Ashmall  (*). 

Dickinson^  Q.C.,  and  D.  L.  Alexander,  for  the  defendant 

(»)  11  Jur.,  268.  (»)  2  J.  &  H.,  269. 

O  18  Beav.,  114.  (*)  8  Drew.,  9. 
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Nobbs:  There  was  no  frandolent  breach  of  trust  on  the 
part  of  this  *defendant.  He  has  acted  in  good  faith  [594 
and  with  reasonable  caution,  and  with  the  approval  and  con- 
currence of  the  plaintiffs  mother,  the  tenant  for  life  of  the 
trust  funds.  He  believed  that  his  co-trustee  was  an  honor- 
able man  up  to  the  time  when  he  absconded,  and  he  has  at 
various  times  assisted  the  plaintiffs  mother  in  her  distress. 
The  investment  in  the  bonds  was  fully  authorized,  and  there- 
fore in  that  respect  there  was  no  breach  of  trust.  The  loan 
to  the  son  was  upon  the  security  of  a  policy  of  insurance  on 
his  life,  and  a  charge  upon  his  reversionary  interest ;  and  if 
that  should  be  held  to  be  not  a  good  security,  then  the  son 
should  be  ordered  to  pay  the  money  into  court  at  once ;  at 
any  rate,  there  ought  to  be  a  declaration  that  as  between 
him  and  the  trustees  he  is  primarily  liable,  and  there  ought 
to  be  an  inquiry  as  to  what  interest  has  been  and  to  whom 

{)aid,  and  the  extra  income  derived  by  the  mother  from  this 
oan  ought  to  be  applied  in  making  good  the  principal  which 
might  not  be  paid  by  the  son,  the  loan  having  been  made  at 
the  request  of  the  mother  when  she  was  discovert.  The  in- 
vestment in  the  bonds  being  a  proper  one,  the  utmost  the 
defendant  Nobbs  is  answerable  for  are  the  bonds  which  he 
retained  possession  of,  and  those  he  will  produce.  He  ought 
not  to  be  held  liable  for  any  loss  which  may  have  resulted 
through  the  conduct  of  his  co- trustee.  Subject  to  the  moiety 
of  the  bonds  being  restored,  the  defendant  Nobbs  will  be  en- 
titled to  his  costs  as  between  solicitor  and  client,  and  all 
expenses  properly  incurred  as  trustee. 

&  C  Berkeley^  appeared  for  the  other  defendants,  except- 
ingThomas  Gresham. 

Hall,  V.C:  I  am  of  opinion  that  the  trustees  were  au- 
thorized by  the  proviso  in  the  will  to  invest  the  trust  funds 
in  the  bonds ;  but  though  a  proper  investment,  I  think  that 
the  defendant  Nobbs  did  not  discharge  his  duty  in  allowing 
his  CO- trustee  to  retain  possession  of  one  half  of  the  bonds, 
and  the  course  pursued  enabled  the  co-trustee  to  improperly 
deal  with  them.  The  duty  of  the  trustees  was  to  make  an 
investment  in  the  names  of  both,  so  that  the  bonds  should 
not  be  transferable  without  the  action  of  both,  or,  *as  [595 
the  bonds  were  transferable  by  delivery,  care  should  have 
been  taken  that  there  could  not  be  any  improper  disposition 
of  them.  The  arrangement  made  by  the  defendant  Nobbs 
being  improper,  he  is  liable  for  the  illegal  dealing  with  the 
moiety  of  the  bonds  of  his  co-trustee. 

There  must  be  a  declaration  of  the  defendant  Nobbs'  lia- 
bility, and  an  inquiry  as  to  when  and  how  and  under  what 
"i^  Eng.  Rep.  64 
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circumstances  the  bonds  were  sold  by  Thomas  Gresham,  and 
what  was  the  market  value  at  the  time,  and  what  sum  was 
realized,  and  what  became  of  it ;  and  if  these  facts  cannot 
be  ascertained,  or  what  were  the  proceeds  which  came  to 
the  hands  of  Gresham,  then  the  liability  will  extend  t<)  the 
value  of  the  bonds  at  the  time  when  they  were  placed  in 
Gresham' s  hands  in  October,  1874. 

As  to  the  loan  to  the  son,  I  think  that  the  security  taken 
by  the  trustees  was  not  warranted.  It  was  a  breach  of  trust, 
and  there  must  be  a  declaration  that  the  trustees  are  jointly 
and  severally  liable  to  pay  that  money;  and  also  a  declara- 
tion that  the  son  is  also  liable  to  pay  it,  and  that,  as  between 
him  and  the  trustees,  he  is  primarily  liable  to  do  so ;  and  I 
shall  order  that  the  money  be  paid  within  six  months  by 
either  the  son  or  the  trustees. 

Though  the  defendant  Nobbs  has  committed  a  breach  of 
trust,  I  consider  that  a  personal  imputation  ought  not  to 
have  been  made  against  him.  That  was  not  necessary  to  the 
plaintiffs'  case ;  therefore  as  regards  him  I  shall  make  no 
order  as  to  costs,  he  will  have  neither  to  pay  nor  receive 
any,  but  there  must  be  an  order  for  the  payment  of  costs 
against  the  defendant  Thomas  Gresham. 

Solicitors:  Gomyns  R,  Berkeley ;  Lewis  &  Sons, 

See  23  Eng.  Rep.,  300  note  ;  23  £ng.  For  a  case  where  administratore  were 

Kep. ,  165  note.  held  justifiable  in  selling  and  accepting 

The  aathoritj  given  an  administrator  Confederate  treasury  notes  in  pay- 
to  sell  lands  to  pay  debts  is  a  personal  ment,  see  Lingle  «.  Cook,  82  Gratt. 
trust,  which  he  has  no  authority  to  (Va.),  262. 

delegate  to  another.  He  may  employ  A  guardian,  who  was  appointed  at  his 
an  auctioneer  to  make  the  sale,  but  he  own  request,  was  held  personally  re- 
must  be  present  and  direct,  superintend  sponsible  for  the  loss  of  his  ward's 
and  control  the  sale  :  Kellogg  v.  Wil-  legacies,  where  sdch  loss  was  directly 
son,  89  Ills.,  357.  .  attributable  to  his  want  of  business 

Where  a  sale  is  made  under  a  deed  judgment,  if  not  culpable  negligence : 

of  trust,  it  is  the  duty  of  the  trustee  Stolhoff  v.  Reed,  32  N.   J.  £q.,  213. 

to  be  present  for  the  purpose  of  observ-  So,  for  taking  a  second  mortgage  : 

ing  its  progress,  protecting  the  interests  Gilmore  v.  Tuttle,  32  N.  J.  Eq.,  611 

of    the    parties    concerned,    rejecting  and  note. 

fraudulent  bids,  and,  if  necessary,  ad-  A  guardian  is  not  responsible  for  the 

journing  the  sale.     It  is  not  sufficient  loss  of  funds  occurring  by  reason  of  his 

that  he  is  present  at  its  opening  and  depositing  them  for  safe  keeping  in  a 

close,  if  he  absents  himself  during  its  bank,  except  when  it  was  known  that 

progress  :     Brickenkamp  v.   Rees,  69  such  bank  was  unsafe  :  Minor's  Elstate, 

Mo.,  426.  1  My  rick  (Prob.)  R.,  230. 

In  managing  trust  property,  trustees  A    testator   directed  his  execatore, 

must  use  as  much  care  as  prudent  men  within  two  years  after  his  death,   to 

ordinarily  adopt  in  their  own  business —  invest  the  sum  of    $5,000  "in  such 

more    cannot   be   required    of    them :  stocks  or  other  productive  property  as 

Carpenter  v.  Carpenter,  12  R.  I.,  544;  they    may  deem   advisable,  in    their 

Lingle  v.  Cook,  32  Gratt.  (Va.),  262.  names  as  executors,"  for  the  benefit  of 
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his  grandson,  the  trust  fund  to  be  paid  to  be  held  for  the  sole  use  and  benefit 

over  to  the  grandson  when  twenty-five  of  the  testator's  widow  during  her  life, 

years  of  age.  and  at  her  death  to  be  sold,  and  the 

The  executors  within  the  time  lim-  proceeds  to  be  distributed — one  half  as 
ited  opened  an  account  in  their  books,  the  widow  might  direct  by  will,  and 
in  which  they  charged  themselves  as  the  other  half  to  the  heirs  of  the  testa- 
trustees,  and  credited  the  grandson  tor's  sister — made  a  judicious  and 
with  $5,000.  They  invested  the  sum  proper  purchase  of  land,  as  he  thought 
in  three  United  States  7-30  coupon  and  intended,  in  execution  of  the  wiU, 
bonds,  and  two  coupon  bonds  of  the  but  innocently  and  ignorantly  took  the 
State  of  Rhode  Island.  These  bonds  title  In  the  name  of  the  widow  abso- 
they  put  into  an  envelope,  labelled  lutely,  not  knowing  that  the  trusts  ex- 
"  Investment  of  five  thousand  dollars  pressed  in  the  wiU  should  be  recited 
for"  the  grandson,  with  the  date  of  the  in  the  deed  ;  it  was  held  that  this  did 
purchase,  put  this  envelope  into  a  tin  not  amount  to  a  conversion  of  the  fund 
box,  and  put  the  tin  box  into  the  vault  or  a  breach  of  trust,  and  that  as  the  land 
of  a  bank  in  Providence.  Held,  that  had  not  been  alienated  or  incumbered, 
by  these  acts  of  the  executors  the  trust  the  court  would  correct  the  deed  so  as 
of  the  grandson  was  properly  and  to  recite  the  trusts  therein,  and  that 
legally  constituted.  this  was  all  the  eetiui  que  trust  could 

The  bank  vault  was  robbed  and  the  fairly  ask :     Lyell    v.    Hammond,  2 

bonds  lost.     Subsequently  the  execu-  Lea  (Tenn.),  878. 

tors,   by  giving  indemnity,  obtained  A  co-trustee,  acting  for  conformity 

through  an  agent,  whom  they  had  rea-  merely,  to  enable  another  who  takes 

son  to  believe  honesty  the  issue  of  new  upon   himself    the   more    responsible 

United  States  bonds  in  place  of  those  duties  of  an  active  trustee,  to  transmit 

stolen.      The  agent   appropriated  the  or  acquire  title,  or  make  collections,  is 

bonds,  and  but  a  portion  of  their  value  not  in  general  responsible  for  the  estate 

could  be  recovered.     Held,  that  the  ex-  thus  coming  to  the  hands  of  the  active 

ecntors  or  trustees  were  not  liable  for  trustee.     But  a  co-trustee  seeking  to 

the  loss  caused  either  by  the  robbery  of  escape  liability  on  the  ground  that  he 

the  vault  or  by  the  theft  of  the  agent,  acted   merely   for  conformity,  should 

The  trustees  deposited  in  a  savings  raise  that  issue  in  his  pleadings,  and 
bank  the  money  recovered  from  the  the  burden  would  be  on  him  of  ^ow- 
agent.  Held,  that  this  investment  com-  ing  that  the  active  trustee  alone  col- 
plied  with  the  directions  of  the  will  :  lected  and  controlled  the  fund  :  Gray 
Carpenter  «.  Carpenter,  12  R.  I.,  544.  D.  Reamer,  11  Bush  (Ky.),  113. 

An  administrator  is  liable  for  any  Where  a  deed  of  trust  directs  in  plain 

funds  of  the  estate  loaned  to  any  one  terms   in    what    particular    securities 

for  any  other  purpose  than  as  a  secu-  funds  coming  into  the  hands  of  the 

rity :     Estate    of    Lacoste,   1  My  rick  trustees  shall  be  invested,  and  how 

(Prob.)  R.,  67.  until  so  invested  they  shall  be  held. 

If  a  ffuardian  loan  trust  funds  im-  the  court  cannot  by  its  judgment  defeat 

prudently,   and  without  security,   he  the  intentions  of  the  creator  of  the 

must  make  gfood  the  loss  :     Minor's  trust,  and  the  beneficiaries  thereunder. 

Estate,  1  Myrick  (Prob.)  R.,  230.  by  directing  different  investments. 

In  investing  funds,  a  trustee  is  held  Without  the  consent  of  those  benefi- 

to  perfect  good  faith,  and  the  exercise  cially  interested  in  the  trust,  invest- 

of  such  reasonable  care  in  the  execution  ments  directed  to  be  made  in  first  mort- 

of  his  trust,  as  would  be  given  by  a  gage  securities  cannot  be  made  through 

prudent  man  in  his  business,  and  is  re  the  judgment  of  the  court,  in  those  of 

sponsible  for  any  negligence  creating  an  inferior  lien. 

loss,  or  for  want  of  ^ooA  faith  produ-  For  the  purpose  of  securing  such 

cing  injury,  and  will  be  held  to  repair  change  in  investment,  the  trustees  do 

and  make  good  the  loss  or  injury  in  not  represent  the  beneficiaries,  and  an 

case  of  failure  to  perform  the  duties  action  to  this  end  cannot  be  prosecuted 

required  of  him  according  to  this  rule  :  in  their  names,  the   beneficiaries  not 

Lyell  «.  Hammond,  2  Lea  (Tenn.),  878.  being  parties  defendant,  and  having 

Where  an  executor  who  was  charged  no  opportunity  to  be  heard  in  relation 

with  the  investment  of  a  fund  in  land  to  the  propriety  of  granting  such  relief : 
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Clarke   f>.  St.    Loais,    etc.,  58    How.  ecntion  of  the  bond:    State  v.  Shack- 

Pr. ,  21 .  leford,  66  Miss. ,  648. 

A  married  woman  may  acquiesce  in  An  appropriation  of  the  amounts  due 

an  unaathorized  investment  of  trust  on   several   successive  official   bonds, 

property  given  to  her  sole  and  separate  respectively  indorsed  on  the  bonds  and 

use,  so  as  to  bar  her  right  of  action  ngned  hj  the  sureties  therein,  is  con- 

against  her  trustee  therefor.     She  is  dusive  in  the  absence  of  fraud  or  mis- 

not  estopped  however  by  such  acquies-  take  :    Pickering  v.  Day,  2  Del.  Chy., 

cence  from  seeking  a  withdrawal  of  the  383. 

fund  from   the   unauthorized   invest-  As  to  the  application  of  payments 

ment,  and  the  placing  of  it  as  required  made  by  the  principal  in  such  a  case, 

by  the  trust :    Sherman  v.  Parish,  53  see  Pickering  «.  Day,  2  DeL  Chy.,  383, 

N.  Y.,  483.  866^. 

In  Tennessee,  the  cases  as  to  when  H.  was  appointed  treasurer  for  the 

the  court  will  sanction  an  act  already  county  of  Queens,  on  the  15th  of  March, 

done,  without  direction  of  the  court,  1862,  giving  a  bond  in  the  sum  of 

are  conflicting,  the  court  saying  (Mitch-  $4,000  with  sureties  for  the  perfoim- 

ell  «.  Webb,  2  Lea,  152),  "  If  the  ap-  ance  of  the  duties  of  his  office.     He 

plication  be  made  in  advance,  the  in-  continued  to  hold  the  office  until  the 

terest  of  the  minor  is  alone  looked  to ;  15th  of  March,  1868.     Having  failed 

whereas,  if  made  after  the  mischief  is  to  account  for  and  pay  over  certain 

done,  it  is  the  interest  of  the  guardian  moneys  received  by  him  as  such  treas- 

which  is  at  stake.     The  issue  is  com-  urer,  after  the  first  year  for  which  he 

pletely  changed ;  and,  at  any  rate,  the  was  appointed  to  the  office,  an  action 

subsequent  approval  of  the  act  of  the  was  brought  on  the  bond  :  Held  that 

guardian  in  breaking  into  the  corpus  the  office  of  county  treasurer  under 

of  the  ward's  estate  is  one  of  the -most  the  Revised  Statutes  (3d  series),  chap, 

delicate  and  responsible  duties  which  45,   §  1,   being  an  annual  office,  the 

devolves  upon  a  court  of  chancery."  bond  made  by  H.  and  the  other  defend- 

The  liability  of  a  surety  on  a  new  ants  as  his  sureties  did  not  extend  be- 

bond,  executed  by  a  guardian  after  a  yond  the  first  year  he  held  that  office, 

conversion  of  his  ward's  estate,  is  only  and  as  there  was  nothing  to  show  Uiat 

prospective.  there  was  any  defalcation  during  that 

Where,  on  the  execution  of  such  new  year,  there  must  be  judgment  for  the 

bond,  the  guardian,  as  such,  has  in  fact    defendants  :    Att'y-General  v.  , 

no  assests,  such  surety  is  not  liable,  1  Nova  Scotia  Dec.,  485. 

though  the  guardian  then   and  sub-  The  sureties  upon  an  official  bond  are 

sequently  charge  himself  in  his  reports  not  liable  for  a  defalcation  of  their  prin- 

to  the  court  as  with  assets  on  hand :  cipal  occurring  during  a  term  preoed- 

Lorvy  «.  State,  64  Ind.,  421.  ing  that  for  which  the  bond  was  given  ; 

Where  a  guardian's  bond  does  not  nor  are  they  made  liable  because  their 

plainly  express  the  intention  that  it  principal    had,   during  the   term    for 

shall  have  a  retrospective  operation,  which  the  bond  was  given,  property 

the  sureties  thereon  are  not  liable  for  out  of  which  he  mifht  have  provided 

the  value  of  the  property  of  the  ward  funds  to  make  good  the  defideation  : 

which  the  guardian  had  sold  and  con-  Bissell  «.  Saxton,  77  N.  Y.,  191. 

verted  to  his  own  use  before  the  ex-  Where  a  county  treasurer,  in  a  county 

ecution  of  the  bond  :    State  «.  Shack-  under  township  organization,  who  is 

leford,  56  Miss.,  648.  also  collector,  receives  taxes  belonging 

The  sureties  on  a  guardian's  bond  to  the  county,  he  will  be  considered  as 

conditioned  that  *'he  shall  faithfully  holding  the  same  as  collector  until  he 

account  with  the  court  for  the  mange-  reports  them  to  the  county  clerk,  as 


ment  of  the  property  and   estate  of  quired  in  sec.  290  of  the  Revenue  Act ; 

of  the  ward,  and  shall  in  all  respects  and  until  this  is  done  his  sureties  mi 

perform  the   duty  of  guardian,"    are  his  bond  as  treasurer  are  not  liable  for 

not  liable  for  the  failure  of  the  guar-  ike  same,  but  his  sureties  as  collector 

dian  to  account  for  the  value  of  prop-  are  liable. 

erty  of   the   ward   converted   by  the  In  counties  under  township  organisa- 

guardian  to  his  own  use  before  tiie  ex-  tion,  there  are  distinct  duties  involved 
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in  the  offices  of  coantj  treasurer  and  to  the  first  administrator  or  some  as- 

county  collector,  though  exercised  by  signee,  or  surrendering  the  same  for 

the  same  person,  and  his  bond  as  col-  cancellation. 

lector  secures  the  performance  of  duties  Where  the  first  administrator  has 

not  covered  by  his  bond  as  treasurer,  surrendered    to  the  defendnnts,   who 

such  as  relate  to  state,  corporation  and  were   bankers,  certificates  of  deposit 

other  taxes  not  given  to  the  county :  which  they  had  given  to  the  deceased 

People  V.  Hoover,  92  Dls.,  575.  without  receiving  full  payment,   the 

Where  an  officer,  elected  for  a  sec-  administrator  ds  wnis  non  cannot  main- 

ond  term,  has  in  his  hands  at  the  be-  tain  an  action  against  them  for  the  bal- 

ginning  of,  and  after  he  gives  a  bond  for  ance.     The  transaction  is  the  same  as 

that  term,  public  moneys  which  came  if  the  first  administrator  had  been  p&id 

into  his  hands  during  his  first  term,  in  full  and  had  re-deposited  a  part  of  the 

his  failure  thereafter  to  pay  and  account  money.     In  that  case  the  defendants 

therefor  is  a  breach  of  the  condition  of  would  be  liable  to  him  and  he  would 

the  bond,  and  the  sureties  are  liable  :  be  liable  over  to  the  plaintiff,  but  there 

Braid,  etc.,  v.  Fonda,  77  N.  T.,  950.  would  be  no  liability  as  between  the 

That  an  administrator  has  charged  defendants  and  the  plaintiff  :  Brooks  v. 

himself  in  his  inventory  with  an  ac-  Mas  tin,  69  Mo.,  58. 

count  against  himself  on  the  books  of  A  complaint  against  a  party  for  fulure 

bis  intestate,  is  open  to  explanation ;  to  proceed  to  collect  a  note  is  fatally 

and  whether  this  charge  on  the  intes-  defective  if  it  fails  to  allege  that  plain- 

tate's  books,  at  the  time  of  his  death,  tiff  was  damaged  by  the  f^ure  :  Ferry 

represented  a  subsisting  indebtedness  v.  Masser,  68  Mo.,  477. 

of  the  administrator  to  him,  is  a  ques-  An  out-of-town  note  or  draft  depos- 

tion  to  be  determined  by  the  circum-  ited  with  a  bank  for  collection  may  be 

stances  of  the  case  :  Matter  of  Camp's  sent  by  mail  to  the  bank  on  which  it  is 

Estate,  6  Mo.  App.  Rep.,  663.  drawn  or  made  payable,  provided  that 

Under  the  Indiana  statute  (2  R.  S.,  be  the  ordinary  method  of  transacting 

1876,  p.  500,  §  19),  whenever  two  or  such  business.     Such  first  mentioned 

more  persons  are  appointed  executors  bank  is  authorized  to  surrender  the  note 

or  administrators  of  a  decedent's  es-  given  for  collection,  to  the  bank  upon 

tate,  each  should  *' execute  a  separate  which  it  was  drawn,  on  receiving  its 

bond "  conditioned  that  he  will  faith-  draft  for  the  amount, 

fully  discharge  his  duties  as  such  ex-  In  an  action  against  a  bank  for  neg- 

ecutor  or  administrator  ;  and  where  two  ligence,  while  acting  as  a  collection 

persons  as    administrators   execute  a  agent,  it  is  incumbent  on  the  plaintiff  to 

single  bond,  jointly,  with  sureties,  such  prove  in  what  respect  the  defendant  has 

bond  must  be  construed  as  if  each  of  been  negligent.     So  lon^  as  the  coll  ect- 

the  principal  obligors  therein  had  there-  ing  agent  has  pursued  the  ordinary  and 

by  executed  a  separate  bond,   in  the  reasonable  methods  of  making  the  col- 

same  penalty,  with  the  same  sureties,  lection,  it  is  free  from  fault.     What  is 

and  subject  to  the  same  conditions ;  sufficient  evidence  of  agency,  consid- 

and  in  such  case,  after  the  resignation  ered.  The  effect  of  not  presenting  a  note 

of  his  trust  by  one  of  such  administra-  or  check  payable  at  the  particular  place 

tors,  the  other  may  bring  and  maintain  where  it  is  payable,  discussed  and  ex- 

an  action  against  him  and  his  sureties  plained.     Payment  made  by  check  or 

upon    such    bond    for  breaches   com-  note,  when  inoperative  if  such  check  or 

mitted  by  him  alone  as  upon  his  sepa-  note  be  dishonored.     Effect  of  failure 

rate  bond:  State  t).  Wyant,  67Ind.,  25.  of  the  bank   pending  the  collection. 

In  a  suit  brought  by  an  administrator  Insolvency   must  be  proved  and  will 

ds  bonis  nan  for  the  amount  of  a  debt  not  be  presumed  :    Indig  v.  National, 

due  to  the  deceased,   for  which  the  etc.,  59  How.  Pr.,  10,  reversing  S.  C, 

debtor  has  ^ven  his  promissory  note  16  Hun,  200. 

payable  to  the  first  administrator,  the  Where  the  plaintiff  deposited  with  the 

plaintiff  cannot  recover  on  the  note  defendant,  for  collection,  a  sight  draft, 

without  showing  that  it  has  come  into  which  the  defendant  sent  to  its  agent, 

his  possession  ;  neither  can  he  recover  a  corresponding  bank,  for  collection, 

on  the  original  consideration,  without  and    such  correspondent,    before    the 

showing  that  the  note  has  not  been  paid  draft  had  been  collected,  but  supposing 
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that  it  had  been,  credited  the  amount  the  draft,  and  stated  that  it  would  be 
thereof  to  the  defendant,  who  there-  compelled  to  look  to  it  for  payment  of 
upon  gave  credit  therefor  to  the  plain-  it,  and  afterwards  rendered  the  plain- 
tiff, and  the  correspondent  bank  after-  tiff  an  account  without  charging  the 
wards,  having  discovered  its  mistake,  draft  back  to  him,  and  continued  for 
charged  back  the  amount  of  the  draft  two  years  to  render  him  accounts  in  the 
to  the  defendant,  and  the  plaintiff,  be-  same  way:  Held,  that  there  was  an 
ing  notified  of  these  facts,  refused  to  account  stated  in  respect  to  the  draft 
back  the  draft  or  have  the  amount  of  which  precluded  the  defendant  from 
it  charged  to  his  account,  and  the  de-  denying  its  liability  to  the  plaintiff 
fendant  thereupon  accused  its  oorre-  therefor:  Harley  v.  Eleventh  Ward 
spondent  with  delay  in  not  returning  Bank,  7  Daly,  476. 


[8  Chancery  Division,  696.] 
C.J.B.,  April  1,  1878. 

596]     *^^  ^^  Craycbaft.    JEx  parte  Brotvnlng. 

Fi,  fa. — Seizure  wUhotU  Sale — SubaequerU  lAquidaHoH — Coeta  of  Potaeuian  and  of  pre- 
paring  for  Sale — Payment  6y  Truttee — Bankrt^pley  Act,  1869,  «.  87. 

A  sheriff's  officer  seized  the  goods  of  a  trader  debtor  under  tk/Lfa.  for  more  than 
£60,  and  advertised  them  for  sale.  Before  the  sale  could  take  place  the  debtor  filed 
a  petition  for  liquidation,  and  the  trustee  obtained  an  injunctioD  reetraininf  the  sale, 
and  possession  was  then  given  up.  Upon  the  application  of  the  sheriff  for  liis 
expenses : 

MM,  that  the  facts  of  there  having  been  no  sale,  and  the  liquidation  of  the  debtor, 
did  not  affect  the  right  of  the  sheriff  to  be  paid  by  the  trustee  the  necessary  expeoaes 
of  possession  and  of  preparing  for  sale. 


[8  Chancery  Division,  601.] 
C.J.B.,  May  18,  1878. 

601]    *J^  ^^  Blanshard.    JSx  parte  Hatterslky. 

Liquidation — Order  and  Diapotiiion — TTiree   Yeanf  SyatemofBire — Ouaiom — Hanli- 

ruptcy  Act,  1869,  a.  16,  euba.  5. 

Four  months  previously  to  his  bankruptcy  the  debtor  hired  a  piano  from  H.  A  Co. 
upon  the  following  written  terms  :  £16  a  year  for  three  years  by  equal  monthly 
payments  of  26«. ;  at  the  expiration  of  which  term  the  piano  became  the  absolute 
property  of  the  hirer ;  but  in  case  the  instalments  were  not  paid,  or  in  the  event  of 
the  death,  bankruptcy,  or  insolvency  of  the  hirer  before  the  expiration  of  the  t^rm, 
H.  A  Co.  were  to  be  at  liberty  to  determine  the  hiring  and  take  possession  of  the  in- 
strument. There  was  no  special  mark  or  label  on  the  piano  to  show  that  it  was  not 
the  property  of  the  debtor.  Upon  the  bankruptcy,  H.  dk  Co.  removed  the  piano  from 
the  debtor's  premises.  The  trustee  claimed  the  piano  as  bein|^  within  the  order  and 
disposition  of  the  debtor.  There  was  evidence  of  a  custom  of  letting  pianos  on  such 
terms: 

Held,  that  the  custom  was  sufficiently  established,  and  one  which  the  ordinary  cred- 
itors of  a  bankrupt  must  be  reasonably  presumed  to  have  known,  and  accordingly  that 
the  agreement  for  hire  was,  on  the  principle  of  Ex  parte  Pov/kU  (*),  valid,  and  did  not 
come  within  the  mischief  contemplated  by  the  Bankruptcy  Act,  1869,  s.  16,  subs.  6. 

This  was  an  appeal  from  an  order  of  the  Sheffield  County 
Court.     T.  N.  Blanshard,  the  debtor,  a  beer-house  keeper 

(»)  1  Ch.  D.,  601. 
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carrying  on  business  at  Sheffield,  took  from  the  appel- 
lants, Messrs.  W.  Hattersley  &  Co.,  pianoforte  dealers,  Shef- 
field, a  piano  of  the  value  of  £45  on  the  system  known  as 
the ''three  years'  system."  The  terms  of  this  hiring  were 
specified  in  an  agreement  dated  the  21st  of  August,  1877 
(which  was  stamped  with  a  6d.  agreement  stamp),  and  were 
as  follows : — 

"Received  from  Mr.  William  Hattersley  a  walnut  piano 
on  hire  at  £15  per  year,  payable  by  equal  monthly  instal- 
ments, the  first  payment  to  be  made  on  the  21  st  day  of  Au- 
gust, 1877.  And  I  the  undersigned  N.  Blanshard  undertake 
not  to  remove  the  said  instrument  from  61  West  Street, 
without  the  previous  consent  in  writing  of  the  said  William 
Hattersley,  and  also  to  keep  the  same  in  proper  order  and 
condition.  And  it  is  agreed  that  in  case  default  is  made  in 
payment  of  the  said  instalments,  or  any  of  them,  *or  [602 
in  the  event  of  the  said  N.  Blanshard  dying  or  becoming 
bankrupt,  or  insolvent,  or  of  any  valid  execution  being  issued 
against  him,  or  his  effects,  or  of  his  making  an  assignment 
of  bis  effects,  then  the  said  William  Hattersley  snail  be 
at  liberty  at  once  to  determine  and  put  an  end  to  the  said 
hiring,  and  to  take  possession  of  the  said  instrument,  and 
that  m  case  he  does  so  during  the  currency  of  a  month  the 
said  N.  Blanshard  shall  pay  to  him  a  proportion  out  of  the 
sum  payable  for  such  month. 

(Signed)        "N.  Blanshard." 

"Memorandum,  that  if  the  said  N.  Blanshard  shall  con- 
tinue to  pay  the  said  sums  regularly  until  the  same  shall 
amount  to  £46,  the  said  William  Hattersley  will  thereupon 
(in  consideration  of  such  payment)  assign  and  relinquish  all 
his  right  in  the  said  instrument  in  favor  of  the  said  N.  Blan- 
shard, and  the  same  shall  thereupon  become  his,  but  until 
such  payment  in  full,  the  said  N.  Blanshard  shall  have  no 
property  whatever  in  the  said  instrument, otherwise  than  as 
the  hirer  thereof  only. 

(Signed)        ' '  W.  Hattersley. ' ' 

There  was  also  a  card  left  with  the  instrument,  upon  which 
was,  "  Purchase  price  £39  15s.    Hiring  price  £45.^' 

The  first  instalment  was  paid.  The  piano  had  the  maker's 
name,  W.  Hattersley  &  Co.,  upon  it  in  the  usual  way,  but 
otherwise  there  was  no  special  label  or  mark  affixed  to  show 
that  it  was  not  the  property  of  the  debtor. 

On  the  11th  of  December,  1877,  the  debtor  filed  his  peti- 
tion for  liquidation,  and  on  the  12th  of  December  a  receiver 
and  manager  of  the  debtor's  estate  was  appointed. 
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On  the  17th  of  December  Messrs.  Hattersley  removed  the 

Eiano  to  their  own  warehouse,  three  instalments  for  hire 
eing  due  to  them  at  this  time.  The  trustee  claimed  the 
piano  on  behalf  of  the  creditors  as  being  within  the  order 
and  disposition  of  the  debtor ;  Messrs.  Hattersley,  however, 
refused  to  deliver  up  possession,  and  upon  the  trustee's  ap- 
plication, the  judge  of  the  SheflBleld  County  Court,  consider- 
ing that  the  agreement  for  hire  was  in  its  terms  an  evasion 
of  the  bankruptcy  law,  directed  Messrs.  Hattersley  to  deliv- 
er up  the  instrument  to  the  trustee.  Prom  this  order 
Messrs.  Hattersley  appealed. 
603]    *The  question  was  whether  the  custom  of  hiring 

f)ianos  on  the  ''three  years'  system"  was  sufficiently  estab- 
ished  to  prevent  the  operation  of  the  order  and  disposition 
clause.  Bankruptcy  Act,  1869,  s.  15,  subs.  5.  There  was 
evidence  from  numerous  pianoforte  dealers  and  makers  from 
different  parts  of  the  country  to  the  effect  that  the  "  three 
years'  system"  was  a  custom  well  known  to  the  mercantile 
world  and  the  public  generally.  Since  this  order  ttie  trus- 
tee had  disappeared,  out  the  committee  of  inspection  had 
instructed  counsel  to  appear  in  support  of  the  order  of  the 
county  court  judge. 

WinsloWy  Q.C.,  and  R,  T.  JReidy  for  the  appellants: 
The  evidence  as  to  the  custom  of  letting  out  pianos  on  the 
hire-purchase  system  is  clear  and  uncontradicted,  and 
proves  that  the  custom  is  universally  known  and  practised, 
and  that  it  is  one  which  the  ordinarv  creditors  of  the  debtor 
may  be  reasonably  presumed  to  have  known,  JEx  parte 
Powell  (*) ;  and  the  evidence  of  custom  is  stronger  in  the 
present  case  than  it  was  there.  When  such  a  custom  is 
sufficiently  proved,  reputed  ownership  is  excluded:  JSx 
parte  Watkins  (') ;  JEx  parte  Vatcx  (•) ;  JEx  parte  Stooke  (*). 
This  is  not  a  case  of  a  man  making  a  custom  for  himself, 
as  in  In  re  Bill  (*),  where  the  decision  would  have  been 
against  the  trustee,  had  the  custom  been  satisfactorily 
established. 

The  custom  of  hiring  pianos  on  the  terms  of  the  agreement 
between  the  debtor  and  Messrs.  Hattersley  is  quite  usual, 
and  is  not  denied,  and  is  no  evasion  of  the  bankruptcy  law  ; 
by  its  terms  the  latter  have  only  a  reasonable  security  as 
long  as  any  instalments  remain  unpaid. 
£1.  Cooper  Willis^  for  the  committee  of  inspection :    I  can- 

(>)  1  Ch.  D.,  601.  (»)  Law  Rep.,  9  Ch.,  602;    10  Eng.  R., 

(«)  Law  Rep.,  8  Ch.,  620;   6  Eng.  R.,    618. 
466.  {*)  20  W.  R.,  926. 

(*)  1  Ch.  D.,  603  n. 
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not  deny  that  there  is  strong  evidence  in  support  of  the 
custom  among  the  trade,  but  the  agreement  in  its  terms  is 
unreasonable,  and  is  merely  an  evasion  of  the  bankruptcy 
law.  Any  provisos  for  increase  of  security  in  the  event  of 
the  hirer's  bankruptcy,  or  giving  one  creditor  an  undue 

5 reference  over  the  *other  creditors,  is  bad :  Ex  parte  [604 
fackay  (') ;  Ex  parte  Williams  (•).  Suppose  the  debtor 
had  paid  all  except  the  last  instalment  and  then  became 
bankrupt,  according  to  this  agreement  Messrs.  Hattersley 
would  have  been  able  to  take  possession  of  the  piano  as 
their  absolute  property,  and  the  debtor's  estate  would  lose 
the  benefit  of  all  the  previous  payments,  and  that  cannot  be 
equitable.  Besides,  according  to  the  terms  of  the  agree- 
ment, Hattersley  &  Co.  might  take  possession  on  default  in 
the  payment  of  any  instalment,  and  at  the  time  of  the  bank- 
ruptcv  three  instalments  were  in  arrear.  They  have,  there- 
fore, been  sleeping  on  their  rights,  and  if  they  allowed  the 
debtor  to  retain  possession  during  that  time  it  was  at  their 
their  own  risk :  Freshney  v.  Wms  (') ;  Spademan  v.  Mil- 
ler  (*).  There  is  no  label  on  the  piano  to  show  that  it  be- 
longs to  the  appellants.  Under  all  these  circumstances  the 
appellants  cannot  now  retain  the  piano ;  it  must  form  part 
or  the  debtor's  estate. 

Bacon,  C.  J.:  The  main  question  to  be  dealt  with  in  this 
case  is  the  alleged  custom  of  hiring  pianos  upon  this  three 
years'  system.  Now,  the  existence  of  this  custom  is,  in  my 
opinion,  proved  conclusively,  and  indeed  it  can  scarcely  be 
said  to  be  called  in  question  at  all  by  the  respondents.  That 
being  established,  no  other  question  arises.  Whether 
Messrs.  Hattersley' s  name,  or  any  special  label,  was  or  was 
not  on  the  piano  seems  to  me  unimportant,  as  is  also  the 
point  as  to  whether  Messrs.  Hattersley  have,  by  neglecting 
to  take  possession  of  the  piano  when  default  was  first  made 
in  the  payment  of  the  instalments,  forfeited  their  rights,  be- 
cause if  the  custom  is  valid,  the  agreement  for  hire  is  also 
valid,  and  the  question  of  order  and  disposition  cannot  arise. 
Questions  of  order  and  disposition  were  in  old  times  alwavs 

?[ue8tions  for  a  jury,  and  in  discharging  in  some  sense  the 
unctions  of  a  jury,  I  must  say  that  the  debtor  kept  the 
I)iano  in  his  possession  with  the  consent  of  Messrs.  Hatters- 
ey,  the  true  owners,  but  only  upon  the  terms  of  that  writ- 
ten agreement.  It  was  suggested  that  this  agreement  is 
*an  evasion  of  the  bankruptcy  law,  but  if  the  custom  [605 
is  clearly  established  (as  I  think  it  is),  then  the  agreement 

(»)  Law  Rep.,  8  Ch.,  64«.  (»)  26  L.  J.  (Ex.),  129. 

(»)  7  Ch.  D.,  188;  28  Eng.  R.,  469.  (*)  81  L.  J.  (C.P.),  309, 

25  Eng.  Rep.  65 
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is  no  evasion  of  the  bankruptcy  law,  but  a  protection  and 
security  to  the  maker  of  the  piano  that  the  bankruptcy  law- 
shall  not  step  in  and  deprive  him  of  his  right  as  against  the 
general  body  of  creditors.  It  has  been  argued  that  the  pro- 
visions in  the  agreement  giving  the  piano  back  to  Messrs. 
Hattersley  on  the  bankruptcy  of  tne  hirer,  even  though 
all  the  instalments  but  one  may  have  been  paid,  are  an 
evasion  of  the  bankruptcy  law,  as  giving  an  increased  secu- 
rity and  undue  preference  in  the  event  of  the  bankruptcy 
of  the  hirer;  but  the  answer  to  that  is,  that  this  stipula- 
tion for  forfeiture  is  simply  in  the  nature  of  a  penalty, 
against  which,  on  due  cause  being  shown,  relief  might  be 
obtained  elsewhere. 

The  question  then  comes  back  to  the  existence  of  this  cus- 
tom, for  there  is  nothing  in  the  case  which  induces  me  to 
come  to  the  conclusion  that  the  custom  is  an  unreasonable 
one.  I  think  the  custom  is  distinctly  proved — as  in  Ex  parte 
PowellA^) — to  be  one  which  the  ordinary  creditors  of  the 
bankrupt  may  be  presumed  to  have  known  ;  the  agreement, 
therefore,  is  valid,  and  not  within  the  mischief  intended  to  be 
provided  against  by  the  Bankruptcy  Act,  1869,  s.  15,  subs.  6. 
The  order  of  the  court  below  must  consequently  be  dis- 
charged.    Costs  out  of  the  estate. 

Solicitors :  Layton  &  Jaques^  agents  for  D.  H.  Porrett, 
Sheffield ;  Charles  Butcher. 

0)  I  Cli.  D.,  501. 

See  24  Eng.  R.,  857  note.  itors  under  the  agreement  of  H.  with 

H.  fraudulently  purchased  goods  of  them, 

the  plaintiff.      Before  the  fraud  was  That  the  plaintiff  had  no  such  pos- 

discovered,  certain  creditors  of  H.  at-  session  as  would  enable  him  to  main- 

tached  the  goods  in  his  hands,   and  tain  trespass. 

thereupon  a  settlement  was  made  be-  That  the  defendant's  neglect  to  de- 
tween  them  and  H.,  under  which  the  liver  the  goods  on  demand,  when  he 
attachments  were  withdrawn  and  the  had  lawfcdlj  parted  with  the  posses- 
goods  delivered  by  the  officer  to  the  at-  sion,  was  not  a  conversion, 
taching  creditors,  the  officer  making  That  the  case  was  not  affected  by  the 
no  return  of  the  writs.  After  this  the  fact  that  the  attaching  creditors  had 
plaintiff,  discovering  the  fraud,  made  given  the  defendant  a  bond  of  indem- 
demand  on  H.  for  the  goods,  and  not  nity  :  Halsey  «.  Huse,  40  Conn. ,  889. 
receiving  them  brought  trespass  and  Where,  after  the  goods  had  gone  into 
trover  against  the  officer  to  recover  the  possession  of  the  defendant,  the 
their  value,  having  first  made  demand  plaintiff  accepted  from  her  a  confession 
upon  him  :  of  judgment  for  the  whole  value  there- 
Held  :  That  the  neglect  of  the  de-  of,  and  after  the  facts  now  alleged  to 
fendant  to  return  the  writs  was  a  mat-  show  conversion  of  the  property  were 
terof  which  the  plaintiff  could  not  take  known  to  him,  he  issued  an  execntion 
advantage.  for  its  enforcement  and  collected  a  part 
That  the  defendant  was  justified  in  thereof ;  held,  that  plaintiff,  by  accept- 
delivering  up  the  property  to  the  cred-  ing  the  judgment  and  taking  out  and 
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enforcing     his    execution,     must     be  the  note  was  paid.     They  did  not  pay 

deemed  to  have  made  his  election  to  the  note.      Held,  a  conditional  sale ; 

treat  the  goods  as  the  property  of  the  that  the  title  remained  in  the  vendors, 

defendant  under  a  sale  by  himself,  and  and  was  not  affected  by  the  taking  of 

he  cannot  afterwards  change  his  ground  the  note,  and  that  a  bona  fide  mortgage 

to  that  of  wrongful  taking  and  conver-  from  the  vendee  of  the  machinery  got 

sion  :  Field  v.  Bland,  59  How.,  85,  Ct.  no  title  as  against  the  vendors  :  Knowl- 

Appeals.  son  d.  Sprong,  10  N.  Y.  Weekly  Dig., 

Complainants  put  to  election  between  81,  probably  to  appear  in  21  Hun. 

two  suits  pending,  one  in  this  court  S.  purchased  certain  articles  of  A., 

andtheother  in  the  Circuit  Court  of  the  under  an    agreement  by  which  they 

United  States  for  this  district.  were  to  remain  the  property  of  A.  un- 

The  latter  court    is  not  a   foreign  til  fully  paid  for.     They  were  directed 

court.     A  party  may  be  compelled  to  and  sent  to  S.  before  being  fully  paid 

elect  between  a  suit  here  and  one  in  a  for,  and  while  in  transit  were  attached 

foreign  court.  as  the  goods  of  S.     The  attaching  cred- 

One  of  several  defendants  may  call  Itor  testified  ^that  A.'s  agent  to   sell 

for  such  election  after  he  has  answered,  such  articles,  in  the  place  of  S.'s  res- 

That  there  are  parties,  both  com-  idence,  had   told   him  the   goods  be- 

plainant  and  defendant,  in  this  suit  in  longed  to  S.     The  agent  denied  mak- 

this  court,  who  were  not  parties  in  the  ing  this  statement.    Held,  that  giving 

suit  in  the  federal  court,  will  not  pre-  the  information  testified  to  by  the  at- 

vent  this  court  from  requiring  such  taching  creditor  did  not  fail  within  the 

election,  where  the  objectof  both  suits  scope  of  the  agent's  authority.     Held, 

and  the  relief  sought  are,  in  the  main,  further,  that  such  information,  even  if 

identical.  given  by  the  agent,  would  not  bind 

Such  election  may,  after  answer,  be  A.  unless  given  under  special  authority 

enforced,  by  order,  upon  motion  :  Cent,  from  A.  to  the  agent :  bkelton  v,  Man- 

R.   R.  V.  New  Jersey,  etc.,  32  N.  J.  Chester,  12  R.  I.,  826. 

£^.,  670,  and  note  ;    19  Am.  L.  Reg.  Where  a  piano  is  sold  conditionally 

(^«.S.),  ^,  480  note.  upon  the  payment  of  a  certain  price. 

One  who  has  performed  labor  and  and  the  proof  is  that  only  a  part  of  the 

furnished  material  in  building  a  bulk-  purchase-money  has    been    paid,   the 

head  upon  the  land  of  another,  is  not  title  remains  in   the   seller,   and  the 

estopped  from  bringing  an  action  to  plaintiffs  are  not  required  to  tender 

recover  the  value  of  the  labor  and  ma-  back  the  part  paid  before  they  can  re- 

terial,  by  the  fact  that  he  had  previously  cover,   the   payments  made  going  in 

brought  an  action  against  the  same  mitigation  of  damages, 

party  to  recover  an  undivided  one-half  In  case  the  piano  is  not  a  good  mer- 

interest  in  the  bulkhead  and  land  on  chantable  article,  but  a  defective  in- 

which  it  was  built,  on  an  oral  contract  strument,  the  defendant  may  show  that 

providing  for  payment  in  that  manner,  fact,  and   that    as    much    as    it   was 

it  appearing  that  the  action  was  errone*-  worth,  in  its  defective  condition,  has 

onsly  brought,  the  parties  having  sub-  been    paid,    and    that    the    plaintiffs 

sequently  agreed  to  waive    the    oral  have  not  been  damaged  anything.     In 

agreement  for  that  mode  of  payment,  which  event  the  plaintiffs  cannot  re- 

Tne  second  action,  in  such  a  case,  is  not  cover  at  all :   Guilford  v.  MoKinley,  61 

within  the  rule  that  where  a  party  has,  Geo. ,  280. 

upon  the  same  state  of  facts,  two  in-  A  boiler  composed  of  distinct  sec- 
consistent  remedies,  and  resorts  to  one  tions  was  placed  by  the  owner  of  a 
with  a  full  knowledge  of  his  right,  machine  shop  inside  of  a  brick  casing 
he  is  therefore  cut  off  from  resorting  built  on  the  ground.  The  sections 
to  the  other :  White  v.  Whiting,  §  weighed  four  hundred  pounds  each, 
Daly,  23.  and  rested   on  an   iron    plate  which 

Upon  a  sale,  an  agreement  was  exe-  rested  on  the  inside  of  the  casing.     On 

cuted,  which  stated  that  the  vendees  the  top  of  the  casing,  but  not  fastened 

had  that  day  given  their  note  to  the  to  it,  were  iron  plates,  which  could  be 

vendors  for    certain    machinery,   and  removed,  and  each  section  taken  out, 

that  they  claimed  no  right  or  title  or  without  disturbing   the   brick    work, 

privilege  of   ownership  thereto  until  Water  pipes  and  stemn  pipep  were  con- 
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nected  with  each  section  by  holes  cut  and  paid  for,  the  vendor  cannot  re- 

throuf h  the  casing,  but  could  be  de-  cover  the  chattel  from  the  innocent 

tached  therefrom.     The  boiler,  in  con-  purchaser. 

nection  with  the  steam  engine,  shaft-  But  if  there  has  not  been  a  contract 
ing,  etc.,  was  adapted  to  the  machine  of  sale,  but  only  a  transfer  of  posses- 
shop  business,  and  was  used  in  such  sion,  to  become  a  contract  of  sale  when 
business.  Held,  that  the  boiler  was  a  payment  is  made,  the  person  in  posses- 
part  of  the  realty  as  between  mort-  sion  has  no  title  to  the  chattel,  and  can 
gagor  and  mortgagee.  therefore  convey  none  to  an  innocent 

An  agreement  between  the  seller  and  purchaser,  and  the  owner  may  recover 

buyer  of  a  boiler,  placed  in  a  machine  the  chattel. 

shop,  and  so  annexed  to  the  realty  as  In  this  case,  held,  there  was  a  con- 
to  become  a  part  of  it,  that  the  boiler  tract  of  sale  as  well  as  delivery,  and 
should  remain  the  personal  prox)erty  of  though  the  vendee  failed  to  pay,  the 
the  seller  until  paid  for,  does  not  bind  vendor  could  not  recover  the  chattel 
a  subsequent  mortgagee  without  no-  from  an  innocent  purchaser  for  value  : 
tice :  Southbridge,  etc.,  v.  Exeter  Old  Dom.  Steamship  Co.  v.  Barck- 
Works,  127  Mass.,  642.  hardt,  31  Grat.,  664. 

Where  machinery  is  sold  for  part  One  who  "consigns"  foods  to  an- 
cash,  and  for  the  balance  a  note  is  other,  to  be  paid  only  as  they  are  sold 
taken  reserving  the  title  in  the  vendor  by  him,  has  not  such  possession  or  right 
until  it  is  paid,  the  vendor,  if  the  note  to  inunediate  possession  as  will  sup- 
is  not  paid  at  maturity,  may  recover  port  an  action  of  tort  for  the  conver- 
the  machinery  in  replevin  from  the  sion  of  the  goods :  Hardy  v.  Monroe, 
vendee,   or  a   purchaser  with  notice,  127  Mass.,  64. 

without  offering  to  refund  the  cash.  H.  leased  to  G.  a  piano  for  a  month, 
Where,  by  the  written  terms  of  sale  of  and  from  month  to  month  stipulating 
machinery,  permission  is  given  the  that  a  weekly  payment  of  $10  shonld 
vendee  to  put  it  upon  land,  but  the  be  made,  and  agreeing  that  when  the 
title  is  retained  in  the  vendor  until  weekly  or  other  payments  amounted  to 
the  price  is  paid,  such  machinery,  when  $525,  G.  should  have  a  bill  of  sale  of 
put  up,  does  not  become  part  of  the  the  piano.  The  instrument,  until  $525 
reality,  nor  pass  to  a  purchaser  of  the  had  been  paid,  was  to  remain  the  prop- 
land  with  notice  of  the  rights  of  the  erty  of  H.,  and  in  case  of  default  in 
vendor  of  the  machinery,  but  such  any  payment  was  to  be  surrendered  in 
vendor  may  recover  it  from  such  pur-  good  order.  This  was  in  February, 
chaser  in  replevin  :  Duke  o.  Shackle-  1872.  In  1874  H.  assigned  his  right  in 
ford,  56  Miss.,  552,  explaining  Ketch um  the  piano  to  W.  G.  paid  but  $175  of 
«.  Brennan,  53  Miss.,  596.  the  $525,  although  the  piano  remained 

Where  a  vendee  obtains  possession  in  his    possession.      It  was    attached 

of  a  chattel  with  the  intention,  by  the  March  17,  1875,  as  the  property  of  G., 

vendor,  to  transfer  both  the  property  and  was  replevied  by  W.,  March  27, 

and  possession,   although  the  vendee  1875. 

has  committed  a  false  and  fraudulent  Held,  that  G.  had  no  attachable  in- 

misrepresentation  in  order  to  effect  the  terest  in  the  piano, 

contract  and  obtain  the  possession,  the  Held,  -  further,    that    the    question 

property  vests   in    the    vendee    until  whether  H.  and  W.,  by  allowing  G.  to 

the  vendor  has  done  some  act  to  dis-  remain    in    possession    as    ostensible 

atfirm  the  transaction.     And  the  legal  owner  of  the  piano,  had  estopped  tbem- 

consequence  is,  and  if  before  the  dis-  selves  from  denying  G.'s  ownership  as 

affirmance  the  fraudulent  vendee  has  against  G.'s  creditors  was  a  question 

transferred  either  the  whole  or  a  par-  of  fact  for  the  jury, 

tial  interest  in  the  chattel  to  an  inno-  Held,  further,  that  G.  having  bought 

cent  transferee,  the  title  of  such  trans-  the  piano  on    condition,  and  having 

f eree  is  good  against  the  vendor.     Upon  been  allowed  to  assume  the  apparent 

the  sale  of  a  chattel,  to  be  paid  for  on  ownership,  the  burden  of  proof  was  on 

delivery,    if    possession    is    delivered  W.  to  show,  non-fulfilment  of  the  oon- 

without  the  payment,  and  before  the  ditions  of  sale  :  Goodell  v.  Fairbrother, 

vendor  claims  the  chattel  it  is  sold  by  12  R.  I.,  233. 

the  vendee  to  an  innocent  purchaser  An  absolute  delivery  of  goods  to  a 
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purchaser  without  pajinent  of  the  a  bona  fide  purchaser  from  the  vendee, 
price,  or  the  performance  of  other  con-  without  notice,  obtains  a  good  title  dis- 
ditionsof  the  sale,  where  such  delivery  charged  of  the  lien  for  the  purchase- 
is  not  procured  by  fraud  or  contrivance,  money:  Comer  id,  Cunningham,  77 
passes  the  title  to  the  property:   Chap-  N.  Y.,  891. 

man  o.  Lathrop,  6  Cow.,  110,  16  Am.  A  written  bill  of  sale  of  "23  casks 
Dec. ,  433,  436  note.  of  wine  "  imports  a  sale  of  the  casks 
Where  goods  are  sold  to  be  paid  for  as  well  fts  of  the  wine  unless  the  con- 
on  delivery,  if  delivery  is  made  without  trary  expressly  appears,  and  parol  evi- 
requiring  payment,  although  with  the  dence  is  inadmissible  to  show  that  it 
condition  attached  that  the  delivery  was  agreed  at  the  time  of  the  sale  that 
shall  not  be  considered  complete  so  as  the  vendee  should  return  the  casks  : 
to  pass  the  title  until  payment  is  made,  Caulkins  v.  Hellman,  14  Hun,  830. 


[8  Chancery  Division,  606.] 
V.C.M.,  Dec  10,  11,  12,  14,  17,  1877.      C.A.,  March  30;   April  1,  1878. 

*Metzler  V.  Wood.  [606 

[1876    M.     169.] 
Trade-mark — Trade  Designation — 7\de-paffe — FrauduUnl  ImitaHon, 

The  plaintifis  were  the  publishers  of  a  work  intituled  "  Hemy*8  Royal  Modem 
Tutor  for  the  Pianoforte,"  a  revised  edition  of  which  had  been  brought  out  in  1867, 
and  which  was  well  known  and  had  an  extensive  sale,  but  was  not  so  registered  as 
to  secure  copyright.  In  1874  the  defendant  employed  Hemy  to  revise  an  old  work, 
intituled  "  Jousse's  Royal  Standard  Pianoforte  Tutor,''  which  had  formerly  been  in 
high  repute,  but  had  entirely  fallen  into  disuse.  This  revised  work  the  defendant 
brought  out  under  the  title,  "  Hemy's  New  and  Revised  Edition  of  Jousse's  Royal 
Standard  Hanoforte  Tutor,"  the  word  "  Heniy's,"  both  on  the  outside  of  the  book 
and  on  the  title-page,  being  printed  in  much  larger  and  more  conspicuous  type  than 
any  other  of  the  words  : 

ffddy  by  Malins,  V.G.,  and  by  the  Court  of  Appeal,  that  the  plaintiffs  were  enti- 
tled to  an  injunction  restraining  the  defendant  from  offering  his  work  for  sale  with 
its  present  form,  title-page,  and  cover,  or  any  other  form,  title-page,  or  cover,  calcu- 
lated to  deceive  persons  into  the  belief  that  it  was  the  plaintiffs'  work. 

This  was  an  action  to  restrain  an  alleged  infringement  of 
the  plaintiffs'  copyright  and  trade-mark. 

In  1865  the  partnership  of  D' Almaine  &  Co.  was  dissolved, 
and  the  propertv  of  the  iBirm,  including  the  musical  publica- 
tions in  which  tney  had  a  copyright  or  were  interested,  was 
sold  by  public  auction.  Among  these  were  ''  Hemy's  Royal 
Modern  Tutor  for  the  Pianoforte"  and  "Jousse's  Royal 
Standard  Pianoforte  Tutor."  The  former  was  bought  by 
the  plaintiffs ;  the  plates  and  copyright  of  the  latter  were 
bought  shortly  after  the  sale  by  the  defendant  Bickerton, 
who,  at  the  time  when  the  action  was  commenced,  carried 
on  business  as  a  music  publisher  under  the  style  of  "Wood 
&  Co." 

Hemy's  work  had  been  written  by  Hemy  in  1863  for  D' Al- 
roaine  &  Co.,  and  was  not  registered  so  as  to  secure  copy- 
right.    It  went  through  several  editions,  and  in  1867  was 
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revised  by  Hemy  for  the  plaintiffs,  who  had  given  500 
guineas  for  it  at  the  sale.  It  had  a  very  great  circulation, 
and  at  the  time  of  the  action  it  bore  on  the  cover  '*  Six  hun- 
607]  dreth  Edition."  *' Specially  revised  and  *enlarged 
by  the  author."  It  was  deposed  to  that  it  was  usual  to 
style  every  fresh  issue  of  250  copies  of  a  musical  work  an 
edition. 

In  1874  the  defendant  employed  Hemy  to  prepare  a  re- 
vised edition  of  Jousse's  work,  which  was  an  old  work  pub- 
lished more  than  fifty  years  ago,  and  had  once  been  in  nigh 
repute,  but  latterly  had  become  almost  unknown.  This  re- 
vised edition  was  printed  for  the  most  part  from  the  original 
plates  with  some  additions  and  some  few  alterations,  and 
was  brought  out  in  1875  under  the  title  of  **  Hemy's  New  and 
Revised  Edition  of  Jousse's  Royal  Standard  Pianoforte 
Tutor,"  and  the  word  *'Hemy's"  was  printed,  both  on  the 
title  page  and  cover,  in  mucn  larger  letters,  and  was  more 
conspicuous  than  any  other  part  of  the  title. 

Alter  some  correspondence  the  plaintiffs  commenced  this 
action,  alleging  that  they  had  as  welt  the  sole  and  exclusive 
copyright  of  and  in  the  plaintiffs'  work  as  the  sole  and  ex- 
clusive right  (as  well  by  way  of  copyright  as  of  trade-mark) 
to  the  use  of  the  title  '*Hemy's  Royal  Modern  Tutor  for  the 
Pianoforte,"  and  of  the  name  of  Mr.  Hemy  and  of  the  word 
"Royal";  that  the  defendant  had  employed  Hemy  in  edit- 
ing the  defendant's  work  for  the  purpose  of  obtaining  a 
colorable  excuse  for  the  use  of  the  name  "Hemy"  on  the 
title-page  and  cover ;  that  the  defendant  had  by  his  acts  in- 
fringed and  would  continue  to  infringe  the  copyright  and 
trade-mark  of  the  plaintiffs ;  that  the  effect  of  the  acts  of 
the  defendant  was  to  make  his  work  similar  as  well  in  ap- 
pearance as  in  substance  to  and  easily  to  be  mistaken  for 
the  plaintiffs'  work,  and  that  the  defendant  did  this  for  the 
purpose  of  deceiving,  and  had  deceived  and  would  deceive 
purchasers  into  the  belief  that  the  defendant's  work  was  the 
plaintiffs'  work.  The  plaintiffs  claimed  damages,  an  ac- 
count of  profits,  an  injunction,  and  a  delivery  up  of  the 
plates  from  which  the  defendant's  work  was  printed,  and 
all  copies  of  the  work. 

The  two  works  were  similar  in  size  and  form,  but  the 
cover  of  the  plaintiffs'  work  was  yellow,  that  of  the  defend- 
ant's grey. 

The  cause  came  on  to  be  heard  before  Vice-Chancellor 
Malins  on  the  10th  of  December,  1877. 

Higgins^  Q.C.,  Solomon^  and  Maddison^  for  the  plaintiffs. 
608J    *Glasse,  Q.C.,  and  Crossley^  for  the  defendant. 
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Malins,  V.C:  This  case  has  entailed  litigation  of  a  very 
expensive  nature,  and  has  been  protracted  to  a  great  length 
before  me  ;  but  as  it  presents  itself  to  my  mind  it  is  of  a  very 
simple  nature.  In  1875,  Hemy's  work  having  a  very  large 
sale,  it  occurred  to  the  defendant  that  he  might  avail  him- 
self of  Mr.  Hemy's  services,  and  that  if  he  could  get  Mr. 
Hemy  to  revise  his  works  for  him  he  might  compete  in  the 
market  with  the  plaintiffs.  If  he  had  competed  with  them 
in  a  fair  manner  it  would  have  been  right,  for  competition 
in  trade  is  not  only  allowable  but  laudable.  If,  therefore, 
he  had  confined  himself  to  a  proper  use  of  Mr.  Hemy's 
name,  no  question,  I  am  sure,  would  have  been  raised  by 
the  plaintiffs.  The  case  does  not  rest  on  the  contents  of  the 
booKs,  for  it  is  admitted  that  as  the  statutory  provisions  as 
to  registration  were  not  complied  with  there  is  no  case  of 
copyright.  But  when  the  defendant  came  to  print  the  cover, 
fair  trading  required  that  the  exterior  of  the  work  should 
bear  the  name  of  Jousse  as  the  prominent  word,  and  that  the 
Dame  of  Hemy  as  editor  should  be  made  subordinate.     The 

auestion  is  whether  the  cover  of  the  book  is  not  calculated  to 
eceive.  The  cases  rest  on  a  simple  principle  enunciated  by 
Lord  Langdale  in  Or  oft  v.  Day(^\  which  is,  "  that  no  man  has 
a  right  to  sell  his  own  goods  as  tne  goods  of  another."  That 
is  the  principle  on  which  I  decide  this  case.  As  to  the  in- 
terior of  the  book,  there  is  no  case  for  the  interference  of  the 
court.  The  question  is,  is  the  exterior  intended  to  deceive 
or  calculated  to  deceive  ?  The  plaintiffs'  book  was  no  doubt 
commonly  spoken  of  as  "Hemy's  Pianoforte  Tutor."  For 
people  in  speaking  of  or  ordering  a  book  do  not  commonly 
use  the  full  title.  Now,  if  the  plaintiffs'  work  had  been  re- 
commended to  me,  and  I  had  gone  into  a  shop  and  asked 
for  "Hemy's  Pianoforte  Tutor,"  and  been  served  with  a 
copy  of  the  defendant's  work,  I  should  have  been  perfectlv 
satisfied,  and  should  have  believed  that  I  had  got  the  work 
which  had  been  recommended  to  me.  I  therefore  say  that 
the  cover  of  the  defendant's  book  is  calculated  to  deceive, 
and  I  am  sorry  to  say  that  I  cannot  acouit  Mr.  Bickerton  of 
an  intention  to  deceive  *purchasers.  There  is  some  [609 
evidence,  though  not  very  strong,  that  the  public  actually 
were  deceived.  One  witness  says,  "I  went  into  a  shop  in 
the  Hay  market,  kept  by  Mr.  Butler,  and  I  asked  for  'Hemy's 
Pianoforte  Tutor.'*'  Now,  if  the  defendant's  work  had  not 
been  published,  there  cannot  be  any  doubt  that  he  would 
have  had  handed  to  him  the  plaintiffs'  work»  instead  o£ 
which  there  was  handed  to  him,  apparently  as  a  matter  of 

(•)  7  Beav..  84. 
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course,  a  copy  of  the  defendant's  work  ;  and  the  same  thing 
took  place  at  a  shop  in  the  Strand.  Being  myself  of  opin- 
ion that  the  title  is  calculated  to  deceive,  and  finding  that 
eminent  musicians  are  of  the  same  opinion,  I  can  come  to  no 
other  conclusion  than  that  such  is  the  case.  If  Mr.  Bicker- 
ton  had  been  inclined  to  treat  the  matter  in  a  fair  way,  the 
correspondence  which  took  place  before  the  suit  gave  him 
ample  opportunity  for  so  doing.  The  plaintiffs  did  not  ob- 
ject to  this  using  the  name  of  Hemy,  provided  the  work,  as 
is  usual  iii  the  case  of  new  editions  of  standard  works,  was 
published  under  the  name  of  the  author  only,  adding  the 
name  of  the  editor. 

It  was  urged  that  the  plaintiffs  had  made  false  statements, 
which  disentitled  them  to  relief.  One  was  that  this  was  the 
600th  edition  of  the  plaintiffs'  work.  Mr.  Metzler,  on  his 
cross-examination,  swore  that  it  was  the  custom  of  the  trade 
to  call  every  fresh  issue  of  250  an  edition,  and  that  upwards 
of  190,000  copies  had  been  sold.  This  is  uncontradicted, 
and  though  I  think  such  a  custom  a  foolish  one,  I  cannot 
say  that  a  statement  made  in  accordance  with  it  is  fraudu- 
lent. Then,  again,  it  was  urged  that  this  purports  to  be  a 
600th  edition  specially  revised  by  Hemy,  whereas  he  never 
revised  the  work  since  1867.  I  do  not  think,  however,  that 
I  am  bound  to  read  the  words  as  the  defendant  contends. 
I  read  themes  stating  that  this  is  a  special  revised  and  en- 
larged edition  by  Mr.  Hemy,  but  I  do  not  read  them  as 
necessarily  meaning  that  this  600th  edition,  as  distinguished 
from  all  former  ones,  has  been  so  revised. 

I  am  of  opinion,  therefore,  that  there  must  be  an  injunc- 
tion to  restrain  the  defendant  from  j)ublishing,  selling,  or 
offering  for  sale  the  defendant's  work  in  or  with  its  present 
form,  title-page,  and  cover,  or  any  other  form,  title-page, 
or  cover,  calculated  to  deceive  persons  into  the  belief  that  it 
610]  is  the  plaintiffs'  work  in  the  *pleading8  mentioned. 
I  should  have  ordered  the  defendant  to  pay  the  costs  of  the 
action,  but  as  the  expense  has  been  considerably  increased 
owing  to  the  plaintiffs  going  into  the  questions  of  copyright 
and  the  internal  structure  of  the  defendant's  work,  on  which 
questions  he  has  failed,  the  defendant  ought  not  to  pay  all 
the  costs.  In  order,  therefore,  to  escape  the  difficulty  of  as- 
certaining how  much  of  the  costs  is  attributable  to  the  ques- 
tions on  which  the  plaintiff  has  failed,  I  oVder  the  defendant 
to  pay  one  half  of  the  plaintiffs'  taxed  costs. 

The  defendant  appealed.  The  appeal  was  heard  on  the 
30th  of  March  and  the  1st  of  April,  1878. 


r      » 
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Olasse^  Q.C.,  and  Orossley,  for  the  appellant:  The  de- 
fendant is  at  liberty  to  use.  the  word  "Royal."  He  is 
certainly  allowed  to  use  the  name  of  Hemy,  for  it  is  only 
used  in  the  way  of  a  true  and  bona  fide  description : 
Singer  Manvfdcturing  Company  v.  Wilson  (*) ;  Cheavin  v. 
Walker  {"). 

JBtgainSj  Q.C.,  Solomon,   and  Maddison,  contra,  were 
not  called  on. 

James,  L.  J.:  It  appears  to  me  that  the  order  of  the  Vice- 
Chancellor  must  be  a£Blrmed.  There  is  really  no  question 
of  law  in  the  case,  no  question  of  the  right  ox  a  man  to  the 
use  of  his  own  name,  or  anything  of  the  kind.  No  such 
question  arises  as  whether  Mr.  Hemy  had  sold  his  name, 
like  a  man  selling  his  shadow.  The  simple  question  is :  Did 
the  defendant  dishonestly  pass  off  his  work  as  the  work  of 
the  plaintiffs  t  That  really  is  the  sole  issue,  and  the  Vice- 
Chancellor  has  found  in  fayor  of  the  plaintiffs.  It  appears 
to  me  impossible  to  doubt  the  correctness  of  his  conclusion. 
There  was  a  work  known  as  "Hemy's  Royal  Modern  Tutor 
for  the  Pianoforte,"  which  was  the  property  of  the  plain- 
tiffs, as  was  known  to  the  defendant.  It  was  yery  popular, 
•and  had  a  large  sale.  The  defendant  had  bought  the  copy- 
right of  a  wore,  which,  in  its  time,  probably  was  a  yaluable 
work,  but  which  was  practically  obsolete  *at  the  time  [611 
when  the  transaction  took  place.  It  was  called  ^^Jousse's 
Royal  Standard  Pianoforte  Tutor,"  and  inside  it  is  called 
*'D'Almaine's  New  and  Reyised  Edition  of  Jousse's  Royal 
Pianoforte  Tutor."  The  defendant  employed  Mr.  Hemy  to 
reyise  and  bring  out  a  new  edition  of  it.  There  was  nothing 
to  prevent  Mr.  Hemy  from  employing  his  talents  in  that 
way;  but,  haying  done  so,  instead  of  the  defendant  bringing 
out  his  work  as  * '  Jousse'  s  Royal  Standard  Pianoforte  Tutor ; 
New  Edition  revised  by  Hemy,"  he  brings  it  out  with 
Hemy's  name  at  the  top,  and  in  the  largest  type,  even  larger 
type  than  in  the  other,^  as  "Hemy's  New  and  Revised  Edi- 
tion of  Jousse's  Royal  Standard  Pianoforte  Tutor."  There 
is  evidence  in  the  case  besides  the  comparison  of  the  two 
works ;  there  is  evidence  of  distinguished  musical  men  to 
show  that  this  was  calculated  to  deceive  the  public,  and  that 

})erson8  wanting  to  get  the  plaintiffs'  work  might  have  the  de- 
endant's  given  them  without  detecting  the  difference.  I  am 
bound  to  say  that  a  comparison  of  the  two  things  which  is 
always  of  importance  in  these  matters  of  trade-mark,  shows 
that  the  defendant's  title-page  was  calculated  to  deceive  the 
public  into  the  belief  that  they  were  buying  the  other  pub- 

(«)  2  Ch.  D.,  484;  16  Eng.  R.,  827.  (»)  5  Ch.  D.,  860;  22  Eng.  R.,  618. 

25  Eng.  Rep.  66 
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lication — viz.,  "Hemv's  Royal  Modern  Tutor  for  the  Piano- 
forte." It  was  calculated  to  deceive  ;  and  I  cannot  conceive 
any  reasonable  theory  to  explain  the  defendant's  taking  an 
obsolete  work,  getting  it  revised  by  Mr.  Hemy,  and  putting 
Hemy's  name  as  the  prominent  and  striking  distinguishing 
mark  of  his  work,  except  that  he  intended  to  do  that  which 
the  name  was  calculated  to  do — viz.,  to  mislead  the  public 
into  believing  that,  when  they  were  buying  the  defendant's 
work,  they  were  buying  the  plaintiffs'.  If  it  was  so  calcu- 
lated to  mislead  the  public,  the  case  of  the  plaintiffs  is  made 
out.  There  is  no  difference  in  the  law  laid  down  in  any  of 
the  cases.  In  the  case  of  the  Singer  Company,  the  question 
was  put  whether  the  thing  was  calculated  to  deceive,  and  if 
so,  whether  the  man  was  to  be  answerable  for  doing  what 
he  knew  must  be  the  result  of  his  own  actions ;  and  there- 
fore in  that  sense  it  is  always  a  question  of  fraud.  I  am  of 
opinion  that  here  the  fraud  has  been  made  out.  The  Vice- 
Chancellor's  judgment  must  be  affirmed,  and  the  appeal 
must  be  dismissed  with  costs.  As  the  yice-Chancellor  nad 
the  case  before  him,  a  part  of  the  case  failed,  and  he  gave 
612]  only  half  *the  costs,  thinking  that  was  a  fair  mode 
of  dealing  with  it.  I  do  not  see  any  reason  for  departing 
from  that. 

Cotton,  L.J.:  I  see  no  reason  for  disturbing  the  Vice- 
Chancellor's  judgment.  The  question  is  not  whether  the 
plaintiffs  have  an  exclusive  right  to  the  use  of  Hemv's  name 
in  connection  with  musical  publications  intended  for  the 
instruction  of  persons  learning  the  pianoforte,  nor  whether 
the  plaintiffs  have  any  exclusive  ri^nt  to  the  t«rm  **  Royal " 
in  any  of  these  works.  But  it  is  simply  this,  has  what  the 
defendant  has  done  been  done  b^  him  in  order  to  pass  off 
his  work  as  the  work  of  the  plaintiffs  t  Now,  in  my  opinion, 
the  use  of  the  word  "Hemy"  in  the  wav  it  has  been  used, 
coupled  with  the  other  circumstances  of  the  case,  properly 
leads  to  the  conclusion  at  which  tJ)e  Vice- Chancellor  has 
arrived.  The  defendant's  work  is  stated  to  be,  and  is,  no 
doubt,  in  a  great  measure,  a  new  edition  of  "  Jousse's  Royal 
Standard  Pianoforte  Tutor ;"  and  if  the  defendant  had  pub- 
lished his  work  in  a  different  way,  he  might  have  published 
a  new  edition  of  "  Jousse's  Royal  Standard  Pianoforte  Tu- 
tor," even  although  he  had  got  it  revised  by  Hemy,  and 
even  although  he  had  stated  that  fact  both  inside  and  out- 
side the  book.  But  what  has  he  done  ?  The  plaintiffs'  work 
having  now,  and  I  believe  having  previously  had,  Hemy's 
name  on  the  outside  of  the  book,  what  the  defendant  does 
is  this — though  his  book  is  Jousse's,  revised  by  Hemy,  he 
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is  not  content  with  stating  that ;  he  puts  the  name  "  Hemy" 

{)rominently  forward  on  the  top  of  the  page  in  the  very 
argest  type  that  is  found  in  the  whole  of  the  book.  Mr. 
Glasse  said  it  was  not  a  question  of  larger  or  smaller  type ; 
but  in  the  well  known  GKenfield  Starch  Case  ( Wotherspoon 
V.  Currie  (*)  \  great  stress  was  laid  on  the  fact  that  the  word 
*'Glenfiela,''  by  the  size  and  character  of  the  type,  promi- 
nently caught  the  eye  of  any  one  who  looked  at  tne  packets 
of  the  defendant.  Anv  one  learning  that  '^Hemjr's  Piano- 
forte Tutor"  was  the  oest  for  beginners,  and  going  into  a# 
shop  where  he  was  shown  the  work  published  by  the  de- 
fendant, would  naturally  say,  "  Oh,  this  is  no  doubt  it ;  this 
is  Hemy's ;  I  will  take  it."  And,  in  my  opinion,  the  Vice- 
Chancellor  has  arrived  at  a  perfectly  correct  *conclu-  [613 
sion,  not  only  that  the  use  of  the  word  "Hemy"  in  the  way 
it  is  put  on  the  outside  and  in  the  title-page  was  calculated 
to  mislead  purchasers,  but  that  it  was  intended  to  have  that 
result,  when  we  find  that  *'Jousse's  Tutor"  had  not  been 
known  for  years.  As  far  as  I  understand,  no  instance  of 
its  sale  is  known  since  the  year  1858,  when  Hemy's  book  was 
brought  out ;  and  many  distinguished  musicians  say  that, 
as  far  as  they  knew,  it  was  entirely  a  thing  of  the  past. 
Then  we  find  this  defunct  work  started  into  life  with  the 
name  of  "Hemy"  prominently  put  on  the  outside.  Why 
was  that  done,  but  for  the  purpose  of  passing  off  the  de- 
fendant's book  as  that  of  the  plaintiffs  1 

Thesiger,  L.J.:  I  am  also  of  opinion  that  the  learned 
Vice-Chancellor's  order  ought  to  be  a£Blrmed.  There  is  no 
doubt  that  the  plaintiffs  in  their  original  statement  of  claim 
to  a  certain  extent  misconceived  their  rights,  but  it  is  clear, 
when  you  look  at  the  amended  statement  of  claim,  that  in 
the  main  they  rested  their  case  upon  a  right  which  the  Vice- 
Chancellor  has  held,  and  which  this  court  also  holds,  that 
they  possess.  In  the  9th  paragraph  of  that  statement  of 
claim  I  find  that  the  plaintiffs  (after  having  set  out  the  acts 
of  which  they  allege  the  defendant  to  have  been  guilty) 
state  that  "the  defendant  has,  in  fact,  done  and  still  con- 
tinues and  threatens  and  intends,  unless  restrained  by  this 
honorable  court,  to  continue  to  do  the  acts  hereinbefore 
stated  for  the  purpose  of  deceiving  purchasers,  and  has  by 
such  acts  deceived,  and  will,  unless  restrained  by  this  hon- 
orable court,  continue  to  deceive  purchasers  into  the  belief 
that  the  defendant's  work  is  in  fact  the  plaintiffs'  work,  and 
several  persons  being  so  deceived  as  aforesaid  have  pur- 
chased the  defendant's  work,"  and  so  on.     Now,  I  am  of 

(>)  Law  Rep.  6  U.  L.,  608. 
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Opinion  that  the  plaintiff  has  made  out  the  case  alleged  in 
that  paragraph,  for  I  am  of  opinion  that  the  title-page  which 
the  defendant  has  thought  proper  to  adopt  is  calculated  to 
mislead  the  public  into  the  belief  that  the  work  was  Hemy's 
well  known  work,  and  I  also  am  clearly  of  opinion  that  the 
title-page  was  adopted  by  the  defendant  with  that  intentidti. 
It  seems  to  me  that  a  statement  of  a  few  of  the  facts  will 
show  this  to  be  the  case.  There  are  two  works — the  one 
614]  Hemy's  work,  the  other  *Jousse's  work,  and  they 
were  known  under  those  names.  The  one,  Hemy's  work, 
was  a  modern  work,  a  popular  work  in  the  market,  and  was 
first  issued  to  the  public  in  the  year  1863  by  D'Almaine,  and 
was  revised  by  He  my  in  1867.  The  other,  a  work,  no  doubt, 
of  value  and  merit  in  its  time,  but  which  previously  to  the 
year  1867  had  been  out  of  the  market,  was  known  only  by^ 
a  few  musicians,  and  apparently  was  not  even  known  to 
musicians  of  such  eminence  as  Sir  Julius  Benedict,  Mr. 
Brinley  Richards,  and,  I  think.  Professor  Rimbault.  Un- 
der these  circumstances  we  find  that  the  plaintiffs  purchased 
Hemy's  work,  giving  for  it  a  very  substantial  sum,  viz.,  the 
sum  of  £600.  We  find,  on  the  other  hand,  that  the  defend- 
ant, Mr.  Bickerton,  purchased  at  the  sale  a  considerable 
number  of  old  plates  for  the  sum  of  £110,  among  which  were 
the  plates  of  "  Jousse's  Royal  Standard  Pianoforte  Tutor." 
What  happened  next?  He  has  an  interview  with  Mr.  Hemy. 
And  I  may  say  that  I  attach  some  importance  to  the  moae 
in  which  the  republication  of  this  work  of  Jousse's  came 
about.  It  is  obvious  to  my  mind  that  the  defendant  was 
minded,  if  he  could,  to  make  use  of  Hemy's  name  in  order 
to  get  some  pianoforte  tutor  into  the  market,  because  the 
conversation  between  him  and  Mr.  Hemy  commenced  by 
suggestions  on  the  part  of  Bickerton  that  he  should  publish 
in  a  new  and  revised  form,  not  Hemy's  work  itself,  but  a 
sequel  to  the  100th  edition,  as  it  was. called,  of  '^Hemy's 
Royal  Modern  Pianoforte  Tutor."  Whether  we  have  all 
the  conversation  which  took  place  between  Mr.  Hemy  and 
Mr.  Bickerton  is  not  very  clear — I  rather  doubt  whether  we 
have  ;  but  obviously,  whatever  was  the  suggestion  of  Bick- 
erton, it  was  one  which  Mr.  Hemy  considered  was  not  a 
£  roper  suggestion,  and  it  was  in  consequence  of  that,  that 
[r.  Hemy  suggested  there  should  be  a  new  edition  of 
Jousse's  work.  Now,  I  agree  with  the  learned  Vice-Ohan- 
cellor  in  thinking  that  there  is  nothing  in  the  work  itself  of 
which  the  plaintiffs  had  a  right  to  complain.  But  there  is 
a  most  clear  and  obvious  ground  of  complaint  on  the  part 
of  the  plaintiffs  in  the  title-page  which  the  defendant  has 
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thought  proper  to  adopt.  How  was  the  work  of  Jousse 
known  in  the  year  1867  ?  It  had  been  edited  and  revised 
prior  to  the  year  1867 ;  because  we  find  in  a  catalogue,  and 
at  D'Almaiue's  sale,  that  this  work  was  spoken  of  as 
'*Jousse'8  Royal  Standard  Pianoforte  Tutor,  edited  by 
Ford."  *Why,  if  the  defendant  intended  to  act  [615 
fairly  by  the  plaintiffs,  should  not  this  new  edition  of  the 
work  have  been  issued  with  a  similar  title-page.  But,  in- 
stead of  that,  we  find  a  title-page  such  that  everybody  who 
went  into  a  shop  for  the  purpose  of  purchasing  Hemv's 
work,  having  been  told  to  purchase  Hemy's,  would,  if  this 
work  were  handed  to  him,  be  satisfied  he  had  got  the  work 
he  was  sent  to  purchase.  That  is  still  more  plain  when  we 
think  of  the  class  of  persons  who  would  be  purchasers  of 
this  book,  probablj^  mothers  of  families,  or  governesses  in- 
structing young  children,  and  who  were  told  that  Hemy's 
was  the  best  work  for  the  purpose  of  so  instructing  children. 
They  would  go  to  the  shop  and  would  be  presented  with  a 
copy  of  the  defendant's  work ;  and  I  will  undertake  to  say 
there  is  not  one  person,  whether  of  musical  talent  or  knowl- 
edge, or  not,  that  would  not,  unless  he  had  thoroughly  gone 
into  the  question  of  Hemy's  and  Jousse' s  works,  be  satis- 
fied when  he  was  presented  with  a  copy  of  the  defendant's 
work  that  he  was  receiving  that  well  known  and  popular 
work  of  Hemy's.  Under  these  circumstances,  it  seems  to 
me  clear  that  the  plaintiffs'  ground  of  complaint  is  estab- 
lished, and  at  the  same  time  equally  clear,  looking  to  the 
circumstances  to  which  I  have  referred,  that  there  has  been 
an  intention  on  the  part  of  the  defendant  to  mislead  the 

Eublic  into  the  beliei  that  when  they  purchased  copies  of 
is  work  they  were  purchasing  copies  of  the  plaintiffs'  work. 

Solicitors  for  plaintiffs :    Chappell  &  Son. 
Solicitor  for  defendant :  Joseph  JE.  Turner, 


[8  Chancei*y  Division,  616.] 
V.C.M.,  March  14  :    C.A.,  April  3, 1878. 
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Winding-up — Distress  for  Rent — Companies  Act,  1862,  s.  163. 

A  company  entered  into  possession  of  leasehold  property  under  an  arrangement 
with  the  tenant,  but  without  any  arrans^ement  with  the  landlord.  The  rent  payable 
by  the  tenant  being  in  arrear,  the  landlord  put  in  a  distress,  and  on  the  same  day  a 
petition  for  winding  up  the  company  was  presented,  on  which  a  winding-up  order 
was  shortly  afterwards  made.  The  liquidator  applied  for  an  order  under  the  Com- 
panies Act,  1862  s.  163,  to  restrain  the  landlord  from  selling  the  goods.    The  liqui- 
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dator  agreeing  to  allow  the  landlord  to  come  in  and  prove  for  the  rent,  Malina,  V.C., 
made  an  order  allowing  him  to  do  so,  and  restraining  him  from  selling : 

Held,  on  appeal,  that  the  landlord  was  not  a  creditor  of  the  company ;  that  the 
court  had  no  jurisdiction  to  treat  him  as  such;  that  sect.  163  does  not  apply  where 
the  person  distraining  is  not  a  creditor  of  the  company ;  and  that  the  legal  right  of 
the  landlord  could  not  be  interfered  with. 


[8  Chancery  Division,  621.] 
C.A.,  March  28;  April  11,  1878. 

621]      *^^  parte  Pottinger.     In  re  Stewart. 

Preferential  DAU — Proof- — Dividend — Fb/wntorv  Bonds  or  Covenante — Bankrupted 

Act,  1869  (82  d:  88  Viet  e.  71),  «s.  12,  32,  41. 

By  virtue  of  sect.  32  of  the  Bankruptcy  Act,  1869,  the  old  rule  in  bankruptcy,  that 
debts  arising  upon  voluntary  bonds  or  covenants  of  a  bankrupt  are  to  be  postponed 
in  the  receipt  of  dividends  to  debts  for  valuable  consideration,  has  been  abolished. 

All  debts,  except  those  to  which  by  sect  32  priority  is  expressly  given,  are  now 
entitled  to  receive  dividends  pari  passu. 


[8  Chancery  Diviaion,  628.] 
C.A..  AprU  12,  13,  1878. 

628]  *J^  fe  Dudson's  Contract. 

[1877    D.     206.] 

TenanJL  in  TaiJr— Disentailing  Deed-^Proleclor— Owner  of  Prior  Eslale—S  4b  4  WiU.  4, 

e.  74,  M.  22,  27,  el  seq. 

In  the  22d  section  of  the  Fines  and  Recoveries  Act  (3  %  4  Will  4.  c  74),  which 
points  out  the  person  who  shall  be  protector  of  the  settlement,  the  "  owner  of  the 
prior  estate  "  is  the  person  who  is  entitled  under  the  settlement  to  the  beneficial  en- 
joyment of  the  rents  and  profits. 

In  a  will  made  before  the  passing  of  the  act  the  testator,  being  entitled  to  the 
equity  of  redemption  of  a  freehold  estate,  devised  the  same  to  trustees  and  their  heirs 
to  the  use  of  them  and  their  heirs  during  the  life  of  A.  (a  married  woman),  in  trust 
for  A.  for  her  separate  use,  with  remainder  to  the  use  of  B.  in  tail,  with  remainders 
over.  In  1871,  the  legal  estate  being  still  outstanding,  the  first  tenant  in  tail,  with 
the  consent  of  A.  as  protector,  disentailed  the  estate : 

Hdd  (affirming  the  decision  of  Jessel,  M.R.),  that  the  entail  was  effectually  barred, 
A.,  and  not  the  trustees,  being  the  proper  protector  of  the  settlement. 

This  was  an  appeal  from  an  order  made  by  the  Master  of 
the  Rolls  in  chambers  under  the  Vendor  and  Purchaser  Act 
(37  &  38  Vict.  c.  78),  s.  9. 

Jane  McKnight,  by  her  will,  dated  the  14th  of  October, 
1803,  devised  a  freehold  house  and  premises  at  Carlisle  to  J. 
Henderson  and  J.  Tallentire,  and  their  heirs,  to  the  use  of 
them  and  their  heirs  during  the  life  of  her  daughter  Jane, 
afterwards  Jane  Cockburn,  in  trust  for  the  said  Jane  Cock- 
burn  for  her  separate  use,  and  after  her  death  to  the  use  of 
the  first  and  other  sons  of  Jane  Cockburn  successively  in 
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tail,  with  divers  remainders  over.  The  testatrix  died  soon 
after  the  date  of  the  will. 

At  the  date  of  the  will  and  of  the  death  of  the  testatrix 
the  house  and  premises  at  Carlisle  were  subject  to  a  mort- 
gage in  fee,  *and  at  the  date  of  the  deed  next  men-  [629 
tioned  the  legal  estate  was  still  outstanding  in  the  mortgagee. 

By  an  indenture  dated  the  19th  of  October,  1871,  and 
made  between  J.  T.  Cockburn,  the  first  tenant  in  tail  under 
the  will  of  Jane  McKnight,  of  the  first  part,  the  said  Jane 
Cockburn  of  the  second  part,  and  T.  Wright  of  the  third 
part,  and  duly  enrolled  under  the  Fines  and  Recoveries  Act, 
the  said  J.  T.  Cockburn,  with  the  consent  of  Jane  Cockburn 
as  protector  of  the  settlement,  barred  the  entail  in  the  prop- 
erty, and  conveyed  it  to  the  use  of  himself  in  fee  sim|)le. 

J.  T.  Cockburn  afterwards  sold  the  property  subject  to 
the  mortgage  to  C.  Dudson,  who  contracted  to  sell  it  to  E. 
Kinsella.  The  purchaser  took  the  objection  that  Mrs.  Cock- 
burn was  not  the  proper  protector  of  the  settlement,  and 
consequently  that  the  disentailing  deed  was  not  effectual  to 
bar  the  remainders  over.  A  petition  was  accordingly  pre- 
sented by  the  purchaser  under  the  Vendor  and  Purchaser 
Act,  which  was  heard  before  the  Master  of  the  Rolls  in 
chambers.  His  Lordship  overruled  the  objection  and  dis- 
missed the  petition.  The  purchaser  appealed  from  this 
decision. 

Cavanaghy  for  the  appellant :  The  question  turns  upon 
the  construction  x>t  the  various  sections  of  the  Pines  and 
Recoveries  Act  with  relation  to  protectors.  The  principal 
section  is  the  22d,  which  enacts  that  the  owner  of  the  prior 
estate,  if  freehold,  is  to  be  the  protector;  the  q^uestion  is, 
therefore,  who  is  the  owner  of  such  prior  estate  m  the  pres- 
ent case?  It  has  been  taken  for  granted  by  convevancers 
that  where  there  is  a  trustee  and  a  cestui  que  trusi  of  the 
prior  estate,  the  cestui  que  trust  is  in  all  cases  the  *'owner" 
under  the  statute.  But  there  is  no  judicial  authority  for 
this ;  it  only  rests  upon  the  opinion  of  Lord  St»  Leonards,  in 
his  treatise  on  the  Real  Property  Statutes  (*),  which  has  been 
followed  by  other  text-book  writers. 

It  is  clear  that  this  could  not  have  been  the  view  of  the 
framers  of  the  act ;  for  if  the  22d  section  meant  that  where 
there  is  a  trustee  and  cestui  que  trust,  the  cestui  que  trust 
should  in  all  cases  be  the  protector,  it  would  have  been  un- 
necessary to  provide  by  sect.  27  *that  a  "bare  trus-  [630 
tee  "  should  be  excluded.  I  contend  that  "  the  prior  estate  " 
means  prior  in  limitation  as  well  as  prior  in  time ;  so  that 

(')  Ist  ed.,  pp.  220,  222. 
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if  there  is  an  estate  given  to  A.  and  his  heirs  during  the  life 
of  B.,  in  trust  for  B.  with  remainder  to  C.  for  life  with  re- 
mainder in  tail,  in  that  case  A.  and  B.  have  the  first  prior 
estate  in  point  of  time,  but  A.  alone  has  the  prior  estate  in 

;»oint  of  limitation,  and  therefore  he  would  be  protector. 
^he  trustees  here  are  not  bare  trustees,  for  they  have  duties 
to  perform,  and  also  a  certain  beneficial  interest,  inasmuch 
as  they  have  power  to  indemnify  themselves  against  loss, 
and  could  if  necessary  mortgage  the  estate  for  that  purpose : 
Pocbd  V.  Wdtson  (*).  If  the  beneficial  owner  is  in  all  cases 
to  be  held  to  be  the  protector,  it  would  often  lead  to  absurd 
consequences :  for  instance,  if  a  testator  ^ve  the  first  free- 
hold estate  to  trustees  upon  trust  to  provide  for  payment  of 
his  debts,  all  his  creditors  would  have  to  give  their  consent 
as  protectors  to  a  disentailing  deed.  >,  For  the  interpretation 
of  the  statute  for  which  I  contend,  I  rely  on  sects.  14, 15,  22, 
27,  28,  33,  34,  36,  37,  39,  40,  '47,  and  on  Keer  v.  Braton  C), 
Lysaght  v.  Edwards  (^),  Taylm  v.  Taylor  {^).  The  24th 
section  has  no  bearing  on  this  case,  because  it  applies  only 
between  a  married  woman  and  her  husband,  and  not  be- 
tween a  married  woman  and  her  trustees. 

In  the  second  place,  I  contend  that  if  the  present  trustees 
should  be  held  to  be  bare  trustees  within  the  27th  section, 
the  31st  section  makes  them  protectors,  this  settlement  hav- 
ing been  made  before  the  passing  of  the  act.  They  would 
have  been  the  proper  persons  to  make  a  tenant  to  the  pmcipe 
for  suflfering  a  common  recovery.  This  was  the  ground  re- 
lied on  before  the  Master  of  the  Rolls,  but  without  success. 
It  is  contended  on  the  other  side  that  all  the  estates  are 
equitable,  and  therefore  the  trustees  have  really  no  estate 
at  all  in  the  land,  and  that  Mrs.  Cockburn  is  the  only  per- 
son who  has  any  estate  prior  to  the  estate  tail  which  the 
courts  either  of  law  or  equity  could  recognize.  But  the 
trustees  cannot  be  so  set  aside. 

[Joshua  Williams^  Q.C.,  referred  to  NouaiUe  v.  Oreen- 
wood{*).] 

In  that  case  the  tenant  in  tail  was  in  possession  ;  and, 
631]  moreover,  *the  remainders  were  all  trust  estates  of  a 
like  nature  with  the  estate  of  the  tenant  in  tail.  The  par- 
ticular estate  and  the  estate  in  remainder  must  be  all  one 
estate,  or  else  the  recovery  was  not  well  suffered  :  Jennina's 
Case  (').     In  the  present  case  the  trustees  and  the  remainder 

(»)  26  L.  J.  (Q.B.),  396.  (*)  8  Ch.  D.,  146. 

(«)  Job.,  188.  (»)  T.  A  R.,  26. 

(»)  2  Ch.  D.,  499,  606,  616;  17  Eng.         (•)  10  Rep.,  48  b. 
R.,  594,  599,  609. 
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in  tail  had  all  one  estate.  The  equity  of  redemption  is  not 
a  mere  equitable  estate.  In  the  view  of  the  courts  of  equity, 
it  is  the  ownership  of  the  land.  The  mortgagee  has  in  such 
view  only  an  interest  of  a  personal  nature  in  the  land,  and 
the  mortgagor  continues  seised  of  the  absolute  estate,  so 
that  the  equity  of  redemption  remains  subject  to  all  the  uses 
of  the  settlement,  and  may  be  limited  in  trust  so  as  to  vest 
an  estate  in  the  trustee :  Casborne  v.  Scarf e  (*) ;  WyJcham 
V.  Wykham(^)\  Wood  v.  Wood{^)\  Powell  on  Mortgages  (*) ; 
Choimondeley  v.  Clinton  (*) ;  Coape  v.  Arnold  (*) ;  Boteler  v. 
Allingtoni^) ;  Scullys.  SmUyi^) ;  Pawlettv.  Attorney-Oen- 
eral  (*). 

There  is  another  objection  to  the  disentailing  deed :  the 
grantee  to  uses  did  not  execute  it,  and  although  there  is  no 
evidence  that  he  has  disclaimed,  yet  he  or  his  heirs  may  do 
so,  in  which  case  the  deed  might  be  defeated.  If  the  grant 
had  been  a  common  law  grant,  the  deed  certainly  would  be 
defeated  by  such  a  disclaimer :  Peacock  v.  JSastland  (") ; 
Sheppard's  Touchstone  (").  And  it  is  doubtful  whether  the 
same  doctrine  would  not  apply  to  a  conveyance  under  the 
Statute  of  Uses :  King  v.  Boys{"). 

James,  L.  J.:    There  is  no  validity  in  that  objection. 

Joshua  WilliamSy  Q.C.,  and  Mounsey  Heysaam^  for  the 
vendor,  were  not  called  on. 

James,  L.  J.:  In  the  year  1833  an  act  was  passed  for  pro- 
viding new  machii\^ry  for  disentailing  estates  in  lieu  of  the 
cumbrous  process  of  suffering  a  common  recovery.  The 
22d  section  of  this  act  provides  *that  where  there  is  [632 
an  estate  for  life  subsisting  prior  to  the  estate  tail,'' the  per- 
son who  shall  be  the  owner  of  the  prior  estate,  or  the  first  of 
such  prior  estates  if  more  than  one,"  shall  be  the  protector 
of  the  settlement.  The  true  construction  of  this  clause  of 
the  act  was  a  matter  of  great  importance,  and  from  the  time 
of  the  passing  of  the  act  it  has  been  the  universal  opinion 
and  the  universal  practice  of  conveyancers  that  the  "owner 
of  the  prior  estate^'  meant  the  substantial  owner  of  the  es- 
tate, that  is,  the  owner  of  the  beneficial  interest.  That 
construction  has  been  settled,  and  family  settlements  and 
purchases  been  made  on  the  faith  of  it,  for  a  period  of  forty- 
five  years.  And  we  have  now  been  asked  to  introduce  con- 
fusion into  this  state  of  things,  and  to  say  that  what  was 

(')  1  Atk.,  608.  0)  1  Bro.  C.  C,  72. 

(•)  18  Yes.,  896.  (»)  8  Ir.  Eq..  494. 

(*)  7  Beav.,  188.  (*)  Ilardr.,  465. 

{*)  VoL  i,  p.  108  n.  (»0)  Law  Rep.,  10  Eq.,  17. 

(*)  2  Jac.  <b  W.,  182.  ('»)  Page  125. 

(•)  4  D.  M.  «k  G.,  574.  (")  Dyer,  288  b,  pi.  31. 

25  Eng.  Rep.  67 
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understood  by  all  lawyers  to  be  settled  was  obviously  wrong 
and  contrary  to  the  true  construction  of  the  act  of  Parlia- 
ment. We  have  been  addressed  for  several  hours,  and  a 
minute  examination  of  the  sections  of  the  act  has  been  gone 
into,  and  cases  from  the  earliest  times  cited  to  us,  for  the 
purpose  of  establishing  the  proposition  that  this  construc- 
tion of  the  clause  has  been  wrong,  and  that  it  is  to  be  con- 
strued as  if  the  words  had  been  "the  estate  which  is  prior  in 
time  and  prior  in  limitation ;"  and  this  construction  has  been 
supported  with  almost  mediaeval  and  scholastic  subtlety.  In 
my  opinion  the  contention  is  quite  inadmissible.  We  are 
also  asked  to  say  that  in  a  case  where  an  equitable  estate  is 
limited  to  trustees  for  the  sole  and  separate  estate  of  a  mar- 
ried woman  during  her  life,  with  remainder  to  her  first  and 
other  sons  in  tail,  the  lady  is  not  the  owner  of  the  prior  es- 
tate for  life ;  and  that  if  it  had  been  under  the  old  law  she 
would  not  have  been  the  proper  person  to  concur  in  making 
a  tenant  to  the  prcedpe.  It  was  the  settled  practice  that  in 
equitable  recoveries  the  person  who  made  the  tenant  to  the 
prcBcipe  was  the  person  who  had  the  real  equitable  owner- 
ship. The  case  cited  by  Mr.  Joshua  Williams,  NouaiUe  v. 
OreenwoodC\  disposes  of  the  whole  question. 

Cotton,  L.J.:  lam  of  thp  same  opinion.  It  is  remark- 
able that  the  point  principally  relied  on  was  not  argued  be- 
633]  fore  the  Master  of  the  Rolls.  *The  real  question  is 
whether,  in  a  case  in  which  all  the  estates  are  equitable,  a 
married  woman  entitled  for  life  for  her  separate  use  is  the 
owner  of  the  prior  estate  within  the  meaning  of  the  22d  sec- 
tion of  the  act.  In  my  opinion  she  clearly  is.  It  was  sug- 
gested that  the  persons  named  as  trustees  must  be  considered 
as  the  owners.  They  have  nothing  vested  in  them.  If  the 
estate  given  to  the  trustees  had  been  a  legal  estate,  the  re- 
mainders also  being  legal,  a  question  might  have  arisen  as  to 
the  effect  of  the  Slst  section.  But  how  is  it  possible  that, 
there  being  no  legal  estate  in  them  and  no  benencial  interest, 
they  can  be  in  any  sense  owners  of  the  prior  estate  ?  There 
may  be  more  dimculty  as  to  the  effect  of  the  28th  section, 
namely,  whether  when  a  bare  trustee  is  excluded  the  office 
of  protector  is  to  go  to  the  person  who  has  the  beneficial  in- 
terest, or  to  some  other  person.  On  this  point  I  express  no 
opinion  ;  it  has  no  application  to  the  present  case.  I  decide 
on  the  ground  that  upon  the  true  construction  of  the  22d 
section  this  lady  was  the  owner  of  the  prior  estate.  I  should 
be  very  reluctant  to  overthrow  a  construction  which  has 
been  adopted  by  conveyancers  upon  the  opinion  of  Lord  St. 

(')  T.  A  R.,  26. 
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Leonards  expressed  so  long  ago,  and  on  which  so  many 
titles  have  been  founded.  JBat  I  do  not  decide  upon  the 
ground  that  the  construction  has  been  adopted  by  convey- 
ances, but  because,  in  my  opinion,  it  is  the  true  and  rea- 
sonable construction  of  the  statute. 

It  was  suggested  in  argument  that  if  an  estate  were  given 
to  trustees  during  the  life  of  a  person  upon  trust  to  pay  the 
rents  and  profits  to  the  settlor  s  creditors,  followed  by  a  re- 
mainder in  tail,  the  effect  of  our  decision  would  be  tnat  all 
the  creditors  would  have  to  give  their  consent  as  protectors 
of  the  settlement.  But  in  that  case  the  trustee  would  be  the 
owner  of  the  prior  estate ;  it  is  impossible  by  any  stretch 
of  language  to  say  that  the  creditors  would  be  the  owners 
of  the  estate. 

The  second  objection  was  founded  on  the  enactment  in 
sect.  31 — that  where  in  a  settlement  made,  as  in  the  present 
case,  before  the  passing  of  this  act,  the  person  who  would 
have  been  the  proper  person  under  the  old  law  to  make  a 
tenant  to  the  prcecipe  is  a  bare  trustee,  such  i)erson  shall  still 
be  protector  of, the  settlement;  and  it  is  said  that,  assum- 
ing these  persons  to  be  bare  trustees,  they  would  have  been 
the  proper  persons  to  make  a  tenant  to  *the  prcedpe,  [634 
But  that  is  an  entire  mistake.  Under  the  old  law,  where  the 
estate  tail  was  legal  the  person  to  create  the  tenant  to  the 
prcecipe  must  have  the  legal  estate,  but  where  the  estate  tail 
was  equitable,  the  person  to  create  the  tenant  to  the  prcecipe 
was  the  person  entitled  to  the  enjoyment  of  the  rents  and 

{)rofits.  In  this  case  all  the  estates  were  equitable,  and  the 
ady  being  entitled  to  the  beneficial  enjoyment  would  have 
been  the  person  to  make  a  tenant  to  the  prcecipe j  and  not 
the  trustee. 

Thesioer,  L.J.:  I  am  of  the  same  opinion.  For  forty- 
five  years  one  uniform  construction  has  oeen  placed  on  the 
22d  section,  and  has  been  acted  on  by  convevancers.  There- 
fore, before  I  could  consent  to  overthrow  this  construction 
and  adopt  any  other,  I  should  require  to  be  convinced  that 
it  was  clearly  opposed  to  the  reasonable  intention  of  the  act. 
Far  from  that,  the  construction  which  for  forty-five  years 
has  prevailed  appears  to  me  the  most  reasonable  construc- 
tion. The  question  depends  almost  entirely  on  the  22d  sec- 
tion. The  protector  is  to  be  the  owner  of  the  prior  estate 
and  the  construction  clause  says  that  the  word  "estate"  is 
to  extend  to  ap  estate  in  equity  as  well  as  at  law.  Here  we 
have  entirely  to  do  with  estates  in  equity.  The  trustees  are 
persons  who  have  no  interest ;  the  beneficial  ownership  is  in 
the  daughter  of  the  testator.    In  such  ciroumstanoes,  the 
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words  ''  the  owner  of  the  prior  estate  "can  only  be  satisfied 
by  holding  that  such  owner  is  the  beneficial  owner  entitled 
to  actual  .enjoyment  of  the  rents  and  profits.  The  only 
plausible  doubt  that  was  suggested  arose  out  of  the  28tQ 
section,  but  such  doubt  is  not  sufficient  to  override  the  clear 
words  of  the  22d  section.  The  only  other  clause  to  which  I 
shall  refer  is  the  31st.  I  agree  with  Lord  Justice  Cotton  that 
it  does  not  apply  to  a  case  like  the  present,  where  the  trus- 
tees are  trustees  of  an  equity  of  redemption,  and  are  not 
entitled  to  any  beneficial  occupation. 

Solicitors :  Matthews  &  Greetkam^  agents  for  T.  Johnson, 
Carlisle ;  Oray  &  Mounsey^  agents  for  Mounsey  &  Co., 
Carlisle. 


[8  Chancery  DivisioD,  636.] 
C.A..  April  17,  1878. 

635]    *In  re  Ambbose  Lake  Tin  and  Copper  Company. 

CLARKE'S  CASE. 
(hmpmin  Act,  1867  (SO  d  81  Vict,  e.  181),  «.  25— /mii«  of  Share$. 

A  company  was  formed  for  working  a  mine  in  Cornwall,  the  purchaBe-money  for 
which  was  to  be  paid  in  fully  paid-up  shares  to  be  allotted  to  the  vendor  or  his  nom- 
inees. On  the  18th  of  January  the  memorandum  and  articles  and  the  contract  with 
the  vendor  were  sent  down  by  post  from  London  to  be  registered  in  CornwalL  On 
the  following  day  the  directors  met  in  London,  in  the  belief  that  all  the  documents 
had  been  registered,  and  the  vendor  nominated  the  allottees  of  his  paid-up  shares, 
and  the  directors  resolved  that  they  should  be  allotted  accordingly.  On  the  next 
day  the  managing  director,  finding  that  although  the  memorandum  and  articles  had 
been  registered  the  contract  had  not  been  registered,  told  the  secretary  not  to  issoe 
certificates  nor  allow  any  dealings  with  the  shares  till  it  had  been  registered.  The 
contract  was  registered  on  the  26th  of  January.  No  register  of  shareholders  nor 
any  books  of  the  company  were  in  existence  till  after  the  26th,  but  before  that  day 
some  of  the  paid-up  shares  had  been  transferred.*  No  certificates  were  issued,  nor 
was  anything  further  done  by  the  company  with  reference  to  the  shares  till 
after  the  26th.  The  books  were  afterwards  made  up,  treating  the  shares  as  allot- 
ted on  the  19th,  and  registering  the  transfers  as  made  on  the  days  on  which  they 
bore  date : 

Held,  that  the  shares  were  not  to  be  considered  as  issued  before  the  reg^ration 
of  the  contract,  and  that  they  were  to  be  treated  as  fully  [mid- up  shares. 

This  was  an  appeal  by  Clarke  from  an  order  of  the  Vice- 
Warden  of  the  Stannaries  placing  his  name  on  the  list  of 
contributories  of  the  Ambrose  Lake  Tin  and  Copper  Com- 
pany, Limited,  for  164  shares. 

By  a  contract  in  writing  dated  the  22d  of  December,  1871, 
W.  Eaton  agreed  to  sell  the  Ambrose  Lake  Mine  to  Joseph 
Taylor  and  John  Hardey  as  trustees  for  an  intended  com- 
pany, to  be  called  the  Ambrose  Lake  Tin  and  Copper  Mining 
Company,  Limited,  for  £24,000,  to  be  paid  in  6,000  fully 
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words  *'the  owner  of  the  prior  estate"  can  only  be  satisfied 
paid-up  shares  of  £2  each  in  the  company,  and  12,000  shares 
with  £1  apiece  paid  on  them. 

The  intended  company  was  registered  on  the  19th  of  Jan- 
uary, 1872,  with  a  nominal  capital  of  £36,000,  in  18,000 
shares  of  £2  each,  and  its  registered  oflSces  were  in  London. 
The  mine  for  ^working  which  it  was  formed  being  in  [636 
Cornwall,  it  was  necessary  for  the  registration  to  be  made 
in  the  Stannaries.  The  memorandum  and  articles  of  asso- 
ciation and  the  above  contract  were  sent  down  from  London 
to  Cornwall  by  post  on  the  18th  of  January.  The  memo- 
randum and  articles  of  association  were  registered  accord- 
ingly on  the  19th,  but  the  Registrar  declined  to  receive  the 
contract  on  the  ground  that  it  was  insuflSciently  stamped. 
The  result  was  that  the  contract  was  not  registered  till  the 
26th  of  January. 

On  the  19th  of  January  the  directors  met  in  London  in 
the  full  belief  that  the  articles  and  contract  had  been  regis- 
tered on  the  morning  of  that  day,  and  at  their  meeting  Eaton 
nominated  the  persons  to  whom  the  6,000  fully  paid-up 
shares  and  the  12,000  shares  with  £1  each  paid  up  should 
be  allotted.  A  large  number  of  fully  paid-up  shares  and  of 
shares  on  which  £1  per  share  was  paid  were,  by  Eaton's 
direction,  allotted  to  Taylor,  and  the  rest  were  allotted  to 
the  other  directors.  A  call  of  Is,  per  share  was  at  this  meet- 
ing made  on  the  partly  called  up  shares.  Taylor  transfer- 
red to  Clarke  100  of  his  shares,  on  which  £1  was  to  be  taken 
as  paid.  This  transfer  appeared,  from  the  books  of  the 
company,  to  have  been  made  on  the  20th  of  January,  1872, 
and  registered  on  the  25th  of  the  same  month.  The  other 
sixty -four  shares  were  also  derived  from  Taylor.  A  trans- 
fer, dated  the  22d  of  January,  from  Clarke  to  another  per- 
son of  twenty  of  these  100  shares  was  also  put  in.  The 
books  of  the  company  upon  their  face  showed  the  allot- 
ments to  have  been  made  on  the  19th  of  January  and  the 
shares  issued. 

Eaton,  who  was  the  secretary  of  the  company,  deposed 
that  on  the  20th  or  21st  of  January,  1872,  a  letter  was  re- 
ceived in  London  informing  the  directors  that  the  contract 
had  not  been  registered.  That  Taylor,  as  managing  director, 
thereupon  directed  him  not  to  issue  certificates  of  the  shares 
which  nad  been  allotted,  nor  to  take  or  permit  any  other 
proceedings  with  reference  to  the  company  or  its  shares, 
until  after  the  agreement  had  been  registered,  and  that  he 
obeyed  such  instructions.  That  no  part  of  the  call  which 
had  been  made  was  payable  till  the  29th  of  January.     That 
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letters  of  allotment  were  not  sent  oat.  That  neither  the 
register  of  shareholders  nor  the  register  of  transfers  was 
6d7]  made  up  by  the  *deponent  as  secretary  till  the  3d  of 
Febraary,  1872,  and  that  it  was  not  till  that  day  that  the 
books  were  famished  to  him.  That  no  certificates  were 
issaed,  nor  was  there  any  register  of  shares  or  transfers  in 
existence  till  after  the  contract  had  been  registered,  and  that 
no  certificates  for  any  of  the  shares  were  issaed  nntil  the 
2l8t  of  Febraary,  1872,  when  the  deponent  sent  them  out 
in  a  letter  containing  a  list  of  them,  which  letter  and  list  he 
verified. 

Taylor  also  deposed  that  no  certificates  had  been  issued 
till  February,  1872. 

One  pound  per  share  was  afterwards  paid  in  cash  on  all 
the  shares  which  had  been  allotted  as  shares  with  £1  per 
share  paid  on  them. 

An  order  having  been  made  for  winding  up  the  company, 
Clarke  was  placed  on  the  list  for  the  164  shares.  The  books 
of  the  company  were  produced  before  the  Vice- Warden 
without  any  rebutting  evidence,  but  further  evidence  having 
been  admitted  on  the  hearing  of  the  appeal,  the  facts  above 
deposed  to  by  Eaton  appeared. 

Waller  J  Q.C-,  and  Bunting^  for  the  appellant :  Upon  the 
facts  now  appearing  in  evidence  it  is  clear  that  there  was 
not  anything  that  can  be  called  an  issue  of  shares  until  after 
the  contract  had  been  registered.  The  requisitions  of  the  act 
(30  &  31  Vict.  c.  131,  s.  25)  were  therefore  complied  with : 
Hartley's  Ca^e  (') ;  Bushes  Case ("). 

MarteUy  Q.C.,  and  Northmore  Lawrence^  for  the  liquida- 
tor :  The  evidence  comes  in  substance  only  to  this,  that  no 
share  certificates  had  been  given  out.  The  allottees  became 
owners  of  the  shares  on  allotment.  The  certificates  were 
only  evidence,  and  the  not  having  them  did  not  make  the 
shares  remain  unissued.  Transfers  of  shares  were  made  be-, 
fore  the  registration  of  the  contract,  and  have  been  regis- 
tered. In  Hartley's  Case  there  was  a  regular  cancellation 
and  new  allotment.  BlytKs  Case{*)  shows  that  the  issue 
of  certificates  is  not  necessary  to  the  issuing  of  shares-. 
638]  *In  Bush's  Case{*)  the  certificates  were  dated  after 
the  registration  of  the  contract:  here  they  refer  to  the' 
old  date. 

CocKBURN,  L.C.J. :  I  must  say  I  entertain  no  doubt  upon 
the  question  before  us,  which  turns  upon  what  is  the  meaning 
of  the  term  "  issue"  in  the  statute  30  &  31  Vict.  c.  131,  s.  25. 

(')  Law  Rep.,  18  Eq.,  642 ;  10  Ch„  167;        (*)  Law  Rep.,  9  Ch.,  664. 
11  Eng.  R.,  611.  (»)  4  Oh.  D.,  140. 
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The  company  was  j)erfectly  competent  to  allot  shares,  and 
did  allot  shares.  The  act  of  Parliament  imposes  no  condi- 
tion upon  allotment  such  as  it  imposes  on  the  issue  of 
shares,  and  I  think  that,  inasmuch  as  the  term  ^^ issue*'  is 
used,  it  must  betaken  as  meaning  something  distinct  from 
allotment,  and  as  importing  that  some  subsequent  act  has 
been  done  whereby  the  Uitle  of  the  allottee  becomes  com- 
plete, either  by  the  holder  of  the  shares  receivinff  some  cer- 
tificate, or  being  placed  on  the  register  of  shareholders,  or 
by  some  other  step  by  which  the  title  derived  from  the  allot- 
ment may  be  made  entire  and  complete.  Now  here,  upon 
the  facts  of  the  case,  it  is  plain  that  the  allotment  having 
been  made  under  the  belief  that  the  agreement  between  the 
vendor  and  the  company  had  been  duly  registered*  at  the 

g roper  place  of  registration,  which  turned  out  afterwards  to 
e  a  mistake,  and  that  mistake  having  been  discovered  be- 
fore anything  more  had  been  done  than  the  allotment  of  the 
shares,  the  person  who  appears  to  have  had  competent  au- 
thority to  do  what  he  did,  or  upon  whose  authority,  at  all 
events,  the  secretary  of  the  company  acted,  suspended  every- 
thing, and  nothing  further  was  done  on  the  part  of  the  com- 
pany until  after  the  agreement  had  been  registered.  I  do 
not  think  it  material  to  consider  what  may  have  been  done 
by  any  allottee  who,  knowing  of  the  allotment,  considered 
that  he  was  entitled  to  deal  with  these  shares  as  his  shares, 
although  his  title  was  not  then  complete.  As  regards  the 
company,  nothing  whatever  was  done  beyond  that  mere 
allotment  of  the  shares.  In  my  opinion  that  does  not  con- 
stitute the  "issuing"  of  the  shares,  for  which  something 
more  than  the  mere  allotment  is  necessary.  The  enactment 
is  probably  a  salutary  one ;  it  has,  at  all  events,  this  bene- 
ficial operation,  that  it  prevents  a  man  who  has  taken  shares 
from  setting  up  in  opposition  to  the  claims  of  creditors  that 
liis  shares,  *wnich,  for  anything  that  the  public  can  [639 
discover  to  the  contrary,  are  shares  to  be  j)aid  upon,  are  in 
fact  to  be  taken  as  paid  up  shares.  But  1  cannot  say  that 
the  mere  allotment  is  what  the  act  of  Parliament  contem- 
plated, especially  where  the  parties  in  making  it  have  acted 
under  a  bona  fide  belief,  which  afterwards  turned  out  to  be 
mistaken,  that  a  contract  had  been  registered.  I  think,  upon 
the  whole,  that  although  this  case  may  not  be  immediately 
within  the  terms  of  BusKs  Case  ('),  it  is  within  the  principle 
of  it,  and  that  it  does  not  fall  within  the  penalty  imposed  by 
the  25th  section  of  the  Companies  Act,  1867. 

(»)  Law  Rep.,  9  Ch.,  664. 
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James,  L.J.:  I  am  of  the  same  opinion.  It  seems  to  me 
quite  clear  that  up  to  the  time  and  at  the  time  when  the 
agreement  in  question  was  registered  with  the  proper  officer  in 
Cornwall,  nothing  had  occurred  by  virtue  of  which  the  com- 
pany could  have  said  to  the  shareholder^'  You  are  bound  to 
take  shares  from  me,"  nor  anything  by  virtue  of  which  the 
shareholder  could  have  said,  ''I  have  become  a  shareholder  iu 
your  company."  No  minute  had  been  recorded,  no  share  list 
had  been  made  up,  no  communication  had  taken  place,  except 
mere  talk  of  an  allotment  at  a  meeting  at  which  Mr.  Taylor 
was,  for  this  purpose,  a  mere  clerk.  There  was  no  entry  in  the 
minutes  of  the  directors,  but  a  mere  talk  of  an  allotment  which 
was  to  be  made  in  pursuance  of  an  agreement  and  under  the 
belief  that  the  agreement  had  been  duly  registered.  It  ap- 
pears to  me  quite  clear  that  if  the  company  had  been  wound 
up  the  day  afterwards,  or  at  any  time  before  that  agreement 
was  registered,  nobody  could  have  said  that  these  gentlemen 
were  shareholders.  Before  anything  is  done  by  which  their 
title  is  completed,  or  by  which  the  evidence  of  their  title  as 
between  them  and  the  company  is  completed,  the  mistake 
is  discovered.  Then,  instead  of  going  through  the  form,  for 
it  would  be  a  mere  matter  of  form,  of  making  a  new  allot- 
ment, the  machinery  which  has  been  stopped  is  set  in  motion 
again,  and  the  matter  is  completed.  It  appears  to  me  that 
the  effect  of  30  &  31  Vict.  c.  131,  s.  25,  would  be  to  work  a 
great  injustice  if  we  were  not  to  decide  that  these  gentlemen 
640]  are  entitled  to  hold  their  shares  as  paid-up  shares,  *a8 
they  are,  and  as  any  creditor  might  have  seen  if  he  had  gone 
and  looked  at  the  share  register  of  the  company. 

Cotton,  L.  J.:  I  am  of  the  same  opinion.  The  question 
which  we  have  to  decide  is,  whether  these  shares  are  to  be 
considered  as  having  been  issued  before  the  26th  of  January, 
that  being  the  day  on  which  the  agreement  was  registered, 
which  provided  that  they  should  be  treated  as  paid  up,  some 
in  full  and  some  in  part.  What  is  relied  on  by  the  official 
liquidator  i  It  is  this.  He  says  there  was  an  allotment  on 
the  19th  of  January  of  these  shares  originally  to  Mr.  Taylor, 
who  transferred  them  to  Mr.  Clarke,  and  he  contends  that  in 
consequence  of  that  allotment  which  was  made  on  the  19th 
of  January,  Mr.  Clarke  ought  to  be  considered  as  holding 
shares  issued  before  the  registration  of  the  agreement.  If 
in  fact  there  was  an  allotment  upon  that  day,  it  was  an  allot- 
ment made  under  an  entire  mistake,  that  is  to  say,  it  was  an 
allotment  made  under  the  supposition  that  the  contract  with 
Mr.  Eaton  had  been  duly  registered,  and  that  consequently 
the  directors  had  power  to  allot  shares  and  issue  them  as 
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fully  paid  up,  and  it  was  made  for  the  purpose  of  giving 
effect  to  that  contract.  If  in  fact  the  shares  had  been  issued 
on  that  day,  and  the  shareholder,  before  the  commencement 
of  the  winding-up  and  within  a  reasonable  time  after  the 
discovery  of  the  mistake,  had  come  and  said  that  the  shares 
had  been  so  issued  under  a  mistake,  and  not  in  accordance 
with  the  contract  which  it  was  intended  to  comi>lete,  then 
they  would  have  been  entitled,  as  was  decided  in  Hartley's 
Cas€{').  to  say,  "Cancel  that  Issue,  take  those  shares  off 
the  register  if  they  have  been  put  there,  and  issue  to  us 
shares  which  you  can  now  issue  after  the  registration  of  the 
agreement  in  due  performance  of  the  agreement."  That  was 
not  done,  because  an  officer  of  the  company,  before  the  allot- 
ment had  been  in  any  way  acted  upon,  said  to  the  other  offi- 
cers of  the  company,  "That  allotment  was  intended  to  be  of 
shares  which  could  be  lawfully  issued  as  paid  up,  but  which, 
if  they  are  issued  under  the  present  state  of  circumstances, 
cannot  be  issued  as  paid  up  shares ;  you  cannot  act  upon  it. 
Do  nothing  further  at  ^present.  Hold  your  hand."  [641 
Consequently,  nothing  was  done  in  pursuance  of  that  allot- 
ment until  after  the  time  had  arrived  when  the  company 
could  lawfully  and  effectually  issue  paid-up  shares,  and 
then  they  were  issued.  Putting  a  fair  construction  upon 
what  was  done  at  the  meeting,  this  was  right.  What  there 
passed  may  be  regarded  as  an  authority  to  the  officers  of  the 
company  to  issue  paid-up  shares  when  and  if  they  could 
legally  and  lawfully  issue  them ;  and  although  it  may  be 
doubted  whether  Mr.  Taylor,  the  managing  director,  had 
any  power  to  interpose  and  stop  the  resolution,  he  had  full 
power  to  say  to  the  officers  of  the  company,  "That  resolu- 
tion under  the  existing  circumstances  cannot  be  acted  upon. 
Do  not  act  on  it  until  the  facts  enable  you  to  act  on  it." 
That  is  what  he  did  in  effect.  Even  if  there  had  been  a  reg- 
ular resolution  to  allot  these  shares,  still,  in  my  opinion,  it 
would  have  been  impossible  to  say  that  the  shares  were 
issued  before  the  registration,  when  the  resolution  had  been 
in  no  way  acted  upon  and  nothing  done  under  it  until  the 
company  was  in  a  position  to  perform  its  contract  and  to 
issue  the  shares  as  fully  paid  up.  But,  in  fact,  what  was 
this  so-called  allotment?  As  far  as  I  can  ascertain  there  was 
no  resolution  passed  to  allot.  Nothing  at  all  appears  on  the 
books,  and  I  take  what  passed  to  have  been  simply  this, 
that  whereas  under  this  agreement  these  shares  were  to  be 
issued  as  fully  paid  up  to  Mr.  Eaton,  or  his  nominees,  the 
names  of  certain  persons  were  given  at  that  meeting  as  his 

(')  Law  Rep.,  10  Ch.,  157;  11  Eng.  R.,  611. 

25  Eng.  Rep.  68 
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nominees  to  whom  the  shares  were  to  be  issued.  The  names 
are  given  by  him  at  the  first  meeting,  and  nothing  farther  is 
done  until  the  company  is  able  to  perform  its  contract  by 
issuing  the  shares.  To  guard  against  any  misunderstana- 
ing,  I  wish  to  state  that  neither  I  nor,  as  I  believe,  any  mem- 
bers of  the  court  decide  this  case  upon  the  footing  that  the 
issue  of  certificates  is  essential  for  the  purpose  of  showing 
that  shares  have  been  issued  within  the  meaning  of  the  30 
&  31  Vict.  c.  181,  s.  25.  There  are  many  cases,  and  BlytK% 
Cia^^Qisan  example,  where  although  no  certificates  have 
been  issued,  yet  the  transaction  is  complete — the  allottee  has 
become  complete  master  of  the  shares,  and  a  mere  failure  to 
perform  the  formal  act  of  issuing  the  certificates  does  not 
prevent  the  shares  from  being  issued  within  the  meaning  of 
642]  *the  section.  In  the  present  case  the  resolution  was 
to  issue  paid-up  shares,  and  nothing  was  done  upon  it  before 
the  company  was  in  a  position  legally  to  issue  such  shares, 
and  it  would  be  wrong  to  hold  that  these  shares  were  issued 
before  registration  of  the  contract. 

Thesigeb,  L.J.:  I  am  entirely  of  the  same  opinion. 
The  only  substantial  question  in  the  case  is  whether  these 
shares  were  issued  before  or  after  the  contract  was  registered 
under  the  25th  section  of  the  Companies  Act,  1867.  Now, 
in  dealing  with  that  section,  there  is  no  magic  to  be  attrib- 
uted either  to  an  allotment  or  to  the  issue  of  certificates,  but 
in  each  case  the  court  must  look  at  all  the  circumstances  of 
the  case,  and  see  whether  practically  and  substantially  there 
has  been  an  issue  of  shares  at  a  time  when  there  was  not 
a  contract  registered  under  the  section  to  which  I  have  re- 
ferred. 

Reliance  has  been  placed  on  behalf  of  the  respondents  on 
BlytW$  Oase{')y  but  that  case  appears  to  me  clearly  distin- 
guishable. There,  in  the  first  place,  no  contract  was  regis- 
tered at  any  time,  and  the  winding-up  found  the  shares 
registered  in  the  name  of  the  person  whom  it  was  sought  to 
make  a  contributory  without  there  being  anything  to  show 
to  the  public  that  they  were  paid  up.  Next  we  find  that 
the  shares  there  had  not  only  been  allotted,  but  had  been 
entered  on  the  register  in  the  name  of  the  allottee ;  and  cer- 
tificates, although  they  had  not  been  in  fact  issued  to  the 
allottee,  were  in  existence,  and  had  been  signed  and  sealed. 
In  addition  to  that,  there  had  been  dealings  with  the  shares, 
there  had  been  transfers  of  the  shares,  and  those  transfers 
had  been  duly  registered  in  the  share  register.  Here,  on 
the  contrary,  we  start  with  the  fact  that  the  contract  was 

(')  4  Oh.  D.,  140. 
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registered  under  the  26th  section.  It  was  registered  within 
a  week  of  the  registration  of  the  memorandam  and  articles 
of  association,  and  was  only  not  registered  upon  the  same 
day  in  consequence  of  a  mistake  which  was  clearly  proved 
by  the  affidavits  which  have  been  placed  before  us ;  and  we 
find  that  although  there  was  an  allotment,  that  allotment 
was  made  under  the  bona  flde  belief  that  everything  had 
been  duly  and  properly  carried  out,  and  that  the  agreement, 
instructions  to  *register  which  had  been  given,  had  [643 
been  duly  registered.  The  only  thing  which  can  be  relied 
on  against  these  circumstances  is  that  there  had  been  some 
sort  of  notice  to  some  of  the  allottees,  and  that  in  one  case — 
if  not  in  two  cases — there  had  been  a  transfer  of  shares. 
But,  on  the  other  hand,  the  transfer  undoubtedly  took  place 
upon  the  faith  that  the  agreement  had  been  registered,  and 
that  no  liability  would  attach  to  those  who  tooK  the  shares, 
except  as  regards  some  of  them  to  the  extent  of  one-half  of 
the  nominal  amount  of  the  shares  ;  and  although  a  transfer 
in  fact  took  place,  it  was  a  transfer  of  shares  which,  contrary 
to  the  facts  which  existed  in  BlyWs  Case  (*),  had  never  been 
registered  in  the  name  of  the  original  allottee,  and  they  were 
not  registered  in  the  nkme  of  the  transferee  until  some  time 
after  tbe  contract  under  the  25th  section  had  been  duly  regis- 
tered. That  being  so,  it  appears  to  me  that  BlyWs  Case  is 
entirely  distinguishable,  and  that  the  present  case  comes 
within  the  principle  of  BusKs  Case{*). 

Solicitors :   Qregory^  Bowcliffes  &  Mawle  ;  A.  D.  Smith. 

(>)  4  Ch.  D.,  140.  O  Law  Rep.,  9  Ch..  664. 
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In  re  Ambrose  Lake  Tin  and  Copper  Company. 

TAYLOR'S  CASK 
Rulm  of  Court,  1876,  Order  Lvni,  r.  15 — ExUnsuyn  of  Time  U>  appetd. 

A  contributory,  on  the  29th  of  March,  being  twenty-one  days  from  the  pronounc- 
ing of  a  refusal  to  remove  his  name  from  the  list,  gave  fourteen  days'  notice  of  ap- 
peal. On  the  Ist  of  April,  conceiving  that  he  ought  to  have  given  only  a  four  days' 
notice,  he  withdrew  his  notice  of  appeal,  and  on  the  following  day  gave  a  four  days' 
notice  of  appeal.  On  the  hearing  of  the  appeal,  the  objection  was  taken  that  it  was 
too  late: 

Held,  that  the  time  ought  to  be  extended. 
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[8  Chancery  Divirion,  646.] 
V.C.B.,  March  14 :     C. A..  April  80,  1878. 

645]  *PiSHER  V.  Owen. 

[1877    F.     78.] 

'Sinking  oiU  Inttrrcgaio^ieB — RtJ4it  of  Court,  1875,  Order  zzxi,  r.  5 — Inierrogaknria 

tending  to  eriminaie — Scandal — Irrdevancy, 

An  action  having  been  brought  to  set  aside  a  deed  of  gift  made  by  a  lady  a  few 
days  before  her  death,  on  the  ground  that  the  instructions  for  it  were  giyen  while 
she  was  in  a  State  of  stupor  produced  by  large  doses  of  a  narcotic  drug,  the  plaintiff 
exhibited  interrogatories,  following  out  in  detail  the  statements  of  the  claim,  with  a 
view  of  showing  that  the  defendant,  who  was  the  grantee  in  the  deed  of  s:ift,  had 
procured  the  drug  for  her  and  encouraged  her  to  take  it,  in  order  to  avail  himself  of 
the  stupor  which  it  produced  to  obtain  the  execution  of  the  deed  of  gift.  The  de- 
fendant moved  to  strike  out  the  interrogatories  as  scandalous,  irrelevant,  and  not 
put  bona  fide  for  the  purposes  of  the  action : 

Held,  by  Bacon,  V.C,  that  the  interrogatories  inquired  after  matters  amoonting  to 
an  indictable  offence,  and  must  therefore  be  disallowed. 

Held,  on  appeal,  that  supposing  the  matter  inquired  after  to  be  an  indictable 
646]  *oifence,  that  was  no  reason  for  striking  out  an  interrogatory,  which,  being 
relevant,  was  not  scandalous ;  and  that  the  remedy  of  the  defendant  was  to  decline 
to  answer,  on  the  ground  that  his  answer  might  tend  to  criminate  him. 

A  party  may  decline  to  answer  under  Rules  of  Court,  1875,  Order  xxxi,  rule  8, 
though  he  might  have  applied  to  have  the  interrogatory  struck  out  under  rule  5, 
and  has  not  done  so.     The  doubt  in  Sanndert  v.  Jones  {})  overruled. 

The  words  "  or  on  any  other  ground  "  in  Order  xxxx,  rule  5,  mean  grounds  ^'m*- 
dem  generit  with  those  specified. 

This  was  an  action  by  executors  to  set  aside  a  deed  of  gift 
which  had  been  executed  by  their  testatrix  on  the  11th  of 
April,  1877,  a  week  before  her  death.  The  case  made  by  the 
plaintiffs  was  that  the  deed,  if  executed  at  all  by  the  testa- 
trix, was  executed  under  undue  influence  of  and  pressure* 
exerted  by  her  niece  and  the  medical  attendant,  and  while 
she  was  in  a  state  of  bodily  and  mental  weakness  which  pre- 
vented her  from  understanding  it ;  and  that  any  instructions 
she  might  have  given  were  given  while  she  was  in  a  state  of 
stupor  produced  by  large  doses  of  a  narcotic  drug,  and  un- 
able to  give  any  real  instructions. 

The  statement  of  claim  alleged  that  the  testatrix  was  taken 
ill  in  March,  1877.  That  her  niece,  who  had  great  influence 
over  her,  was  then  staying  as  a  guest  with  her,  and  that  none 
of  her  four  daughters,  nor  any  other  relation,  was  with  her. 
That  on  the  testatrix  being  taken  ill  the  niece  sent  to  a  dis- 
tance for  Dr.  B.,  a  medical  man,  who  was  not  the  regular 
medical  attendant  of  the  testatrix,  and  placed  him  in  attend- 
ance on  her,  and  that  he  remained  so  till  her  death.  That 
Dr.  B.  was  an  intimate  friend  of  the  niece.    That  on  hearing 

(')  7  Ch.  D.,  436. 
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of  the  illness  of  the  testatrix,  three  of  her  daughters  came 
to  her  house  and  stayed  there  till  her  death,  and  urged  the 
niece  and  Dr.  B.  to  call  in  a  medical  man  in  the  neighbor- 
hood who  had  formerly  attended  the  testatrix,  but  they 
would  not  do  so.  That  the  testatrix  had  by  her  when  her 
daughters  arrived  a  supply  of  a  powerful  narcotic  drug 
called  nepenthe,  which,  as  the  plaintiffs  believed,  was  pro- 
cured for  her  by  the  niece.  That  the  testatrix  was  then  con- 
stantly taking  it,  and  was  therebv  kept  for  several  days 
before  the  lltn  of  April  in  a  state  or  almost  *unbroken  [647 
stupor,  and  her  mind  was  so  confused  by  it  that  she  fre- 
quently did  not  know  what  was  passing  around  her  or  what 
sue  was  doing.  That  her  daughters  remonstrated  with  Dr. 
B.,  and  begged  him  to  remove  it  from  her,  or  at  least  to 
take  care  that  she  had  only  small  doses  of  it,  but  that  he 
refused  and  neglected  to  do  so.  That  on  the  9th  of  April 
the  niece  and  Dr.  B.  remained  almost  the  whole  afternoon 
in  the  testatrix's  room,  and  endeavored  to  prevent  her 
daughters  from  coming  in.  That  the  testatrix  was  then  in 
a  state  of  stupor  caused  by  the  drug,  and  was  quite  incapa- 
ble of  understanding  business  matters.  That  on  the  evening 
of  the  9th  of  April  the  niece  and  Dr.  B.  went  together  to 
London,  and  remained  there  until  the  evening  of  the  10th  of 
April,  when  the  niece  returned  to  the  testatrix's  house.  That 
on  the  11th  of  April  the  niece  and  Dr.  B,,  who  had  that 
morning  returned  irom  London  to  the  house  of  the  testatrix, 
went  to  the  testatrix's  room  and  remained  there  for  some 
time  alone  with  the  testatrix,  who  was  then  in  a  state  of 
great  bodily  and  mental  weakness,  so  that  her  death  was 
expected  daily.  That  the  testatrix  died  on  the  18th,  and 
some  hours  afterwards  Dr.  B.  informed  her  daughters  that 
about  a  week  before  she  had  executed  the  deed  of  gift  in 
question,  and  that  it  and  the  policy  of  insurance  thereby 
assigned  were  in  the  custody  of  his  solicitors  in  London. 
That  on  the  9th  of  April  the  niece  and  Dr.  B.  had  gone  to 
Dr.  B.'s  solicitors  in  London,  and  given  them  instructions 
to  prepare  the  deed,  which  they  did,  and  sent  it  to  Dr.  B., 
ana  that  he  and  the  niece  on  the  11th  procured  the  testa- 
trix's signature  to  it.  That  it  was  an  indenture  made  be- 
tween the  testatrix  of  the  one  part  and  the  niece  of  the  other 
Eart,  whereby  the  testatrix  assigned  a  policy  for  £3,000  on 
er  own  life  to  the  niece  in  trust  to  receive  the  money,  in- 
vest it,  pay  three  life  annuities,  amounting  together  to  £100 
a  year,  and  subject  thereto  retain  the  £8,000  for  her  own 
use.  That  the  deed  was  attested  by  Dr.  B.,  and  that  the 
testatrix  had  no  independent  advice  about  it,  and  had  no 
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commanication  as  to  it  with  any  one  but  the  niece  and  Dr. 
B.  That  this  policy  was  the  whole  of  the  disposable  prop- 
erty  of  the  testatrix.  The  statement  of  claim  then  alleged 
to  the  effect  mentioned  in  the  first  paragraph  of  this  report, 
and  asked  to  have  the  deed  set  aside. 

648]  *The  niece,  who  was  a  defendant,  delivered  a  state- 
ment of  defence  contradicting  all  the  material  statements  of 
the  case  alleged  against  her. 

The  plaintiffs  then  delivered  interrogatories  for  the  exami- 
nation of  the  niece,  interrogating  her  in  detail  as  to  all  the 
above  statements. 

The  niece  took  oat  a  summons  to  have  the  interrogatories 
struck  out,  on  the  ground  that  they  were  scandalous  and 
irrelevant,  and  not  put  bona  fide  for  the  purposes  of  the 
action,  and  were  bad  in  substance. 

The  summons  was  adjourned  into  court,  and  was  heard 
before  Vice-Chancellor  Bacon  on  the  14th  of  March,  1878. 

Oswald,  for  the  defendant :  The  statement  of  claim  con- 
tains what  amounts  to  the  criminal  charge  against  the  de- 
fendant of  administering  a  noxious  drag  called  nepenthe. 
These  interrogatories,  being  merely  the  statement  of  claim 
turned  into  the  form  of  interrogatories,  are  scandalous  and 
irrelevant,  and  also  an  abuse  of  the  practice  of  the  court,  and 
ought  to  be  struck  out  under  Rules  of  Court,  1876,  Order 
XXXI,  rule  5,  without  the  defendant  being  put  to  make  her 
objection  to  answering  them  by  an  affidavit  stating  the 
grounds  of  her  objection  under  Order  xxxr,  rule  8 :  Ather- 
Ley  V.  Harvey  (*). 

[He  was  stopped.] 

Sir  H.  JacJcsoriy  Q.C.,  and  James  Bryce,  for  the  plaintiffs : 
These  interrogatories,  painful  as  they  may  be,  have  a  ma- 
terial bearing  upon  the  case  alleged  in  the  statement  of  claim 
and  the  relief  thereby  claimed,  and  must  therefore  be  al- 
lowed. Nothing,  however  derogatory,  that  is  material  to 
the  matter  in  dispute,  and  tends  to  a  discovery  of  the  point 
in  question,  will  be  considered  as  scandalous:  Daniell's 
Chancery  Practice  (*) ;  Christie  v.  Christie  (•).  If  by  an- 
swering these  interrogatories  the  defendant  would  subject 
649]  herself  to  a  criminal  prosecution,  that  may  be  *good 
ground  for  declining  to  answer  them  in  manner  pointed  out 
by  Order  xxxi,  rule  8,  but  not  for  striking  them  out  under 
rule  5,  which  applies  only  to  interrogatories  which  are  op- 
pressive and  irrelevant,  and  not  put  bona  fide  for  the  pur- 
poses of  the  trial.     If  these  interrogatories  are  scandalous, 

(»)  2  Q.  B.,  624;  21  Eng.  R.,  244.  (»)  6th  ed.,  p.  29a 

(»)  Law  Rep.,  8  Ch.,  499. 
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SO  is  the  statement  of  claim ;  bat  the  defendant  has  taken 
no  such  objection,  and  has  put  in  her  statement  of  defence. 
Bacon,  V.C:  If  I  were  to  permit  such  interrogatories  as 
these  to  be  exhibited  I  should  be  invading  the  province  of 
the  criminal  courts.  It  would  be  competent,  if  such  inter- 
rogatories were  allowed,  to  file  a  claim  against  a  clerk  who 
had  embezzled  money,  and  get  an  answer  from  him  on  his 
oath,  and  then  take  liim  to  the  Old  Bailey  and  convict  him 
on  his  own  answer.  That  would  be  a  most  inconvenient 
result  with  regard  to  the  practice  of  the  court.  Admitting, 
as  I  do,  that  evervthing  relevant  to  the  matter  may  be  pro- 
tected from  the  charge  of  scandal,  I  do  not  think  that  the 
rule  applies  to  the  case  before  me,  because,  reading  the 
claim,  it  is  plainly  an  indictment  for  a  felony  or  misde- 
meanor. There  is  not  one  word  in  the  interrogatories,  in  my 
opinion,  which  is  not  both  scandalous  and  irrelevant ;  and 
the  only  thing  that  can  be  done  in  this  case  is  to  strike  out 
the  whole  of  the  interrogatories,  without  prejudice  to  the 
right  of  the  plaintiffs  to  exhibit  proper  interrogatories. 

The  plaintiffs  appealed.  The  appeal  was  heard  on  the 
30th  of  April. 

jRbert,  for  the  appellants :  Order  xxxi,  rule  8,  enables  a 
party  interrogated  to  object  to  answer,  on  the  ground  that  an- 
swering may  criminate  him,  but  that  is  no  reason  for  expung- 
ing the  interrogatory.  Yoysey  v.  Cox  (before  Mr.  Justice 
Lindley  in  chambers,  Jan.  1,  1876)  shows  how  the  objection 
ought  to  be  taken.  Moreover,  nothing  is  alleged  here  which 
would  expose  the  defendant  to  a  criminal  charge.  Every- 
thing interrogated  to  is  material  to  the  plaintiffs'  case,  and  it 
is  impossible  to  say  that  the  interrogatories  are  scandalous, 
irrelevant,  or  not  put  bona  fide  for  the  purposes  of  the  action. 

* Horton  Smithy  Q.C.,  and  Osioaldy  contra:  Thia  [650 
is  a  matter  in  which  the  court  will  not  interfere  with  the  dis- 
cretion of  the  court  below. 

[Jessel,  M.R.:  I  am  not  aware  of  any  authority  for 
taking  interrogatories  off  the  file  because  answering  them 
mav  tend  to  criminate.] 

ilade  V.  Jacobs  (')  is  against  allowing  an  appeal. 

[Cotton,  L.J.:  That  was  a  case  of  oppressive  interroga- 
tories. Here  the  question  is  whether  the  judge  has  not  ex- 
ercised his  discretion  on  a  wrong  ground.] 

Atherley  v.  Harvey  (*)  is  in  our  favor. 

[Jessel,  M.R.  :  l^he  judge  there  thought  that  he  was  fol- 
lowing the  rule  in  equity. 

(»)  26  W.  R.,  169.  («)  2  Q.  B.  D.,  624 ;  21  Eng.  R.,  244. 
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Cotton,  L.  J.:  In  some  cases  the  Common  Law  Divisions 
have  gone  on  the  old  common  law  rule,  under  which  the 
court  bad  a  discretion  whether  interrogatories  should  be  ad- 
ministered or  not.  ] 

An  indictable  oflFence  under  24  &  25  Vict.  c.  100,  s.  23,  is 
charged  by  the  bill.  In  Saunders  v.  Jones  (*),  Lord  Justice 
Baggallay  doubts  whether  a  defendant  can  decline  to  answer 
an  interrogatory  on  any  ground  which  would  justify  strik- 
ing it  out. 

Jessel,  M.R.:  This  is  an  appeal  from  an  order  of  the 
Vice- Chancellor  Bacon  striking  out  the  whole  of  a  set  of 
interrogatories  as  being  objectionable  under  Order  xxxi, 
rule  5,  the  ground  of  objection  being,  not  that  there  was 
anything  objectionable  in  the  interrogatories  themselves, 
but  that  the  answering  of  them,  if  the  defendant  were  com- 

?elled  to  answer,  would  tend  to  criminate  the  defendant, 
hat  is,  as  nearly  as  I  can  give  it,  the  substance  of  the 
judgment. 

ifow,  as  I  understand  the  rule,  it  has  no  application  to 
such  a  case  as  this,  but  applies  only  to  a  case  where  the  in- 
terrogatory itself  is  objectionable.  The  present  case,  which 
is  one  of  a  painful  nature,  amounts  to  this,  that  the  defend- 
ant took  advantage  of  the  state  of  stuper  to  which  a  lady 
651]  was  reduced  by  habitual  indulgence  *in  narcotic 
drugs  to  obtain  a  deed  of  gift  from  her  at  a  time  when  she 
did  not  understand  what  she  was  doing.  That  is  the  sub- 
stance of  the  case.  It  is  suggested  that  answering  the  in- 
terrogatories, all  of  which  appear  to  me  pertinent  to  the 
issue,  may  have  a  tendency  to  criminate  the  defendant,  be- 
cause it  is  possible  that  in  one  view  of  the  case  she  and  the 
medical  attendant  may  be  considered  as  having  procured 
the  drng,  though  at  the  request  of  the  testatrix,  for  the  pur- 
pose of  producing  the  state  of  stupor  of  which  they  after- 
wards took  advantage.  Whether  or  not  that  be  so,  it  is  not 
for  me  now  to  express  an  opinion,  because  I  will  assume,  in 
favor  of  the  respondent's  contention,  that  the  answering 
some  of  these  interrogatories  would  tend  to  criminate  the 
defendant.  That,  however,  was  no  reason  why  the  defend- 
ant might  not  elect  to  answer  them.  I  suppose  that  in  the 
great  majority  of  cases  the  defendants  would  desire  to  an- 
swer charges  of  this  nature,  and  would  answer  with  indigna- 
tion, denying  every  allegation  made  against  them,  and 
therefore  it  by  no  means  follows  that  the  defendant  will  de- 
cline to  answer  the  interrogatories.  The  option  to  decline 
to  answer  them  is  left  open  to  the  defendant  by  rule  8  of 

(')  7  Ch.  D.,  486. 
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the  same  Order,  which  says,  *' Any  objection  to  answering 
any  interrogatory  may  be  taken,  and  the  ground  thereof 
stated  in  the  affidavit."  Therefore,  allowing  the  interroga- 
tories to  stand  gives  the  defendant  the  option,  first  of  all,  of 
answering  them  by  denial  either  more  or  less  complete,  or, 
secondly,  of  declining  to  answer,  on  the  ground  that  the 
answer  may  tend  to  criminate  the  defendant.  On  the  other 
band,  by  striking  them  oat  you  prevent  the  plaintiff  patting 
the  question.  If  the  defendant  were  a  witness  in  the  box 
you  could  not  prevent  the  plaintiff  putting  the  question, 
though  the  defendant  might  decline  to  answer,  and  thereby 
probably  subject  himself  or  herself  to  some  disadvantage 
Defore  the  tribunal,  whether  composed  of  judge  or  judge 
and  jury;  and  I  do  not  see  what  authority  we  have  to  pre- 
vent the  plaintiff  from  availing  himself  ox  this  mode  of  in- 
quiry of  the  defendant  without  calling  the  defendant  as  a 
witness.  It  does  not  appear  to  me  that  the  ancient  practice 
of  the  Court  of  Chancery  on  this  head  has  been  abolished  or 
interfered  with  by  the  tfudicature  Act  or  by  the  Orders.  If 
we  look  at  the  terms  of  the  Order  xxxi,  rule  6,  we  find  that 
everything  there  *mentioned  is  in  substance  what  [652 
might  be  called  scandal  or  impertinence,  well  known  terms 
in  the  old  Court  of  Chancery,  with  some  additional  words 
intended  to  extend  the  application  of  the  rule  to  what  is  in 
substance  impertinence,  though,  perhaps,  not  technically  so. 
}t  states  that  an  interrogatory  may  be  struck  out  on  the 
ground  that  it  is  impertinent  or  scandalous,  '^or  is  not  put 
bona  fide  for  the  purpose  of  the  sLction,  or  that  the  matter 
inquired  after  is  not  sufficiently  material  at  that  stage  of 
the  action" — words  pointing  at  cases  where  there  is  not 
technical  impertinence,  but  substantial  impertinence.  Then 
the  words  *'  or  on  any  other  ground"  must  receive  a  reason- 
able interpretation.  They  cannot  have  been  intended  to 
give  a  judge  jurisdiction  to  strike  out  an  interrogatory  when- 
ever he  thought  fit,  but  must  apply  to  grounds  ^'tbsdem 
generis.  It  winds  up,  ''and  the  judge,  if  satisfied  that  any 
interrogatory  is  objectionable  may  order  it  to  be  struck 
out" — that  is,  that  the  interrogatory  itself  is  objection- 
able. As  I  said  before,  it  is  not,  and  it  never  was,  an  objec- 
tion to  an  interrogatory  that  answering  it  may  tend  to 
criminate  the  defendant,  because  allowing  an  interrogatory 
leaves  the  defendant  at  liberty  to  decline  answering  it  on 
that  ground. 

It  appears  to  me,  therefore,  that  the  order  of  the  judge 
below  ought  not  to  have  been  made  on  the  ground  on  which 
it  has  been  made,  and  that  that  ground  being  a  question  of 
?J5  3Eng.  Rep.  69 
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principle,  the  decision  is  open  to  be  reviewed.  I  have  read 
through  the  interrogatories,  and  the  ^reat  bulk  of  them  ap- 
pear to  me  to  be  quite  free  from  objection,  and  6uch  that, 
even  on  the  principle  stated  by  the  learned  Vice-Chancellor, 
there  was  no  ground  on  which  they  could  be  ordered  to  be 
struck  out.  I  am  far  from  saying  that  where  the  great  ma- 
jority of  interrogatories  are  open  to  objection  the  judge  is 
not  at  liberty  to  order  them  all  to  be  struck  out,  leaving  the 
plaintiff  to  put  in  new  ones  free  from  objection.  I  tnink 
that  in  such  a  case  he  is  not  bound  to  go  through  them,  and 
to  see  what  small  portions  of  them  ought  to  remain,  but  may 
properly  exercise  his  discretion  by  striking  them  all  out, 
giving  the  plaintiff  liberty  to  set  the  matter  right.  But  that 
should  only  be  done  where  the  bulk  of  the  interrogatories  is 
objectionable,  or  where  the  objectionable  interrogatories  are 
so  intermingled  with  the  others  that  it  is  difficult  to  separate 
653]  them.  It  appears  to  me  on  this  ground  also  *that 
the  order  of  the  court  below  ought  not  to  have  been  made, 
and  that  we  ought  now  to  discbarge  it  with  the  costs  both 
here  and  below. 

Cotton,  L.J.:*  I  am  of  the  same  opinion.  I  will  first 
deal  with  the  contention'  that  we  ought  not  to  interfere  with 
the  exercise  of  the  Vice-Chancellors  discretion.  In  the 
present  case  the  Vice- Chancellor  has  not  gone  through  the 
interrogatories,  and  said,  ^^  There  is  a  large  part  of  tne  in- 
terrogatories which  I  hold,  on  grounds  upon  which  I  can 
exercise  my  discretion,  to  be  such  as  cannot  properly  be  put, 
and  therefore  I  say  they  ought  to  be  taken  on  the  file  and 
fresh  ones  filed ;"  and  we  are  not  reviewing  the  discretion  of 
the  Vice-Chancellor  in  the  sense  in  which  the  Court  of  Ap- 
peal in  the  case  referred  to  declined  to  interfere  with  the  ex- 
ercise of  the  discretion  of  the  court  below.  In  my  opinion 
the  Vice-Chancellor  has  proceeded  upon  a  wrong  principle, 
and  that  being  so,  the  discretion  was  one  which  he  had  no 
po\Y«r  to  exercise,  and  we  are  bound  to  review  his  decision 
in  order  to  la}^  down  the  principle  on  which  the  discretion 
is  to  be  exercised.  But  1  entirely  concur  in  the  view  that 
we  ought  to  discourage  appeals  from  the  exercise  of  the  dis- 
cretion of  a  judge  where  he  has  gone  upon  a  right  principle. 

The  application  in  the  present  case  was  to  strike  out  the 
interrogatories  on  the  ground  that  they  were  scandalous, 
irrelevant,  and  not  put  bona  fide  for  the  purposes  of  the 
action.  The  Vice-Cnancellor  has  gone  upon  the  general 
principle  that,  as  answering  the  interrogatories  might  tend 
to  criminate  the  defendant,  the  defendant  has  a  right  to  have 
them  struck  out  utider  Order  xxxi,  rule  5.     The  applicant 
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clearly  thought  that  he  was  bringing  himself  within  some 
of  the  specified  causes  in  that  rule.  Can  it  possibly  be  said 
that  thesis  interrogatories  are  scandalous  or  irrelevant,  or 
not  put  bona  fide  for  the  purpose  of  the  action  1  Certainly 
nothing  can  be  scandalous  which  is  relevant.  These  inter- 
rogatories are  relevant,  and  are  clearly  put  bona  fids  for  the 
purpose  of  establishing  the  case  which  the  plaintiff  seeks  to 
establish  bv  his  action.  Was  the  Vice-Chancellor,  then,  jus- 
tified in  ordering  them  to  be  struck  out  under  the  last  part  of 
the  6th  rule,  **pr  on  any  other  ground"?  In  my  opinion  he 
was  not.  *Manv  of  these  interrogatories  do  not  tend  [654 
to  criminate,  ana  in  my  opinion  the  proper  course  for  the  de- 
fendant to  take  as  to  those  which  may  tend  to  criminate  was 
not  to  ask  that  they  might  be  struck  out,  but  to  insist  upon 
her  privilege,  if  she  chooses,  when  she  comes  to  answer 
them,  as  is  provided  by  Order  xxxi,  rule  8.  Reliance  was 
placed  on  the  observations  of  Lord  Justice  Baggallay  in 
tSaunders  v.  Jones  ( ■),  but  that  was  merely  a  doubt,  not  a 
decision ;  and  if  it  is  necessary  for  the  Court  of  Appeal  to 
lay  that  ^host,  I  may  say  that  there  is  no  foundation  lor  the 
opinion  tnat  a  person  who  has  a  ground  for  refusing  to  an- 
swer is  precluded  from  availing  himself  of  that  ground  be- 
cause he  has  not  applied  to  have  the  interrogatory  struck 
out,  his  right  to  decline  answering  being  expressly  reserved 
to  him  by  the  8th  rule. 

Then  it  is  said  there  is  an  authority  in  favor  of  the  order 
of  the  Vice-Chancellor.  In  my  opinion  the  case  of  Atherley 
V.  Harvey  (^)  is  no  authority  in  its  favor,  and  even  if  it  were, 
if  we  thought  it  was  wrong  it  would  be  the  duty  of  this 
court,  not  being  bound  by  that  decision  (although  perhaps 
the  Vice-Chancellor  would  be),  to  lay  down  the  correct  prin- 
ciple. When,  however,  we  come  to  look  at  the  case  of 
Atherley  y.  Harney^  it  appears  that  the  judges  thought  they 
were  following  the  rule  in  equity  in  ordering  the  interroga- 
tories to  be  struck  out.  In  my  opinion  they  erroneouslv 
applied  a  rule  which  did  exist  in  equity,  namely,  that  a  bill 
of  discovery  in  aid  of  an  action  for  tort  was  demurrable. 
That  rule  has  no  application  where  an  action  is  properly 
brought  in  a  court  wnich  has  power  to  enforce  discovery  by 
means  of  interrojptories.  Here  an  action  is  commenced  in 
the  Chancery  Division  for  the  purpose  of  setting  aside  a  deed 
of  gift,  and  the  statement  of  claim  states  facts  most  relevant 
for  the  purpose  of  setting  that  deed  aside.  That  being  bo, 
the  interrogatories  are  properly  filed  for  the  purpose  or  ob- 
taining aid  to  the  case  from  the  defendant,     if  the  defend- 

(•)  7  Ch.  p.,  486.  O  2  Q.  B.  D.,  55J4;  31  Epg.  R.,  %AA, 
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ant  thinks  that  answering  will  tend  to  criminate  her,  there 
is  a  well  known  way  of  taking  that  objection,  not  by  having 
the  interrogatories  struck  out,  bnt  by  declining  to  answer, 
on  the  ground  that  they  will  tend  to  criminate  her.  There- 
fore, I  am  of  opinion  that  the  principle  applied  by  the  Vice- 
chancellor  is  an  erroneous  one,  and  that  uis  order  must  be 
655]  ^discharged  with  the  consequences  which  the  Master 
of  the  Rolls  has  stated. 

Thesioer,  L.  J.:  I  am  also  of  the  same  opinion.  I  think 
that  there  is  nothing  in  the  interrogatories  wnich  will  justify 
their  being  struck  out  under  Order  xxxi,  rule  5. 

In  construing  these  rules  it  is  necessaiy  to  see  what  was 
the  practice  in  equity  and  at  common  law  before  the  passing 
of  the  Judicature  Act.  The  Master  of  the  Rolls  has  pointed 
out  what  was  the  practice  in  equity,  and  has  stated  that  if 
a  party  intended  to  rely  upon  nis  privilege  he  must  do  so 
upon  oath  in  answer  to  the  interrogatories.  I  think  that 
tbe  rule  was  the  same  at  common  law.  It  is  true  that  while 
there  have  been  many  cases  in  which  interrogatories  tending 
to  criminate  have  been  allowed,  there  have  also  been  some 
cases  in  which  such  interrogatories  have  been  refused.  I 
think,  however,  the  cases  may  be  reconciled,  and  may  be 
put  upon  a  broad  and  intelligible  basis,  which  will  be  equally 
applicable  to  the  present  as  to  the  old  practice.  Where  you 
have  interrogatories  which  may  tend  to  criminate,  or  tend 
to  throw  discredit  upon  the  party  interrogated,  it  is  the 
duty  of  the  court  to  see  in  the  first  place  tnat  those  inter- 
rogatories are  put  bona  fide  for  the  purpose  of  assisting  the 
case  which  is  made  by  the  party  interrogating ;  and,  sec- 
ondly, that  they  are  put  for  the  purpose  of  supporting,  not 
a  mere  fishing  case,  but  a  definite  case  which  is  alleged  on 
the  pleadings,  and  w^hich  is  proposed  to  be  supported  m  evi- 
dence by  those  by  whom  those  pleadings  are  put  forward. 
That,  it  seems  to  me,  was  the  principle  of  the  decisions  at 
common  law. 

In  Edmiunds  v.  Oreenwood  (')  the  court  refused  the  inter- 
rogatories on  the  ground  that  they  were  put  by  Mr.  Ed- 
munds for  tbe  purpose  of  criminating  the  defendant,  and 
not  bona  fide  for  the  purpose  of  assisting  the  case. 

In  Stern  v.  Sevastopiuo  {*)  the  interrogatories  were  dis- 
allowed, because  they  were  of  a  general  fishing  character, 
and  were  not  in  support  of  some  definite  case  alleged  by  the 

garty  interrogating,  and  the  Lord  Chief  Justice  Erie,  in 
56]     dealing  with  the  question  in  *his  judgment,  and  re- 
feip'ing  to  the  cases  which  appeared  to  be  somewhat  conflict* 

(')  Law  Rep.,  4  C,  P.,  70.  (»)  U  C.  B.  (N.a),  787. 
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ing  upon  the  point,  reconciled  them  in  this  way.  He  says : 
*'  In  each  of  tne  cases  referred  to  a  definite  fact  was  to  be 
inquired  into  which  was  material  to  the  case  or  defence  of 
the  opposite  party,  and  in  each  of  them  the  court  held  that 
the  interrogatories  might  be  put,  though  the  answers  might 
tend  to  disclose  the  party's  own  case,  or  even  expose  him 
to  the  peril  of  an  indictment,  in  which  latter  case  he 
might  protect  himself  by  declining  to  answer."  Therefore, 
although  in  that  case  the  court  held  that  the  interrogatories 
ought  not  to  be  allowed,  they  at  the  same  time  entirely  con- 
curred with  the  view  which  had  been  expressed  in  the  other 
cases,  that  where  an  interrogatory,  although  tending  to 
criminate,  is  put  for  the  purpose  of  establisning  a  definite 
fact  upon  which  the  party  interrogating  relies,  then  that 
party  is  entitled  to  have  the  oath  of  the  person  interrogated 
either  in  answering  the  interrogatory  or  in  asserting  his 
privilege  not  to  answer. 

That  point  was  dealt  with  even  more  clearly  in  the  case  of 
McFadzen  v.  Corporation  of  Liverpool  (').  Mr.  Baron  Bram- 
well  says :  '\The  court  has  of  course  a  discretion  to  say  that 
it  will  not  admit  of  irrelevant,  oflFensive,  or  scandalous  ques- 
tions. But  we  ought  not,  I  think,  to  allow  a  question  to  be 
shut  out  only  because  the  opposing  counsel  says  that  it  is  a 
question  which  the  interrogated  party  may,  perchance,  ob- 

{'ect  to  answer.  In  equity  any  question  that  is  material  may 
>e  put,  and  the  objection  to  answer  it  must  be  made  under 
the  oath  of  the  person  objecting,  not  on  the  mere  assertion 
of  counsel."  Here  Baron  Bramwell  put  the  practice  at 
common  law  as  in  accordance  with  the  practice  in  equity. 
**  Therefore,  unless  we  can  see  clearly  that  the  question  is  one 
that  ought  not  to  be  put,  we  ought  to  allow  it,  and  to  leave 
the  objection  to  be  taten  at  the  stage  of  answering."  Then 
Baron  Ghannell  says :  ^^  I  am  of  the  same  opinion. .  I  think 
the  principle  suggested  by  my  Brother  Bramwell  is  the  fair 
and  right  one,  and  is  the  principle  which  is  to  be  gathered 
from  the  recent  cases.  It  was  not  intended  by  the  Legis- 
lature that  the  interrogating  party  should  be  shut  out  from 
utting  any  question  tnat  is  really  material  to  his  case.  If 
e  goes  beyond  that,  and  the  court  sees  *that  his  [657 
questions  are  put  mala  flde^  or  with  a  vexatious  or  im- 
proper purpose,  it  will  not  allow  them.  But  if  that  is  not 
the  case,  then  the  interrogated  party  should  be  bound  to  say 
upon  his  oath  that  he  believes  his  answer  will  be  evidence 
against  him  in  such  a  way  that  he  is  protected  from  an- 
swering." 

O  Law  Rep.,  8  Ex.,  279,  281 
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'  That  being  the  position  of  the  practice  both  in  equity  and 
at  common  Taw  prior  to  the  passing  of  the  Judicature  Act, 
it  appears  to  me  that  there  is  nothing  in  that  act  which 
alters  the  practice  upon  this  particular  point,  because  I 
agree  with  what  has  fallen  from  the  other  members  of  the 
court,  namely,  that  it  is  impossible  to  say  that  interrogato- 
ries, although  tending  to  criminate  or  tending  to  discredit 
the  party  interrogated,  are  scandalous  if  they  are  pertinent 
and  material  to  the  case  which  the  interrogating  party  is 
setting  up. 

Then  tne  only  remaining  question  is,  whether  there  are 
any  objections  in  detail  to  these  interrogatories.  Notwith- 
standing what  has  been  argued  by  Mr.  Oswald,  it  appears 
to  me  that  they  are  interrogatories  which,  according  to  his 
account,  would  have  been  allowed  in  equity,  they  are  such 
as  have  been  put  at  common  law,  and  are  proper  interroga- 
tories. They  are  directed  to  prove,  first,  that  the  person 
who  made  this  deed  of  gift  had  been  in  the  continuous  prac- 
tice of  taking  this  drug  so  as  to  put  herself  in  a  state  of 
stupor ;  secondly,  that  on  a  particular  day,  when  the  in- 
structions for  the  deed  of  gift  were  supposed  to  have  been 
given,  she  was  in  that  state  of  stupor ;  and,  thirdly,  that 
when  the  deed  was  executed  she  was  in  that  state.  I  find 
nothing  in  the  interrogatories  which  affords  any  ground 
whatever  for  the  objections  which  have  been  made,  except, 
perhaps,  that  one  relating  to  the  conversations.  But  I  think 
that  it  may  be  equally  justified  with  the  others.  What 
passed  between  the  doctor  and  the  person  who  was  the  ben- 
eficiary under  this  deed  of  gift  upon  the  occasion  of  the  lady 
being  induced  to  execute  tne  deed  of  gift,  becomes  a  most 
material  fact  in  the  case,  as  proving  the  allegation  in  the 
statement  of  claim,  namely,  that  the  deed  was  obtained  from 
her  when  she  was  in  such  a  state  as  not  to  be  conscious  of 
what  she  was  doing.  There  being  no  one  present  on  that 
occasion  but  the  persons  charged  with  the  conspiracy,  it  ap- 
pears to  me  that  an  interrogatory  calling  upon  them  to 
658]  state  generally  the  conversation,  *whicn  took  place 
may  be  justified,  although  as  a  rule  such  an  interrogatory 
is  objectionable.  I  am  of  opinion  that  the  order  of  the  Vice- 
Chancellor  should  not  have  been  made,  and  that  this  ap- 
peal should  be  allowed. 

Solicitors :  Phelps^  Sidgwick  &  Biddle;  Noon&  Clarice. 
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[8  Chancery  Division,  668.] 
V.C.B.,  March  22 ;   April  4  ;  C.A.,  April  80,  1878. 

Scully  v.  Lord  Dundonald. 

[1877     8.     184.] 
Enforcing  Compromite  of  Action — Fund  tH  apart  to  abide  RauU  of  Action, 

S.  commenced  an  action  in  the  Common  Pleas  Division  against  D.,  to  recover  a 
commission  claimed  for  services  in  obtaining  payment  of  a  sum  from  a  foreign  gov- 
ernment. This  sum  was  being  administered  in  the  Chancery  Division,  and  S.  com- 
menced an  action  in  that  Division  to  establish  a  lieu  on  D.'s  interest,  and  to  prevent 
the  fund  from  being  paid  away.  In  this  action  an  order  was  made  for  a  sum  of 
£5,000  to  be  set  apart  in  the  joint  names  of  the  solicitors  of  the  plaintiff  and  defend- 
ant to  answer  the  pkdntiff's  clium,  and  all  further  proceeding's  were  stayed  until 
after  the  trial  of  the  action  in  the  Conmion  Pleas  Division,  and  general  liberty  to  ap- 
ply was  given.  Shortly  after  this  the  solicitors  of  the  pluntiff  and  defendant,  by 
the  authority  of  their  clients,  came  to  a  definite  arrangement  by  letter  as  to  the 
amount  of  the  plaintiff's  claim.  The  plaintiff  then  applied  for  directions  that  this 
amount  might  be  paid  to  him  out  of  the  fund  set  apart : 

Held,  by  Malins,  V.C.,  that  the  court  had  no  authority  to  make  such  an  order,  as  it 
would  thereby  be  enforcing  a  compromise  of  an  action  in  the  Common  Pleas  Divi- 
mon,  but  heid  on  appeal  that  the  court  had  jurisdiction  to  make  the  order. 

Lord  Dundonald,  having  considerable  claims  against  the 
Brazilian  Government  in  respect  of  services  rendered  by  his 
father,  the  late  Lord  Dundonald,  employed  Mr.  Scully,  who 
was  resident  at  Rio,  to  come  to  an  arrangement  with  the 
government  on  his  behalf,  and  it  was  agreed  that  Mr.  Scully 
should  receive  a  commission  of  12^  per  cent,  out  of  the  sum 
recovered. 

A  sum  of  about  £40,000  was  ultimately  received  from  the 
Brazilian  Government,  but  Lord  Dundonald  disputed  its 
having  been  in  any  degree  recovered  through  Mr.  Scully's 
exertions,  and  declined  to  pay  any  commission. 

*0n  the  13th  of  April,  1875,  Scully  commenced  an  [659 
action  in  the  Court  of  Common  Pleas  against  Lord  Dundon- 
ald to  recover  £5,037,  the  amount  claimed  for  commission. 
The  sum  paid  by  the  Brazilian  Government  was  admin- 
istered in  the  Chancery  Division  in  a  suit  of  Cochrane  v. 
Lord  Dundonaldy  and  in  the  e^rly  part  of  1877  an  order  was 
made  by  Vice-Chancellor  Malins  for  distribution  of  the  fund. 
After  some  negotiation  about  setting  apart  a  sum  of  £5,100  to 
meet  the  plaintifTs  claim,  the  plaintiff  on  the  12th  of  April, 
1877,  issued  a  writ  against  Lord  Dundonald,  praying  a  dec- 
laration that  the  plaintiff  was  entitled  to  a  charge  to  the  ex- 
tent of  £5,100  upon  certain  moneys,  amounting  to  £10,643 
or  thereabouts,  standing  in  court  to  the  credit  of  Cochrane 
V.  Lord  Dundonald^  to  which  Lord  Dundonald  was  entitled 
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under  an  order  in  that  cause,  by  way  of  secarity  for  £5,037, 
or  other  the  amount  which  might  be  recovered  by  the  plaiu* 
tiff  in  the  action  in  the  Common  Pleas,  and  to  have  such 
sum  of  £5,100  set  apart,  and  an  injunction  to  restrain  Lord 
Dundonald  from  receiving  or  dealing  with  such  moneys 
without  first  providing  thereout  or  otherwise  the  £6,100. 

An  injunction  was  moved  for,  and  on  the  26th  of  April, 
1877,  the  following  order  was  made : — 

"  The  defendant  by  his  counsel  undertaking  within  three 
days  after  the  receipt  by  him  of  the  fund  mentioned  in  the 
said  writ  of  summons,  as  being  in  court  to  the  credit  of  the 
cause  of  Cochrane  v.  Earl  of  Dundonald^  to  pay  into  a 
London  bank,  to  be  agreed  upon  between  the  solicitors  of 
the  plaintiff  and  defendant,  to  the  joint  names  of  Charles 
Burt  and  Joseph  Harris  Stretton,  the  sum  of  £6,100  to  abide 
and  answer  the  plaintiff's  claim  for  £5,037  in  the  said  writ 
mentioned,  such  undertaking  to  be  without  prejudice  to  any 
question.  This  court  doth  order  that  all  further  proceedings 
in  this  action  be  stayed  until  after  the  trial  of  a  certain  ac- 
tion now  pending  in  the  Common  Pleas  Division  of  the 
court,  wherein  the  above  named  plaintiff  is  plaintiff,  and  the 
above  named  defendant  is  defendant.  And  it  is  ordered  that 
the  costs  of  this  motion  be  reserved  until  the  trial  of  this  ac- 
tion.    And  all  parties  are  at  liberty  to  apply.'' 

On  the  18th  of  May,  1877,  a  sum  of  £5,100  was  in  pursu- 
660]  ance  of  *this  order  deposited  in  the  London  and 
Westminster  Bank  in  the  names  of  Burt  and  Stretton. 

In  December,  1877,  interviews  took  place  between  Mr. 
Stretton,  as  solicitor  of  Lord  Dundonald,  and  Mr.  Burt,  as 
solicitor  of  the  plaintiff,  with  a  view  to  a  compromise,  after 
which  the  following  letters  passed : — 

Dec.  19.     Stretton  to  Burt : — 

''Understanding  from  j^ou  that  you  will  recommend  your 
client  to  compromise  this  action  on  receipt  of  £2,000  and 
costs  as  between  solicitor  and  client,  the  latter  to  be  agreed 
with  me,  I  am  prepared  with  a  view  to  put  an  end  to  the 
litigation  to  recommend  and  now  make  such  an  offer,  which 
1  hope  will  be  accepted." 

Dec.  21.    Burt  to  Stretton  : — 

"I  have  your  note  of  yesterday,  upon  which  I  will  write 
to  my  client.  His  last  instructions  to  me  were  not  to  com- 
promise for  less  than  £4,000.  His  views  perhaps  may  be 
now  changed.  You  do  not  say  for  how  long  your  offer  is 
open.     I  suggested  to  you  that  you  must  give  me  time  to 
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write  to  Rio  and  get  a  reply,  say  two  months.  I  suggested 
also  that  yonr  offer  had  better  be  £2,600  to  include  costs, 
and  as  there  has  been  a  considerable  expense  in  Rio  by  rea- 
son of  the  commission,  I  do  not  think  you  will  lose  much,  if 
anything,  by  the  alteration,  whilst  it  would  enable  me  to  put 
the  matter  more  effectually  to  the  plaintiff/' 

Dec.  21.     Stretton  to  Burt : — 

*'  I  am  obliged  by  yours  of  this  date.  I  would  rather  not 
vary  my  offer,  except  so  far  as  to  give  you  two  months'  time 
for  acceptance,  which  I  omitted  inadvertently  in  my  former 
letter." 

Jan.  18,  1878.    Burt  to  Stretton  :— 

"I  have  received  from  Mr.  Scully  a  telegram  authorizing 
me  to  accept  £2,000  with  all  expenses,  including  £260  ex- 
penses at  Kio.  I  have  had  our  draft  bill  made  out,  and 
nnd  that  the  items  amount  as  nearly  as  possible  to  £360.  I 
am  therefore  prepared  to  settle  the  action  on  payment  of 
£2,600.  The  security  for  costs  in  court  to  be  returned  to 
us,  and  judgment  in  the  action  given  for  the  above  sum. 
Proceedings  in  chancery  to  be  stayed." 

*Feb.  1,  1878.     Stretton  to  Burt :—  [661 

"My  client  positively  declines  to  go  beyond  my  offer, 

which  he  construes  as  limited  to  £2,000  and  your  firm's 

costs." 

Feb.  14,  1878.     Burt  to  Stretton  :— 

"I  have  now  received  a  letter  from  my  client  which  en- 
ables me  to  close  this  matter.  I  therefore  accept  the  offer 
contained  in  your  letters  to  me  of  the  19th  and  2l8t  of  De- 
cember, 1877,  and  shall  be  prepared  to  meet  you  and  go 
through  and  agree  the  costs  whenever  you  are  ready  to 
do  so." 

After  this  several  meetings  took  place  about  the  bill  of 
costs,  which  was  substantially  agreed  to. 

On  the  20th  of  February,  1878,  Mr.  Stretton  wrote  to  Mr. 
Burt  as  follows : — 

*'I  have  just  had  a  communication  from  my  client  saying 
that  he  considered  the  negotiations  for  a  compromise  termi- 
nated by  your  letter  of  the  18th  of  January,  to  which  I 
replied  on  my  return  from  Ireland  on  the  1st  of  February. 
In  the  meantime  considerable  expense  has  been  incurred  on 
his  part,  owing,  among  other  things,  to  Mr.  Hunt  having 
been  brought  over  to  this  country.  Under  these  circum- 
stances I  am  unable  to  proceed  further." 

The  plaintiff  then  gave  notice  of  motion  before  Vice-Chan- 
26  Eng.  Rep.  70 


554  CHANCERY  DIVISION.  [Vol  VIII. 

1878  Scully  v.  Lord  Dundonald.  C.A. 

cellor  Malins  that  Bart  and  Stretton  might  be  at  liberty, 
and  that  the  defendant  might  be  ordered  to  concur  with  the 
plaintiff  in  requesting  them,  out  of  the  moneys  deposited  in 
tbeir  names  under  and  subject  to  the  directions  of  the  order 
of  the  26th  of  April,  1877,  to  pay  to  the  plaintiff,  or  his  solici- 
tor on  his  behalf,  the  sum  oi  £2,000  and  the  amount  of  the 
costs,  as  between  solicitor  and  client,  of  the  plaintiff  in  the 
action  of  Scully  v.  Lord  Dundonald  mentioned  in  the  or- 
der, and  of  the  present  action,  the  plaintiff  offering  to  con- 
cur in  such  request,  and  upon  such  payment  being  made, 
to  request  and  authorize  Burt  and  Stretton  to  pay  dVer  to 
the  defendant  the  residue  of  the  moneys,  or  that  otherwise 
the  order  of  the  26th  of  April,  1877,  so  far  as  it  stayed  pro- 
ceedings in  the  action,  might  be  discharged,  and  that  the 
glaintm  might  be  at  liberty  to  proceed  in  the  action  and  to 
62]  amend  the  writ.  The  *motion  was  heard  before 
Vice-Chancellor  Malins  on  the  22d  of  March  and  4th  of 
April,  1878. 

/.  PearsoUy  Q.C.,  and  Beaumont^  for  the  plaintiff,  in 
support  of  the  motion:  The  compromise  we  now  seek  to 
enforce  was  entered  into  by  the  solicitors  on  each  side.  It 
was  proposed  by  Lord  Dundonald' s  solicitor  and  accepted 
by  ours,  and  from  the  correspondence  it  is  clear  that  Lord 
Dundonald  was  aware  of  the  terms  proposed.  There  is  evi- 
dence of  an  agreement  entered  into  by  Lord  Dundonald  to 
pay  Mr.  Scully  12J  per  cent,  upon  the  amount  which  should 
be  obtained  from  the  Brazilian  Government,  and  the  action 
by  Mr.  Scully  for  that  sum,  which  would  be  about  £6,000, 
was  fairly  compromised  by  the  offer  to  pay  £2,000  and  costs. 
If  the  court  is  satisfied  from  the  evidence  and  correspon- 
dence that  Lord  Dundonald  sanctioned  the  course  taken  by 
his  solicitor,  then  the  compromise  ought  to  be  enforced,  as 
your  Lordship  decided  in  Holt  v.  Jesse  (*)  and  in  Pryer  v. 
Gribble{*),  That  case  was  afterwards  appealed  and  the  de- 
cision reversed  on  the  ground  that  the  agreement  for  a  com- 
promise could  not  be  enforced  upon  motion  in  a  suit,  but 
that  a  fresh  bill  must  be  filed.  That,  of  course,  was  decided 
under  the  law  as  it  stood  before  the  Judicature  Act,  but 
now  by  the  act  of  1873  (36  &  37  Vict.  c.  66,  s.  24,  subs.  7), 
the  court  has  power  to  grant  such  remedies  as  the  parties 
are  entitled  to  without  the  institution  of  a  fresh  suit.  This 
was  decided  by  Vice-Chancellor  Hall  in  £Jden  v.  Naish  (*), 
in  which  his  Lordship  followed  an  unreported  case  of  Hakes 
V.  Hodgkin^  decided  by  the  Master  of  the  Rolls. 

0)  3  Ch.  D.,  177;  17  Eng.  R.,  828.         («)  Law  Rep.,  10  Ch.,  534;    14  Eng.  R.,  776. 

(«)  7  Ch.  D.,  781 ;  26  Eog.  Rep.,  9. 
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Higgins^  Q.C.,  for  the  defendant :  The  answer  to  this  ap- 
plication is,  first,  that  there  really  never  were  any  definite 
terms  of  compromise  agreed  upon.  An  offer  was  made  by 
Lord  Dandonald's  solicitor  to  Mr.  Scully's  solicitor.  The 
latter  required  some  further  concessions,  and  the  matter  was 
referred  to  the  plaintiff  to  ascertain  whether  he  was  willing 
to  accept  the  proposed  terms.  Itv  the  meantime,  when  Lord 
Dundonald  *was  made  fully  aware  of  what  his  solici-  [663 
tor  had  proposed,  he  declined  to  accede  to  the  arrangement. 
A  client  cannot  be  bound  hj  a  compromise  effected  by  his 
solicitor,  unless  with  his  entire  sanction,  and  there  is  Lord 
Dundonald' s  statement  that  he  never  did  give  his  sanction. 

Then  as  to  the  form  of  this  application,  the  cases  cited  do 
not  apply,  because  in  those  cases  the  actions  in  which  the 
compromises  were  made  were  actually  pending  before  the 
court,  but  here  you  are  asked  to  enforce  a  compromise  of 
an  action  in  the  Common  Pleas.  The  order  made  by  your 
Lordship  in  April,  1877,  was  that  £5,000  should  be  depos- 
ited in  tne  names  of  the  solicitors,  to  abide  the  decision  in 
the  Common  Pleas,  and  all  further  proceedings  in  this  suit 
were  stayed  until  the  trial  of  the  common  law  action.  And 
in  the  cases  cited  the  application  was  by  the  person  who 
had  to  pay  the  money,  and  not  by  the  person  who  was  to 
receive  it.  On  these  grounds  it  is  submitted  that  the  court 
has  no  power  to  make  the  order  asked. 

Malins,  V.C:  It  appears  that  by  the  order  made  by  me 
in  April,  1877,  the  sum  of  £5,000  was  ordered  to  be  depos- 
ited m  the  names  of  the  solicitors,  and  that  all  further  pro- 
ceedings in  this  action  should  be  stayed  until  after  the  trial 
of  the  action  in  the  Common  Pleas  Division.  The  meaning 
of  that  I  take  to  be  until  after  the  termination  of  the  action. 
So  that  an  action  cannot  be  considered  as  tried  until  the 
trial  has  taken  place,  or  that  which  the  parties  choose  to 
substitute  for  the  trial,  viz.,  an  agreement  for  compromise. 
But  I  think  the  true  meaning  of  it  is, — after  the  final  ending 
of  the  action  by  judgment,  or  by  compromise,  or  otherwise, 
and  then  the  parties  are  at  liberty  to  apply. 

Now,  in  this  state  of  things,  it  appears  that  on  the  19th 
of  December,  1877,  Mr.  Stretton,  of  the  firm  of  Newman, 
HilUard  &  Stretton,  writes  to  Mr.  Burt,  the  plaintiff's  solici- 
tor, offering  to  compromise  the  suit  on  payment  of  £2,000, 
"with  costs  as  between  solicitor  and  client,  the  latter  to  be 
agreed  with  me."  Further  correspondence  took  place,  in 
v^hich  some  deviation  from  the  terms  was  proposed  by  Mr. 
Burt,  but  it  was  arranged  that  two  months  should  be  allowed 
for  a  communication  to  be  made  with  ^the  plaintiff.     [664 
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The  two  months  would  extend  to  the  2l8t  of  February  in 
this  year.  Meanwhile  a  communication  had  taken  place  be- 
tween Mr.  Stretton  and  Lord  Dundonald,  and  on  the  1st  of 
February  Mr.  Stretton  writes,  "My  client,  Lord  Dundonald, 
positively  declines  to  go  beyond  my  offer,  which  he  con- 
strues as  limited  to  £2,000  and  your  firm's  costs." 

Now  I  do  not  think  it  satisfactory  for  any  counsel,  or  any 
solicitor  having  been  party  to  a  compromise,  to  endeavor  to 
set  that  compromise  aside.  I  am  satisfied  of  this,  that  Lord 
Dundonald  had  authorized  a  negotiation,  and  if  a  man  gives 
a  solicitor  a  general  authority  to  enter  upon  negotiations  for 
a  compromise,  unless  he  puts  an  express  restriction  upon 
the  solicitor,  that  is  an  authority  to  the  solicitor  to  conclude 
any  compromise  which  he  thinks  fit ;  but  I  am  satisfied  also 
not  only  that  Lord  Dundonald  authorized  a  general  negotia- 
tion for  a  compromise,  but  that  he  perfectly  well  knew  what 
had  been  agreed  between  Mr.  Stretton  and  Mr.  Burt — that 
the  sum  to  oe  paid  on  that  compromise  was  £2,000,  with  the 
plaintiff's  costs. 

Under  these  circumstances,  I  regret  that  Lord  Dundonald 
should  have  repudiated  the  bargain  that  was  deliberately 
entered  into,  and  which  ought  to  be  binding  upon  him.  It 
was  a  compromise  fairly  and  honorably  entered  into  by 
solicitors  of  great  experience  on  each  side,  and  when  such 
arrangements  are  made  the  court  can  never  look  upon  an 
attempt  to  repudiate  them  without  the  greatest  disfavor. 

But  still,  it  being  my  opinion  that  this  is  a  compromise 
which  ought  to  be  binding  on  Lord  Dundonald,  and  I  can- 
not express  my  opinion  too  decidedly  that  he  ought  to  fulfil 
it,  the  question  I  have  to  decide  is  whether  I  can  compel 
him  to  do  so,  and  I  am  sorry  to  say  that  in  this  stage  of  the 
proceedings  I  am  obliged  to  come  to  the  conclusion,  upon 
the  form  of  the  order,  that  I  cannot,  for  this  is  a  compromise 
of  the  action  proceeding  between  Mr.  Scully  and  Lord  Dun- 
donald, which  was  an  action  in  the  Court  oi  Common  Pleas. 
My  order  is  that  all  proceedings  in  this  cause  shall  stand 
over  until  after  the  trial,  which  I  have  already  said  means 
after  the  conclusion  of  all  the  proceedings  in  the  action,  and 
then  there  was  liberty  to  apply.  Many  technical  points 
have  been  raised  against  the  validity  of  this  compromise. 
665]  Amongst  other  things,  it  *is  said  that  a  solicitor 
has  no  power  to  bind  his  client  by  a  compromise.  As  a 
general  rule,  that  is  true ;  the  solicitor  in  the  absence  of  his 
client  cannot  bind  him  by  a  compromise.  But  a  solicitor 
can  bind  him,  and  counsel  can  bind  a  client  by  a  com- 
promise when  that  is  expressly  sanctioned  by  the  client 
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himself.  That  point  I  decided  in  Holly.  Jesse{^\  wliere  I 
should  have  been  obliged  to  come  to  the  conclusion  that  the 
compromise  entered  into  before  me  by  the  counsel  and 
solicitors  would  not  have  been  binding  on  Mr.  Jesse  but  for 
the  fact  of  Mr.  Jesse  also  authorizing  his  counsel  and  solici- 
tor to  do  the  very  thing  which  they  did.  Therefore  I  did 
not  decide  that  the  solicitor  could  not  bind  his  client,  but 
that  what  the  party  himself,  his  counsel  and  solicitor  did, 
would  bind  him  when  they  had  his  express  authority  in 
court  at  the  time.  I  have  said  what  the  rule  is,  and  as  a 
rule  I  suppose  it  had  better  so  remain,  that  without  express 
authority  the  solicitor  cannot  bind  his  client.  But  in  this 
case  I  am  satisfied  Lord  Dundonald  not  only  knew  of  the 
negotiation  that  was  going  on,  but  knew  it  had  been  agreed 
to  give  £2,000,  and  had  also  sanctioned  that  arrangement, 
and  therefore  it  is  that  I  am  of  opinion  that  he  ought  to  feel 
himself  bound  by  it ;  and  if  I  had  to  decide  this  case  I 
should'decide  that  Lord  Dundonald  is  bound  to  carry  it  out, 
and,  moreover,  I  should  certainly  decide  it  in  this  form  of 
proceedings,  and  should  follow  the  decisions  of  the  Master 
of  the  Rolls  and  Vice- Chancellor  Hall  in  the  case  which  has 
been  referred  to,  of  Eden  v.  Naish  (*),  where  the  Vice-Chan- 
cellor  followed  the  decision  of  the  Master  of  the  Rolls  in 
Hakes  v.  HodgJcin.  There  the  Master  of  the  Rolls  decided, 
and  in  Eden  v.  Naish  the  Vice- Chancellor  Hall  decided, 
that  where  there  is  a  compromise  in  an  existing  suit,  the 
terms  of  that  compromise  can  be  enforced  by  a  separate 
order  in  the  suit,  without  having  recourse  to  hling  another 
bill  or  commencing  another  action  to  enforce  the  terms  of 
the  compromise.  That  was  a  decision  I  thought,  and  which 
I  think  still,  even  before  the  Judicature  Act,  would  be 
proper  for  the  court  to  arrive  at,  and  I  accordingljr  so  de- 
cided in  Fryer  v.  OribbU  ("),  where  my  judgment  is  given 
in  a  note.  That  went  to  the  Court  of  Appeal,  and  their 
Lordships  thought  otherwise,  and  *that  it  was  neces-  [666 
sary  to  have  another  suit.  The  consequence  was  the  par- 
ties had  two  more  years  of  litigation,  the  property  went  to 
decay,  and  they  greatly  suffered  in  consequence  of  the  de- 
lay and  further  litigation,  and  at  last  it  came  back  to  me, 
and  after  two  years^  delay  they  did  exactly  what  I  had  de- 
cided two  years  before. 

Now,  however,  there  is  an  alteration  in  the  practice,  and 
I  beg  to  express  my  entire  concurrence  with  the  decisions  of 
the  Master  of  the  Rolls  and  Vice- Chancellor  Hall,  and 

(')  SCh.  D,  177;  17  Eng.  Rep.,  828.  («)  Law  Rep.,  10  Ch.,  634;  14  Eng.  R., 
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wherever  parties  enter  into  an  agreement  to  compromise  a 
sait  pending  before  me  I  shall  consider  it  pare  matter  of 
coarse  that  an  order  shall  be  made  in  that  salt  to  enforce  the 
compromise.  I  entirely  dissent  from  the  argument  of  Mr. 
Higgins,  that  it  is  only  where  the  plaintiff  has  to  pay  some- 
thing. It  is  eqaally  binding  whether  the  plaintiff  or  defend- 
ant has  to  pay  or  to  receive,  and  therefore  I  cannot  accede  to 
the  distinction  he  drew  that  there  it  was  the  plaintiff  who 
had  to  pay  something. 

Under  these  circamstances,  upon  every  principle,  being, 
as  I  am,  against  Lord  Dnndonald  in  this  matter,  can  I  en- 
force the  compromise  in  this  sait  ?  In  the  cases  decided  by 
the  Master  of  the  Rolls  and  Vice-chancellor  Hall,  it  was  a 
compromise  of  the  very  suit  before  him.  This  matter  is  a 
compromise  of  an  action  pending  in  the  Court  of  Common 
Pleas.  I  have  ordered  this  cause  to  be  stayed  until  the 
trial  of  that  action  is  concluded.  Can  I  say  that  that  action 
is  concluded  ?  This  is  either  a  binding  compromise,  or  it  is 
not.  If  it  is  a  binding  compromise,  I  take  it  to  be  perfectly 
clear  that  the  Court  of  Common  Pleas  has  just  the  same 
power  to  enforce  the  compromise  of  an  action  pending  be- 
fore it  as  the  Master  of  the  Rolls,  the  yice-Cbancellor  Hall, 
or  myself,  or  any  co-ordinate  judge,  of  enforcing  it  in  this 
court.  If,  therefore,  Mr.  Scully  can  make  out  that  Lord 
Dnndonald  has  compromised  that  action,  which  is  for  £6,000, 
on  the  terms  of  paying  £2,000  and  costs,  it  appears  to  me 
unnecessary  to  follow  the  course  which  I  should  have  done 
if  it  had  been  an  action  pending  before  me.  But  the  plain- 
tiff can  have  it  decided  in  a  summary  manner,  because  I 
take  it  the  summary  manner  will  be  that  the  judge  of  the 
Court  of  Common  Law  will  order  judgment  to  be  entered 
against  the  defendant  for  £2,000  and  costs,  as  arranged. 
667]  That,  I  *think,  is  the  step  which  ought  to  be  taken  ; 
bat  instead  of  that,  the  motion  before  me  is  that  I  should 
enforce  a  icompromise  of  the  action  in  the  Common  Law 
Division.  That  I  am  unable  to  do.  I  have  no  jurisdiction, 
I  am  sorry  to  say,  because  the  form  of  the  order  is  that  all 
proceedings  in  this  cause  are  to  be  stayed  until  after  the 
trial,  which  I  say  is  after  the  final  determination  of  the  ac- 
tion in  the  Court  of  Common  Pleas. 

On  that  technical  point,  therefore,  I  regret  that  I  am 
obliged  to  come  to  a  conclusion  against  the  plaintiff,  and  I 
cannot,  therefore,  accede  to  this  motion.  But  if  the  Court 
of  Appeal,  which  has  power,  can  take  a  different  view  and 
enforce  this  compromise,  I  should  be  very  glad  to  hear  that 
they  have  done  so.     It  is  on  a  purely  technical  ground.    Mr. 
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Higgins  says  they  never  agreed  exactly  upon  the  same  terms. 
I  think  they  have  agreed  so  nearly  to  the  same  terms  that  I 
do  not  think  it  creditable  to  any  of  the  parties,  when  they 
have  agreed  for  £2,000  and  *'your  iBrm's  costs,"  to  attempt 
to  say  the  terms  are  not  settled.  Therefore,  I  leave  the  mat- 
ter open  for  the  Court  of  Common  Law  to  say  whether  judg- 
ment will  now  be  entered  for  Mr.  Scully  for  the  sum  of 
£2,000  and  costs.  If  the  Court  of  Common  Pleas  so  decides, 
you  will  have  only  to  come  with  that  judgment  and  ask  me 
to  order — and,  as  a  matter  of  course  I  shall  order — Mr.  Burt 
on  one  side,  and  Mr.  Stretton  on  the  other  side,  to  pay  such 
sum  of  money  as  is  mentioned  in  the  judgment  to  Mr.  Scully, 
and  the  balance  to  Lord  Dundonald.  That  application  will 
be  disposed  of  in  chambers,  and  this  motion  I  must  dismiss ; 
but  as  I  think  it  most  unwarrantable,  I  3hall  not  give  any 
costs. 

The  plaintiflE  appealed.  The  appeal  was  heard  on  the 
30th  of  April. 

J,  Pearson^  Q.C.,  and  Beaumont^  for  the  appeal:  The 
court  can  now  enforce  a  compromise  on  a  summary  applica- 
tion: Eden  v.  Naish  (*).  The  parties  have  settled  the 
amount  of  the  claim,  and  a  trial  of  the  action  in  the  Com- 
mon Pleas  Division  has  become  impossible.  We  have  a  lien 
on  the  fund  for  the  amount,  the  fund  has  been  set  apart 
under  an  order  of  the  *court  to  meet  it,  and  the  [668 
amount  having  been  settled,  we  have  a  right  to  apply  for 
payment. 

Higgins^  Q.C.,  for  the  defendant:  We  say  that  on  the 
evidence  there  was  no  agreement,  for  that  the  solicitors  had 
only  power  to  enter  into  a  provisional  contract,  to  be  con- 
firmed by  their  principals.  If  there  was  an  agreement  to 
compromise,  we  say  that  there  was  no  jurisdiction  to  en- 
force it  on  motion :  Pryer  v.  Oribble  ("). 

[Jessel,  M.B.:  In  that  case  there  was  no  fund  set  apart 
to  abide  the  order  of  the  court.  Here  there  is  an  assignment 
of  the  fund  by  the  letters.] 

That  does  not  remove  the  objection  to  enforcing  a  com- 
promise on  motion,  and  the  Judicature  Act,  1873,  s.  24, 
subs.  7,  does  not  help  the  case. 

[Jessel,  M.R.:  If  the  compromise  involves  nothing  be- 
yond the  questions  raised  in  the  suit,  why  may  it  not  be 
enforced  on  motion?] 

Askew  V.  MilUngton  (")  decides  that  it  cannot. 

Q)  7  Oh.  D.,  781 ;  25  Eng.  R.,  9.        H  Law  Rep.,  10  Ch.,  634 ;  14  Eng.  R.,  776. 
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Jessel,  M.R.:  This  appeal  is  hardly  an  appeal  from  the 
opinion  of  the  Vice-Chancellor,  for  he  was  in  favor  of  the 
appellant  except  on  one  small  point,  viz.,  whether  he  was 
bound  to  put  a  narrow  construction  on  the  order  he  had 
made.  To  that  extent  I  difFer  from  the  Vice-Chancellor. 
Substantially  the  order  was  an  order  to  set  apart  a  sum  of 
money  to  answer  the  plaintiff's  claim.  The  plaintiff  having 
brought  an  action  to  establish  a  lien  on  Lord  Dundonald's 
interest  in  a  fund,  the  sum,  instead  of  being  set  apart  in  the 
action,  was  ordered  to  be  paid  to  two  solicitors  to  answer 
the  plaintiff's  claim,  and  all  further  proceedings  in  the  ac- 
tion were  stayed  with  liberty  to  apply.  The  stay  of  pro- 
ceedings was  in  form  until  a  certain  action  pending  in  the 
Common  Pleas  Division  had  been  tried,  but  the  substance 
of  the  order  was  to  set  apart  a  fund  until  the  claim  was  de- 
termined, whether  by  trial  of  that  particular  action  or 
otherwise.  The  liberty  to  apply  is  general,  and  must  be 
669]  ^treated  as  authorizing  an  application  on  the  happen- 
ing of  any  event  which  settled  tne  right  of  the  parties. 
What  has  happened  is  that  the  parties  have  agreed  on  the 
amount  of  the  claim.  Such  an  agreement  for  compromise 
is  within  the  purview  of  the  order,  which  appears  to  me  to 
be  wide  enough  to  enable  us  to  do  justice.  1  agree  with  the 
Vice- Chancellor  that  there  is  a  clear  agreement  by  letter  for 

Sayment  of  a  certain  sum,  and  I  do  not  find  that  Lord  Dun- 
onald  denies  his  agent's  authority  to  bind  him.  Terms 
sufficiently  definite  were  agreed  upon,  and  the  matter  in 
dispute  between  the  parties  was  thus  settled. 

Cotton,  L.J.:  I  am  of  the  same  opinion,  and  have  only 
to  add  that  it  is  important  that  it  should  be  understood  on 
what  grounds  we  put  our  decision.  I  do  not  rely  on  the 
provisions  in  the  Judicature  Act,  which  merely  enable  the 
court  in  which  an  action  is  brought  to  stay  proceedings  in 
that  action  without  a  bill  in  cases  in  which  before  the  act 
they  might  on  a  bill  filed  have  been  stayed  by  injunction. 
That  is  not  this  case.  Here  under  an  order  a  sum  was  set 
apart,  in  form  to  abide  the  result  of  a  particular  action,  but 
in  substance  to  abide  the  result  of  the  plaintiff's  claim  how- 
ever determined.  At  the  time  when  the  order  was  made  it 
was  considered  that  the  action  would  go  on,  so  the  order 
took  that  form,  but  that  does  noj;  affect  the  substance  of  the 
case.  The  plaintiff's  claim  has  been  established  not  by  trial 
of  the  action  but  by  agreement  between  the  parties,  and  it 
would  be  unfortunate  if  we  were  obliged  to  say  that  the 
action  must  go  on  to  decide  what  has  been  already  settled 
by  the  parties  themselves.     The  letter  of  the  14th  of  Feb- 
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ruary,  1878,  clearly  accepts  the  offer  contained  in  Stretton's 
letters  of  the  19th  and  21st  of  December,  1877,  and  the 
amount  of  the  plaintiff's  claim  is  thus  settled.  The  fund 
has  been  set  apart  under  an  order  of  the  court  to  answer  that 
claim,  and  we  ought  not  to  require  the  parties  to  proceed 
with  further  litigation.  , 

Thesiger,  L.  J.:    I  am  entirely  of  the  same  opinion.    The 

Slaintiff  has  established  a  definite  agreement  by  Lord  Dun- 
onald  to  pay  £2,000  and  costs  in  satisfaction  of  the  claims 
against  him.  Scully  by  his  *action  in  the  Chancery  [670 
Division  claimed  a  lien  on  the  fund.  Had  there  not  been 
any  action  in  the  Common  Pleas  Division,  the  whole  matter 
would  have  been  tried  in  the  action  in  the  Chancery  Division, 
but  there  being  an  action  already  proceeding  in  the  Common 
Pleas  Division,  it  was  thought  better  that  the  claim  should 
be  disposed  of  there,  and  the  order  of  the  26th  of  April,  1877, 
was  therefore  made  in  the  form  in  which  we  find  it,  staying 
proceedings  till  after  the  trial  of  the  action  in  the  Common 
I^leas  Division.  Instead  of  that  action  being  tried  the  claim 
was  settled  by  the  parties.  This  seems  to  be  within  the  terms 
of  the  last  part  of  the  order,  for  unless  the  claim  being  set- 
tled gives  tne  parties  a  right  to  apply,  they  never  could  ap- 
ply at  all,  since  after  such  settlement  there  is  no  way  of 
bringing  the  action  in  the  Common  Pleas  Division  to  deci- 
sion. I  agree  therefore  that  the  court  had  jurisdiction  to 
make  the  order  asked  for  by  the  plaintiff. 

Solicitors  for  plaintiff :  Bircham  &  Co, 

Solicitors  for  defendant :  Nevyraan^  Stretton  &  HilUard. 


[8  Chancery  Division,  670.] 
V.C.M.,  April  2 :    C.A.,  April  80,  1878. 

Hussey  v.  Hobne- Payne. 

[1877    H.    278.] 

Vendor  and  PwrehoMr — drntrad — "  Subject  to  the  Titie  being  approved  by  our 

SoHcitora  " —  Waiver — AbandonmetU. 

The  defendant  made  an  offer  by  letter  to  sell  an  estate  to  the  plaintiff,  which  offer 
the  plaintiff  accepted  by  letter,  "  subject  to  the  title  being  approved  by  my  solicit 
tor.  After  this  the  plaintiff  wrote  to  say  that  he  must  abandon  the  purchase  uoless 
he  was  allowed  to  pay  the  money  by  instalments.  The  defendant  assented  to  pay- 
ment by  instalments.  Shortly  afterwards  the  plaintiff's  solicitor  brought  to  the 
defendant's  solicitor  a  paper  embodying  the  terms  as  to  payment,  and  headed, 
"  Proposals  by  T.  H.  for  purchase  of  the  M.  Estate."  The  defendant's  solicitor 
verbally  agreed  to  these  terms,  and  arranged  to  instruct  his  counsel  to  prepare  an 
agreement  on  the  basis  of  them,  but  no  such  contract  was  prepared.  The  defendant 
having  afterwards  declined  to  complete,  the  plaintiff  brought  his  action  for  specific 
performance,  and  the  defendant  demurred  to  the  statement  of  c\m^    On  tb^  ^ga- 

26  Eno.  Rep.  71 
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roeot  in  the  coort  below,  it  was  taken  for  granted  that  the  two  letters  made  a  bind- 
ing contract : 

Hdd^  by  Malins,  V.C,  that  the  negotiations  as  to  payment  by  instalments  did 
6711  *not  amount  to  an  abandonment  by  the  pUintiii  of  the  original  contract, 
and  that  the  demurrer  must  be  overruled. 

Held,  on  appeal,  that  the  words  "  subject  to  the  title  being  approved  by  ray  solici- 
tor "  were  not  merely  an  expression  of  what  would  be  implied  by  law.  but  ounsti- 
tuted  a  new  term ;  that  the  plaintifTs  letter,  therefore,  was  not  an  acceptance,  but  a 
new  offer  which  had  never  been  accepted,  and  that  there  was  no  binding  contracts 

A.  wrote  to  B.  offering  to  sell  him  an  estate  for  £37,500,  or  a  part  of  the  estate 
for  a  less  sum,  and  added  a  postscript  reserving  the  right  to  remove  the  materials 
of  a  house.  B.  replied:  "I  beg  to  acknowledge  the  receipt  of  your  letter  stating 
that  you  are  willing  to  accept  £87,500  for  the  whole  of  your  freehold  land  at  N.  1 
hereby  accept  your  terms  as  above,  and  agree  to  pay  you  the  said  sum  (|f  £37,500 
for  your  land  " ; 

Heldf  by  Jessel,  M.R.,  that  this  was  an  acceptance  of  the  terms  in  A.'s  letters, 
including  the  postscript. 

This  was  a  demurrer  to  the  statement  of  claim  in  an  action 
for  the  specific  performance  of  a  contract  for  the  purchase 
of  the  Moruington  estate,  North  End,  Falham,  consisting  of 
seventeen  acres. 

The  statement  of  claim  alleged  that,  in  the  antnmn  of 
1876,  the  plaintiff,  through  his  agent.  Weaver,  was  in  ne- 
gotiation with  the  defendant,  Mrs.  Horne-Payne,  for  the 
purchase  of  the  estate  to  which  she  claimed  to  be  absolutely 
entitled  for  her  separate  use,  and  that  the  negotiation  cul- 
minated in  the  agreement  contained  in  the  two  following 
letters  from  Mrs.  Horne-Payne  to  Weaver,  and  from  Weaver 
to  her : — 

** 4th  Oct.,  1876. 
*'Dear  Sir, — I  cannot  accept  your  offer  of  £35,000  for  my 
freehold  land  at  North  End.  I  refused  that  sum  for  it  fifteen 
months  ago  when  offered  by  Messrs.  Wiilett  through  Messrs. 
Saunders.  I  am  now  willing  to  divide  the  difference  be- 
tween your  offer  and  my  price,  and  I  am  prepared  to  accept 
£37,500  for  the  entire  freehold  property,  or  £34,500  for  the 
property  without  the  Mornington  House  and  \\  acre  of 
ground. 

"lam,  dear  Sir,  faithfully  yours, 

"(Jeo.  M.  Horne-Payne. 
"W.  Weaver,  Esq." 

*'P.S. — I  shall  withhold  the  right  of  removing  the  new 
materials  used  in  rebuilding  Mornington  House,  and  all  fix- 
tures, &c.,  &c. 

*'Geo.  M.  Horne-Payne." 

672]    *Weaver,  on  the  6th  of  October,  replied  as  follows : — 

''I  beg  to  acknowledge  the  receipt  of  your  letter  of  the 

4th  inst.  stating  that  you  are  willing  to  accept  the  sum  of 

£37,500  for  the  whole  of  your  freehold  land  at  North  End 
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(including  the  Mornington  House  estate),  and  I  hereby,  on 
behalf  of  Mr.  Thomas  Hussey,  of  96  Kensington  High  Street, 
accept  your  tenns  as  above,  and  agree  to  pay  you  the  said 
sum  of  £37,500  for  your  land  as  aforesaid,  extending  from 
Hammersmith  Road  to  the  Hammersmith  Railway,  subject 
to  the  title  being  approved  by  our  solicitors." 

The  statement  of  claim  further  alleged  that  in  the  course 
of  the  negotiations  which  resulted  in  the  above  letters  Mrs. 
Horne-Payne  had  suggested  that  it  would  be  for  the  con- 
venience of  both  parties  that  the  purchase- money  should  be 
paid  by  instalments,  and  that  tne  plaintiff  assented,  and 
accordingly  allowed  arrangements  wnich  he  had  made  for 
providing  the  purchase-money  to  fall  through.  That  on  the 
12th  of  October,  1876,  the  plaintiff,  his  solicitor,  and  Mr. 
Weaver  had  a  meeting  with  Mr.  Crowdy,  Mrs.  Horne- 
Payne' s  solicitor,  at  which  she  failed  to  attend,  and  that 
Mr.  Crowdy  stated  that  nothing  but  the  immediate  payment 
of  a  deposit  of  £10  per  cent,  and  the  payment  of  the  residue 
in  a  few  months  would  be  accepted.  That  the  plaintiff,  con- 
sidering himself  to  have  been  unfairly  treated,  directed  his 
solicitors  to  write,  and  they,  on  the  24th  of  October,  1876, 
wrote  to  Mr.  Crowdy  that,  as  he  stated  that  he  could  make 
no  other  arrangement  for  payment  of  the  purchase- money 
except  10  per  cent,  as  a  deposit,  and  the  balance  in  a  few 
months,  Mr.  Hussey  had  no  option  but  to  decline  the  matter, 
and  as  soon  as  Mr.  Crowdy' s  client  should  be  prepared  to 
treat  upon  the  footing  of  payment  by  instalments  extending 
over  about  three  years,  thev  woula  be  prepared  to  nego- 
tiate again  on  Mr.  Hussey' s  behalf. 

That  on  the  25th  of  October  Mrs.  Home-Payne  wrote  to 
Mr.  Weaver,  saying  that  she  had  given  Mr.  Crowdy  instruc- 
tions to  accept  the  offer  to  pay  by  instalments  in  three  years 
and  the  deposit  down. 

That  on  the  3l8t  of  October  the  plaintiff's  solicitor  received 
from  Mr.  Crowdy  a  letter  containing  terms  on  which  Mrs. 
Horne-Payne  was  willing  to  carry  out  the  sale,  and  that  as 
the  terms  so  *stated  were  nearly  identical  with  those  [673 
agreed  upon  between  Mrs.  Horne-Payne  and  Weaver,  the 
plaintiff's  solicitor,  on  the  14th  of  November,  called  on  Mr. 
Crowdy  and  left  with  him  a  statement  of  terms  (headed 
"Proposals  by  Thomas  Hussey  for  the  purchase  of  the 
Mornington  Estate")  as  to  the  payment  of  the  purchase- 
money,  and  Mr,  Crowdy  verbally  agreed  thereto,  and  ar- 
ranged to  instruct  his  counsel  to  prepare  a  formal  contract 
on  the  basis  thereof.  No  such  contract  was,  however,  pre- 
pi^red. 
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The  defendants  having  declined  to  complete  the  sale  to  the 
plaintiff,  the  plaintiff  now  claimed  specific  performance  of 
the  contract  contained  in  the  two  letters  of  tne  4th  and  6ih 
of  October,  and  a  declaration  that  the  terms  left  with  Mr. 
Crowdy  on  the  14th  of  November  were  binding  on  the  par- 
ties as  a  valid  interpretatioq  of  the  original  contract,  and 
specific  performance  thereof  accordingly. 

The  aemurrer  was  heard  before  Vice-Chancellor  Malins 
on  the  2d  of  April,  1878. 

Bristowe^  Q.C.,  and  Bush^  for  the  demurrer:  Assuming 
that  the  letters  of  the  4th  and  6th  of  October  constituted  a 
contract,  it  is  clear  by  the  letter  of  the  24th  of  October  and 
the  new  proposal  of  the  14th  of  November,  that  the  parties 
af  terwaras  considered  that  there  was  no  concluded  contract. 
The  mode  of  payment  of  the  purchase- money  was  not  set- 
tled, but  was  still  matter  of  necfotiation.  The  new  nego- 
tiations cannot  be  reconciled  with  the  fact  of  there  having 
been  a  previous  concluded  contract.  These  n^otiations 
never  ripened  into  any  contract,  and  there  is  nothing  of 
which  there  can  be  specific  performance,  for  the  prop>osals  of 
the  14th  of  November  were  to  be  submitted  to  counsel  by  the 
defendant's  solicitor:  Chinnock  v.  Marchioness  of  Ely{^)\ 
Hossiter  v.  Miller  (") ;   Winn  v.  Bull  ("). 

Olasse^  Q.C.,  Pearson^  Q.C.,  and  Pope,  for  the  plaintiff: 
There  was  a  complete  contract  concluded  by  the  letters  of 
the  4th  and  6th  of  October.  The  subsequent  negotiations 
as  to  the  mode  of  payment  of  the  purchase-money  by  instal- 
674]  ments  left  the  ^contract  for  sale  and  purchase  as  it 
was.  Equal  formalities  are  required  to  rescind  a  concluded 
contract  as  to  conclude  it.  Lord  St.  Leonards  C)  says,  ^'an 
agreement  to  waive  a  purchase  contract  is  as  much  an  agree- 
ment concerning  lanas  as  the  original  contract."  Tnere 
must  be  as  clear  evidence  of  the  waiver  as  of  the  existence 
of  a  contract :  Carolan  v.  Brdbazon  (*).  Negotiations  sub- 
sequent to  a  concluded  contract  need  not  amount  to  an  aban- 
donment of  it:  Robinson  v.  Paqe{^)\  Price  v.  Ih/er{^)i 
Moore  v.  Campbell  (•) ;  I^oble  v.  ftardC), 

Bristowe,  in  reply :  Robinson  v.  Page  is  in  the  defend- 
ant's favor,  for  the  circumstances  here  show  that  there  was 
an  absolute  abandonment  of  the  contract. 

(')  4  D.  J.  A  S.,  688.  (•)  8  Rusa.,  114. 

(«)  6  Ch.  D..  648  ;  22  Eng.  R.,  882,  re-        (')  17  Ves.,  866. 
versed  24  Eng.  R.,  84.  (<*)  10  Ex.,  828. 

(*)  7  Ch.  D.,  29 :  28  Eng.  R..  879.  (•)  Law  Rep.,  1  Ex.,  117;  Law  Bep., 

{*)  Sug.  V.  A  P..  14th  e4.,  p.  167.  2  Ex.,  186. 
(*)  8  J.  <b  Lat,  200,  209. 
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Malins,  V.C:  The  offer  of  the  4th  of  October  was  un- 
conditionally accepted  in  all  its  terms  by  the  letter  of  the 
6th  of  October,  and  formed  a  concluded  contract,  and  there 
being  no  stipulations  as  to  the  mode  of  paying  the  purchase- 
money,  it  would  have  to  be  paid  in  the  ordinary  way. 

Mr.  Hussey,  by  his  letter  of  the  24th  of  October,  aban- 
doned the  contract  unless  the  defendants  would  waive  the 
immediate  payment  of  the  purchase-money,  and  allow  him 
to  pay  it  by  instalments,  but  they  declined  to  abandon  the 
contract,  and  on  the  25th  of  October  conceded  the  payment 
by  instalments. 

The  subsequent  negotiations  between  the  plaintiff  and  Mr. 
Crowdy  as  to  the  mode  of  payment  of  these  instalments  give 
some  color  to  the  defendant's  argument,  especiallv  as  the 
terms  offered  by  the  plaintiff's  solicitor  on  tne  14tn  of  No- 
vember are  headed  *' Proposals  for  purchase,"  but  the 
solicitors  had  no  authority  to  abandon  the  original  contract 
and  make  a  new  one. 

There  is  nothing,  in  my  opinion,  in  all  thes^  negotiations 
to  rescind  the  original  contract,  and  the  authorities  confirm 
my  opinion.  Lord  St.  Leonards'  statement  of  the  law  in  his 
Concise  *View,  one  of  the  best  of  his  works,  is  that  [675 
a  contract  can  only  be  abandoned  by  as  formal  an  agree- 
ment as  that  which  constituted  the  contract ;  and  the  case 
of  Noble  V.  Wardi^)  and  Rohinson  v.  Pagei^)  show  that 
subsequent  attempts  to  arrange  the  payment  of  the  purchase- 
money  do  not  amount  to  an  abandonment  of  the  original 
contract.  The  demmurrer  must  be  overruled  on  the  usual 
terms. 


The  defendant  appealed.  The  appeal  was  heard  on  the 
SOth  of  April. 

Bristowe^  Q.C.,  and  Bushy  for  the  appellant,  in  addition 
to  the  arguments  urged  below,  contended  that  the  terms  in- 
troduced by  the  postscript  had  not  been  accepted,  and  that 
the  words  ''subject  to  the  title  being  approved  by  our  solici- 
tors" introduced  a  new  term,  Hudson  v.  Buck  (•),  and  that 
there  never  was  any  binding  contract. 

Olasse^  Q.C.,  and  Pope^  for  the  plaintiff:  Hudson  v. 
Bv4;;Jc  does  not  govern  this  case,  the  words  here  being  more 
general.  We  contend,  moreover,  that  the  decision  in  that 
case  cannot  be  sustained,  for  that  the  words  fairly  under- 
stood mean  nothing  more  than  "provided  a  good  title  is 

(0  Law  Rep.,  1  Ex.,  117;  Law  Rep.,        C)  8  Ruas.,  114. 
2  Ex.,  185.  (»)  7  Ch.  D.,  688;  28  Eng.  R.,  808. 
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showo,"  which  is  nothiDg  more  than  what  would  be  implied 
by  law. 

Jessel,  M.R.:  This  is  an  appeal  from  the  decision  of 
V ice-Chancellor  Malins  on  a  demurrer  to  a  claim  for  spe- 
cific performance  of  a  contract.  The  only  question  upon 
which  I  am  about  to  give  an  opinion  is,  whetner  or  not  two 
letters  which  are  set  out  in  the  first  and  second  pages  of  the 
statement  of  claim  amount  to  a  contract.  The  point  on 
which  I  am  about  to  decide  the  case,  so  far  as  I  am  con- 
cerned, is  one  which  was  not  argued  before  the  Vice- Chan- 
cellor, and  we  have  not  thereK>re  the  advantage  of  any 
judgment  of  his  upon  it. 

Tne  statement  of  claim  alleges  that  the  defendant,  Mrs. 
Horne-Payne,  was  entitled  for  her  separate  use  to  some  f ree- 
676]  hold  land  *called  the  Mornington  Estate,  North  End, 
Fulham,  and  these  letters  are  alleged  to  amount  to  a  con- 
tract for  the  sale  of  that  estate  to  the  plaintiff  for  £37,500. 
The  offer  made  to  the  plaintiff  of  the  estate  at  that  price 
was  a  simple  offer  containing  no  reference  whatever  to  title. 
The  alleged  acceptance  was  an  acceptance  of  the  offer,  so 
far  as  price  was  concered,  ''  subject  to  the  title  being  ap- 
proved by  our  solicitors."  There  was  no  acceptance  of  that 
additional  term,  and  the  only  question  which  we  are  called 
upon  to  decide  is,  whether  that  additional  term  so  expressed 
amounts  in  law  to  an  additional  term,  or  whether  it  amounts, 
as  was  very  fairly  admitted  by  the  counsel  for  the  respon- 
dents, to  nothing  at  all,  that  is,  whether  it  merelv  expresses 
what  the  law  would  otherwise  have  implied.  The  expres- 
sion "  subject  to  the  title  being  approved  by  our  solicitors" 
appears  to  me  to  be  plainly  an  aaditioiial  term.  The  law 
does  not  give  a  right  to  the  purchaser  to  say  that  the  title 
shall  be  approved  by  any  one,  either  by  his  solicitor  or  his 
conveyancing  counsel,  or  any  one  else.  All  that  he  is  enti- 
tled to  require  is  what  is  called  a  marketable  title,  or,  as  it 
is  sometimes  called,  a  good  title.  Therefore,  when  he  puts 
in  "subject  to  the  title  being  approved  by  our  solicitors," 
he  must  be  taken  to  mean  what  lie  says,  tnat  is,  to  make  it 
a  condition  that  solicitors  of  his  own  selection  shall  approve 
of  the  title. 

The  matter  has  been  recently  and  fully  discussed  by  Mr. 
Justice  Fry  in  Hudson  v.  Buck  ('),  and  as  I  entirely  ajjree 
with  his  observations  on  the  nature  of  the  condition,  it  is 
unnecessary  for  me  to  repeat  them.  The  result,  therefore, 
is,  that  there  is  no  contract. 

I  am  not  satisfied  that  the  appellant  could  succeed  upon 

(')  1  Ch.  D.,  683 ;  28  Eng.  R.,  808. 
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the  other  grounds  alleged.  It  does  not  to  me  by  any  means 
clearly  appear  that  the  estate,  as  regards  boundaries,  is  not 
one  and  the  same ;  in  fact,  I  am  satisfied  that  it  is,  and  that 
the  plaintiff  meant  to  describe  the  same  estate  which  the 
defendant  meant  to  describe.  Of  course,  if  that  is  so,  the 
question  of  boundaries  is  a  mere  question  of  parcels,  which 
could  be  ascertained  irrespective  of  the  terms  of  the  letter, 
the  estate  being  sufficiently  named. 

The  other  point  is  a  very  peculiar  one,  and  is  more  open 
to  argument  and  discussion.  The  letter  of  the  4th  of  Octo- 
ber being  a  lady's  letter  she  added  a  postscript.  The  post- 
script is  this :  "  I  *8hall  withhold  the  right  of  remov-  [677 
iug  the  new  materials  used  in  rebuilding  Mornington  House, 
and  all  fixtures,"  &c.,  &c.  Now,  the  plaintiff  is  a  builder, 
and  he  was  to  take  that  land  as  building  land,  and  I  presume 
that  she  meant  this — ''You  will  not  want  the  house,  you 
must  pull  it  down,  and  therefore  as  there  are  new  materials 
which  were  used  in  rebuilding  it,  and  which  will  be  useful 
to  the  vendor,  the  vendor  may  take  them  away."  In  an- 
swering that  letter  the  plaintiff  begins  by  saying,  **  I  beg  to 
acknowledge  the  receipt  of  your  letter  of  the  4th  instant." 
Then  he  states  the  substance  of  the  letter,  there  being  an  al- 
ternative offer  to  take  the  estate  without  the  house  and  an  acre 
and  a  half  of  land.  He  states  the  alternative  of  taking  the 
whole  estate  without  saying  anything  about  the  postscript, 
and  then  he  says^  ''  I  hereby,  on  behalf  of  Mr.  Thomas  Hus- 
sey, of  96  Kensington  High  Street  accept  your  terms  as 
above."  Now,  what  does  ''as  above"  mean?  I  think  it 
means  the  whole  terms.  "  As  above  "  refers  to  the  letter  as 
much  as  it  refers  to  the  portions  stated  of  it,  and  I  am  of 
opinion  that  the  plaintiff  intended  to  accept  the  offer  as  it 
stood,  and  he  has  sufficiently  expressed  that  intention.  I 
think  that  but  for  the  one  term,  of  which  I  have  already 
spoken,  there  would  have  been  a  contract. 

The  next  point  taken  was  that  the  contmct  was  aban- 
doned. Now  I  think  it  very  probable  that  if  this  case  had 
ever  come  on  for  trial  it  would  have  resulted  in  showing 
that  (apart  from  the  point  as  to  the  solicitor  approving  the 
title)  there  never  had  been  a  contract  at  all,  and  that  what 
passed  was  only  a  negotiation  from  beginning  to  end.  We 
are,  however,  on  demurrer,  and  defendants  who  choose  to 
demur  must  take  the  statements  in  the  statement  of  claim 
as  they  find  them,  and  in  this  case  it  does  not  appear  to  my 
mind  to  be  so  clear  on  the  statement  of  claim  tnat  that  was 
the  true  state  of  the  case  as  to  make  this  objection  sustain- 
able.    That  being  so,  it  seems  to  me,  according  to  the  usual 
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rule  of  the  Court  of  Appeal,  that  the  demurrer  should  now 
be  allowed  with  costs,  and  that  there  should  be  no  costs  of 
the  appeal. 

Cotton,  L.J.:  I  agree  that  the  demurrer  ou^ht  to  be  al- 
lowed, but  I  do  so  upon  a  ground  which  admittedly  was 
678]  not  argued  before  the  Vice-Chancellor,  *that  upon 
the  construction  of  the  letters  of  the  4th  and  6th  of  October 
there  was  no  concluded  contract  between  the  parties.  To 
make  a  contract  by  letters,  or  by  offer  and  acceptance,  what 
you  must  find  is  this,  an  offer  and  a  simple  unconditional 
acceptance,  that  is  to  say,  an  acceptance  not  introducing 
any  new  term.  If  a  new  term  is  introduced,  it  becomes  no 
longer  an  acceptance  but  a  new  offer,  which  must  be  ac- 
cepted before  there  is  any  contract. 

Now,  is  there  not  a  new  term  introduced  by  the  last 
words  of  the  letter  of  the  6th  of  October,  "  subject  to  the 
title  being  approved  by  our  solicitors"?  The  argument  on 
behalf  of  the  respondent  is  this,  that  these  words  are  merely 
surplusage,  and  express  nothing  but  what  the  law  would 
itself  have  implied.  In  support  of  that  view  Mr.  Pope  re- 
lied upon  observations  made  by  Mr.  Justice  Fry,  that  the 
objection  taken  by  a  solicitor  to  a  title  under  a  term  of  this 
sort,  if  it  is  agreed  to  by  both  parties,  must  be  a  reasonable 
objection,  but  that  by  no  means  shows  that  it  is  not  a  new 
term.  Putting  this  term  in  the  way  in  which  Mr.  Pope 
suggested  it  ought  to  be  read,  *' subject  to  the  solicitors, 
provided  they  act  reasonablj^,  being  the  judges  whether 
there  is  a  good  title  or  not,"  it  is  something  entirely  differ- 
ent from  the  rule  of  law,  which  is,  that  the  judge,  subject 
to  the  ordinary  right  of  appeal,  is  the  person  to  decide 
whether  or  no  a  good  title  can  be  made.  That  is  what  the 
law  provides  independently  of  stipulation,  but  this  stipula- 
tion would  make  the  solicitor,  provided  he  acted  reasonably 
and  bona  Jide^  the  sole  and  absolute  judge  as  to  whether 
there  was  or  was  not  a  good  title.  If  he  acted  reasonably 
2iiiA,  bona  fide  the  court  (assuming  that  the  term  had  been 
assented  to  and  made  part  of  the  contract)  would  not  inoiiire 
whether  his  objections  were  well  founded  in  law.  That 
being  so,  these  words  introduce  a  new  term,  and  the  letter  is 
not  an  acceptance  pure  and  simple  of  the  offer  contained  in 
the  previous  letter. 

On  the  other  point  which  has  been  dealt  with  by  the  Mas- 
ter of  the  Rolls,  as  regards  the  matters  arising  upon  the  let- 
ter, I  need  not  add  anything  to  what  he  has  said. 

As  regards  the  question  of  abandonment,  that  is  a  point 
which  we  could  not  possibly  decide  upon  demurrer.     It  was 
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quite  right  of  the  defendant  to  ask  the  judgment  of  the 
court  upon  demurrer  *as  to  whether  there  was  a  con-  [679 
tract  that  could  be  enforced,  but  the  point  upon  whicn  we 
decide  the  demurrer  was  not  taken  in  the  court  below,  and 
we  are  not  in  a  position  to  say  that  our  judgment  would  be 
in  favor  of  the  defendant  on  the  question  of  abandonment. 
As  our  decision  in  favor  of  the  defendant  turns  upon  a  point 
not  raised  by  him  in  the  court  below,  I  agree  with  what  the 
Master  of  the  Rolls  has  said  as  to  the  costs. 

Jessel,  M.B.:  Lord  Justice  Thesiger  has  been  compelled 
by  public  duties  to  leave  the  court,  and  he  desires  me  to  say 
that  he  entirely  concurred  with  the  other  members  of  the 
court. 

Solicitors  for  plaintiffs :  Kynaston  &  OasqueL 
Solicitors  for  defendants :  Crowdy  <6  Son. 

See  18  Eng.  Rep.,  228  note  ;  28  Eng.  order  of  counsers  firm,  with  directions 

Bep.,  813  note  ;  Id.,  499  note  ;   21  Alb.  to  deliver  them  if  the  coansel  should 

L.  J.,  465.  approve  them.   The  coansel,  on  his  re- 

An  agreement  was  made  with  an  ar-  turn,  did  not  approve  the  title,   but 

tist  for  a  portrait  that  it  need  not  be  expressly    rejected    it    as    defective, 

taken  or  paid   for  if    unsatisfactory.  Hdd,  that  there  was  not  an  execution 

Held  that  however  good  the  picture  is,  of  the  contract  so  as  to  bind  defendant : 

the  customer  is  the  only  judge  whether  Kime  «.  Keith,  109  £.  C.  L.,  84.     The 

it  suits  him  or  not,  and  if  not  he  cannot  case  of  Xenos  «.  Wickham,  L.  R.,  2 

be  compelled  to  pay  for  it :   Qibson  9.  H.  of  L. ,  296,  does  not  sustain  another 

Crenage,  39  Mich.,  49.  conclusion.      Although     the     parties 

Plaintiff,  who  had  a  house  and  lot  in  agreed  orally  upon  the  terms  of  sale 

New  York  city  to  sell,  and  defendant,  and  purchase,  the  defendant  never  in- 

who  desired  to   purchase    the   same,  tended  to  consummate  the  contract  un- 

negotiated  concerning  the  sale.     They  til  he  was  satisfied  as  to  the  title,  and 

agreed  upon  the  price,  $58,000.     Plain-  the  contract  was  never  consummated 

tiff  then  produced  two-blank  contracts,  by  delivery  :  Dietz  v.  Parish,  21  Alb. 

with  a  description  of  the  premises  filled  Law  Jour. ,  183. 

in,  and  handed  them  to  P. ,  who  was  The  parties  must  be  consenting  bar- 
present  as  a  friend  of  the  defendant,  to  gainers,  personally  or  by  delegation, 
complete  the  filling  up  as  to  terms,  pay-  and  their  coming  together  in  contract 
ments,  etc.  When  this  was  done,  the  relation  must  be  manifested  by  some 
parties  signed  the  contract  in  duplicate,  intelligible  conduct,  act  or  sign.  If 
and  P.  attached  his  name  as  witness,  not,  no  contract  is  made :  Woods  v. 
While  the  papers  lay  upon  the  table  Ayres,  39  Mich.,  851,  and  cases  cited  ; 
in  the  possession  of  P.,  defendant  in-  Dix  v.  Shaver,  14  Hun,  392. 
quired  of  plaintiff  if  he  had  the  papers  See  Spencer  v.  Harding,  L.  R.,  5  C. 
in  respect  to  the  title.     Plaintiff  said  PI.,  561. 

he  had  no  papers,  not  even  his  deed,  A.,  who  bought  ice  of  B.,  ceased  to 

and  defendant  then  suggested  that  be-  take  it  on  account  of  dissatisfaction 

fore    proceeding    further    the    matter  with  B.,  and  contracted  for  ice  i^A  C. 

should  be  submitted  to  his  counsel  for  Subsequently  B.  bought  C'.'s  business 

approval,  which  was  assented  to  by  and  delivered  ice  to  A.  without  notify- 

plaintlff,  and  the  parties  then  went  to  ing  him  of  his  purchase  until  after  the 

the  office  of  the  counsel,  and  finding  delivery  and  consumption  of  the  ice. 

him  absent  left  the  papers  with  a  clerk.  Held,  that  B.  could  not  maintain  an 

together  with  a  check  of  $2,000  (the  action  for  the  price  of  the  ice  against 

amount  to  be  paid  down)  payable  to  the  A. :  Boston,  eta,  v.  Potter,  128  Mass.,  28. 

26  Eng.  Rep.  72 
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Though  it  is  not  essential  that  the  left  to  the  jury  to  find  whether  the  oon- 

promise  should  be  express.     It  may  be  Tersation  was  intended  and  understood 

implied  from    circumstances  ;    and  it  to  be  merely  jocose  and  not  in  earnest : 

may  rest  on  both  ;   that  is,  on  express  Bruce  v.  Bishop,  43  Verm.,  161. 

words,  and  on  conduct  and  acts  reason-  Where  a  converaation  is  relied  upon 

ably  leading  to  the  same  conclusion  :  as  proof  of  an  agreement,  it  is  for  the 

Hotchkins  v.  Hodge,  38   Barb.,   117;  jury  to  decide  whether  such  an  assent 

Kenyon  v.  People,  26  N.  Y. ,  203  ;  Fried  of  the  minds  of  the  parties  took  place 

V.  Royal,  etc.,  47  Barb.,  127;   Tilt  v,  as  to  constitute  a  valid  contract,  or 

La  Salle,   etc. ,  5  Daly,  19 ;    Buck  o.  whether  what   parsed    between  them 

Worcester,  46  Verm. ,  2  ;  Dent  v.  North  was  a  loose  conversation,  not  under- 

Am.,  etc.,  49  N.    Y.,  390;    Mayer  t?.  stood  or  intended  as  an  agreement: 

Lansin^burgh,  49  N.  Y.,  657;   Dutch  Thurston  r.  Thornton,  1  Cush.,  89. 

f).  Mead,  36  Nt  Y.  Supr.  Ct.  R.,  427 ;  Mr.   Townsend    (Lives  of  Eminent 

Linsley    v.    Tibbals,    40   Conn.,    522;  Judges,  vol.  1,  p.  99)  gives  the  foUow- 

Bishop  V.  Busse,  59  Ills.,  403.  ing  of  that  great  jurist  Lord  Kenyon : 

See  Gage  17.  Jaqueth,  1  Lans.,207;  "He  would  not  countenance  any  oblique 

Justice  t).  Lang,  42  N.  Y.,  493  ;  Spencer  and  tricking  conduct.     A  lady  having 

V.  Harding,  L.  R.,  5  C.  PI.,  561 ;  Grove  had  repeated  promises,  and  fearing  her 

V.  Hodges,  55  Penn.  St.  R.,  504.  lover's  fickleness,  procured  two  young 

Where  an  alternative  ofifer  of  letting  women  to  listen  to  a  conversation,  in 

or  selling  is  made  by  a  letter,  a  contract  which  she    put    the    question   home, 

is  sufficiently  constituted  by  an  answer  'When  do  you  mean  to  many  me  T  The 

accepting  the  offer  as  to  a  scUe :  Morri-  lover  answered  off-hand,  '  I  will  marry 

son  «.  Neill,  1  Victorian  Law  R.  (Law),  you  as  soon  as  I  return  from  Notting- 

287.  ham.'  Lord  ^Kenyon  did  not  approve  of 

Where  an  offer  has  been  made  and  this  clever  trepanning  ;  and  the  jury  in- 
accepted,  if  it  be  understood  by  both  fluenced  by  his  displeasure  at  the  strata- 
parties  as  a  mere  jest,  it  is  not  binding  gem,  and  wishing  to  deter  others  from 
although  it  is  formal  and  complete  :  a  similar  artifice,  found  for  the  defend- 
1  Story  on  Cont.  (5th  ed.),  §  508  ;  Arm-  ant.  The  court  refused  a  new  trial, 
strong  o.  McGhee,  1  Addison  (Pa.)  R.,  on  the  ground  that  the  promise  should 
261.  have  been  made  in  a  solemn  manner. 

The  defendant  and  one  Sleeper  were  and  not  swindled  out  of  him  in  desul- 

in  litigation  about  a  cow  which  the  de-  tory  talk." 

fendant  had  sold  to  Sleeper,  and  which  In  the  absence  of  previous  arrange- 

Sleeper  then  owned.      The    plaintiff,  ment,  one  person  cannot,  merely  by  an 

then  at  work  for  Sleeper,  made  some  offer,  place  another  in  the  position  of 

remark  to    the  defendant    about  the  being  compelled  to  give  an  answer; 

value  of  the  cow,  and  the  latter  told  and  in  such  case  silence  does  not  evi- 

the  plaintiff  that  he  would  give  forty  dence  acceptance  of  the  offer :  Boyd  «. 

dollars   for    the    cow  if  the  plaintiff  Holmes,  4  Victorian  Law  Rep.  (Eq.), 

would  deliver  her  to  the  defendant  in  161. 

as  good  condition  as  she  was  when  The  parties  must  both  assent  to  the 

Sleeper  bought  her.     The  plaintiff  did  same  thing  in  the  same  sense,  or  they 

not  accept  the  offer,  but  went  away  make  no  contract :  Willard'sGq.  Jur., 

expressing  an  intention  to  get  the  cow  69-70  ouirg.  p. ;   1  Pars,  on  Cont.  (6th 

and  drive  her  to  the  defendant  the  next  ed.),  475-480  ;  2  id.  (6th  ed.),  483  and 

day.     Held,  that  this  was  no  sale  and  note  g. 

no  agreement  binding  on  either  party  Canada,  Upper :    Riley    o.    Spots- 

in  respect  to  the  cow;  and  the  plain-  wood,  23  U.  C.  C.  PL,  318;  Talbot  t. 

tiff's  buying  the  cow  and  driving  her  Hamilton,   4  Grant's  Chy.,  200;   Mc- 

to  defendant's  yard  the  next  day,  in  Laughlin  v.  Whiteside,  7  id.,  573  ;  Bat- 

the  defendant's  absence,  and  notifying  ters  i7.  Glass,  31  U.  C.  Q.  B.,  379. 

defendant's  wife  what  he  had  done,  English :    Wycomb  o.  Donnington, 

imposed  no  obligation  on  the  defendant  etc.,  L.  R.,  1  Ch.  App.,  268;  Bramah 

in  order  to  prevent  liabilitv  for  the  ^.  Bramah,  Anold  &  Hodges,  8. 

cow.     And  held  that,  under  the  circum-  Illinois:    Fox  v.  Turner,  1  Bradw., 

stances  of  the  case,  it  should  have  been  153;  Smith  v.  W^etherell,  4  Bradw., 
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655  ;  Rupley  o.  Daggett,  74  Ills.,  851;  not  have  the  goods  unless  he  paid  an 

Shores  «.  Barker,  88  Ills. ,  212.  additional  price.     The  buyer  claimed 

Iowa  :    Steele  v.  Miller,  40  Iowa,  to  have  them  at  the  price  in  the  ori- 

402.  ginal  agreement,   but    the   seller  an- 

Ireland  :    Gradwell  v,  Maguire,  Ir.  swered  that  if  he  would  not  take  them 

R..6£q.,477;  Gardiner  i;.  Tate,  Ir.  R. ,  at  the  additional  price  he  should  not 

10  C.  L..  460.  have  them  at  all.     After  that,  that  the 

Ijouisiana  :    Connell  v.  Hill,  80  La.,  defendant    directed    that    the    globes 

Ann.,  251.  should  be  sent  to  him.    The  court  said  : 

Maine  :    Belfast  v.  Unity,  62  Maine,  "  The  plaintiff  had  not,  of  course,  any 

148.  right  to  change  a  part  of  the  contract 

Massachtuetts  :    Harlow  «.  Curtis,  upon  his  own  volition.     The  proposed 

121  Mass. ,  820.  alteration,  to  bind  the  defendant,  should 

Missouri:    Bruner  «.  Wheaton,  46  have  been  positively  assented  to  by  him. 

Mo. ,  868.  The  evidence' was  not,  in  my  opinion, 

Nevada:    Morrill  v.  Tehama,  etc.,  sufficient  to  prove  such  assent.  In  giving 

10  Nev. ,  125.  the  direction  that  they  should  be  sent  to 

New  Jersey  :  Potts  v.  Whitehead,  him,  he  may  have  relied  upon  his  rights 
23  N.  J.  Eq.,  512.  under  the  original  agreement.  He  in- 
New  York  :  Dietz  v.  Parish,  21  sisted,  as  he  had  a  right  to  insist,  that 
Alb.  L.  J.,  183,  Court  Appeals,  affirm-  the  articles  should  be  delivered  to  him 
ing  44  N.  Y.  Superior  Ct.  R. ,  190,  58  at  the  price  originally  specified.  The 
How.  Pr.,  217;  Baptist  Ch.  v.  Brook-  plaintiff,  certainly  without  any  suffi- 
lyn,  etc,  28  N.  Y.,  158 ;  Vassar  v.  cient  reason,  demanded  the  additional 
Camp,  11  id.,  445-6  ;  Houeh  v.  Brown,  price.  No  agreement  was  directly  made 
19  id..  Ill  ;  Sourwine  9.  Truscott,  17  at  the  time.  I  think  that  under  the 
Hun,  432  ;  Dix  «.  Thorn,  14  Hun,  892  ;  circumstances  the  plaintiff  should  be 
McGratho.  Brown,  66  Barb.,  481 ;  Tut-  held  to  his  agreement,  and  that  the 
tie  V.  Love,  7  Johns.,  470 ;  Button  v.  referee  erred  in  allowing  him  the  addi- 
Phillips,  24  How.  Pr.,  Ill;  Fielder  v.  tional  compensation:"  Moffett  t;.  Sack- 
Tucker,  18  How.  Pr.,  9  ;  Dana  «.  Mun-  ett.  18  N.  Y.,  526. 
ro,  88  Barb.,  538-4  ;  Phillips  v.  Berger,  In  a  contract  between  the  parties  for 
8  id.,  529  :  Calkins  «.  Falk,  89  id.,  620  ;  the  sale  and  delivery,  by  plaintiff  to 
Tyler  «.  New  Amsterdam,  4  Rob.,  155.  defendant,  of  a  quantity  of  timber,  was 

United  States,  Qironit  and  District:  contained  a  clause  by  which  defendant 

Snow  V.  Miles,  8  Cliff.,  608.  agreed  to  pay  plaintiff  a  price  stated 

Vermont :    See  Buck  v.  Worcester,  for  a  specified  additional  quantity  of 

46  Verm.,  2.  the  same  kind  and  quality  of  timber 

Wisconsin  :    Bates  v,  Chesebro,  86  delivered  during  the  winter  at  a  place 

Wise. ,  636.  named  ;  there  was  no  agreement,  on  the 

Where  there  is  a  mutual  misunder-  part  of  the  plaintiff,  to  deliver  the  addi- 
standing  between  the  vendor  aud  pur-  tional  quantity.  In  an  action  to  re- 
chaser  as  to  the  terms  of  the  sale,  cover  for  timber  alles^ed  to  have  been 
neither  party  is  bound  by  the  supposed  delivered  under  this  cTaase,  it  appeared 
agreement,  there  being  in  such  a  case  that  after  plaintiff  had  delivered  a  por- 
no assent  to  the  contract :  1  Story's  Eq.  tion  of  the  timber  called  for  by  it,  de- 
Jur.,  g  144  ;  Baldwin  f>.  Mildeberger,  fendant  told  him  he  did  not  want  him 
2  Hall,  176  ;  Pettigrew  v.  Mayor,  17  (plaintiff)  to  get  out  any  more  timber  ; 
How.  Pr.,492;  Mumford  v.  Whitney,  plaintiff  replied  that  he  had  bought 
15  Wend.,  880;  Peltier  v.  Collins,  3  some  timber  and  advanced  money  in 
id.,  459;  New  York,  etc.,  v.  North  payment,  and  "could  not  get  out  of 
Western,  etc.,  10  Abb.  Pr.,  84,  81  that."  Nothing  further  was  said,  and 
Barb.,  72.                                  .  plaintiff  continued  to  deliver  at  the 

Where  the  parties  misunderstood  the  place  designated,  defendant  making  no 

consideration,  one  at  £725  and  the  other  further  objection.    After  the  delivery 

at  £735,  held  there  was  no  agreement :  defendant,   when  spoke  to    about   it, 

Boyce  v.  Lapesh,  8  Victorian  Law  R.  said,  at  different  times,  he  would  go 

(Eq.),  75.  and  look  at  the  timber,  making  no 

After  an  agreement  between  the  par-  claim    that    the    contract    had    been 

ties,  the  seller  told  the  buyer  he  could  rescinded  ;  held,  that  the  clause  refer- 
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red  to  did  not  make  a  binding  contract,  barrel  which  the  defendants  said  was 
as  plaintiff  did  not  bind  himself  to  sell  marked  flint,  and  the  railwaj  receipt 
and  deliver  the  timber;  that  it  was  tothem  was  for  "one  barrel  flint."  The 
simply  an  offer,  on  the  part  of  defend-  station  master  at  Peterborough  entered 
ant,  which  could  be  revoked  at  any  it  from  the  way-bill  as  one  barrel  fluid, 
time  before  performance,  or  a  binding  The  plaintiffs  alleged  that  the  barrel 
acceptance  by  the  plaintiff,  but  that  was  not  marked  "  flint,"  that  the  rail- 
proof  of  the  revocation,  under  the  cir-  way  notice  described  it  as  fluid.  That 
cumstances,  should  have  been  un-  they  received  and  used  it,  assuming  iC'to 
equivocal  and  satisfactory  before  a  be  stone  as  ordered,  there  being  nothing 
court  could  hold  as  a  matter  of  law  in  the  appearance  to  distinguish  it,  ana 
that  the  revocation  was  established  ;  they  having  before  got  stone  from  the 
that  the  evidence  fell  short  of  this,  and  defendants.  Being  thus  used  instead 
the  question  was  one  for  the  jury:  of  stone  it  destroyed  the  plaintifl[s' ware, 
Quick  V.  Wheeler,  78  N.  Y.,  300.  and  for  this  the  plaintiffs  sued. 

Where  there  is  no  express  agreement.  The  jury  were  directed  that  defend- 
between  landlord  and  tenant,  as  to  the  ants  were  liable  if  the  order  sent  by  the 
price  to  be  paid  by  the  latter  for  the  use  plaintiffs  should  have  been  understood 
and  occupation  of  premises,  the  land-  by  defendants  as  an  order  for  Cornwall 
lord  should  be  allowed  what  the  use  of  stone,  and  if  the  plain  ti&  were  justi- 
the  premises  is  reasonably  worth.  fled  in  believing  that  the  article  sent 

The  fact  that  a  conversation  has  taken  was,  and  did  not  know  that  it  was  not 

place  between  the  parties,  in  which  such  stone,  but  that  if  defendants  were 

both  parties  supposed   an  agreement  justified  in  sending  ground' flint  on  the 

was  made  as  to  the  amount  of  rent  to  order  received,  they  would  not  be  liable 

be  paid,  will  not  prevent  the  landlord  — and  they  found  for  the  plaintiffs, 

from  recovering  upon  an  Implied  ag^ree-  $150 : 

ment,  where  it  appears  that  the  parties  Held,  reversing  the  judgment  of  the 

differed  in  their  understanding  of  the  county  court,  on  which  a  nonsuit  had 

amount  to  be  paid  :  Scranton  «.  Booth,  been  afterwards  ordered,  that  thedirec- 

20  Barb.,  171.  tion  was  right,  and  that  the  verdict 

Where  one  party  to  a  contract,  at  the  should  have  been  upheld,  and  that  it 

time  he  executes  it,  so  conducts  himself  was  not  a  case  in  which  the  parties' 

as  to  lead  a  reasonable  nuiu  to  believe  minds  were  not  ad  idem,  so  that  no 

that  he  understands  and  assents  to  its  agreement  had  been  made  :   Baker  9. 

terms,  and  the  other  party,  so  believing,  Lyman,  38  U.  C.  Q.  B. ,  408. 

executes  and  performs  it  on  his  part.  Though  where  the  parties  are  corre- 

the  former  is  precluded  from  asserting  sponding  by  mail  as  to  the  contract,  ac- 

that  he  did  not  so  understand  and  assent,  ceptance  or  deposit  of  the  contract  in 

and  is  bound  by  it :  Phillip  v.  Gallant,  the  post  office  consummates  it :     Vassar 

62  N.  Y.,  256,  modifying  1  Hun,  528,  v.  Camp,  11  N.  Y,.  441.  14  Barb.,  841. 

8  Thompson  &  Cooke,  618.  But  see  Button  v.  Phillips,  24  How. 

The  plaintiffs,  who  were  potters  at  Pr.,  111. 

Peterborough,  sent  an  order  to  defend-  Thouf h  the  rule  does  not  apply  to 

ants  at  Toronto  for  $9  worth  "of  stone  telegrapns  :  Trevor  «.  Wood,  26  How. 

spar,  such  as  potters  use."    Defendants  Pr.,  451,  467. 

answered,  acknowledging  the  receipt  Where  a  proposition  for  a  contract, 

of  the  money,  "which  we  have  placed  to  be  in  writing  and  executed  by  the 

to  your  credit  for  stone."    The  order  parties,  has  been  made  by  one  party 

was  entered  in  the  order  book  as  for  and  accepted  by  the  other,  the  terms  of 

stone,  but  defendants'  manager  crossed  the  contract  being  in  all  respects  defi- 
it  out  and  wrote  ground  flint,  thinking  •  nitely  understood  and  agreed  upon,  the 

that  must  be  what  was  meant,  though  party  refusing  to  execute  the  contract 

he  said  he  might  as  well  have  sent  is  responsible,  it  seems,  on  the  breach 

Cornish  stone.  of  his  agreement,  for  the  same  damages 

The  evidence  showed  that  spar  or  as  would  be  recoverable  for  an  entire 

feldspar  was  a  substance  used  in  the  refusal  to  perform  the  contract  after  its 

United  States  for  the  same  purpose  for  execution  in  writing, 

which  stone  or  Cornwall  stone  is  used  An  action  may  1^  maintained  upon 

in  England.     The  flint  was  sent  in  a  the  contract  as  completed,  by  the  offer 
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and  acceptance :  Pratt  v.  Hudson,  etc.,  The  plaintiff  offered  to  sell  to  the 

21  N.  T.,  805.  defendant,  oats,  and  exhibited  a  sam- 

No  one  can  evade  the  force  of  the  pie ;  the  defendant  took  the  sample, 

impression  which  he  knows  another  re-  and  on  the  following  day  wrote  to  say 

ceived  from  his  words  and  conduct,  and  that  he  would  take  the  oats  at  the  price 

which  he  meant  him  to  receive,  by  re-  of  84«.  per  quarter.     The  defendant 

sorting  to  the  literal  meaning  of  his  afterwards  refused  to  accept  the  oats 

language  alone.     Every  one  is  respon-  on  the  ground  that  they  were  new,  and 

sible  for  the  belief  he  intentionally  ere-  he  thought  he  was  buying  old  oats  : 

ates,  whether  by  words  or  otherwise,  nothing,  however,  was  said  at  the  time 

and  will  be  precluded   from  profiting  the  sample  was  shown  as  to  their  being 

by  any  unconscionable  use  of  an  obli-  old ;  but  the  price  was  very  high  for 

gation  which  has  been  thus  wrongfully  new  oats.     The  judge  left  to  the  jury 

obtained  :  Mizner  v.  Kassell,  29  Mich. ,  the  question  whether  the  plaintiff  had 

229.  believed  the  defendant  to  believe,  or 

A  promise  is  to  be  interpreted  in  that  to  be  under  the  impression,  that  he  was 

sense  in  which  the  promisor  knew  that  contracting  for  old  oats,  and,  if  they 

the  promisee  understood  it :  Barlow  f>.  were  of  opinion  that  the  plaintiff  had 

Scott,  24  N.  Y.,  40  ;  White  «.  Hoyt,  73  so  believed,  he  directed  them  to  find 

N.  Y.,  505,  511 ;  Johnson  v.  Hathom,  for  the  defendant.     The  jury  having 

3  Keyes,  126,  2  Abb.  Ct.  App.  Dec.,  found  for  the  defendant ;  held,  that 

465 ;  Hoffman  v.  Mt,na.  Ins.  Co. ,  32  N.  Y.,  there  must  be  a  new  trial : 

405  ;  Potter «.  Ontario,  etc.,  5  Hill,  147  ;  Per  Cockbum,  C.J.,  on  the  ground 

Farley  v.  Pettes,  5  Mo.  App.  R. ,  262 ;  that  the  passive  acquiescence  of  the 

Gunnison  v.  Bancroft,  11  Verm.,  493  ;  seller  in  the  self-deception  of  the  bny- 

TheAda.Davies'(U.S.)Rep.,407,  411  ;  er  did  not  entitle  the  latter  to  avoid 

Riley  v.  Spotswood,  28  U.  C.  C.  PI. ,  318.  the  contract. 

t^  Beams  v.   Columbian,   etc.,  48  Per  Blackburn,  J.,  on  the  ground 

Barb. ,  453-4 ;  Wycomb  v.  Donnington,  that  there  is  no  legal  obligation  in  a 

etc. ,  L.  R. ,  1  Ch.  App. ,  268.  vendor  to  inform  a  purchaser  that  the 

Accordingly/  where  the  vendor  of  latter  is  under  a  mistake,  not  induced 
land  undertook  to  execute  such  a  con-  by  the  act  of  the  vendor  ;  and  that  the 
veyance  as  he  had  received  from  his  direction  did  not  bring  to  the  minds  of 
grantor,  which  he  said  was  a  warranty  the  jury  the  distinction  between  agree- 
deed — ^the  same  in  fact  containing  only  ing  to  take  the  oats  under  the  ^lief 
a  covenant  against  the  acts  of  the  gran-  that  they  were  old,  and  agreeing  to 
tor — the  purchaser,  although  he  saw  the  take  the  oats  under  the  belief  that  the 
deed  under  which  the  vendor  held,  un-  plaintiff  contracted  that  they  were  old. 
derstood  it  to  be,  and  understood  the  Per  Hannen,  J.,  on  the  ground  that 
vendor  to  promise,  a  deed  with  a  gen-  the  direction  did  not  sufficiently  explain 
eral  warranty,  and  the  vendor  knew  to  the  jury  that,  in  order  to  relieve  the 
that  such  was  his  understanding  ;  held  defendant  from  liability,  it  was  neces- 
that  the  vendor  was  bound  to  convey  sary  that  they  should  find  not  merely 
with  general  warranty:  Barlow  fl.Seott,  that  the  plaintiff  believed  the  defend- 
24  N.  Y.,  40.  ant  to  believe  that  he  was  buying  old 

W.  contracted  to  sell  to  C.  all  the  oats,  but  that  the  plaintiff  believed  the 
lumber  he  should  manufacture,  or  have  defendant  to  believe  that  he,  the  plain- 
manufactured  for  him  at  a  certain  tiff,  was  contracting  to  sell  old  oats : 
place  and  time ;  and  having  logs  at  that  Smith  v,  Hughes,  L.  R.,  6  Q.  B. ,  597. 
place  in  time,  which  H.  had  agreed  to  Where,  in  an  action  against  a  party 
saw  for  him,  he  entered  into  a  contract  for  a  forfeiture  of  a  contract  executed 
by  which  he  nominally  sold  them  to  H. ,  in  duplicate,  the  copies  produced  by  the 
but  agreed  to  take  his  pay  in  lumber  respective  parties  vary  in  their  phrase- 
at  a  specified  price  less  than  the  market  ology,  the  court  will  follow  the  copy 
price.  Held,  that  this  was  a  mere  de-  which  is  in  the  defendant's  hands,  and 
vice  to  evade  his  contract  with  C,  and  by  which  he  was  governed  in  making 
that  he  was  liable  to  C.  for  not  deliver-  his  payments:  Judd  v.  Ensign, 6  Barb. , 
ing  said  lumber  to  him:  Cain  v.  Wes-  258.  ' 
ton,  26  Wise.,  100.  See  Tilt  v.  La  Salle,  etc.,  5  Daly,  19. 
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[8  Chancery  Division,  679.] 
C.A.,  Jan.  28,  29;  Feb.  1,  4,  26,  1878. 

In  re  European  Society  Arbitration  Acts. 

Ex  parte  Liquidators  of  the  British  Nation  Life 

Assurance  Association. 

VUra  VireH — Purchase  of  Btuinew  hy  Company — Tramfer  to  purchasing  Company 

of  Shares  ofsellinff  Company, 

The  B.  N.  Company  was  an  insurance  company  established  with  £10  shares,  nnder 
a  deed  of  settlement  which  provided  that  every  instrument  whereby  the  company 
became  liable  to  pay  money  should  contain  a  clause  limiting  the  liability  of  share- 
holders to  the  amount  payable  on  their  shares.  The  deed  contained  a  power  to  the 
company,  with  the  sanction  of  an  extraordinary  general  meeting,  to  purchase  the 
business  of  any  other  company  of  a  similar  nature,  upon  such  terms  as  the  meeting 
should  think  fit  The  company  resolved  to  purchase  the  business  of  the  B.  C.  Com- 
pany, an  insurance  company  whose  capital  was  divided  into  £50  shares,  on  each  of 
which  £6  had  been  paid,  and  whose  deed  of  settlement  contained  no  power  to  sell 
the  business.  The  transaction  was  completed  by  purchasing  the  shares  of  the  B.  C. 
Company,  which  were  transferred  to  various  officers  of  the  B.  N.  Company.  Sub- 
sequently a  deed  was  executed  by  which  these  transferees  transferred  their  shares 
to  the  B.  N.  Company,  and  thereupon  that  company  was  entered  on  the  register  of 
shareholders  of  the  B.  C.  Company,  and  remained  so  registered  for  some  years.  This 
deed  was  never  sanctioned  by  a  general  meeting  of  the  B.  N.  shareholders.  An 
order  having  been  made  for  winding  up  the  B.  C.  Company: 

680]  Held,  that  the  transfer  of  the  shares  to  the  B.  N.  Uompany  was  ttlira  ^vires 
and  invalid,  and  that  the  B.  N.  Company  could  not  be  placed  on  the  list  of  contriba- 
tories  of  the  R  C.  Company. 

By  the  European  Arbitration  Act«  1876,  it  was  enacted  that  as  regards  any  deter- 
mination or  order  given  or  made  before  the  passing  of  the  act,, no  appeal  should  lie 
therefrom  unless  the  arbitrator  expressly  certified  in  writing  that  by  reason  of  differ- 
ences between  previous  decisions  on  matters  of  principle  it  was  desirable  tliat  an  ap- 
peal should  be  brought : 

Hdd,  that  a  formal  certificate  from  the  arbitrator,  and  not  a  mere  expression  of 
opinion,  was  necessary  to  give  the  Court  of  Appeal  jurisdiction ;  and  that  differences 
between  previous  decisions  referred  to  decisions  before  the  passing  of  the  act. 

This  was  an  appeal  by  the  liquidators  of  the  British  Na- 
tion Life  Assurance  Association  (hereinafter  called  the  Brit- 
ish Nation)  against  the  decision  of  Mr.  P.  S.  Reilly,  the 
arbitrator  appointed  under  the  European  Assurance  Society 
Arbitration  Acts,  1872,  1873,  and  1875,  to  the  eflFect  that  the 
British  Nation  should  be  put  on  the  list  of  contributories  of 
the  British  Commercial  Insurance  Company,  and  should  be 
ordered  to  pay  such  call  as  might  be  necessary  to  discharge 
the  British  Commercial  liabilities  and  the  costs  of  the  British 
Commercial  liquidation  ;  and  that  the  liability  of  the  British 
Nation  in  respect  of  such  a  call  was  unlimited,  except  so 
far  as  it  was  limit^^d  by  the  terms  of  the  British  Commercial 
policies  and  other  contracts. 
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The  British  Commercial  was  established  by  a  deed  of 
settlement  dated  the  1st  of  May,  1821,  with  a  nominal  capi- 
tal of  £1,000,000,  divided  into  200,000  shares  of  £50  each. 
12,000  of  those  shares  were  subscribed  for,  and  calls  to  the 
amount  of  £6  a  share  were  made  thereon.  It  was  an  un- 
registered company  within  Part  viii  of  the  Companies  Act, 
1862.  The  deed  of  settlement  contained  the  common  clause 
providing  for  the  insertion  in  its  policies  and  other  contracts 
of  a  provision  that  the  contracting  party  should  only  look 
to  the  funds  and  uncalled  capital  of  the  company.  And  it 
did  not  contain  any  power  enabling  the  company  to  transfer 
its  business  to  another  company. 

The  British  Nation  was  established  by  a  deed  of  settle- 
ment dated  the  28th  of  February,  1855,  with  a  nominal  cap- 
ital of  £300,000,  in  shares  of  £1  each,  subsequently  altered 
to  shares  of  £10  each.  Its  objects  included  all  the  usual 
business  of  a  fire  and  life  insurance  company.  It  was  com- 
pletely registered  under  7  &  8  Vict.  c.  110,  and  on  the  3d 
of  November,  1862,  was  registered  *under  the  Com-    [681 

Sanies  Act,  1862.     The  provisions  to  which  notice  was  called 
uring  the  argument  were  the  following : — 

**  44.  That  two  extraordinary  general  meetings  shall  have 
full  power  to  extend  the  objects  of  the  association  to  the 
making  or  effecting  insurances  on  ships  or  vessels  and  their 
cargoes  against  loss  or  damage  by  fire,  and  against  capture 
and  other  sea  risks,  and  to  the  undertaking  of  any  other 
such  business  as  is  usually  undertaken  by  underwriters, 
and  to  make  new  laws,  regulations,  and  provisions  for  the 
association,  or  to  amend,  alter,  or  repeal,  either  wholly  or 
in  part,  all  or  any  of  the  existing  laws,  regulations,  and 
provisions  of  the  association,  provided  that  such  extensions 
of  the  objects  of  the  association,  and  such  new,  amended,  or 
altered  laws  and  provisions  shall  have  been  previously  re- 
commended by  the  board,  and  do  not  extend  to,  amend, 
alter,  or  repeal  any  provisions  hereby  expressly  declared  to 
be  unalterable,  or  any  of  the  laws,  regulations,  or  provisions 
hereby  established  for  limiting  the  individual  responsibility 
of  shareholders,  and  subject  in  all  cases  to  the  provisions 
and  regulations  of  7  &  8  Vict.  c.  110,  and  these  presents. 

"45.  That  an  extraordinary  general  meeting  may  accept 
or  take  a  transfer  of  or  purchase  or  acquire  the  business  of 
any  other  associations,  companies,  or  societies  of  a  similar 
nature  (wholly  or  in  part)  with  the  association  hereby  estab- 
lished, upon  and  under  such  terms,  conditions,  stipulations, 
9nd  agreements  as  such  meeting  shall  think  fit." 
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"91.  That  the  board  shall,  as  respects  every  life  policy 
and  other  policy  issued  by  the  association,  and  every  grant 
of  annuity  by  the  association,  and  every  other  instrument 
whereby  a  liability  to  pay  any  sum  or  sums  exceeding  in 
the  whole  the  sum  of  £5  shall  be  incurred  by  the  associa- 
tion (except  in  the  cases  specially  provided  for  in  clause  187, 
and  except  in  the  case  oi  the  lease  of  any  house  or  offices 
rented  by  the  association),  cause  to  be  inserted  therein, 
either  in  express  words  or  by  reference  to  this  present 
clause,  a  declaration  that  the  capital,  stock,  and  funds  of 
the  association  shall  alone  be  liable  to  answer  and  make 
good  all  claims  under  such  policy,  grant  of  annuity,  or 
other  instrument  (as  the  case  may  be),  and  all  other  claims 
whatsoever  against  the  said  association,  and  that  no  director, 
682]  proprietor,  or  member  of  *the  association  shall  in 
any  manner  be  personally  liable  or  subject  to  any  such 
claims,  or  be  bound  by  reason  thereof  to  do  anything  more 
than  (as  respects  a  proprietor)  to  pay  to  the  proper  officers 
of  the  association  the  amount  (if  any)  due  from  him  to  the 
association  in  respect  of  instalments  upon  his  share  or  shares 
in  the  capital  of  the  association." 

Clause  187  prohibited  making  or  issuing  promissory  notes 
or  bills  of  exchange  in  the  name  or  on  the  behalf  of  the  as- 
sociation, and  it  also  forbade  the  acceptance  of  bills  by  the 
association,  except  bills  drawn  by  persons  abroad  for  moneys 
payable  in  respect  of  claims  unaer  policies.  Such  last  men- 
tioned bills  were  not  to  be  subject  to  clause  91. 

Clause  119  gave  extensive  powers  of  investing  the  moneys 
in  hand  which  were  not  required  to  satisfy  imm^iate  claims, 
and,  inter  alia,  it  was  provided  that  the  board,  with  the 
consent  of  not  less  than  three  directors  present,  might  invest 
'Mn  the  purchase  of  shares  in  any  docks,  canals,  rivers, 
navigations,  waterworks,  bridges,  piers,  railways,  or  turn- 
pike roads  established  by  act  of  Parliament  ....  or  in 
the  purchase  of  any  personal  property  of  any  nature  or 
kind  whatsoever,  or  of  any  debts,  claims,  and  demands,  or 
interests  whatsoever,  and  of  what  nature  or  kind  soever." 

On  the  17th  of  November,  1869,  Henr^  Lake,  the  man- 
ager and  secretary  of  the  British  Nation,  in  accordance  with 
a  resolution  of  the  British  Nation  board  of  directors,  passed 
on  the  same  day,  addressed  the  following  letter  to  the  direc- 
tors of  the  British  Commercial : — 

"Gentlemen, — It  has  been  suggested  to  the  directors  of 
this  association  and  to  myself  that  a  union  of  the  business 
of  the  British  Commercial  Insurance  Company  with  this 
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association  would  be  advantageous  to  both  institutions,  and 
for  the  following  reasons : 

''First.  The  proprietary  of  the  British  Commercial  might, 
if  they  so  desired,  be  paid  off  at  a  price  to  be  agreed  upon — 
say  25*.  per  share,  and  transfer  of  such  shares  be  taken  by 
trustees  to  be  appointed  by  this  association. 

''Second.  This  association  having  a  business  of  nearly 
£30,000  *a  year  at  present  arising  from  policies  of  an  [683 
average  of  under  three  years  would  supply  the  older  policies 
of  the  British  Commercial,  the  element  which  alone  is  neces- 
sary to  give  force  and  value  to  its  business.  For  the  in- 
creased amount  of  the  annual  premium  income  would  be 
better  enabled  to  bear  the  certain  claims  which  must  arise 
from  the  older  business  of  the  British  Commercial  without, 
for  many  years  to  come,  entrenching  upon  the  assets  re- 
served, thus  protecting  the  company  from  the  disastrous 
effects  of  a  disturbed  rate  of  mortality.  A  further  negotia- 
tion for  young  life  business,  which  as  your  directors  may  be 
aware,  carries  with  it  invariably  a  large  amount  of  future 
profit  combined  with  greatly  increased  security,  is  pending, 
and  on  the  very  eve  of  completion,  by  which  an  addition  of 
£20,000  a  year  will  be  made  to  the  income  of  this  associa- 
tion, forming  a  gross  income  of  £50,000  per  annum. 

"Third.  This  association  possesses  a  staff  of  nearly  1,000 
agents,  now  producing  a  large  amount  of  new  business, 
which  is  rapidly  increasing,  and  all  anxious  to  co-operate 
with  the  directors  of  this  association  in  the  effort  to  obtain 
an  increased  connection,  and  it  may  be  fairly  urged  that 
with  the  business  of  the  British  Commercial  in  union  with 
this  association  the  agents  of  that  company  will  be  more 
likely  to  work  with  vigor  for  the  combined  institutions  and 
to  obtain  more  business  in  consequence  than  could  be  ex- 

Eected  under  existing  circumstances  from  the  agents  of  the 
British  Commercial  alone. 

"Fourthly.  The  shareholders  in  this  association  are  up- 
wards of  300  in  number,  and  they  are  prepared  in  every  pos- 
sible way  to  co-operate  in  the  endeavor  to  increase  the  busi- 
ness of  the  institution,  and  from  this  circumstance  also  the 
British  Commercial  connection  will  derive  an  increased  ad- 
vantage, there  being  a  reserve  of  actually  subscribed  capital 
amounting  to  £92,500. 

"Under  these  circumstances  the  directors  of  this  asso- 
ciation would  be  glad  if  the  directors  of  the  British  Com- 
mercial would  consider  this  letter  as  a  basis  of  a  proposition 
for  a  union  of  the  business  of   the    British  Commercial 
25  Eng  Rep.  73 
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and  British  Nation  Companies  upon  the  following  under- 
standing : 

''The  shareholders  of  the  British  Commercial  should  be 
paid  off  at  the  rate  of  35^.  per  share,  and  their  shares 
transferred. 

684]  *''  That  the  directors  of  the  British  Commercial,  with 
the  consent  of  the  shareholders,  be  paid  a  compensation 
of  £1,C)00  by  this  association. 

"That  the  staff  of  the  British  Commercial  be  retained  by 
the  British  Nation,  and  that  the  directors  of  the  British  Na- 
tion be  at  liberty  to  apply  to  any  director  or  officer  of  the 
British  Commercial  to  assist  this  association  in  the  comple- 
tion of  such  proposed  arrangement  after  the  shareholaers 
have  decided  upon  its  adoption. 

"That  the  trustees  should  be  appointed  to  hold  the  assets 
of  the  British  Commercial  pending  the  completion  of  the 
proposed  arrangement. 

"That  an  act  of  Parliament  should  be  forthwith  applied 
for  if  agreed  to  be  necessary  to  consolidate  the  proposed 
union. 

"  Thus  a  strong  company  may  be  formed,  to  the  permanent 
benefit  of  all  interested." 

By  a  resolution  passed  on  the  2d  of  January,  1860,  the 
directors  of  the  British  Commercial  resolved  that  the  direc- 
tors of  the  British  Nation  should  be  informed  that  the 
board  accepted  the  offer  contained  in  the  foregoing  letter, 
subject  to  the  approval  of  their  shareholders,  and  also 
resolved  that  a  special  extraordinary  meeting  of  the  share- 
holders should  be  called  on  the  21st  instant,  to  consider  the 
offer  of  the  British  Nation,  for  its  adoption  or  otherwise,  and 
that  the  meeting  should  be  advertised  as  therein  mentioned. 
The  meeting  was  advertised  accordingly,  and  on  the  6th  of 
January,  1860,  a  circular  was  issued  to  the  shareholders  of 
the  British  Commercial  as  follows  : — 

"  Sir, — Herewith  you  will  receive  a  formal  notice  conven- 
ing an  extraordinary  or  special  meeting  of  the  proprietary 
for  the  21st  inst.  The  object  of  the  meeting  is  to  consider 
a  proposal  for  the  union  with  or  transfer  of  the  business  lia- 
bilities and  assets  of  this  company  to  another  company. 

"I  am  instructed  to  inform  you  that  the  proposition  above 
referred  to  has  been  under  the  consideration  of  the  directors 
of  this  company  for  some  time  past,  and  after  careful  inves- 
tigation they  have  arrived  at  the  unanimous  resolution  to 
adopt  and  accept  the  same,  subject  to  the  approval  and  con- 
685]    firmation  of  the  *shareholders.     I  may  add  that  the 
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Kroposition  contains  an  offer  of  25*.  per  share  to  the  share- 
olders  of  the  British  Commercial,  who  will  also  be  relieved 
of  their  liabilities  in  respect  of  such  shares." 

The  notice  referred  to  in  this  circular  was  for  an  ex- 
traordinary meeting  on  the  21st,  for  the  following  pur- 
poses, viz. : — 

"1st.  For  the  purpose  of  considering  a  proposal  for  the 
union  or  're-assurance'  with  or  transfer  of  the  business  lia- 
bilities and  assets  of  this  company  to  another  company. 

"2d.  For  the  purpose  of  adopting  and  accepting  or  other- 
wise the  offer  contained  in  the  proposal  for  union  or  transfer 
above  referred  to. 

'*3d.  For  the  purposes  of  investing  the  directors  with 
necessary  powers  to  enable  them  to  complete  and  forthwith 
to  carry  out  such  union  or  transfer,  and  for  the  purpose  of 
dissolving  the  said  British  Commercial  Life  Insurance  Com- 
pany, should  that  course  be  deemed  expedient." 

At  the  meeting  of  the  British  Commercial,  held  accord- 
ingly on  the  21st  of  January,  1860,  it  was'  (amongst  other 
things)  resolved : — 

"1st.  That  the  proposal  of  the  British  Nation  Life  Assur- 
ance Association  as  contained  in  their  letter  of  the  17th  of 
November  last,  now  read,  be  and  is  hereby  adopted  and 
accepted. 

"2d.  That  with  a  view  of  carrying  out  the  last  resolution 
for  the  union  of  the  two  companies,  the  shareholders  of 
this  company  present  at  this  meeting  do  approve  of  and  ac- 
cept the  proposal -made  on  behalf  of  certain  members  of  the 
British  Nation  Life  Assurance  Association  for  the  purchase 
of  shares  in  this  company  at  the  price  of  25^.  per  share. 

"  3d.  That  the  directors  be  and  are  hereby  authorized  and 
empowered  to  take  such  steps  in  accordance  with  the  pro- 
visions of  the  deed  of  settlement  of  this  company  as  may  be 
necessary  to  carry  such  proposal  into  effect  on  behalf  of  the 
shareholders." 

An  extraordinary  general  meeting  of  the  British  Nation 
shareholders  was  convened  for  the  20th  of  January,  1860, 
by  a  notice  stating  that  the  meeting  was  to  be  held  for  the 
purpose  of  *investing  the  directors  under  the  46th  [686 
clause  of  the  deed  of  settlement  with  the  necessary  powers 
for  taking  to  the  business  of  another  life  assurance  com- 
pany, and  for  the  purpose  of  making  certain  alterations  in 
the  deed  of  settlement,  namely,  as  to  the  time  of  holding 
ordinary  general  meetings ;  as  to  voting  by  ballot ;  as  to  re- 
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muneration  of  auditors ;  as  to  the  calling  of  general  meet- 
ings ;  &c.  The  meeting  was  accordingly  held  on  the  20th 
of  January,  and  the  notice  convening  it,  and  the  British  Na- 
tion manager's  letter  of  the  17th  of  November,  1869,  and  the 
British  Commercial  directors'  resolution  of  the  2d  of  Jan- 
uary, 1860,  were  read,  and  it  was  resolved : — 

'*[!.]  That  this  meeting  having  heard  the  terms  of  the 
proposed  arrangement  with  the  British  Commercial  Com- 
pany approves  of  the  same,  and  hereby  authorizes  and  em- 
powers the  directors  of  this  company  to  take  such  steps  as 
they  may  consider  necessary  for  carrying  the  same  into 
effect,  and  to  issue  in  lieu  of  the  payment  of  25^.  per  share 
to  such  proprietors  of  the  British  Commercial  Insurance 
Company  as  may  elect  to  receive  the  same  shares  in  this  as- 
sociation either  wholly  or  in  part  paid  up  to  the  extent  of 
30^.  for  each  British  Commercial  Insurance  Company's  share 
so  held  by  such  proprietors  as  aforesaid. 

"[II.]  That  George  Bermingham,  the  chairman  of  this 
association,  and  the  manager,  Henry  Lake,  be  and  they  are 
hereby  appointed  trustees  of  this  association,  with  such 
trustee  as  may  be  named  on  the  part  of  the  British  Commer- 
cial Insurance  Company,  for  the  purpose  of  holding  the 
assets,  &c.,  in  trust  of  the  British  Commercial  Insurance 
Company,  and  for  other  arrangements  pending  the  complete 
transfer  of  that  company  to  this  association. 

''[III.]  That  pending  the  completion  of  the  arrangements 
with  the  British  Commercial  Insurance  Company  with  this 
association  the  manager  and  secretary,  Mr.  Lake,  be  and  he 
is  hereby  permitted  and  allowed  to  accept  the  appointment 
of  manager  to  the  British  Commercial  Insurance  Company. 

"  [IV.  J  That  the  directors  of  this  association  be  and  they 
are  hereby  empowered  to  appoint  from  time  to  time  such 
trustees,  whether  shareholders  or  others,  as  may  in  their 
discretion  be  necessary  for  holding  such  shares  of  the  British 
Commercial  Insurance  Company  as  in  the  armngements 
687]  contemplated  may  be  *required  to  be  transferred, 
and  that  such  trustees  be  and  they  are  hereby  indemnified 
from  any  liability  in  respect  of  the  British  Commercial 
shares  so  transferred  save  in  their  capacity  of  shareholders 
in  this  association." 

These  resolutions  were  confirmed  at  a  second  meeting  on 
the  4th  of  February,  1860. 

Two  deeds,  dated  respectively  the  8th  of  February  and 
the  7th  of  June,  1860,  were  executed  for  carrying  into  effect 
the  arrangement  authorized  by  the  foregoing  resolutions. 


Vol.  VIII.]  CHANCERY  DIVISION.  581 

■ 

C.A.  Ex  parte  British  Nation  Life  Assurance  Association.  1878 

The  deed  of  the  8th  of  February,  1860,  was  an  indenture 
expressed  to  be  made  between  Bermingham  and  Lake  of  the 
fii'st  part,  the  persons  named  in  the  first  part  of  the  schedule 
thereto  (being  individual  shareholders  in  the  British  Com- 
mercial) of  the  second  part,  and  the  persons  named  in  the 
second  part  of  the  schedule  being  joint  owners  of  shares 
in  the  British  Commercial  of  the  third  part.  It  recited 
that  Bermingham  and  Lake  had  agreed  to  purchase  from 
the  parties  of  the  second  and  third  parts  their  respective 
shares  at  26^.  per  share;  and  by  the  witnessing  part  the 
parties  of  the  second  and  third  parts  covenanted,  on  payment 
of  that  price  for  their  respective  shares,  to  transfer  them  to 
Bermingham  and  Lake,  or  their  nominees;  and  Berming- 
ham and  Lake  covenanted  that  they  would,  by  themselves 
or  their  nominees,  accept  transfer  of  the  shares,  and  would 
before  the  1st  of  July,  1860,  concur  in  all  acts  requisite  to 
cause  the  shares  purchased  to  be  transferred  out  of  the 
names  of  the  persons  in  whose  names  they  were  standing 
into  the  names  of  some  other  persons,  and  would  pay  the 
purchase- money  in  manner  therein  mentioned.  The  deed 
contained  a  proviso  for  avoiding  it  if  the  holders  of  five- 
sixths  of  the  shares  in  the  British  Commercial  did  not  enter 
into  it  before  the  25th  of  March  then  next. 

The  deed  of  the  8th  of  February,  1860,  was  executed,  be- 
tween the  10th  of  February  and  the  23d  of  June,  1860,  by  174 
shareholders  of  the  British  Commercial,  holding  in  the  ag- 
gregate 11,014  shares.  Of  these  174  shareholders,  seven, 
who  held  in  all  seventy-nine  shares,  did  not  at  any  time  ex- 
ecute any  transfer  of  any  of  their  shares  in  pursuance  of 
that  deed  or  of  the  amalgamation  arrangement,  but  167, 
holding  in  all  10,135  shares,  executed  between  the  17th  of 
December,  1859,  and  the  23d  of  February,  *1865,  nn-  688 
der  the  amalgamation  arrangement,  transfers  of  their  shares 
in  the  British  Commercial,  either  to  Bermingham  and  Lake, 
or  one  of  them,  or  to  persons  nominated  for  that  purpose  by 
Bermingham  and  Lake. 

After  the  execution  of  the  deed  of  the  8th  of  February, 
1860,  but  before  the  21st  of  April,  1865,  seventeen  share- 
holders of  the  British  Commercial  who  did  not  execute  the 
deed  of  the  8th  of  February,  1860,  holding  in  the  aggregate 
776  shares,  executed,  under  the  amalgamation  arrangement, 
transfers  of  those  shares  to  Bermingham  and  Lake,  or  one 
of  them,  or  to  other  persons  nominated  for  that  purpose  by 
the  British  Nation. 

All  the  transfers  mentioned  above  were  in  the  common 
form,  and  nearly  all  the  transferees  were  officers  or  servants 
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of  the  British  Nation,  and  executed  the  deed  of  the  7th  of 
June,  1860.  This  latter  deed  was  an  indenture  expressed 
to  be  made  between  the  parties  executing  in  the  schedule, 
including  Bermingham  and  Lake  of  the  first  part,  Berming- 
ham  and  Lake  of  the  second  part,  and  the  British  Nation 
of  the  third  part.  This  deed  recited  the  deed  of  the  8th  of 
February,  1860,  and  that  in  further  pursuance  of  the  above 
arrangements  the  persons  named  in  the  first  column  of  the 
schedule  had  transferred  their  shares  in  the  British  Com- 
mercial to  Bermingham  and  Lake,  or  to  the  other  parties 
thereto  of  the  first  part  as  their  nominees.  The  parties  of 
the  first  part  then  declared  that  they  would  stand  possessed 
of  the  shares  so  transferred  to  them  in  trust  for  the  British 
Nation.  Apd  by  the  same  indenture  the  British  Nation 
covenantepKwith  each  of  the  parties  of  the  first  part  that  the 
British  Nation  would  idemnify  them,  their  heirs,  executors, 
and  administrators,  from  all  liability  in  respect  of  the  shares 
so  transferred  to  them.  This  deed  was  not  submitted  to  or 
approved  by  the  British  Nation  shareholders  in  general 
meeting.  None  of  the  British  Commercial  shareholders 
who  executed,  under  the  amalgamation  arrangement,  trans- 
fers of  their  shares  gave  the  directors  any  such  notice  of 
transfer  as  was  required  by  the  British  Commercial  deed  of 
settlement,  nor  did  any  of  their  transferees  execute  such 
deeds  of  covenant  as  were  required  to  be  executed  by  pur- 
chasers of  shares  binding  them  to  observe  the  stipulations 
of  the  deed  of  settlement. 

Twenty-three  shareholders  of  the  British  Commercial, 
689]  holding  *in  the  aggregate  210  shares,  executed  nei- 
ther the  deed  of  the  8th  of  February,  1860,  nor  any  transfer 
of  their  shares. 

On  the  30th  of  January,  1860,  the  secretary  of  the  British 
Commercial  issued  a  circular  to  the  shareholders  therein, 
informing  them  of  the  result  of  the  meeting  of  the  21st  of 
January,  1^60,  and  inclosing  a  copy  of  the  resolutions 
passed  at  it. 

On  the  23d  of  March,  1860,  the  British  Nation  manager 
issued  a  circular  to  the  British  Commercial  shareholders  in 
which  he  appointed  a  day  for  the  payment  of  the  first  two- 
fifths  of  the  price  of  the  British  Commercial  shares,  and  in- 
closed two  alternative  forms  for  signature,  by  one  of  which 
the  shareholder  signing  would  agree  to  take  the  price  of 
his  shares  in  cash,  and  by  the  other  of  which  the  share- 
holder signing  would  agree  to  take  the  price  of  his  shares 
in  shares  of  the  British  Nation.  Fourteen  British  Com- 
mercial shareholders   holding   1,020    shares   took   British 


Vol.  VIII.]  CHANCERY  DIVISION.  583 

C.A.  Ex  parte  British  Nation  Life  Assurance  AjBsociation.  1878 

Nation  shares  under  the  amalgamation  arrangement.  All 
the  British  Commercial  shareholders,  who  executed,  under 
the  amalgamation  arrangement,  transfers  of  their  shares, 
received  tlie  consideration  for  them  according  to  that  ar- 
rangement. 

After  the  deed  of  the  8th  of  February,  1860,  the  business 
of  the  British  Commercial  continued  for  some  time  to  be 
carried  on  as  a  separate  business,  and  that  company  issued 
new  policies  down  to  the  29th  of  May,  1862,  after  which  day 
no  contract  was  made  or  fresh  liability  incurred  by  it.  It 
paid  claims  down  to  the  19th  of  March,  1863.  After  April, 
1863,  it  had  no  office  separate  from  the  office  of  the  British 
Nation.  On  the  amalgamation  arrangement,  Lake,  the  man- 
ager and  secretary  of  the  British  Nation,  became  also  the 
manager  of  the  British  Commercial,  and  the  secretary  of  the 
British  Commercial  was  employed  in  the  office  of  the  British 
Nation,  and  attended  to  any  matters  connected  with  the 
British  Commercial. 

After  the  1st  of  January,  1860,  only  two  general  meetings 
of  the  British  Commercial  shareholders  were  held,  namely, 
on  the  12th  of  March  and  the  22d  of  May,  1861,  at  the  former 
of  which  new  directors  were  appointed.  The  last  memorial 
of  the  names  of  British  Commercial  directors  enrolled  under 
the  British  Commercial  Act  of  Parliament  was  enrolled  on 
the  13th  of  February,  1865.  The  company,  however,  was 
never  dissolved. 

*0n  the  22d  of  December,  1864,  an  extraordinarv  [690 
court  of  directors  of  the  British  Commercial  was  held,  when 
it  was  resolved : 

^^That  the  existing  amalgamation  of  the  business  of  this 
company  with  the  business  of  the  British  Nation  Life  As- 
surance Association  be  adopted  and  confirmed,  and  that  the 
trustees  of  this  company  be  directed  to  take  such  steps  and 
do  such  acts  and  execute  such  instruments  as  might  be  con- 
sidered necessary  with  a  view  to  perfecting  such  amalgama- 
tion and  legally  vesting  the  assets  of  this  company  in  the 
said  association." 

On  the  29th  of  December,  1864,  the  British  Nallion  board 
of  directors  resolved :  *'That  the  existing  amalgamation  of 
the  business  of  the  British  Commercial  Insurance  Company 
with  the  business  of  this  association  be  adopted  and  con- 
firmed, and  that  the  deed,  a  copy  of  which  nas  been  sub- 
mitted to  and  approved  of  by  this  board,  is  a  proper  deed 
for  carrying  the  said  amalgamation  into  effect,  and  that  the 
seal  of  this  association  be  accordingly  affixed  thereto." 

These  resolutions  were  carried  into  effect  by  a  deed  of  the 
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31  at  of  December,  1864,  indorsed — Deed  of  Amalgamation. 
By  this  deed  the  holders  of  9,892  shares,  which  had  been 
transferred  to  them  as  trustees  for  the  British  Nation,  pur- 
ported to  transfer  them  to  the  British  Nation,  and  the  Brit- 
ish Nation  covenanted  to  indemnify  the  transferors  from  all 
debts  in  respect  of  the  engagements  of  the  British  Commer- 
cial, subject  to  a  proviso  that  only  the  subscribed  capital  of 
the  British  Nation  should  be  liable  under  the  covenant. 
This  deed  of  amalgamation  was  not  submitted  to  or  approved 
by  the  British  Nation  shareholders  in  general  meeting. 

The  transfers  of  British  Commercial  shares  made  under 
the  amalgamation  arrangement,  and  the  general  assignment 
of  British  Commercial  snares  made  by  the  deed  of  the  Slst 
of  December,  1864,  were  from  time  to  time  entered  in  the 
share  ledger  of  the  British  Commercial.  The  form  of  entry 
us  to  shares  assigned  by  the  latter  deed  was,  '*By  deed 
dated  the  Slst  of  December,  1864,  the  above  shares  were 
assigned  by  the  above  named  to  the  British  Nation  Life  As- 
surance Association,  their  successors  and  assigns." 

Memorials  of  the  names  of  the  assignees  under  the  last 
mentioned  transfers  and  assignment  were  from  time  to  time 
691]  enrolled  *in  the  Court  of  Chancery,  the  enrolments 
being  expressed  to  be  made  pursuant  to  the  British  Com- 
mercial Act  of  Parliament.  The  last  of  those  memorials 
was  enrolled  on  the  1st  of  September,  1865,  and  gave  the 
British  Nation  as  the  assignee  of  the  bulk  of  the  shares. 

The  British  Nation  went  into  voluntary  liquidation  under 
a  resolution  passed  on  the  18th  of  January,  1872 ;  and  that 
liquidation  was  by  order  dated  the  29th  of  January,  1872, 
continued  under  the  supervision  of  the  court  under  the 
provisions  of  the  Companies  Acts.  On  the  19th  of  July, 
1872,  the  British  Commercial  was,  on  the  petition  of  a  cred- 
itor, ordered  to  be  wound  up  under  the  Companies  Acts. 
These  liquidations  went  on  under  the  European  Society's 
Arbitration  Acts.  The  whole  of  the  subscribed  share  capi- 
tal of  the  British  Nation  was  called  up,  and  a  further  call 
of  £4  a  share  was  made  for  costs  and  expenses  of  the  liqui- 
dation of  that  company. 

In  RimngtorCs  Case  it  was  decided  that  William  Riving- 
ton,  who  was  a  holder  at  the  date  of  the  amalgamation  of 
200  shares  in  the  British  Commercial,  and  who  executed  the 
deed  of  the  8th  of  February,  1860,  and  a  transfer  of  his 
shares  thereunder  to  Bermingham,  was  not  to  be  settled  on 
the  list  of  contributories  of  the  British  Commercial  in  re- 
spect of  those  200  shares,  for  any  purpose  whatever,  even 
as  regarded  liabilities  of  the  British  Commercial  incurred 
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before  he  executed  the  transfer,  or  as  regarded  the  costs  of 
winding  up  that  company. 

In  Lawson^s  Case^  Lord  Romilly  decided  that  Lawson, 
to  whom,  as  one  of  the  nominees  of  the  British  Nation, 
shares  in  the  British  Commercial  had  been  transferred  as 
part  of  the  amalgamation  arrangement,  and  who  had  ex- 
ecuted a  declaration  of  trust  of  those  shares  for  the  British 
Nation,  was  not  a  contributory  of  the  British  Commercial 
in  respect  of  those  shares. 

In  Uhatieris^  Case,  Lord  Romilly  decided  that  Chatteris, 
one  of  the  seven  shareholders  of  the  British  Commercial, 
who  executed  the  deed  of  the  8th  of  February,  1860,  but  did 
not  execute  transfers  of  their  British  Commercial  shares 
under  the  amalgamation  arrangement,  was  not  a  contribu- 
tory of  the  British  Commercial. 

In  Edwards'  Case,  Lord  Romilly  decided  that  Edwards, 
one  of  the  twenty- three  shareholders  of  the  British  Com- 
mercial, who  did  *not  execute  the  deed  of  the  8th  of  [692 
February,  1860,  or  any  transfer  of  their  shares  under  the 
amalgamation  arrangement,  was  not  a  contributory  of  the 
British  Commercial. 

The  result  of  the  above  decisions  was  that  none  of  the 
shareholders  of  the  British  Commercial  were  liable  to  be 
put  on  the  list  of  contributories  of  that  company,  and  that 
persons  to  whom  shares  had  been  transferred  in  trust  for  the 
JBritish  Nation  were  not  contributories.  Unless,  therefore, 
the  British  Nation  could  be  put  on  the  list  of  contributories 
there  was  no  contributory  at  all. 

The  case  before  the  arbitrator  sought  to  make  the  British 
Nation,  and  also  Lawson,  Chatteris,  and  Edwards,  liable 
as  contributories  of  the  British  Commercial,  and  the  case  as 
against  these  three  persons  was  reheard,  notwithstanding 
Lord  Romilly' s  previous  decisions  in  their  favor.  The  arbi- 
trator held  the  British  Nation  liable  and  the  other  respon- 
dents not  liable. 

The  arbitrator  certified  for  an  appeal,  but  did  not  give 
the  special  certificate  applicable  to  the  case  of  previous  con- 
flicting decisions. 

An  appeal  was  at  the  same  time  brought  from  the  deci- 
sions in  the  cases  of  Chatteris,  Lawson,  and  Edwards, 
although  the  arbitrator  had  not  given  a  written  certificate 
as  required  by  the  Arbitration  Act,  1876.  The  appeal  was 
heard  on  the  28th  and  29th  of  January,  and  the  1st  and 
4th  of  February,  1878. 

Bagshawe,  Q.C.,  Cookson,  Q.C.,  and  Lemon,  for  the  Brit- 
ish [Nation,  in  support  of  this  appeal:  It  is  made  a  funda- 
25  Eng.  Rep.  74 
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mental  principle  of  the  constitution  .of  the  British  Nation 
by  sect.  91  that  no  contracts  shall  be  entered  into  on  behalf 
of  the  company  which  impose  on  the  shareholders  unlimited 
liability.  It  is  quite  against  this  that  the  company  should 
become  a  shareholder  in  another  company,  ana  indeed  it  is 
quite  beyond  the  scope  of  a  joint  stocK  company  to  become 
a  shareholder  in  another  company  unless  authority  is  ex- 
pressly given  for  that  purpose.  We  say,  then,  that  the 
deed  of  the  31st  of  December,  1864,  by  which  it  is  allied 
that  the  British  Nation  became  legal  holders  of  shares,  is 
vltra  vires  and  invalid,  and  that  the  British  Nation  never 
became  a  shareholder.  The  shares  no  doubt  were  held  by 
trustees  for  the  British  Nation,  but  that  does  not  make  the 
693]  *British  Nation  a  contributory,  and  it  cannot  be  held 
such.  In  Peek s  Case{')  there  was  a  complete  contract  to 
take  shares,  and  this  is  necessary:  King's  Case{*).  The 
trustee,  not  the  cestui  que  trusty  must  be  on  the  list:  Wil- 
llains'  Gasei^).  If  a  man  is  not  liable  to  creditors  he  can- 
not be  a  contributory :  Bright  v.  Hution  (*).  The  arbitrator 
thought  that  sect.  200  of  tne  Companies  Act,  1862,  made  a 
person  liable  to  be  put  on  the  list  of  contributories  through 
having  agreed  to  take  shares  without  putting  forward  his 
own  name,  and  no  doubt  in  many  cases  this  is  so ;  but  if 
shares  are  duly  vested  in  a  trustee  for  A.  B.,  that  does  not 
make  A.  B.  a  contributory.  He  is  liable  to  indemnify  his 
trustee,  but  that  does  not  enable  you  to  take  the  short  cut 
of  making  him  a  contributory.  None  of  the  British  Com- 
mercial shareholders  can  complain  on  the  ground  of  the 
British  Nation  not  being  put  on  the  list.  They  are  of  three 
classes :  first,  those  who  under  the  arrangement  covenanted 
to  transfer,  and  did  transfer,  to  trustees  for  the  British  Na- 
tion. They  are  released  from  liability.  Rivington  is  a  type 
of  that  class.  Then  there  are  those  who  did  not  covenant, 
but  did  transfer;  they  are  free  from  all  liability.  Then 
there  are  those  who  neither  covenanted  to  transfer  nor  trans- 
ferred ;  they  were  strangers  to  the  transaction,  and  cannot 
have  any  complaint  to  make.  In  order  to  make  out  the 
British  Nation  to  be  a  contributory,  it  must  be  shown,  1,  that 
it  became  a  shareholder,  at  law  ;  or,  2,  that  it  contracted  to 
become  such  so  as  to  be  a  shareholder  in  equity;  or,  3,  that, 
under  the  Companies  Act,  1862,  s.  200,  it  is  liable  to  be 
settled  as  a  contributory  by  reason  of  being  liable  at  law  or 
in  equity  to  contribute  to  pay  oflf  the  debts  of  the  British 
Commerical.     Now,  did  the  British  Nation  contract  to  be- 

(')  Law  Rep.,  4  Ch.,  632.  (*)  1  Ch.  D.,  576. 

O  Law  Rep.,  6  Ch.,  196.  {*)  3  H.  L.  C,  341. 
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come  a  shareholder?  Oae  company  registered  under  the 
act  of  1862  can  take  shares  in  another,  In  re  BarneW s 
Bariking  Company  {^\  but  only  if  authorized  by  its  articles 
to  do  so ;  and  here  the  British  Nation  had  no  such  power. 
Its  deed  being  completely  registered,  was  notice  to  all  the 
world.  Now,  clause  119,  which  is  the  only  clause  authoriz- 
ing the  taking  shares  of  any  kind,  does  not  authorize  the 
taking  shares  m  a  limited  company.  Clause  45  Moes  [694 
not  authorize  it,  for  taking  shares  is  quite  different  from 
taking  to  a  business.  The  deed  of  the  8th  of  February, 
1860,  is  a  deed  to  which  the  British  Nation  was  not  a  party; 
it  could  not  be  bound  by  that  to  become  a  shareholder. 
The  deed  of  the  7th  of  June,  1860,  was  never  approved  by 
the  company  in  general  meeting,  nor  does  it  follow  from 
any  resolution  of  a  general  meeting,  it  therefore  cannot  bind 
the  company.  The  transfer  was  made  when  the  Commercial 
Company  was  virtually  dissolved,  and  is  therefore  void : 
ChappeWs  Case{*);  Lanlcestefs  Oase{^)\  AllivUs  Casei^). 
The  arbitrator  seems  to  have  been  influenced  by  the  view 
that  a  cestui  que  trust  can  be  put  on  the  list  in  place  of  the 
trustee  by  reason  of  his  obligation  to  indemnify  him  ;  and 
Hemming  v.  Maddick  {^)  was  referred  to  as  establishing 
this,  but  rightly  understood  the  case  goes  quite  the  other 
way.  The  authorities  are  clear  that  the  trustee  must  be  on 
the  list,  not  the  cestui  que  trust:  Chapman  and  Barkers 
Case{');  Bx  parte  Chculis  {^). 

Sir  IT,  Jackson^  Q.C.,  and  Whiiehorney  for  the  European 
Society,  took  no  part  in  the  argument. 

HigginSy  Q.C.,  and  Romer^  for  the  liquidators  of  the 
British  Commercial :  The  claims  established  against  the 
British  Commercial  amount  to  about  £180,000,  and  if  this 
appeal  be  simply  allowed  they  will  be  worthless.  There 
must  be  a  liability  to  contribute  somewhere.  It  has  been 
decided  that  the  transferors  of  the  Commercial  shares  are 
not  liable,  nor  the  transferees  who  transferred  to  the  British 
Nation,  and  it  necessarily  follows  that  the  British  Nation 
must  be.  Now,  as  to  the  objection  that  any  contract  im- 
posing an  unlimited  liability  on  the  shareholders  was  ultra 
mreSy  we  contend  that  it  was  perfectly  competent  to  the 
sljareholders  by  mutual  consent  to  annul  the  clause  impos- 
ing this  restriction  on  contracts,  and  that  the  shareholders 
did  so.     At  the  commencement  of  the  winding-up  of  the 

(«)  Law  Rep.,  8  Ch.,  105.  (f)   Law  Rep.,  9  Eq.,  176;  Law  Rep.,  7 

C)  Law  Rep.,  6  Ch.,  902.  Ch.,  396. 

(»)  Law  Rep.,  6  Ch.,  905  d.  (•)  Law  Rep.,  3  Eq.,  861. 

(*)  Law  Rep.,  16  Eq.,  449;  6  Eng.  R.,    \f)   16  W.  R.,  461. 
806. 
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Commercial  the  British  Nation  was  on  the  pnblicly  enrolled 
list  of  members,  and  had  been  there  for  years/ 
695]  *The  process  of  this  amalgamation  was  nnique.  Xo 
attempt  was  made  to  produce  a  novation.  The  policy- 
holders were  not  consulted.  The  Commercial  Company  was 
kept  alive.  The  Bank  of  London  Case  (*)  has  no  applica- 
tion. The  amalgamation  in  our  case,  as  it  was  effected,  was 
quite'  intra  vires.  In  the  Albert  Case  the  clause  limiting 
the  powers  of  the  company  to  alter  the  rules  was  stronger 
than  in  our  case.  There  was  no  power  to  amalgamate  at 
all :  the  British  Nation  deed  gives  power  to  amalgamate. 
But  in  truth  no  power  is  necessary.  There  is  nothing  that 
a  general  meeting  cannot  alter  if  all  the  shareholders  con- 
sent. Even  if  limited  liability  be  a  fundamental  principle 
of  the  company,  the  shareholders  may  consent  to  alter  it. 
If  all  the  shareholders  can  alter  the  laws  as  they  please,  a 
majority  may  do  so,  if  the  minority  acquiesce.  If  the  minor- 
ity protest,  it  may  be  different ;  but  ii  they  acquiesce,  they 
must  be  taken  as  consenting.  Odr  positions  are — 1.  At  the 
commencement  of  the  winding-up  of  the  Commercial  in  1872, 
the  Nation  was  on  the  list  of  shareholders,  and  had  been 
there  for  seven  or  eight  years,  and  their  name  was  put  on 
by  their  own  ^consent,  without  any  intervention  of  the 
Commercial,  by  which  the  creditors  of  the  Commercial  can- 
not be  prejudiced.  2.  The  onus  is  on  the  British  Nation  to 
have  its  name  removed  from  the  list  of  members,  and  it  can- 
not now  get  the  register  rectified.  Even  if  there  were  no 
formal  diiHELculty,  it  has  no  equity  to  do  so.  The  appellants 
say,  first,  that  the  British  Nation  had  no  power  to  take 
shares,  and,  secondly,  that  it  did  not  take  any.  We  say 
that  it  had  power  to  take,  and  did  take,  shares.  3.  We 
rely  on  the  effect  of  the  200  th  section.  There  was  a  contract 
to  take  shares,  and  the  company  became  equitable  share- 
holders. 4.  We  rely  on  the  authorities  as  to  the  effect  of 
acquiescence.  Assuming  that  there  was  an  informality,  the 
acts  of  the  British  Nation  render  it  impossible  for  them  to 
take  advantage  of  it  As  to  the  first  and  second  proposi- 
tions, Oakes  v.  Turquand  (*)  shows  that  there  are  many 
cases  where  persons  who  are  on  the  register  at  the  time  of 
the  winding-up  cannot  get  their  names  taken  off,  although 
they  might  have  done  so  before  the  winding-up.  There  is 
nothing  in  the  nature  of  a  company  which  iyitself  prevents 
it  from  holding  shares  in  another  company.  The  act  of 
696]    1862  ^assumes  that  it  may  be  done :   In  re  Earned^ s 

(»)  Albert  Arb.,  Part  I,  App.  B.  O  Law  Rep.,  2  H.  L.,  S25. 
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Banking  Company  (^)\  RoyaZ  Bank  of  India's  Case{*), 
It  is  not  for  us  to  show  a  special  power  in  the  articles 
of  the  British  Nation  to  take  shares,  provided  it  is  in  ac- 
cordance with  the  general  objects  of  the  company;  and  even 
if  there  was  anything  against  it  in  the  articles  of  the  com- 
pany, a  general  meeting  had  power  to  alter  it,  and  did  alter 
it.  Power  is  given  by  clauses  44  and  45.  Clause  91,  which 
says  that  the  liability  is  to  be  limited  in  all  contracts,  only 
applies  to  acts  done  by  the  directors,  and  the  reservation 
in  clause  44  means  that  no  alteration  may  be  made  which 
shall  give  power  to  the  directors  to  pledge  the  unlin^ited  lia- 
bility of  the  shareholders,  but  a  general  meeting  had  power 
to  do  what  has  been  done :  Greenwood's  CaseC) ;  Agar  v. 
AthencBum  Assurance  Society  (*) ;  Prince  of  Wales  Assur- 
ance Society  v.  AthencBum  Assurance  Society  {y;  Ernest 
V.  Nichollsi^).  This  was  an  unregistered  company,  and 
therefore  the  constitution  could  be  altered  with  the  con- 
sent of  all  the  shareholders,  express  or  implied :  Lindley  on 
Partnership  (') ;  Webb  v.  Heme  Bay  Commissioners  (*) ; 
Lan^  s  Case  (•). 

3.  As  to  the  effect  of  sect.  200  of  the  Companies  Act,  1862, 
there  was  a  bargain  between  the  two  companies  that  the 
Commercial  shares  should  be  bought  up  on  behalf  of  the 
Nation ;  that  the  Nation  should  be  liable  for  the  debts  of 
the  Commercial,  and  that  the  Nation  should  take  the  shares 
and  should  indemnify  the  trustees.  The  Nation  Company 
was  therefore  the  real  owner  of  the  shares,  and  a  contribu- 
tory of  the  Commercial  Company  under  sect.  200:  Wil- 
liams' Case  {'''). 

4.  As  to  the  acquiescence  of  the  shareholders  of  the  Brit- 
ish Nation,  we  say  that  the  shareholders  confirmed  the 
transaction,  even  if  it  was  ultra  vires:  Be  Era  Com- 
pany (") ;  Evans  v.  Smallcombe  (") ;  Phosphate  of  Lime 
Company  v.  Oreen  (").  The  court  will  not  interfere  to  stop 
acts  which  are  ultra  vires,  if  there  has  been  acquiescence  on 
the  part  of  the  body  of  the  shareholders,  *unless  [697 
they  are  contrary  to  the  fundamental  purposes  of  the  com- 
pany :  Anglo- Australian  Assurance  Company  v.  British 
Provident  Life  Assurance  Society  {'*).  In  this  case  the 
British  Nation  Company  has  enjoyed  the   benefit  of   the 

C)  Law  Rep.,  8  Ch.,  106.  (»)  Law  Rep.,  5  Q,  B.,  642. 

(»)  Law  Rep..  4  Ch.,  262.  (•)  1  D.  J.  A  S.,  604. 

(*)  8  D.  M.  <fe  G.,  469.  ('»)  Law  Rep.,  9  Eq.,  226  n. 

O  3  C.  B.  (N.8.),  725.  (")  1  H.  <&  M.,  672. 

(»)  8  C.  B.  (N.S.),  766  n.  (")  Law  Rep.,  8  H.  L.,  249. 

.    (•)  6  H.  L.  C,  401.  (»»)  Law  Rep..  7  C.  P.,  48 ;  1  Eng.  R.,  98. 

(')  Vol  i,  p.  268.  (><)  3  Giff.,  621 ;  4  D.  F.  A  J.,  841. 
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agreement.  They  have  taken  all  the  premiums  since  1860: 
Jie  Phwnix  lAfe  Assurance  Company  (*) ;  Re  Sea^  Fire  and 
Life  Assurance  Company  (•).  A  third  party  is  not  bound  to 
examine  into  the  question  whether  a  company  has  observed 
all  the  conditions  imposed  by  its  articles:  Royal  British 
Bank  v.  Turquand  (').  Sect.  47  gives  power  to  purchase  on 
such  terms  as  the  directors  think  fit. 

[James,  L.J.:  That  would  not  authorize  anything  which 
in  substance  altered  the  constitution  of  the  company.] 

Taking  shares  must  have  been  contemplated,  for  in  no 
other  way  could  the  business  be  acquired. 

[James,  L.J.:  Buying  shares  is  quite  a  different  thing 
from  buying  a  business.  The  shares  are  not  the  property 
of  the  selling  company.] 

The  power  was  created  before  the  Companies  Acts,  and 
must  be  taken  to  authorize  the  acquiring  the  business  of  a 
private  partnership,  which  could  only  be  acquired  by  trans- 
ler  of  the  shares  of  the  partners. 

[James,  L.J.:  No.  The  partners  together  would  convey 
the  entire  proi)erty.  ] 

There  is  power  to  invest  in  the  purchase  of  personal 
property. 

[James,  L.  J.:  How  could  such  a  power  authorize  becom- 
ing a  partner  in  a  business  ?] 

The  provision  as  to  limited  liability  is  merely  a  regula- 
tion for  the  shareholders  inter  se,  and  does  not  affect  third 
parties :  Greenwood^  s  Case  (*).  Where  there  is  a  direct  con- 
tract between  the  company  whose  shares  are  held  and  the 
beneficiary,  the  beneficiary  is  the  person  responsible :  Reave- 
ley^s  Case{*). 

On  the  appeals  in  the  cases  of  Chatteris,  Lawson,  and  Ed- 
wards, being  opened, 

698]  *  Hemming,  Q.C.,  and  Miliar,  for  Chatteris,  took 
a  preliminary  objection :  The  decision  in  Chatteris*  Case 
was  made  by  Lord  Romilly  under  the  European  Arbi- 
tration Act  of  1872.  By  the  16th  section  of  that  act,  after 
directing  how  applications  are  to  be  made  to  the  arbitra- 
tor, it  was  enacted  '*that  the  opinion  or  decision  of  the 
arbitrator  on  any  such  application,  or  with  respect  to  the 
costs  thereof,  or  on  any  matter  or  thing  within  his  juris- 
diction, shall  not  be  subject  to  any  review  or  appeal." 
Then    the  European   Arbitration  Amendment  Act,    1876, 

(»)  2  J.  A  H.,  441.  0)  8  D.  M.  A  G..  459. 

(«)  6  D.  M.  A  G.,  466.  (»)  1  De  G.  A  Sm.,  660. 

(»)  6  E.  A  B.,  827. 
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Beet.  3,  provides  that  the  Court  of  Appeal  in  Chancery  shall 
have  jurisdiction  and  power  to  entertain  an  appeal  from 
any  determination  or  order  of  the  arbitrator  given  or  made 
before  or  after  the  passing  of  this  act.  And  then  it  goes  on 
to  enact  that,  "An  appeal  shall  lie  from  any  determination 
or  order  of  the  arbitrator  accordingly,  subject  to  the  forego- 
ing provisions  (among  others) : 

"(1)  As  regards  any  determination  or  order  given  or 
made  before  tne  passing  of  this  act,  an  appeal  shall  not 
lie  therefrom  unless  the  arbitrator  expressly  certifies  in 
writing  that  by  reason  of  differences  between  previous  de- 
cisions on  matters  of  principle  relating  to  cases  of  novation 
or  of  liability  of  contributories,  it  is  desirable  that  an  appeal 
be  brought." 

In  the  present  case,  Mr.  Reilly,  the  present  arbitrator,  has 
not  given  any  certificate  that  it  is  desirable  that  there  should 
be  an  appeal.  The  court,  therefore,  has  no  jurisdiction  to 
hear  the  appeal.  The  fact  that  the  arbitrator  has  made 
these  persons  respondents  to  the  special  case  is  not  sufficient 
without  a  formal  certificate. 

BeviTy  Q.C.,  and  Bissell,  for  Lawson,  and  •/".  Pearson^ 
Q.C.,  and  Millar ^  for  Edwards,  took  similar  objections. 

Higgina^  Q.C.,  and  Romer^  for  the  appellants:  These 
respondents  are  not  in  the  same  position  as  if  a  final  award 
had  been  made  before  the  passing  of  the  act  of  1876.  Al- 
though Lord  Romilly  had  given  his  decision  upon  their 
cases,  it  was  open  to  him  or  his  successor  to  reconsider  those 
decisions  at  any  time  before  the  final  award.  That  was  the 
view  that  Lord  *Cairn8  took  in  the  Albert  Arbitra-  [699 
tion.  And  Lord  Romilly,  in  this  arbitration,  reheard  a  case 
which  had  been  decided  by  Lord  Westbury.  The  words 
** previous  decisions"  mean  decisions  before  the  appeal  is 
brought,  not  necessarily  before  the  passing  of  the  act  of 
1875.  And  there  cannot  be  a  doubt  that,  in  the  words  of 
this  act,  there  have  been  "differences  between  previous  de- 
cisions on  matters  of  principle"  relating  to  the  questions 
now  before  the  court.  If,  therefore,  the  arbitrator  has  not 
given  a  certificate,  it  is  only  the  omission  of  a  form,  which 
we  could  get  rectified.  But,  in  fact,  the  form  of  the  special 
case  to  which  these  respondents  are  made  parties,  and  in 
which  the  judgment  of  the  Court  of  Appeal  is  asked,  "  What 
other  decision  should  be  given  either  as  between  the  appel- 
lants and  respondents,  or  any  of  them,  or  as  among  the 
several  respondents,"  amounts  in  itself  to  a  certificate  that 
the  appeal  in  the  case  of  these  respondents  is  desirable. 
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Feb.  1,  James,  L.J.:  The  absence  of  the  certificate  is  to 
my  mind  conclusive.  The  arbitrator  has  not  given  the  cer- 
tificate required  by  the  act  of  Parliament.  We  have  heard 
a  very  long  argument  to  show  that  if  he  had  not  given  the 
certificate  in  words  he  had  done  so  in  effect,  and  that  he 
meant  to  say  there  had  been  that  difference  of  opinion.  As 
at  present  advised,  I  see  no  ground  for  that  contention.  I 
think  it  right  to  say  that  the  16th  section  of  the  first  act  of 
Parliament  is  one  to  which  effect  must  be  given  according 
to  its  plain  meaning.  Nobody  can  doubt  that  that  16tE 
section  says  that  aoplication  shall  be  made  to  the  arbitrator 
in  such  manner  and  form,  and  shall  be  heard  and  disposed 
of  as  the  arbitrator  shall  direct,  and  every  decision  of  the 
arbitrator  upon  any  such  application,  shall  not  be  subject 
to  review  or  appeal.  Then  Messrs.  Chatteris,  Lawson,  and 
Edwards  say:  "  We  have  a  decision  by  the  arbitrator  in 
our  favor,  and  that  decision  was  by  the  act  of  Parliament 
made  final."  The  further  clause  in  the  Amendment  Act, 
which  has  been  relied  upon,  must  be  construed  very  strictly 
in  favor  of  the  gentlemen  who  rely  on  the  16th  section  of 
the  old  act.  The  Amendment  Act,  after  a  recital  that,  in 
some  cases  of  great  importance  as  affecting  the  liquidations 
700]  of  *the  companies  subject  to  the  arbitration,  the 
second  arbitrator  had  differed  in  opinion  from  and  varied 
the  determinations  and  orders  of  the  first  arbitrator,  and 
difficulty  had  ensued  therefrom  in  the  conduct  of  the  ad- 
ministrative business  of  the  arbitration,  contains  a  clause 
that,  in  certain  cases,  an  appeal  shall  lie  from  any  deter- 
mination or  order  of  the  arbitrator,  subject  to  the  following 
provisions,  the  first  being :  ^'  As  regards  any  determination 
or  order  given  or  made  before  the  passing  of  this  act  an  ap- 
peal shall  not  lie  therefrom,  unless  the  arbitrator  expressly 
certifies  in  writing  that  by  reason  of  differences  between 
previous  decisions  on  matters  of  principle  relating  to  cases 
of  novation  or  of  liability  of  contributories  it  is  desirable 
that  an  appeal  be  brought."  Now,  the  meaning  of  these 
words  "between  previous  decisions"  must  be  decisions  pre- 
viously acted  upon.  I  think,  therefore,  that  the  arbitrator 
purposely  abstained  from  giving  a  certificate. 

Baggallay,  L.J.:  I  am  of  the  same  opinion.  We  are 
bound  .to  come  to  a  decision  on  the  objections  raised  on  be- 
half of  these  gentlemen  to  the  hearing  of  an  application  in 
the  nature  of  an  appeal  against  the  former  decisions  in  this 
case,  and  as  far  as  they  are  concerned  we  are  bound  to  deal 
with  that  objection  irrespective  of  any  inconveniences  that 
may  be  occasioned  to  other  parties  by  reason  of  the  mode 
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in  which  we  deal  with  it.  Each  of  these  three  gentlemen 
has  had  a  determination  in  his  favor  by  one  of  the  previous 
arbitrators.  At  the  time  when  those  determinations  were 
arrived  at,  an  act  of  Parliament  was  in  force  which  declared 
that  they  should  be  iinal  and  conclusive,  and  not  open  to 
review  or  appeal,  and  before  the  act  of  1876  was  passed, 
these  gentlemen  were  entitled  to  rely  upon  these  determina- 
tions as  bein^  final  and  conclusive.  W  hen  the  act  of  1876 
was  passed,  it  recited,  as  was  the  fact,  that  in  the  course  of 
the  liquidations  of  these  companies  by  the  two  preceding 
arbitrators  there  had  been  diiferences  of  opinion  on  matters 
of  principle,  and  it  went  on  to  recite,  that,  though  there  was 
an  imperative  provision  in  the  former  act  of  Parliament 
that  their  decisions  should  be  without  appeal,  it  was  proper 
that  in  certain  cases  there  should  be  a  power  of  appeal,  but 
the  enacting  *part  limits  the  right  of  appeal,  as  far  [701 
as  regards*  any  determination  or  order  given  or  made  before 
the  passing  of  the  act  of  1876,  to  cases  in  which  the  arbi- 
trator expressly  certifies  in  writing  that  it  is  desirable  that 
an  appeal  should  be  brought  by  reason  of  differences  be- 
tween the  previous  decisions.  No  language  could  be  more 
clear,  having  regard  to  the  previous  recital,  though  I  should 
have  thought  it  sufficiently  clear  without  it,  to  express  that 
the  conflict  of  principle  must  have  been  in  connection  with 
some  determination  or  order  arrived  at  before  the  act  of 
1876  was  passed.  It  would  be  convenient*  no  doubt — I  do 
not  mean  to  say  that  the  arbitrator  is  bound  to  do  so,  but  it 
would  be  convenient — if  he  did  expressly  certify,  in  each 
particular  case,  that  by  reason  of  such  differences  in  prin- 
ciple an  appeal  should  be  brought,  and  that  he  should 
specify  himself,  on  the  certificate,  what  those  differences  in 
principle  are  on  which  he  thinks  it  desirable  that  there 
should  be  an  appeal.  However,  I  say  no  more  on  that. 
With  regard  to  its  being  desirable  that  such  an  appeal 
should  be  brought,  I  feel  quite  clear  that  we  are  bouna  to 
have,  on  his  responsibility,  a  distinct  statement  in  writing 
that  he  considers  there  is  a  proper  case  for  appeal.  We 
have  here  no  such  clear  case  and  no  such  certificate.  Now,  it 
has  been  suggested  that  though  the  certificate  does  not  exist, 
there  may  be  the  means  and  the  opportunity  of  procuring 
it.  I  am  far  from  saying  that  in  no  possible  case  would  this 
court  give  the  opportunity  for  a  certificate  being  obtained 
after  the  appeal  was  lodged,  but  it  must  certainly  be  an  ex- 
treme case  to  justify  it.  At  the  present  moment  I  see  no 
reason  for  giving  that  leave,  or  allowing  the  matter  to  stand 
over  in  order  that  such  certificate  should  be  obtaiued*  As 
25  Eno.  Rep.  75 
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far  as  I  am  able  to  trace  the  decisions  arrived  at  bjr  Lord 
Westbury  in  RimngtorCs  Case^  and  Lord  Romilly  in  the 
cases  which  are  represented  before  us  to-day,  I  can  see  no 
difference  in  matter  of  principle.  It  is  possible,  and  it  may 
be  BO  urged,  that  a  principle  applied  in  an  earlier  case  was 
applied  also  in  a  later  to  which  it  was  not  properly  applica- 
ble, but  that  is  not  a  difference  in  principle.  It  may  be  at 
the  outside  an  error  of  judgment  as  regards  the  application 
of  a  recognized  principle.  I  think,  therefore,  that  the  ob- 
jections that  are  taken  on  behalf  of  Messrs.  Edwards,  Chat- 
teris, and  Lawson,  are  well  founded. 

702]  *TnESiGER,  L.J.:  I  am  also  of  opinion  that  the 
preliminary  objection  that  is  taken  is  well  founded.  I 
ground  my  judgment  on  the  absence  of  the  certificate  by 
the  arbitrator.  At  the  same  time  I  may  say  that  nothing 
which  I  have  heard  has  satisfied  me  that  there  has  been  any 
difference  of  principle  between  the  decisions  of  Lord  Rom- 
illy and  Lord  Westbury  on  the  point  which  we  have  to  deal 
with.  Also,  I  am  not  satisfied  that  there  has  been  any  dif- 
ference b^etween  the  decision  of  Mr.  Reilly,  in  point  of  prin- 
ciple, and  the  previous  decisions  of  Lord  Romilly  and  Lord 
Westbury.  And,  although  I  was  very  much  struck  with 
the  ingenuity  of  the  argument  of  Mr.  Romer,  founded  on 
the  meaning  of  the  words  "between  previous  decisions,"  I 
am  not  satisfied  that,  even  if  we  were  to  give  any  decisions 
which  were  contrary  to  the  previous  decisions  of  Lord  Rom- 
illy and  Lord  Westbury,  that  that  would  enable  those  de- 
cisions, given,  as  they  were,  before  the  passing  of  the  act, 
to  be  reviewed  on  appeal,  even  if  a  certifacate  were  given. 

On  the  appeal  of  the  British  Nation  their  Lordships  re- 
seived  their  judgment. 

Feb.  26.  James,  L.  J.,  now  delivered  the  judgment  of  the 
Court  (James,  Baggallay,  and  Thesiger,  L.JJ.): 

The  circumstances  under  which  this  appeal  has  been 
brought,  and  the  facts  on  which  it  has  to  be  decided,  are 
sufficiently  stated  on  the  special  case,  settled  by  the  arbi- 
trator, and  the  appendix  thereto. 

In  some  respects,  by  reason  of  the  decisions  of  former  ar- 
bitrators, the  question  has  assumed  a  very  peculiar  aspect. 
The  question  immediately  before  us  is  whether  the  British 
Nation  Association,  in  its  quasi  corporate  character,  is  or 
is  not  liable  to  be  placed  on  the  list  of  contributories  of  the 
British  Commercial  Company.  That  company,  at  the  com- 
mencement of  the  transactions  out  of  which  this  question 
haa  arisen,  consisted  of  174  shareholders,   holding  11,014 
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shares,  seventeen  other  shareholders  holding  776  shares,  and 
twenty- three  other  shareholders  holding  210  shares.  The 
differences  in  the  position  of  these  several  classes  of  share- 
holders *appear  in  the  special  case.  By  decisions  in  [703 
the  arbitration  all  these  several  persons  were  declared  not  to 
be  liable  as  contribatories. 

In  the  coarse  of  the  transactions  184  shareholders  exe- 
cuted transfers  of,  in  the  aggregate,  11,711  shares  to  persons 
who  were  directors,  oflBcers,  servants,  or  other  nominees  of 
the  British  Nation  as  its  trustees,  and  by  a  deed,  dated  the 
31st  of  December,  1864,  shares,  amounting  in  the  aggregate 
to  9,892,  were  expressed  to  be  assigned  to  the  British  Nation 
itself  by  the  persons  to  whom  tney  had  previously  been 
transferred  as  such  trustees. 

In  LawsorCs  Case  it  was  decided  by  Lord  Romilljr,  as 
arbitrator,  that  such  last  mentioned  persons  were  not  liable 
to  be  put  on  the  list  of  contributories.  And  it  was  contended 
before  us  that  it  followed  logically  from  those  decisions  that 
the  British  Nation  was,  as  the  ultimate  transferee,  the  share- 
holder in  respect  of  those  shares.  The  original  shareholders 
were,  it  is  said,  exonerated  by  reason  of  their  having  got  rid 
of  their  shares,  and  the  intermediate  transferees  were  m  like 
manner  exonerated  by  reason  of  their  having  transferred 
their  shares  to  the  British  Nation.  Either,  therefore,  it  was 
urged,  the  previous  decisions,  or  one  of  them,  were  or  was 
wrong,  or  the  British  Nation  must  be  liable  as  transferee. 
And  m  this  view  of  the  case  the  persons  who  had  obtained 
the  decisions  in  their  favor  were  made  respondents  to  this 
appeal  with  the  view,  if  possible,  of  having  the  whole  mat- 
ter determined  by  this  court  as  to  who  ought  to  have  been, 
and  who  ought  to  be,  placed  on  the  list  of  contributories. 
But  it  was  Cifntended  by  such  respondents,  and  we  decided, 
that  under  the  acts  regulating  the  arbitration  no  such  ap- 
peal was  competent,  and  that  the  decision  in  their  favor  was 
absolute  and  final.  And,  on  the  other  hand,  it  was  con- 
tended by  the  shareholders  of  the  British  Nation  that  they 
were  no  parties  to  the  previous  decisions,  that  there  was,  so 
far  as  they  were  concerned,  no  res  judicata,  and  that  they 
were  entitled  to  have  their  case  decided  wholly  Unprejudiced 
by  the  former  decisions.  This  contention  is,  we  think,  not 
to  be  gainsayed.  Their  argument  on  the  merits  may  be  very 
shortly  stated.  The  deed  by  which  their  oflScers  and  trus- 
tees affected  to  divest  themselves  of  their  shares,  and  to  vest 
them  in  the  association,  is,  they  say,  ultra  vires  and  void. 

*The  association  was  formed  for  the  purposes  men-  [704 
tioned  in  article  3  of  their  deed  of  settlement,  such  purposes 
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to  be  carried  into  effect  and  the  business  to  be  managed  by 
boards  of  directors  and  by  general  meetings  in  manner  there 
prescribed.  Prima  facie  there  is  nothing  more  inconsistent 
with  the  whole  scope  and  character  61  such  a  body  than  that 
it  should  enter  into  a  contract  of  partnership  with  any  other 
person  or  persons  in  any  other  business  whatever.  It  wonld 
require  very  clear  powers  to  enable  a  man's  partner  or  part- 
ners, or,  in  a  joint  stock  company,  his  delegated  officers,  or 
the  majority  of  his  co- shareholders,  to  make  him  a  partner 
with  any  other  person  or  a  shareholder  in  any  other  society. 
But  if  the  society,  in  its  quasi  corporate  character,  could 
take  shares  in  another  partnership  or  body,  it  would  in  effect 
be  to  make  every  shareholder  a  partner  or  shareholder  in 
such  partnei-ship  or  body.  In  the  deed  of  settlement  in  this 
case  there  is  express  power  to  invest  the  funds  of  the  society 
not  immediately  required  in  shares.  But  the  language  of 
that  clause  goes  far  to  negative  any  such  power  to  invest 
generally  in  shares  or  in  a  partnership.  It  is  only  as  an 
investment  of  surplus  funds  that  it  is  permitted  to  purchase 
shares,  and  shares  only  in  docks,  &c.,  things  that  are  men- 
tioned in  the  articles,  established  by  act  of  Parliament,  in 
substance,  interests  in  real  estate;  nothing,  in  fact,  like  a 

f partnership  in  some  other  business  speculation  or  adventure, 
t  was  put  to  counsel  in  the  course  of  the  argument  whether 
it  could  possibly  be  contended  that  such  a  society  as  this 
could  take  shares,  or  become  a  partner  in  a  society  or  part- 
nership for  brewing  or  mining,  or  buying  and  selling  of  mer- 
chandise, and  it  was  admitted  that  it  would  be  difficult  so  to 
contend.  But  in  truth,  the  more  or  less  similaritv  of  the 
objects,  or  even  absolute  identity  of  the  objects,  does  not 
affect  the.  principle.  It  is  the  entering  into  a  new  contract 
of  partnership  with  new  persons  under  a  newVonstitution, 
which  is  absolutely  ultra  vires  and  void,  unless  specially 
provided  for  and  authorized. 

But  it  is  suggested  that  there  is  such  special  provision 
and  authority  in  this  case.  By  the  46th  article  of  the  deed 
of  settlement  it  is  provided,  ''that  an  extraordinary  general 
meeting  may  accept  or  take  a  transfer  of  or  purchase  or  ac- 
quire the  business  of  any  other  associations,  companies,  or 
705]  societies  of  a  similar  nature  *wholly  or  in  part  with 
the  association  hereby  established,  upon  and  under  such 
terms,  conditions,  stipulations,  and  agreements  as  such 
meeting  shall  think  fit." 

It  is  said  that  it  was,  and  in  truth  it  appears  to  have  been, 
competent  for  the  society  to  purchase  the  business  of  the 
Commercial,  »nd  that  it  was  a  proper  term  and  condition  of 
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the  purchase  of  an  entire  business,  that  the  purchasing  com- 
pany should  take  the  shares  of  the  selling  company.  It 
would  probably  be  suflScient  to  say  that  it  was  not  one  of 
the  terms  and  conditions  of  the  agreement  that  the  associa- 
tion should  take,  itself,  a  transfer  of  the  shares. 

Neither  the  selling  company  nor  the  buying  company  nor 
the  transferring  shareholders  contemplated  such  a  mode  of 
dealing  with  the  matter.  The  latter,  probably,  would  have 
been  advised  to  have  nothing  to  do  with  such  an  attempt. 
What  was  done  was  to  find  individual  transferees  capable 
clearly  of  accepting  and  holding  the  shares.  And  the  latter 
were  the  officers  and  managers  of  the  society  and  their 
friends,  who  were  anxious  to  promote  the  scheme,  and  were 
willing  to  take  what  they  probably  then  thought  an  inap- 
preciable risk,  having  the  indemnity  of  their  own  association. 
That  was  the  transaction  as  it  was  arranged,  and  as  it  was 
carried  out. 

But  it  must  be  held,  we  think,  that  the  power  to  take  a 
transfer  of  or  to  purchase  a  business  on  such  terms,  con- 
ditions, stipulations,  and  agreements  as  the  meeting  should 
think  fit,  could  not,  under  the  guise  of  a  condition  or  stipu- 
lation, sanction  every  dealing  and  transaction  that  it  might 
be  thought  fit  to  enter  into  contemporaneously  with  it.  €t 
could  not  under  that  guise  sanction  something  so  entirely 
at  variance  with  the  whole  constitution  and  principle  of  the 
association  as  to  make  those  shareholders  who  had  carefully 
limited  their  liability  so  far  as  they  could  do  it  to  £10  per 
share,  shareholders  in  another  society  with  a  liability  to 
£50  a  share.  By  their  constitution  it  was  stipulated  that 
every  document  binding  them  shall  contain  certain  express 
reference  to  the  provision  making  the  funds  and  property 
and  subscribed  capital  of  the  society  alone  liable,  and  de- 
dlaring  that  the  shareholders  should  only  be  in  fact  liable  to 
pay  calls  on  their  subscribed  capital.  Even  the  power  given 
to  two  successive  general  meetings  to  *amend  the  laws  [706 
was  carefully  guarded  so  as  not  to  extend  to  any  alteration 
enlarging  the  individual  responsibility  of  the  shareholders. 
And  it  would  be  against  all  reason  to  hold  that  a  general 
meeting  purchasing  a  business  from  another  society  should 
have  the  power  to  accept,  either  in  terms,  or  by  implication, 
a  condition  or  stipulation  that  in  respect  of  such  purchased 
business  the  shareholders  should  be  liable  to  a  totally  differ- 
ent extent,  and  on  a  totally  different  principle,  from  the 
liability  under  which  they  stood  on  business  of  the  same 
kind  originally  entered  by  their  own  officers.     If  such  a  con- 
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dition  were  expressed  in  terms  it  would  at  once  shock  the 
mind  of  any  person  to  whom  it  was  submitted. 

The  transaction  as  it  was  carried  out  was  reasonable 
enough.  The  purchasing  company  was  to  the  whole  extent 
of  its  funds  ana  property  liable  to  discharge  the  liabilities 
of  the  selling  company,  just  as  it  was  liable  to  satisfy  its 
own  similar  contracts,  and  there  being  no  novation,  the 
mode  in  which  it  assumed  that  liability  was  by  giving  an 
indemnity  to  the  selling  company  and  its  shareholders. 

As  part  of  the  same  indemnity,  it  became  liable  to  save 
harmless  its  own  nominees  who  took  transfers  of  shares  in 
order  to  facilitate  the  purchase.  But  that  yvas  only  the  same 
liability  in  another  form,  namely,  the  liability  to  discharge 
the  contracts  connected  with  the  transferred  business  out  of 
the  same  funds,  property  and  capital,  out  of  which  all  their 
other  contracts  were  to  be  satisfied.  That  was  how  things 
stood  when  the  deed  of  1864  was  made,  and  when  it  was 
attempted  thereby  to  vest  the  shares  in  the  association  itself. 
Where  was  there  any  authority  for  that  deed?  The  ex- 
pressed object  of  the  deed  was  in  fact  not  to  vest  the  shares, 
qua  existing  and  continuing  shares  in  the  association,  but 
to  merge  and  extinguish  the  shares,  and  it  is  not  unworthy 
of  notice  that  in  that  very  deed  the  covenant  to  indemnify 
such  transferring  shareholders  is  expressly  limited  to  the 
funds  and  property  of  the  association.  It  is  beyond  all 
question  that  tue  trustees,  directors,  and  managers  of  the 
association  could  not  by  their  own  act,  by  means  merely  of 
their  own  physical  possession  of  the  common  seal,  alter  their 
position  towards  their  cestuis  que  trust  The  deed  of  1864 
was  an  entirely  internal  matter.  Before  the  execution  of 
707]  that  Meed  the  shareholders,  parties  thereto,  were 
liable  as  such,  with  an  indemnity  out  of  the  funds.  *  They 
had  no  power,  as  between  them  and  the  association,  to  trans- 
fer their  own  liability  to  the  latter.  And  no  other  person 
or  body  of  persons  could  be  prejudiced  or  benefited  or  affected 
by  an  instrument  to  which  they  were  absolutely  strangers, 
such  instrument  being  void  as  between  the  parties  to  it. 

It  was  argued,  however,  that  this  transaction  became 
binding  by  reason  of  the  entry  of  the  association  as  owners 
of  the  shares  in  the  books  of  the  Commercial,  and  by  the 
enrolment  in  chancery  of  a  memorial  of  the  assignment  to 
the  association  and  the  acquiescence  of  the  British  Nation 
shareholders  therein.  It  was  said  that  this  was  like  PeeJiS 
Case{'),  that  the  British  Nation  were  at  the  time  of  winding- 
up  de  facto  the  shareholders,  and  that,  whatever  equity  they 

(n  Law  Rep.,  4  Ch.,  535. 
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might  have  had  before  the  winding-up  to  be  relieved  from 
their  shares,  they  could  not,  after  the  winding-up,  assert 
such  equity. 

Tliat  case,  however,  has  no  application  if  the  preceding 
reasoning  is  sound ;  this  is  not ^ the  case  of  a  person  induced 
to  become  a  shareholder,  and  who  had  become  a  shareholder 
by  fraud— but  of  persons  who  say  truly  they  never  were 
shareholders. 

They  never  accepted  their  shares,  and  if  that  be  so,  the 
entries  in  the  books  of  the  company  and  the  enrolment  of 
the  memorial  in  chancery  were  wholly  inoperative  as  to 
them. 

Such  entries  and  memorial  are  as  void  as  the  transaction 
itself.  It  is  not  unimportant  to  observe  that  the  entries  in 
the  books  are  without  date ;  and  that  the  memorial  was  not 
enrolled  until  the  1st  of  September,  1866,  several  months  after 
both  the  Commercial  and  the  British  Nation  had  practically 
ceased  to  exist,  the  latter  having  on  the  16th  of  March,  1865, 
become  amalgamated  with,  and  merged  in,  the  European. 

And  with  regard  to  the  alleged  acquiescence  there  are  no 
facts  from  which  any  such  acquiescence  can  be  inferred. 
It  is  found  in  the  case  that  the  deed  of  1864  was  not  submit- 
ted to  any  general  meeting,  and  it  is  not  found,  and  does  not 
appear,  that  it  was  in  any  other  manner  made  known  to  the 
shareholders  generally,  or  that  anything  was  ever  done  by 
any  one  on  the  faith  of  or  in  reliance  *on  such  deed,  [708 
or  in  conse(juence  of  it,  except  the  above  mentioned  entries 
and  memorial  which  have  been  already  dealt  with. 

But  it  is  lastly  contended  that  the  British  Nation  became 
equitably  liable  as  contributories.  It  is  said  that,  under  the 
20()th  section  of  the  act  of  1862,  all  persons  legally  or  equi- 
tably liable  to  contribute  to  the  assets  are  contributories,  and 
may  be  put  on  the  list  as  such.  It  is  impossible  to  hold  that 
any  person  who  is  a  debtor  to  the  company  in  liquidation 
can  be  put  on  the  list  of  contributories.  He  is  bound  to  pay 
moneys,  which  monej^s,  when  paid,  will  be  part  of  the 
assets  of  the  company,  and  in  that  sense  he  is  liable  to  con- 
tribute to  the  assets,  but  that  does  not  make  him  a  contrib- 
utory within  the  meaning  of  the  act.  Again,  a  person  who 
has  taken  shares  in  the  name  of  a  trustee  is,  as  between  him 
and  his  own  trustee,  the  person  liable  to  contribute,  but  that 
does  not  make  him  a  contributory  as  between  him  and  the 
company.  The  company  may  get  at  him,  as  it  has  in  sev- 
eral instances,  through  and  in  the  name  of  the  trustees. 
But  still  the  equitable  liability  is  to  the  trustee  only,  and 
there  is  no  privity  or  direct  right  of  any  kind  as  between  the 
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company  and  the  cestui  que  trust  If  an  officer  of  the  com- 
pany has  misappropriated  assets,  he  may  be  made  to  ref  and 
them  to  the  liquidator  as  part  of  the  assets,  but  that  does 
not  make  him  a  contributory.  The  plain  meaning  of  the  act 
is  a  legal  or  equitable  liability  to  contribute  in  the  character 
of  a  partner.  A  person  who  has  not  taken  shares  may  have 
become  bound  in  equity  to  the  company  to  take  shares,  A 
person  who  has  by  some  device  or  contrivance  got  rid  of  his 
shares  may  be  made  to  take  them  again.  These  are  in- 
stances of  the  equitable  liability  to  which  the  act  refers. 

But  if  the  British  Nation  did  not  become  actual  legal 
shareholder,  it  never  became  under  any  equitable  obligation 
to  the  Commercial  to  take  shares.  It  never  dealt  with  the 
Commercial  at  all  in  its  quasi  corporate  character  in  respect 
of  the  shares.  The  shares  were  dealt  with  by  the  indiviaual 
owners  of  the  shares,  who  alone  had  a  right  so  to  deal. 

There  was,  however,  a  very  substantial  equity  as  between 
the  two  companies  arising  out  of  the  transaction  itself.  As 
between  the  selling  company  and  the  purchasing  company, 
the  latter  became  primarily  liable  to  fulfil  the  contracts  of  the 
709]  former,  which  *has  a  right  to  enforce  such  liability. 
But  as  between  two  such  bodies,  each  of  which  must  be 
taken  to  have  known  the  constitution  of  the  other,  and  in- 
deed without  such  knowledge,  the  equitable  liabilitv  could 
not  extend  beyond  the  legal  liability  which  it  would  have 
been  intra  vires  to  give  by  express  covenant,  namely,  a  lia- 
bility to  fulfil  such  contracts  ^pari^^a^^z^  with  its  other  con- 
tracts and  out  of  the  same  funds. 

And  that  liability  has,  we  are  told,  been  actually  so  dealt 
with  in  the  winding-up,  that  is  to  say,  the  policies  and  other 
obligations  of  the  Commercial  have  been  let  in  to  participate 
pari  passu  in  the  distribution  of  the  assets  of  the  British 
Nation. 

The  result  will  be  to  allow  the  appeal  and  discharge  the 
order  of  the  arbitrator  putting  the  British  Nation  on  the  list 
of  contributories  of  the  British  Commercial. 

The  arbitrator  will  deal  with  the  costs  of  the  appeal  as  he 
has  done  in  other  cases. 

Solicitors:  John  Tucker;  Mercer  &  Mercer;  WiUcins^ 
Blyth  &  FansJbawe ;  Carr^  Bannister  cfe  Co, ;  G.  L.  P. 
Eyre  &  Co. 
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'^  [8  Chancery  Division,  709.] 

Fry,  J.,  Nov.  18,  1877  :   C.A.,  March  26,  29;  April  16,  1878. 

GovENORS  OF  Magdalen  Hospital  v.  Knotts. 

[1876    M.     248.] 

Charity — Voidable  Lease — 18  Miz.  e.  10,  «.  8 — EUemosji/nart/  Corporation — Slatuie  of 
Limitatioiu — Presumption  of  Fosteseion  under  RigJUfid  TiUe —  Counterpart  of  Lease — 
JSvidenee. 

In  the  year  1788  the  Governors  of  Magdalen  Hospital,  a  charitable  society  incor- 
porated in  1768,  granted  a  lease  of  property  belonging  to  the  hospital  for  ninety-nine 
years  to  a  lessee  at  a  peppercorn  rent  In  1876  the  governors  of  the  hospital 
Drought  an  action  against  the  defendants,  who  were  then  in  possession  of  the  land, 
asking  for  a  declaration  that  the  lease  was  void  under  the  18  £liz.  c.  10,  s.  8,  and  to 
be  put  into  possession  of  the  property.  No  proof  was  given  by  the  plaintifSs  that  the 
defendants  claimed  their  title  to  the  land  under  the  lease  : 

ffeid  (affirming  the  decision  of  Fry,  J.),  that  the  counterpart  of  the  lease  produced 
by  the  plaintiffs  was  evidence  against  the  defendants  of  the  execution  of  tl|^  lease, 
and  that  the  plaintiffs  were  owners  of  the  freehold  of  the  land;  and  that  in  the  ab- 
sence of  proof  that  the  defendants  claimed  under  *any  other  title,  there  was  [710 
a  presumption  that  their  title  was  derived  under  the  lease. 

Held,  also,  that  the  hospital,  although  an  eleemosynary  and  not  an  ecclesiastical 
corporation,  was  within  the  statute  18  £liz.  c.  10,  and  tnat  the  lease  was  voidable 
under  the  3d  section : 

But  held,  tliat  the  right  of  action  to  recover  possession  of  the  land  accrued  to  the 
govemers  of  the  hospital  at  the  date  of  the  execution  of  the  lease,  and  that  the 
action  was  now  barred  by  the  Statute  of  Limitations. 

Ooveniors  of  Magdalen  Bospital  v.  Knotts  (on  demurrer)  (')  reversed. 

The  plaintiffs  in  this  action  were  a  charitable  corporation, 
founded  in  the  year  1758  as  a  voluntary  charitable  society 
for  establishing  a  house  for  the  reception,  maintenance,  and 
employment  of  penitent  prostitutes,  and  incorporated  by  an 
act  9  (Jeo.  3,  c.  31  (the  Magdalen  Hospital  Act,  1768),  under 
the  name  of  The  President,  Vice-Presidents,  Treasurer,  and 
Governors  of  the  Magdalen  Hospital  for  the  Reception  of 
Penitent  Prostitutes.  The  action  was  brought  to  recover 
possession  of  a  house  and  premises  known  as  The  Tower 
public  house,  situate  in  Tower  Street,  Westminster  Bridge 
Koad,  in  the  county  of  Surrey,  and  in  the  possession  or  oc- 
cupation of  the  defendants,  on  the  ground  that  a  lease  of 
the  proj)erty  for  ninty-nine  years,  executed  in  1783  by  the 
corporation  to  one  CTharles  Gilbert  (through  whom  it  was 
alleged  that  the  defendants  derived  title)  was  void  under  the 
act  13  Eliz.  c.  10,  s.  3.  The  action  was  commenced  on  the 
11th  of  July,  1876,  with  the  sanction  of  the  Charity  Com- 
missioners, against  the  defendant  Knotts,  the  teniint  in  oc- 
cupation of  tne  public  house.     On  the  26th  of  July,  1876, 

(»)  6  Oh.  D.,  176 ;  22  Eng.  R.,  14. 

25  Eng.  Rep.  76 
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the  defendants,  R,  M.  Shaw,  T.  J.  Shaw,  and  Sarah  Shaw, 
who  claimed  to  be  the  landlords  of  the  public  house,  ob- 
tained leave  to  appear  and  defend  the  action,  find  on  the  Bd 
of  August,  1876,  the  defendant  James  Watnev,  a  member 
of  the  firm  of  Watney  &  Co.,  brewers,  who  claimed  to  be 
mortgagees  of  the  defendant  Knotts'  interest  in  the  prop- 
erty, also  obtained  leave  to  appear  and  defend  the  action. 

The  facts,  as  alleged  in  the  statement  of  claim,  were  as 
follows  : — 

By  an  indenture  of  release,  grounded  on  a  lease  for  a  year, 
dated  the  21st  of  November,  1763,  certain  pieces  of  land 
were  conveyed  by  Thomas  Clarke  to  Robert  Dingley  and 
Philip  Milloway  in  fee.  The  land  thus  conveyed  was  de- 
711]  scribed  in  the  *release  as  three  pieces  of  pasture 
ground  lying  in  the  open  and  common  fields,  called  St. 
George's  Fields,  in  the  parish  of  St.  George  the  Martyr,  in 
the  county  of  Surrey,  and  containing  by  estimation  six  acres, ' 
but  lying  separate,  and  divided  in  three  portions  of  three 
acres,  two  acres,  and  one  acre.  In  a  plan  annexed  to  the 
deed,  the  larger  plot  of  the  three  was  stated  to  contain  3a. 
9p.  The  land  sought  to  be  recovered  in  the  action  was  part 
of  the  plot  of  two  acres.  Upon  the  release  was  indorsed  a 
memorandum,  dated  the  6th  of  April,  1769,  under  the  hands 
and  seals  of  Dingley  and  Milloway,  declaring  that  the  lands 
therein  comprised  were  purchased  by  them  for  the  use  and 
benefit  of  the  corporation,  and  that  their  names  were  only 
used  in  the  deed  in  trust  for  the  corporation. 

The  act  of  1768,  which  incorporated  the  charity,  recited 
the  seisin  of  Dingley  and  Milloway  on  trust  for  the  charity, 
and  that  four  acres,  part  of  the  six  acres,  whereon  it  was 
intended  to  build  the  hospital,  lay  together  in  one  plot,  but 
that  the  said  four  acres  could  not  be  inclosed  for  that  pur- 
pose unless  certain  rights  of  common  thereupon  were  ex- 
tinguished. And  it  was  enacted  that  from  and  after  the 
passing  of  the  act  all  rights  of  common  in,  over,  or  upon  the 
said  four  acres  of  land  lying  together  in  one  plot  should  be 
extinguished. 

The  plaintiflPs  had  not  in  their  possession  any  conveyance 
of  the  legal  estate  in  the  hereditaments  which  at  the  date  of 
the  act  were  vested  in  Dingley  and  Milloway,  but  the  plain- 
tiffs had  (as  thereinafter  appeared)  for  many  years  acted  as 
the  legal  owners  of  the  hereditaments,  and  they  submitted 
that  at  this  distance  of  time  a  conveyance  of  the  legal  estate 
ought  to  be  presumed.  Soon  after  the  passing  of  the  act  a 
building  for  the  purposes  of  the  hospital  was  erected  on  the 
part  of  the  land  called  in  the  act  four  acres  (which  land  in 
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reality  contained  3a.  9p.),  and  this  building  was  until  the 
year  1869  used  for  the  purposes  of  the  hospital. 

By  a  lease  dated  the  4th  of  December,  1783,  Charles  Gil- 
bert demised  to  the  plaintiffs'  corporation,  their*  succes- 
sors and  assigns,  a  piece  of  land  in  St.  George's  Fields  ad- 
joining the  land  of  the  hospital  for  the  term  of  fourteen 
years  from  the  26th  of  March,  1783,  at  the  yearly  rent  of 
of  £6. 

*By  another  lease,  also  dated  the  4th  of  December,  [712 
1783,  which  on  its  face  purported  to  be  made  in  considera- 
tion of  the  rent,  covenants,  and  agreements  thereinafter  re- 
served and  contained  on  the  part  of  Charles  Gilbert,  his 
executors,  administrators,  and  assigns,  the  plaintiff  corpo- 
ration demised  to  Gilbert  "All  those  pieces  or  parcels  of 
ground  belonging  to  the  said  president,  vice-presidents, 
treasurer,  and  governors,  situate,  lying  and  being  dispers- 
edly  in  St.  George's  Fields,  in  the  parish  of  St.  George  the 
Martyr,  in  the  said  county  of  Surrey,  not  included  within 
the  site  or  wall  of  the  present  hospital,  or  the  gardens  or 
yards  thereof  belonging,  together  with,  Ac,  as  the  same 
premises  are  now  and  have  been  for  several  years  past  in 
the  tenure  and  occupation  of  the  said  Charles  Gilbert,"  to 
hold  the  same  from  the  date  thereof  for  the  term  of  ninety- 
nine  years  at  the  yearly  rent  of  one  peppercorn,  if  lawfully 
demanded.  And  Gilbert  covenanted  that  he,  his  executors, 
administrators,  and  assigns,  would  from  time  to  time,  and 
at  all  times  during  the  term,  indemnify  and  keep  harmless 
the  lessors  of  and  from  all  rates,  taxes,  duties,  and  assess- 
ments to  be  imposed  on  the  said  demised  premises  by  act 
of  Parliament,  or  otherwise  howsoever,  and  from  all  costs 
and  charges  relating  thereto.  Gilbert  also  covenanted  to 
yield  up  the  premises  at  the  end  or  sooner  determination  of 
the  term.  These  were  the  only  covenants  on  the  part  of  the 
lessee.  There  was  a  covenant  by  the  lessors  for  quiet  en- 
joyment. The  site  of  The  Tower  public  house  was  included 
in  this  lease. 

In  1794  .the  corporation  demised  to  the  assignees  of  Gil- 
bert, who  had  become  bankrupt  in  1793,  the  same  premises 
for  a  reversionary  lease  of  fifty  years,  ''to  commence  and 
be  completed  from  and  at  the  end  of  the  said  term  of  ninety- 
nine  years,  by  the  way  of  adding  fifty  years  to  the  said 
term  of  ninetyrnine  years,  and  to  be  held  at  a  peppercorn 
rent ;  and  in  1796  Gitoert  and  his  assignees  demised  to  the 
corporation  a  piece  of  leasehold  land  for  fifteen  years  and  a 
half  at  a  peppercorn  rent,  both  the  last  mentioned  demises 
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being  recited  to  be  made  in  pursuance  of  an  agreement  to 
that  effect  in  1793. 

The  plaintiffs  alleged  that  the  defendants  claimed  under 
a  derivative  title  from  Gilbert  and  his  assignees,  the  defend- 
ant Knotts  being  the  tenant  in  possession.  Down  to  the 
713]  issue  of  the  *writ  in  this  action  no  act  had  been  done 
by  the  plaintiffs  to  avoid  either  of  the  leases.  The  plain- 
tiffs claimed  a  declaration  that  the  two  leases  were  void  un- 
der the  act  13  Eliz.  c.  10,  s/3,  so  far  as  they  affected  The 
Tower  public  house  ;  possession  of  the  house  and  premises ; 
£105  for  mesne  profits  from  the  date  of  the  issue  or  the  writ 
to  the  day  of  recovering  possession  ;  and  further  relief. 

The  defendants  demurred  to  the  statement  of  claim  on  the 
ground  that  the  plaintiffs'  right  was  barred  by.  the  Statute 
of  Limitations.  The  Master  of  the  Rolls  overruled  the  de- 
murrer ('),  holding  that  the  statute  of  Elizabeth  operated  to 
make  the  lease  only  voidable,  and  not  void,  and  that  the 
Statute  of  Limitations  did  not,  therefore,  begin  to  run  until 
the  plaintiffs  had  taken  some  step  to  avoid  the  lease  of 
1783,  i.e.,  not  till  the  issue  of  the  writ  in  the  action. 

The  defendant  Knotts,  by  his  statement  of  defence,  said 
that  he  was  in  possession  of  the  property  sought  to  be  re- 
covered, as  tenant  of  the  defendants  the  Shaws,  and  he  de- 
nied the  several  allegations  of  fact  contained  in  the  statement 
of  claim.  He  also  pleaded  that  the  plaintiffs'  claim  bad 
been  barred  by  the  Statutes  of  Limitation. 

The  defendants  the  Shaws,  by  their  statement  of  defence, 
denied  the  allegations  contained  in  the  statement  of  claim, 
and  in  particular  they  denied  that  Gilbert  entered  under  the 
alleged  ninety-nine  years'  lease  on  the  lands  alleged  to  be 
comprised  in  that  lease.  They  also  denied  that  either  Gil- 
bert or  persons  claiming  under  him  had  been  in  possession 
of  the  said  lands  under  the  said  lease  to  the  present  time. 
The  defendants  said  that  they  were  in  possession  of  the 
premises  sought  to  be  recovered  by  their  tenant,  the  defend- 
ant Knotty  and  that  they  relied  upon  the  Statute  of  Limita- 
tions ;  and  they  submitted  thev  were  not  bound  to  set  forth 
the  title  under  which  they  claimed  to  be  entitled  to  the 

ijremises  sought  to  be  recovered.  They  also  said  that  they 
lad  been  in  possession  of  the  premises  for  many  years  as 
purchasers  for  value  without  notice  of  the  plaintiffs'  title, 
and  that  the  defendants  and  their  predecessors  in  title  had 
expended  large  sums  in  erecting  bmildings  thereon  and 
otherwise  improving  the  same. 
714]    ^The  defendant  Watney,  by  his  statement  of  de- 

(')  6  Ch.  I>.,  175;  22  Eng.  Rep.,  14. 
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fence,  said  that  be  was  in  possession  of  the  land  sought  to 
be  recovered  by  his  tenant  the  defendant  Knotts,  within  the 
meaning  of  the  Rules  of  Court,  1875,  Order  xii,  rule  18, 
and  Order  xix,  rule  15.  He  did  not  admit  the  allegations 
in  the  statement  of  claim,  but  put  the  plaintiffs  to  prove 
them  strictly.  He  pleaded  the  Statute  oi  Limitations,  and 
also  said  th^t  he  was  a  purchaser  for  value  without  notice 
of  the  plaintiffs'  right. 

After  the  statements  of  defence  had  been  delivered,  the 
plaintiffs  amended  their  statement  of  claim  by  adding  an 
allegation  that  ^'the  defendants  have  never  claimed,  and 
do  not  by  their  statement  of  defence  in  this  action  claim  or 
set  up  any  title  paramount  to  the  title  of  the  plaintiffs  or 
any  title  other  than  such  derivative  title  as  aforesaid." 

The  action  came  on  for  trial  before  Mr.  Justice  Pry  on 
the  13th  of  November,  1877. 

CooJcson^  Q.C.,  and  Decimus  Sturges,  for  the  plaintiffs: 
The  principal  legal  questions  have  been  already  decided  by 
the  Master  of  the  Rolls  upon  the  demurrer. 

[Pry,  J.:  I  shall  feel  myself  bound  by  that  decision. 
The  only  question,  therefore,  is  whether  the  plaintiffs  can 
prove  their  case.] 

The  dit*fendants  say,  in  effect,  that  we  must  prove  that  the 
public  house  was  comprised  in  the  lease  to  Gilbert,  and  that 
the  defendants  are  in  possession  of  it  through  him.  But, 
the  defendants  being  in  possession,  and  showing  no  title  in- 
consistent with  the  supposition  that  they  are  in  possession 
under  the  lease  to  Gilbert,  the  court  will  presume  that  they 
are  in  possession  under  that  lease  by  a  rightful  title  rather 
than  as  mere  squatters:  Doe  v.  Williams  {*).  A  tenant 
cannot  by  any  act  of  his  own  alter  the  relation  in  which  he 
stands  to  his  landlord :   Archbold  v.  Scully  ('). 

It  is  only  a  lease  voidable  at  the  lessor's  election.  If,  as 
in  GJiadwick  v.  Broadwood{^\  the  tenant  had  paid  his  rent 
to  a  wrong  person,  the  Statute  of  Limitations  might  operate, 
but  here  *no  rent  has  been  paid  at  all.  The  coun-  [715 
terpart  of  the  lease  will  be  evidence  of  -the  lease :  Doe  v. 
PuVnian  (*). 

It  was  then  proved  by  Mr.  Currey,  the  plaintiffs'  surveyor, 
that,  assuming  the  execution  of  the  lease  of  1783,  and  as- 
suming also  that  the  Governors  of  the  Hospital  were  at  the 
date  of  the  lease  of  1783  still  seised  of  all  the  lands  which 
were  conveved  to  them  by  the  deed  of  1763,  the  property  of 
which  the  defendants  were  in  possession  formed  part  of  the 

(')  6  B.  A  C,  41.  (»)  8  Beav,  308. 

(»)  9  H.  L.  C,  860.  (*)  8  Q.  B.,  622. 
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land  comprised  in  the  deed  of  1763,  and  also  part  of  that 
which  was  comprised  in  the  lease  of  1783.  Mr.  Carrey  also 
proved  that  the  land  on  which  the  hospital  was  bailt  was  that 
which  was  described  in  the  deed  of  1763  as  containing  three 
acres,  and  in  the  plan  to  that  deed  as  containing  3a.  9p. 

The  counterpart  of  the  lease  of  1783  was  then  tendered  as 
evidence  of  the  lease. 

Norths  Q.C.,  and  Warmington^  for  the  defendants  the 
Shaws  and  Knotts :  The  counterpart  is  not  evidence  against 
us.  It  has  not  yet  been  proved  that  the  land  of  which  we 
are  in  possession  was  comprised  in  the  lease.  There  is  no 
legal  presumption  that  the  governors  continued  the  owners 
of  the  land  conveyed  to  them  in  1763  up  to  the  date  of  the 
execution  of  the  lease  of  1783.  But,  if  there  be  such  a  pre- 
sumption, it  is  rebutted  in  this  case.  The  deed  of  1763  de- 
scribes the  land  thereby  conveyed  as  consisting  of  three 
plots  containing  respectively  three  acres,  two  acres,  and  one 
acre,  and  the  plan  annexed  to  the  deed  shows  the  larger 
plot  as  containing  3a.  9p.  The  act  of  Parliament  of  1768 
says  that  the  land  of  which  the  trustees  for  the  charity  were 
then  seised  consisted  of  two  plots  containing  four  acres  and 
two  acres.  The  inference  from  this  is  that  the  charity  land 
was  not  then  the  same  as  that  which  was  conveyed  by  the 
deed  of  1763.     This  view  is  confirmed  by  the  statement  in 

Earagraph  7  of  the  statement  of  claim,  that  the  plaintiffs 
ave  not  in  their  possession  any  conveyance  of  the  legal 
estate  in  the  land  which  was  vested  in  Dingley  and  Milloway 
as  trustees  for  the  hospital. 

716]  *Fry,  J.:  Mr.  North,  objects  to  the  counterpart 
of  the  lease  of  1783  being  put  in  as  evidence  against  him. 
He  says  that  it  is  the  only  evidence  of  the* identity  of  the 
premises  which  he  claims  and  of  the  allegation  that  he  is 
now  in  possession  of  property  which  is  comprised  in  that 
lease. 

He  says  that  there  is  no  presumption  that  the  Hospital 
remained  in  1783  the  owners  of  the  lands  which  were  con- 
veyed to  them  in  1763.  Now  upon  that  general  question 
I  determine  against  him.  I  hold  that  when  there  is  evidence 
that  land  is  conveyed  to  a  particular  person,  there  is,  in  the 
absence  of  anything  to  the  contrary,  a  presumption  that  the 
land  remained  the  property  of  the  person  to  whom  it  was  so 
conveyed.  I  hold  that,  in  the  absence  of  something  to  the 
contrary,  the  lands  conveyed  in  1763  must  be  presumed  to 
have  been  still  the  lands  of  the  hospital  in  1783. 

Then  Mr.  North  says  that  that  presumption  is  in  the  pres- 
ent case  rebutted,  and  he  says  it  is  rebutted  by  two  circum- 
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Stances,  the  first  being  the  act  of  Parliament.  The  deed  of 
1763  described  the  three  parcels  of  land  conveyed  to  the 
hospital  trustees  as  containing  respectively  three  acres,  two 
acres,  and  one  acre.  The  act  of  Parliament  recites  the  seisin 
of  the  same  trustees  of  six  acres  of  land,  bat  it  speaks  of 
one  piece  of  land  as  containing  four  acres,  and  the  other 
two  pieces  as  containing  together  two  acres.  Mr.  North 
says  that  from  that  I  ought  to  infer,  at  any  rate,  that  the 
two  pieces,  which  before  had  contained  three  acres,  had 
then  been  diminished  to  two  acres.  If  that  were  all,  I  do 
not  think  that  I  ought  to  niake  that  inference.  I  think  that 
I  should  be  bound  to  hold,  on  the  mere  construction  of  the 
act  of  Parliament  and  the  deed  of  1763,  that  the  piece  of 
land  which  is  described  in  the  deed  of  1763,  as  containing 
three  acres,  or,  as  appears  upon  the  plan,  3a.  9p.,  was  the 
same  piece  of  land  as  that  which  is  described  in  the  act  as 
containing  four  acres. 

But  the  matter  does  not  stop  there,  because  the  evidence 
of  Mr.  Currey  identifies  the  parcel  which  is  described  as 
3a.  9p.  in  the  deed  of  1763,  ana  as  four  acres  in  the  act,  as 
being  the  piece  of  land  now  containing  3a.  9p.,  on  part  of 
which  the  hospital  was  built ;  and  it  is  to  be  borne  in  mind 
that  the  act  describes  the  four  acres  as  being  intended  for 
the  site  of  the  hospital.  It  is  ^evident,  therefore,  [717 
that  that  intention  was  carried  into  effect,  and  that  wnat  is 
described  as  four  acres  in  the  act  is  identically  the  same 
piece  of  land  as  in  1763  contained,  and  now,  in  1877,  con- 
tains, 3a.  9p. 

But  Mr.  North  also  says  that  the  fact  that  no  conveyance 
of  the  legal  estate  by  the  trustees  is  to'  be  found  confirms 
his  suggestion  that  there  had  been  a  conveyance  of  a  por- 
tion oi  property  to  other  persons.  In  my  opinion  it  does 
not,  and  for  this  reason,  that  the.  fact  that  no  conveyance  of 
the  legal  estates  was  made  is  of  just  the  same  import  whether 
the  trustees  were  seised  of  the  whole  or  part  of  the  property 
originally  conveyed  to  them ;  it  neither  prevents  the  pre- 
sumption from  arising  nor  supports  in  any  way  the  inference 
that  there  had  been  a  conveyance  of  a  portion  of  the  land 
to  strangers. 

I  rule,  therefore,  that  there  is  nothing  to  rebut  the  pre- 
sumption, and  that  the  evidence  before  me  justifies  the  ad- 
mission of  the  counterpart  of  the  lease  as  evidence  against 
the  defendants. 

Norths  Q.C.,  and  WarmingtoUy  for  the  same  defendants: 
Another  objection  to  the  admissibility  of  the  counterpart  is 
that  there  is  nothing  to  show  that  we  claim  under  Gilbert. 
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It  cannot  be  presumed  that  GHlbert  ever  entered  under  the 
lease.  That  distinguishes  the  present  case  from  Doe  v.  Wil- 
Harris  (').  The  admission  in  the  lease  that  Gilbert  was  then 
in  possession  of  the  property  cannot  be  read  as  against  us 
until  the  lease  is  proved. 

Cooksoriy  Q.C.,  and  DecimuB  Sturges^  for  the  plaintiffs: 
Doe  V.  Murless{^)  is  another  authority  to  show  that  the 
counterpart  is  admissible.  We  are  not  bound  to  prove 
entry  under  the  lease.  The  mere  fact  that  there  is  a  lease 
and  that  the  defendants  are  in  possession  raises  the  pre- 
sumption that  Gilbert  entered  under  the  lease,  and  that  the 
defendants  have  derived  their  possession  through  him. 

Norths  in  reply :  The  plaintiffs  are  asking  the  court  to 
assume  that  there  is  a  lease,  which  is  the  veiy  thing  they 
718]  have  to  prove.  The  fact  that  *we  are  in  possession 
\^  prima  facie  evidence  that  we  are  owners  in  fee,  not  lor 
a  term. 

Fry,  J. :  The  defendants  are  in  possession  of  the  prop- 
erty, and  they  say  that  that  raises  the  presumption  that 
they  are  owners  of  it  in  fee.  Assuming  that  to  be  so,  it 
must  be  borne  in  mind  that  it  has  been  already  proved  to 
my  satisfaction  by  the  plaintiffs  that  the  plaintiffs  became 
the  owners  of  the  property  in  1763,  and  I  have  already  held 
that  the  presumption  follows  that  they  are  still  the  owners. 
The  effect  of  the  document  which  is  tendered  in  evidence  is 
or  may  be  to  convert  the  possession  of  the  defendants  into  a 
rightful  possession.  I  think,  therefore,  that  I  must  admit 
the  counterpart  as  evidence,  because  I  think  that  the  pre- 
sumption is  that  the  defendants'  title  is  a  rightful  one,  and 
it  will  be  made  a  rightful  one  and  consistent  with  the  plain- 
tiffs' title,  if  that  document  be  admitted,  and  if  it  be  pre- 
sumed against  the  defendants  that  an  entry  was  made  by 
the  lessee  under  the  lease,  and  that  they  are  in  possession 
by  some  title  deriving  its  force  from  the  original  lease. 

I  therefore  admit  the  document,  and  presume  as  against 
the  defendants  that  the  original  lessee  entered,  and  that  the 
defendants  claim  by  devolution  from  him. 

The  defendants  then  put  in  evidence  a  deed  of  the  21st  of 
March,  1875,  which  was  a  lease  of  the  property  by  Thomas 
John  Shaw  and  Sarah  Shaw  to  Charles  Jones  for  thirty-five 
years  from  the  25th  of  December,  1874,  the  rent  being  re- 
served to  the  lessees,  their  heirs  and  assigns ;  a  deed  of  the 
22d  of  April,  1875,  which  was  an  assignment  of  that  lease 
to  the  defendant  Knotts ;  a  deed  of  the  22d  of  March,  1869, 
by  which  R.  M.  Shaw  and  T.  J.  Shaw  purported  to  mort- 
em) 6  B.  A  C.  41.  O  6  M.  A  S.,  1 10. 
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gage  the  property  in  fee  to  J.  J.  Welch  ;  and  a  deed  of  the 
20th  of  Janaary,  1858,  by  which  Robert  Shaw  demised 
the  property  to  G.  T.  Saltmarsh  for  twenty-five  years  from 
the  25th  of  December,  1857,  the  rent  being  reserved  to  the 
lessor,  his  heirs  and  assigns. 

Norths  Q.C.,  and  Warmington^  for  the  same  defendants: 
As  a  matter  of  form  we  raise  the  defences  which  were  urged 
*before  the  Master  of  the  Rolls  upon  the  hearing  of  [719 
the  demurrer.  The  evidence  we  have  adduced  is  suflEicient 
to  rebut  the  legal  presumption  against  us. 

Cozens- Har ay ^  for  the  defendant  Watney. 

Frt,  J.:  The  principle  legal  questions  arising  in  this  case 
have  been  determined  by  a  demurrer  which  was  argued  be- 
fore and  decided  by  the  Master  of  the  Rolls.  He  overruled 
the  demurrer,  and  held  that  the  plaintiffs  bad  on  their  state- 
ment of  claim  disclosed  a  case  wnich  proved  them  to  be  en- 
titled to  relief. 

The  question,  therefore,  before  me  is,  whether  that  state- 
ment of  claim  has  been  upheld  by  the  evidence. 

The  various  points  urged  by  way  of  objection  to  the  plain- 
tiffs' title  have  for  the  most  part  been  disposed  of  during 
the  course  of  the  argument,  and  one  point  only  remains 
which  requires  attention.  I  have  admitted  the  counterpart 
of  the  lease  of  1783  as  evidence  against  the  defendants.  I 
have  presumed  against  them  that  there  was  an  entry  under 
that  lease,  and  that  they  claim  in  some  wav  by  devolution 
from  the  lessee  under  that  lease.  Mr.  North  now  says  that 
he  has  made  out  a  case  which  rebuts  the  presumption  which 
I  sa  raised  against  him,  and  he  puts  it  shortly  in  this  way : 
From  the  20th  of  January,  1858,  down  to  nearly  the  present 
time  there  have  been  acts  by  the  defendants,  or  by  those 
under  whom  they  claim,  which  asserted  in  them  a  freehold 
title.  For  instance,  by  the  deed  of  the  20th  of  January, 
1758,  Robert  Shaw,  who  appears  to  have  been  ancestor  in 
title  to  the  defendants  the  Shaws,  granted  a  lease  to  a  cer- 
tain Mr.  Saltmarsh,  and  thereby  reserved  the  rent  to  him- 
self, his  heirs  and  assigns.  Similarly,  in  1869,  the  two 
Shaws  mortgaged  the  two-thirds  which  they  appear  to  have 
derived  under  their  father's  will  to  a  Mr.  Welch,  and  affected 
to  mortgage  it  in  fee.  It  is  said  that  this  evidence  of  the 
acts  of  the  persons  in  possession  by  which  they  asserted 
themselves  to  be  owners  in  fee  rebuts  the  presumption  which 
I  raised  against  them  that  they  have  derived  their  title  from 
the  lessee  of  the  plaintiffs.  I  do  not  think  it  does.  It  must 
be  borne  in  mind  that  the  lease  of  1783  was  executed  many 
*year8  ago,  that  no  beneficial  rent  was  payable  under  [720 
25  Eng.  Rep,  77 
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it,  and  further,  that  it  imposed  upon  the  lessee  no  onerous 
covenants,  and  did  not  require  him  to  do  anything  which  in 
the  case  of  ownership  in  fee  would  not  have  been  done. 
There  was,  therefore,  nothing  to  remind  the  lessee  and  those 
claiming  under  him  of  his  title,  and  it  may  well  be  that  the 
recollection  of  that  title  and  its  leasehold  character  was  lost. 
It  appears,  in  short,  that  the  acts  which  are  proved  by  the 
defendants  do  not  enablS'me  to  say  that  the  presumption 
which  I  raised  against  them  has  been  rebutted.  That  being 
the  only  question  on  the  evidence  which  I  did  not  dispose 
of  during  the  opening,  I  determine  it  also  against  the  de- 
fendants, and  consequently  I  must  give  judgment  in  the 
terms  asked. 

I  must  make  one  other  observation.  It  does  appear  to  me 
that  this  is  a  very  hard  case  upon  the  defendants,  and  I  should 
be  very  glad  if  the  plaintiffs  should  be  able  to  recollect  that 
charity  may  be  shown  to  publicans  as  well  as  to  sinners. 

From  this  j  udgment  the  defendants  appealed.  The  appeal 
came  on  to  be  heard  on  the  26th  of  April,  1878. 

Sir  IT.  Jackson,  Q.C.,  and  Cozens -nardy^  for  the  defend- 
ants Watney  and  Knotts:  The  principle  point  argued 
before  Mr.  Justice  Fry  was,  whether,  as  between  the  plain- 
tiffs and  the  defendants,  the  plaintiffs  had  made  out  their 
title  to  the  reversion  of  the  land  held  by  the  defendants.  On 
that  point  we  urge  that  the  counterpart  of  the  lease  was  im- 

Sroperly  received  in  the  court  below  as  evidence  against  the 
efendants. 

Cookson^  Q.C.,  and  Decimus  Sturges,  for  the  plaintiffs: 
This  is  a  renewal  of  the  objection  to  the  reception  of  evi- 
dence admitted  at  the  trial.  The  appellants  cannot  renew 
that  objection  on  the  appeal  from  the  judgment.  They 
ought  to  have  moved  for  a  new  trial  for  wrong  admission 
of  evidence. 

James,  L.  J.:  This  is  not  an  appeal  from  the  finding  of  a 
distinct  issue  bv  the  judge.  It  is  an  appeal  on  all  points  of 
721]  law  and  fact  *on  the  trial  of  the  whole  case.  The 
objection  to  the  reception  of  the  evidence  can  therefore  be 
properly  raised. 

Sir  H,  Jackson,  Q.C.,  and  Cozens- Hardy :  We  adroit 
that  the  counterpart  would  have  been  evidence  against  Gil- 
bert of  the  title  of  his  lessors,  and  that  the  lease  was  exe- 
cuted, and  that  he  had  entered  undet  it,  but  Xhe  plaintiffs 
have  not  connected  the  possession  of  the  defendants  with 
Gilbert.  There  is  no  evidence  of  any  privity  between  the 
defendants  and  Gilbert,  or  that  the  defendants  are  in  pos- 
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session  under  the  lease.  Prima  facie^  their  position  raises 
a  presumption  that  they  had  the  fee  simple,  and  there  is  no 
evidence  to  rebut  that  presumption.  The  mere  existence  of 
a  lease  of  the  same  land  to  Gilbert  is  not  sufficient,  for  the 
lease  may  have  been  surrendered :  Sugden  v.  Lord  St.  Leon- 
ards (') ;  Doe  V.  Murless  (*) ;  Doe  v.  Williams  ('). 

The  main  questions  in  the  suit,  namely,  if  the  lease  of 
1873  was  void  or  voidable  under  the  statute  of  Elizabeth, 
and  if  so,  if  the  plaintiffs  are  barred  by  the  Statute  of  Limi- 
tations, were  not  argued  before  Mr.  Justice  Fry,  who  con- 
sidered himself  to  be  bound  by  the  decree  of  the  Master  of 
the  Rolls  on  demurrer.  These  questions  are,  however,  open 
on  this  appeal. 

We  therefore  contend,  first,  that  the  lease  of  1873  was  not 
invalid  under  the  13  Eliz.  c.  10,  s.  3.  That  statute  was 
passed  for  the  purpose  of  preventing  incumbents  of  ecclesi- 
astical benefices  and  the  heads  of  ecclesiastical  corporations 
from  making  leases  for  their  own  benefit  to  the  prejudice  of 
their  successors.  It  was  not  intended  to  prevent  an  aggre- 
gate corporate  body  like  the  plaintiff  corporation  from 
making  leases  for  the  benefit  of  the  whole  body.  The  evi- 
dence shows  that  this  lease  was  not  an  improvident  kase, 
and  the  existing  members  of  the  corporation  when  it  was 
granted  got  no  greater  benefit  from  it  tnan  their  successors : 
Magdalen  College  Case  (*).  In  the  second  place,  it  does  not 
apply^  at  all  to  corporations  subsequently  created  by  act  of 
Parliament.  Corporations  like  Magdalen  Hospital  were  un- 
known at  the  date  of  the  act.  Hospitals  then  were  religious 
honses  for  the  reception  of  monks  and  others  for  offering 
prayers,  and  for  giving  casual  relief  to  the  *poor,  not  [722 
lor  reforming  the  vicious.  This  is  confirmed  by  the  14  JEliz. 
c.  14,  which  explains  and  extends  the  provisions  of  the 
former  act  to  the  *' master  or  guardian"  of  all  hospitals, 
*'^maisons  dieus,  beade  houses,  and  other  houses  oraained 
for  the  sustentation  or  relief  of  the  poor":  Crossley  v.  ArJc- 
vyright  (*). 

[James,  L.  J.,  referred  to  Ex  parte  Arrowsmith  (•).] 

But  if  the  court  should  be  of  opinion  that  the  lease  was 
within  the  provisions  of  the  13  Eliz.  c.  10,  we  rely  upon  the 
operation  of  the  Statute  of  Limitations.  The  lease,  if  within 
tliQ  statute  of  Elizabeth,  was  void  aJ)  initio.  If  such  a  lease 
was  granted  by  a  corporation  sole  or  by  the  head  of  a  corpo- 
ration aggregate,  it  has  been  held  that  it  is  not  void  ah 

(»)  1  p.  D.,  164.  (*)  11  Rep.,  66  b;  1  Roll  Rep.,  151 . 

(«)  6  M.  A  S.,  110.  (»)  2  T.  R.,  60S, 

(«)  6  B.  <k  C,  41.  (•)  Ante,  p.  96. 
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initio^  bat  is  good  as  against  the  grantor,  but  may  be 
avoided  by  his  successor:  Coke  upon  Littleton (*).  But 
here  the  lease  was  granted  by  the  corporation  aggregate 
without  a  head  ;  it  was  therefore  void  ab  ijiitio :  Morrice  v. 
Antrohus  (') ;  Chapter  of  SovJthwell  v.  Bishop  of  Lincoln  ('). 
But  if  it  was  voidable  only,  the  plaintiffs  are  still  barred  by 
the  statute,  for  the  statute  wonla  begin  to  run  from  the  time 
when  the  right  to  make  an  entry  or  bring  an  action  accrued, 
which  would  be  immediately  after  the  grant  of  the  lease,  or 
at  any  rate,  at  the  end  of  twenty-one  years  from  that  time : 
Moe  V.  Archbishop  of  York  (*) ;  Doe  v.  BurreU  (') ;  Penning- 
ton V.  Car  dale  (*) ;  Magdalen  College^  Oaford^  v.  Attorney- 
General  {^);  Attorney- General  y .  Bavey  {*)  ]  A  ttarney-Oen- 
eral  v.  Payne  (*). 

Warmingtoiiy  for  the  defendants  Shaw. 

[James,  L.J.:  We  only  desire  to  hear  counsel  for  the 
plaintiffs  on  the  defence  of  the  Statute  of  Limitations.] 

Cookson^  Q.C.,  Bavey,  Q.C.  (Becimus  Sturges  with  them), 
for  the  plaintiffs :  If  the  plaintiffs'  contention  is  correct, 
every  such  lease  would  become  unimpeachable  twenty  vears 
722?]  after  it  was  granted,  which  *would  entirely  defeat 
the  intention  of  the  statute.  All  the  authorities  show  that 
such  a  lease  is  not  void  ab  initio,  but  voidable.  Magdalen 
College,  Oxford,  v.  Attorney- OeneraH^)  was  a  case  in  which 
there  had  been  a  breach  of  trust,  and  is  not  at  all  applicable 
to  the  present  case.  Pennington  v.  Car  dale  (•)  is  in  our 
favor.  Then,  if  the  lease  was  voidable,  at  what  time  did 
the  right  to  bring  an  action  commence  1  Sorely  not  till  the 
lessors  declared  their  election  to  avoid  the  lease.  Until  that 
time  there  could  be  no  adverse  possession.  In  the  present 
case  the  plaintiffs  did  not  exercise  their  election  till  the 
issuing  of  the  writ ;  that  must  therefore  be  the  time  when 
the  statute  began  to  run.  It  is  the  same  as  if  the  lease  con- 
tained a  proviso  that  the  lessor  might  at  his  option  re-enter 
at  any  time.  In  such  a  case  there  would  be  no  adverse  pos- 
session till  the  lessor  had  exercised  his  option  to  enter. 

Sir  H.  Jackson,  in  reply. 

1878.  April  16.  Thesiger,  L.J.,  delivered  the  judgment 
of  the  Court  (James,  Cotton,  and  Thesiger,  L. JJ.). 

After  stating  the  facts  of  the  case  as  set  forth  above,  his 
Lordship  continued : 


(')  46  a. 

(*)  Hardr.,  826. 

('*)  1  Mod.,  204;  2  Mod.,  66. 

{*)  6  East,  86. 

(»)  12  Q.  B.,  1011  n. 


(•)  8  H.  A  N..  656. 
f )  6  H.  L.  C,  189. 
(8)  4  De  G.  <fc  J.,  186. 
(»)  27  Beav.,  168. 
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The  action  subsequently  came  on  to  be  tried  before  Mr. 
Justice  Fry,  when  the  counterpart  of  the  lease  of  1783  was 
put  in  evidence,  the  identity  oi  the  parcels  being  proved  by 
plaintiffs'  surveyor.  It  was  objected  that  the  lease  without 
proof  connecting  the  defendants  with  the  lease  was  not  evi- 
dence of  title  against  them  ;  but  the  learned  judge  overruled 
the  objection,  and,  after  finding  that  certain  acts  of  owner- 
ship on  the  part  of  the  defendants,  such  as  leases  and  a  mort- 
gage in  fee  which  were  proved  to  have  taken  place  between 
1858  and  1876,  but  which  have  properly  not  been  relied  on 
in  argument  in  this  court,  did  not  displace  the  plaintiffs' 
proof  of  title,  and  holding  that  he  was  bound  bv  the  decision 
of  the  Master  of  the  Rolls  on  the  questions  wnich  were  the 
subject  of  the  demurrer,  gave  judgment  to  the  effect  already 
referred  to.  The  defendants  contend  that  his  judgment  is 
erroneous,  *first,  on  the  ground  that  the  plaintitfs  [724 
did  not,  as  against  the  defendants,  make  out  a  title  to  the 
premises  sought  to  be  recovered.  They  urge  that  the  fact 
of  the  execution  of  the  lease  of  1783,  although  it  might  be 
good  evidence  of  title  in  the  plaintiffs  as  against  the  original 
tenant  and  persons  claiming  under  him,  is  not  admissible  to 
prove,  and  does  not  prove,  against  the  defendants,  the  ori- 
gin of  whose  possession  is  not  affirmatively  shown,  either 
the  creation  of  the  term  or  its  continuance,  or  raise  any  pre- 
sumption of  privity  in  the  defendants  to  such  terms,  ^ut 
this  contention  is  not  a  well-founded  one.  The  fact  of  the 
execution  of  the  lease  was  admissible  as  proof  of  an  act  of 
ownership  on  the  part  of  the  plaintiff  corporation,  prima 
facte  evidencing  a  title  in  fee,  and  the  defendants  being  ad- 
mittedly in  possession  of  land  included  in  the  lease,  the  law 
will  refer  that  possession  to  a  rightful  rather  than  a  wrong- 
ful title.  There  being  then  a  course  through  which  title 
may  be  lawfully  derived,  viz.,  by  supposing  the  defendants 
to  be  privy  to  the  term,  their  possession  will  he  prima  facie 
referred  to  that  privity,  and  ii  it  be  in  fact  referable  to  some 
other  title,  it  is  for  those  within  whose  knowledge  the  mat- 
ter is  to  prove  the  fact :  Doe  v.  Murless  (*). 

Failing  this  first  contention,  it  has  been  next  argued  on 
the  part  of  the  defendants  that  the  Magdalen  Hospital  igf  not 
within  the  provisions  of  the  13  Eliz.  c.  10,  as  explained  by 
14  Eliz.  c.  14.  It  is  true,  as  has  been  pointed  out  by  the  de- 
fendants' counsel,  that  the  preambles  to  the  sections  of  the 
former  act  show  that  it  was  primarily  directed  against  "  ec- 
clesiastical persons,"  to  use  the  words  of  the  1st  section,  or 
"persons  having  spiritual  promotion,"  to  use  the  words  of 

0)  6M.  <ks.,  no. 
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the  2d  section,  but  the  expression  ''guardian  of  any  hospi- 
tal "  found  in  the  act  is  wide  enough  to  include  lay  persons 
and  to  extend  to  secular  institutions ;  and  although  in  1571 
hospitals,  whatever  might  be  the  main  purpose  of  their 
foundation,  were  no  doubt  very  commonly  connected  with 
spiritual  ends  and  governed  by  ecclesiastical  persons  or  per- 
sons having  spiritual  functions,  we  see  no  ground  for  con- 
iining  the  act  to  the  case  of  hospitals  so  connected  and 
governed,  and  are  of  opinion  that  a  modern  statutory  corpo- 
i-ation  forming  the  governing  body  of  a  hospital  such  as  Mag- 
725]  dalen  Hospital  is  within  the  purview  and  *8ubiect  to 
the  provisions  of  the  act  passed  in  that  year.  The  later  act, 
14  Eliz.  c.  14,  so  far  from  militating  against  this  view, 
rather  strengthens  it,  for,  on  the  one  hand,  it  is  clear  from 
its  scope  and  object  that  it  must  not  be  construed  so  as  to 
limit  the  meaning  which  might,  apart  from  it,  be  reasonably 
given  to  the  expressions  used  in  the  earlier  act ;  and,  on  the 
other  hand,  looking  to  the  mention  in  the  preamble  of  the 
hospitals  of  Christ's,  Bridewell,  St.  Thomas,  and  St.  Bar- 
tholomew, and  the  diverse  character  of  those  institutions  as 
they  even  then  existed,  and  to  the  inclusion  in  the  last 
clause  of  the  act  of  "  all  hospitals,  maisons  dien^j  beade 
houses,  and  other  houses  ordained  for  the  sustentation  or 
relief  of  the  poor,"  the  argument  in  favor  of  giving  a  vride 
interpretation  to  the  expression  "guardian  of  any  hospital " 
becomes  very  strong.  That  it  is  Targe  enough  to  be  appli- 
cable to  the  present  case  would  be  our  opinion  upon  the 
mere  construction  of  the  statutes  and  apart  from  the  opinions 
of  others ;  but  in  the  words  of  Vice-Chancellor  Shadwell  in 
Attorney-Oeaeral  v.  Olyn{^\  "I  have  always  understood 
that  it  is  quite  a  settled  point  that  a  lease  that  is  made  bj 
an  eleemosynary  corporation,  though  not  ecclesiastical,  is 
within  the  operation  of  the  statutes." 

It  is  not,  and  could  not  reasonably  be,  disputed  that  if 
Magdalen  Hospital  and  its  governors  are  within  the  opera- 
tion of  the  statutes  of  Elizabeth,  the  lease  of  1783  is  one  pro- 
hibited by  those  statutes,  and  the  plaintiffs'  title  being 
established,  the  only  remaining  question  is  whether  the 
plaintiffs'  right  of  action  to  recover  possession  of  this  prop- 
erty pending  the  lease  is  barred  by  the  Statute  of  Limita* 
tions  (3  &  4  Will.  4,  c.  27).  In  dealing  with  this  question 
we  treat  the  lease  as  voidable  only,  and  not  void,  f)ur8uant 
to  what  was  undoubtedly  a  principle  of  the  decision,  and 
not  a  mere  obiter  dictum^  in  the  considered  judgment  in  Pen- 
nington V.  Cardale  ("),  and  pursuant  to  the  general  princi- 

0)  12  Sim.  87.  O  8  H.  ik  N.,  666. 
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pies  of  law  applicable  to  forfeitures  or  breach  of  covenant 
and  other  analogous  cases.  But  although  the  lease  may  be 
voidable  only,  is  there  any  reason  why  sect.  2  of  the  stat- 
ute should  not  be  held  to  apply,  so  £^6  to  make  the  period  of 
limitation  run  from  the  time  of  the  granting  of  the  lease 
where,  as  here,  an  action  of  ejectment  might  have  been  com- 
menced the  very  day  it  was  granted  ?  It  has  been  argued 
on  the  part  of  the  *plaintiflfs  that  the  right  to  re-  [726 
enter  and  consequently  to  bring  an  action,  does  not  arise  in 
a  case  like  the  present  until  the  mind  of  the  lessor  deter- 
mines to  avoid  the  lease,  and  that  the  issuing  of  the  writ, 
although  not  the  actual  election  itself,  is  an  overt  act  evinc- 
ing the  election  to  avoid,  and  makinjj  the  right  of  action 
accrue  only  upon  the  election  so  evinced,  i.e.,  upon  the 
commencement  of  the  action  ;  but  this  argument  appears  to 
us  to  be  a  mere  speculative  refinement,  not  consistent  with 
fact  or  reason.  As  a  matter  of  fact  it  is  admitted  that  no 
election  need  be  proved  to  have  existed,  still  less  to  have 
been  communicated  to  the  lessee,  and  that  the  supposed 
election  has  no  real  existence  at  all  apart  from  the  writ. 
Why,  then,  is  an  election  to  be  presumed  other  than  the 
election  which  is  constituted  by  tne  action  itself?  And  if 
the  action  requires  no  precedent  act  to  support  it,  how  can  it 
be  said  that  the  right  to  bring  such  action  does  not  accrue 
as  soon  as  the  lease  is  made  t 

In  the  case  of  a  tenancy  at  will  prior  to  the  3  &  4  Will. 
4,  c.  27,  time  did  not  jun  against  the  lessor,  for  the  reason 
that  no  action  of  ejectment  could  be  brought  until  lawful 
possession  under  the  tenancy  was  determined  by  a  demand 
of  possession  or  other  specific  act  evidencing  and  expressly 
or  impliedly  communicating  to  the  tenant  the  intention  to 
determine  the  tenancy  ;  but  even  for  that  case  the  Legisla- 
ture has  made  provision  in  the  7th  section  of  the  act,  and 
time  now  runs  either  from  the  actual  determination  of  the  ten- 
ancy or  from  the  expiration  of  one  year  after  its  commence- 
ment, at  which  time  it  is  to  be  deemed  to  have  determined. 
It  would  seem  strangely  unreasonable  that  the  statute  should 
apply  to  a  case  where  a  right  of  action  has  not  in  fact  or  in 
law  existed  at  any  time,  and  where  the  tenancy  has  never 
been  anything  but  a  lawful  tenancy,  not  subject  to  avoid- 
ance although  capable  of  immediate  determination,  and 
should  not  apply  to  the  case  of  a  term  declared  by  statute 
to  be  **  utterly  void  and  of  none  effect  to  all  intents,  con- 
structions, and  purposes,"  and  which,  even  though  voida- 
ble only,  can  be  avoided  and  put  an  end  to  at  any  moment 
by  the  mere  issuing  of  a  writ.    The  words  of  the  2d  section 
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are  wide  enough  to  prevent  such  an  inconsistency.  Why- 
should  they  not  be  read  so  as  to  prevent  it  ?  Again,  the  event 
of  a  person  becoming  entitled  to  land  by  reason  of  any  for- 
7271  feiture  or  breach  of  *condition  is  expressly  provided 
for  in  the  3d  section  of  the  act,  the  right  being  deemed  to 
have  accrued  when  such  forfeiture  was  incurred  or  such  con- 
dition was  broken.  But  in  cases  coming  within  this  pro- 
vision the  right  of  entry  or  action  does  not,  strictly 
speaking,  any  more  than  in  the  present  case,  become  abso- 
lute in  the  absence  of  an  election  on  the  part  of  the  person 
claiming  the  land  to  take  advantage  of  the  forfeiture  or 
breach  of  condition,  although  no  other  election  than  that 
constituted  by  the  issuing  of  a  writ  is  necessary  to  be  proved. 
Such  cases,  therefore,  are  strictly  analogous  to  the  present 
one,  and  it  is  difficult  to  conceive  that  the  statute  could  have 
been  intended  to  make  a  distinction  between  them.  The 
maxim  ^^Expressio  unius  exclusio  alterius^^  is  not  appli- 
cable here,  for  the  object  of  the  3d  section  is  not  to  cut  down 
or  limit  the  meaning  of  the  2d,  or  even  to  give  a  complete 
explanation  of  the  terms  used  in  that  section,  but  to  explain 
and  give  a  construction  to  the  enactment  contained  in  the 
2d  section  in  certain  cases  really  coming  within  that  section, 
but  in  respect  of  which  there  might  be  a  doubt  as  to  when 
the  right  of  entry  or  distress  or  action  first  accrued  :  James 
V.  Salter  (').  The  mention,  therefore,  in  the  3d  section  of 
cases  of  forfeiture  or  breach  of  condition,  so  far  from  being 
an  argument  for  excluding  from  the  operation  of  the  2d  sec- 
tion the  case  of  a  lease  voidable  by  law  from  the  moment  of 
its  inception,  is  rather  an  indication  of  the  intention  of  the 
Legislature  to  extend  the  statute  to  such  a  case,  and  affords 
an  illustration  of  the  manner  in  which  its  provisions  should 
operate.  It  is  to  be  observed,  also,  that  tne  statute  speaks 
not  only  of  the  right  of  action  but  of  the  right  of  entry,  and, 
in  truth,  where  the  claim  is  to  the  possession  of  land,  the 
real  right  is  the  right  of  entry,  and  the  right  of  action  is  only 
given  to  enforce  the  right  of  entry.  By  the  theory  of  the 
law  a  man  who  is  entitled  to  the  possession  of  land  in  the 
actual  occupation  of  another  has  a  right,  if  he  can  do  it 
peaceably,  to  eject  the  intruder  and  to  put  himself  in  his 
place ;  and  it  is  on  the  theory  and  assumption  that  he  is 
prevented  from  so  righting  himself  that  he  appeals  to  the 
Sovereign  to  do  him  right  and  put  him  in  possession.  The 
old  action  of  ejectment  accordingly  had  its  fiction  of  lease, 
entry,  and  ouster. 
728J    *The  real  right  being  the  right  of  entry,  when  did 

(»)  S  Bing.  N.  C,  544. 
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that  right  accrue?  Not  on  demand  or  notice,  for  no  de- 
mand or  notice  is  necessary;  and  not  on  the  entry  itself,  for 
the  entry  is  in  assertion  of  the  pre-existing  right.  Where  a 
lease  is  voidable  the  right  is  not  to  enter  and  thereby  sCvoid 
the  lease,  but  to  take  possession  notwithstanding  the  lease, 
treating  the  lease  as  void,  and  when  that  right  accrued,  then 
there  was  the  right  of  entry  within  the  meaning  of  the  stat- 
ute. If  that  be  so,  then  in  the  present  case,  wnere  there  is 
no  personal  disability,  the  right  of  entry,  and  the  conse- 
quent right  of  action,  existed  the  moment  that  the  lease  of 
1783  was  granted,  and  from  that  moment  the  period  of  limi- 
tation began  to  run.  We  refer  to  the  fact  of  there  being  no 
personal  disability  because,  of  course,  the  observations  which 
we  have  made  as  to  the  immediate  accrual  of  the  right  of 
entry  and  action  would  not  apply  in  a  case  where  the  void- 
able lease  is  made  by  the  head  of  a  corporation  within  the 
statute' of  Elizabeth,  for  such  lease  cannot  be  avoided  while 
he  continues  the  head ;  and  in  such  a  case  the  Statute  of 
Limitations  will  begin  to  run  only  from  the  time  when  he 
ceases  to  be  head,  that  being  the  earliest  period  of  time  at 
which  the  lease  can  be  avoided.  So  far  we  have  considered 
this  question  apart  from  authority. 

On  behalf  of  the  defendants,  three  decided  cases  have 
been  cited,  viz.,  Magd'Olen  CoUegev,  Attorney-Oenerali^^)  \ 
Attorney-OeneraZ  v.  Davey  (*),  and  Attorney  Oeneral  v. 
Paynei^).  In  the  first,  the  House  of  Lords  decided  that 
charities  were  within  the  operation  of  3  &  4  Wm.  4,  c.  27, 
and  that  a  lease  for  ever,  subject  to  a  rent,  of  certain  lands 
held  for  charitable  purposes,  even  if  in  its  inception  unau- 
thorized by  the  trusts  of  the  particular  charity,  could  not  as 
against  the  lessee  be  impeached  in  a  suit  by  the  Attorney'- 
General,  representing  the  cestuis  que  trusty  except  within 
twenty  years.  In  Attorney -Oeneral  v.  Davey  the  decision 
in  Magdalen  College  v.  Attorney-Oeneral  was  held  to  gov- 
ern a  case  where  charity  land  had  been  held  under  a  lease 
for  600  years  granted  in  breach  of  trust,  and  in  Att^orney- 
Oeneral  v.  Payne  the  decision  of  the  House  of  Lords  was 
further  applied  to  the  case  of  an  improvident  lease  granted 
by  a  charitable  corporation.  These  cases  were  Mis-  [729 
tinguished  by  the  Master  of  the  Bolls  in  his  judgment  in  the 
present  case,  and  have  been  distinguished  in  argument  be- 
fore us  on  the  ground  that  in  them,  to  use  the  words  of  the 
Master  of  theKolls(*),  ''there  was  a  right  to  impeach  the 
lease  upon   equitable  grounds   immediately  after   it  was 

(»)  6  H.  L.  C,  189.  (')  27  Beav.,  168. 

O  4  De  G.  4  J.,  186.  (*)  6  Ch.  D.,  182;   22  Eng.  R.,  14. 

25  Eno.  Rep.  78 
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granted.  It  was  not  like  a  case  of  avoidance,  it  was  an 
original  defect  in  granting  the  lease."  There  is,  no  doabt, 
some  foundation  for  the  distinction  drawn.  Where  a  lease 
is  made  in  breach  of  trust,  the  avoidance  of  snch  lease  takes 
effect  ab  initio^  and  may  render  the  lessee  liable  to  account 
for  back  profits,  while  the  lessee  under  a  voidable  lease  has 
a  lawful  possession  until  the  lease  is  actually  avoided,  and 
is  not  liable  in  an  action  for  mesne  profits  for  anything  prior 
to  the  avoidance.  It  may  be  said,  therefore,  that  in  the 
former  case  the  possession  is  adverse  throughout,  while  in 
the  latter  it  only  becomes  adverse  when  the  determination 
to  put  an  end  to  it  is  communicated  either  by  service  of  writ 
or  otherwise.  But  the  distinction  referred  to,  although  exist- 
ing in  point  of  fact,  does  not  necessarily  carry  with  it  dif- 
ferent legal  consequences  so  far  as  the  Statute  of  Limitations 
is  concerned.  That  statute  has  got  rid  of  the  doctrine  of 
adverse  possession,  and  renders  immaterial  the  inquiry  into 
the  nature  of  the  possession  of  the  person  against  whom  the 
claim  to  land  or  rent  is  made.  The  question  under  it,  and 
upon  which  the  case  of  Magdalen  College  v.  Attorney  Gen- 
eral{'\  and  the  cases  following  it,  proceeded,  is,  whether 
twenty  years  have  elapsed  since  the  claimant's  right  of  en- 
try or  action  accrued ;  and  if  we  are  right  in  concluding 
that  a  lease  voidable  under  the  statute  of  Elizabeth  may, 
equally  with  a  lease  in  the  granting  of  which  there  has  been 
what  the  Master  of  the  Bolls  terms  an  original  defect,  be 
impeached  bv  entry  or  action  without  any  precedent  act  on 
the  part  of  the  person  impeaching  it,  the  principles  of  law 
which  govern  the  one  case  are  equally  applicable  to  the 
other,  and  the  decisions  cited  become  authorities.  In  the 
one  case  the  alienation  is  voidable  in  equity  by  the  charity, 
the  real  owners,  under  the  general  law.  In  the  present  case 
the  lease  is  voidable  at  law  by  the  legal  owners  under  the 
statute  of  Elizabeth.  The  anomaly  would  be  ^reat  if  in  the 
one  case  time  should  begin  to  run  when  the  right  to  avoid 
730]  accrues,  and  in  the  other  only  when  *the  election  to 
avoid  is  manifested  by  overt  act.  It  cannot,  at  least,  be  de- 
nied that  there  is  a  considerable  resemblance  between  the 
two  classes  of  cases,  and  that  the  mischief  intended  to  be 
remedied  by  the  statute  is  to  be  found  in  the  one  as  well  as 
in  the  other;  and  when  the  argument  for  the  plaintiffs  is 
reduced  to  so  fine  a  point  as  that  the  writ  in  the  action  is  to 
be  looked  upon  as  at  once  the  machinery  by  which  the  ac- 
tion is  commenced  and  the  act  by  which  the  right  to  com- 
mence it  is  given,  or  at  least  evidenced,  common  sense  would 

(>)  6  H.  L.  C,  189. 
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seem  to  demand  that  the  court  should  sweep  away  a  refine- 
ment of  this  sort  in  favor  of  the  simple  view  which  carries 
out  the  objects  of  the  statute  and  is  at  the  same  time  conso- 
nant with  its  express  language,  that  a  right  to  issue  a  writ 
of  ejectment  to  recover  land  held  under  a  voidable  lease, 
without  proof  of  any  prior  act  evidencing  an  election  to 
avoid  it,  is  a  right  to  bring  an  action  within  the  meaning  of 
the  2d  section  of  the  statute  in  question. 

In  coming  to  this  conclusion  we  have  been  guided  solely 
by  the  reasons  which  we  have  stated  as  the  ground  of  our 
judgment ;  but  it  is  at  the  same  time  satisfactory  to  us  to 
feel  that  the  interpretation  which  we  have  put  upon  the 
Statute  of  Limitations  is  one  which  prevents,  in  the  present 
case  and  in  cases  of  its  kind,  the  infliction  of  very  serious 
hardship.  At  this  distance  of  time  it  is  not  easy  to  trace  out 
what  was  the  real  consideration  for  the  granting  of  the  lease 
of  1783 ;  but  there  is  no  reason  for  supposing  that  it  was  im- 
providently  granted,  while  the  circumstances  set  forth  in  the 
statement  of  claim  point  to  its  having  been  part  of  a  series 
of  arrangements  under  which  exchanges  of  land  were  made 
and  the  hospital  received  a  benefit.  iBut  however  this  may 
be,  the  lapse  of  ninety  years,  during  which  large  sums  of 
money  must  have  been  expended  upon  the  property  which 
was  the  subject  of  the  lease,  and  numerous  transfers  have 
taken  place  on  the  faith  of  the  title  under  it  not  being  dis- 
turbed, gives  proceedings  under  the  old  statute  of  Elizabeth 
a  very  harsh  aspect ;  and  when  it  is  considered  that  at  the 
present  moment  there  must  be  many  titles  which,  if  their 
origin  in  the  remote  past  were  inquired  into,  would  be  im- 
peachable under  the  same  statute  but  for  the  existence  of 
some  limitation  upon  the  right  of  action,  the  conveoience  of 
applying  the  Statute  of  Limitations  to  such  cases,  and  the 
a  priori  2iTg\xment  in  favor  of  its  being  so  applied,  become 
apparent. 

*The  order  of  the  court  below  must  be  reversed,  [731 
and  judgment  must  be  entered  for  the  defendants  with 
costs,  including  the  costs  of  this  appeal. 

Solicitors  for  plaintiffs:  Wordsworth,  Blake,  Harris  & 
Parson. 

Solicitors  for  defendants:  James,  Oxi/rtis  &  James;  Pow- 
nail,  Son,  Cross  &  KnoU. 
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[8  Chancery  Division,  731.] 
C.A.,  May  2,  1878. 

Ex  parte  Carter.      In  re  Ware. 

lAquHlatwn  hy  Arrmiffemeni — Release  of  Trwttee^K<av.payment  of  Rent  to  Debiort 
Lnfidford — Jnrmliction  of  Court  of  Bankruptcif — Banknt/dctf  Act,  1869  (82  it  88 

Vici.  c.  71),  M.  20.  63,  125,  sube,  9. 

» 

A  debtor  filed  a  liquidation  petition  on  tho  14th  of  September,  and  on  the  3d  of 
October  a  trustee  wan  apuointed.  On  the  26th  of  November  the  creditors  resolved 
that  tho  trustee  should  »ell  tiie  debtor's  t^tate  for  a  8mn  sufficient  to  pay  the  credit- 
ors 4«.  in  the  pound ;  that  the  dubU}r's  dischartce  should  be  |^rant<td  ou  the  filing  of 
the  trustee's  certificate  that  the  provisions  of  this  scheme  of  settlement  liad  Men 
complied  with;  and  that  the  close  of  the  liquidation  and  the  release  of  the  trustee 
should  take  place  on  and  from  the  28th  of  January.  On  the  4  th  of  January  these 
resolutions  were  approved  by  the  court.  The  debtor  was  tenant  of  some  business 
premises  and  some  chattels  for  a  term  which  expired  on  the  2fith  of  December. 
The  trustee  tpok  possession  of  the  premises  and  the  chattels,  and  remained  in  poe- 
session  of  them  until  the  expiration  of  the  term,  but  he  did  not  pay  the  landlord  the 
quarter's  rent  which  fell  due  on  the  25th  of  December.  On  the  26th  of  Febmary 
the  landlord  applied  to  the  Conrt  of  Bankruptcy  for  an  order  directing  the  trustee 
to  pay  him  that  quarter's  rent.  There  was  evidence  that  several  applicationa  had 
been  made  to  the  trustee  for  the  rent  in  the  course  of  January,  and  that  he  had  said 
that  he  had  left  money  with  the  debtor  to  pay  it : 

Held,  that  either  the  landlord's  remedy  was  a  personal  one  against  the  trustee,  in 
which  case  the  Court  of  Bankruptcy  had  no  jurisdiction  in  the  matter,  or  that, 
if  there  was  a  remedy  in  the  Court  of  Bankruptcy,  the  trustee  had  done  noUung 
more  than  commit  a  defiault  in  the  administration  of  the  assets,  from  liability  for 
which  he  was  protected  by  the  release,  there  being  nothing  to  show  that  there  had 
been  any  fraud  in  obtaining  it. 

Ex  parte  SociStk  Coekriil  {})  distinguished. 

Sect  53  of  the  Bankruptcy  Act,  1869,  applies  to  a  release  given  by  the  creditors 
to  the  trustee  under  a  liquidation  by  arrangement. 

0)  8  Ch.  D.,  115. 
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V.C.M.,  June  12,  18,  18  ;  July  28,  1877.      C.A.,  May  9,  1878. 

*Yarrow  V.  Knightly. 

[1875    Y.     12.] 


WUl — Construction — Equitable  Estate  eommensurate  toith  Legal  Interest — Fee  Simple 

subject  to  happening  of  Event, 

A  testator  devised  certain  freehold  property  to  trustees,  their  ezeeators  and  as- 
signs, in  trust  as  to  three  freehold  houses  for  the  sole  benefit  of  his  two  daughters 
£.  and  S.,  either  to  live  in  or  let  for  their  joint  benefit,  and  should  either  of  his 
daughters  die  and  leave  no  children  or  child,  then  either  one  of  the  houses,  at  the 
option  of  the  survivor,  to  be  sold,  and  the  produce  divided  between  the  survivor  and 
such  of  the  testator's  sons  as  should  be  living,  but  if  either  of  his  daughters  should 
marry  and  have  a  child  or  children,  then  such  child  or  children  to  have  the  mother's 
share  of  the  rents  and  profits  of  the  three  houses  after  the  mother's  decease.  On  the 
death  of  one  daughter  without  children  one  of  the  houses  was  sold,  according  to  the 
direction  in  the  will.     The  other  daughter  then  died  without  children : 

Heldf  that  the  gift  for  the  sole  benefit  of  the  two  daughters  of  the  testator  gave 
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them  an  estate  commensarate  with  the  estate  in  fee  given  to  the  trustees,  and  made 
them  joint  tenants  in  fee  subject  to  executory  gifts  over  in  the  event  of  their  dying 
leaving  issue ;  and  that,  this  event  not  having  happened,  the  joint  tenancy  in  fee 
was  unaifected,  and  the  devisee  of  the  survivor  was  entitled  to  the  two  unsold  houses. 

This  bill  was  filed  for  the  administration  of  the  estate  of 
William  Smith  Yarrow.  The  testator,  by  will  dated  the 
16th  of  January,  1828,  gave  and  devised  to  Robert  Hill  and 
James  Hill,  his  executors  and  trustees,  all  his  five  freehold 
houses,  situate  as  follows :  His  dwelling  house  and  garden, 
No.  3  John's  Terrace,  Hackney ;  his  houses  Nos.  65  and  63 
in  Holywell  Street,  Shoreditch  ;  his  house  No.  2,  also  house 
No.  21,  both  in  CuUum  Street,  in  the  City  of  London  ;  and 
also  two  other  freehold  tenements ;  to  hold  to  them  the  said 
Kobert  and  James  Hill,  their  executors  and  assigns,  in  trust, 
together  with  all  his  leasehold  estates,  money  in  the  funds, 
and  all  other  money  and  property,  for  the  purposes  therein- 
after named.  He  then  directed  his  trustees  to  pay  to  his 
wife,  Susannah  Yarrow,  the  whole  rents  and  profits  of  all 
his  freehold  houses  and  leasehold  estates  during  her  life, 
excepting  his  freehold  estate  at  Bedford,  which  he  directed 
to  be  sold  for  payment  of  his  debts  and  legacies.  And  after 
some  dispositions  of  No.  65  Holywell  *Street,  and  [737 
land  at  Bethnal  Green,  and  a  leasehold  tenement  at  New  St. 
Mary  Axe,  the  testator  gave  to  his  son  George,  after  the  de- 
cease of  his  wife,  his  freehold  tenement  No.  163  Holywell 
Street,  absolutely,  subject  to  the  payment  of  an  annuity. 
He  then  continued:  "I  do  give  in  trust  to  my  executors 
and  trustees  for  the  sole  benefit  of  my  two  daughters,  Eliza- 
beth and  Sarah  Susannah,  my  other  three  freehold  houses, 
that  is,  my  house  No.  2  GuUum  Street  and  my  house  No.  21 
Cullum  Street,  in  the  City  of  London,  and  my  freehold 
dwelling  house  and  garden,  being  No.  3  John's  Terrace, 
Hackney  Road,  either  to  live  in  or  let  for  their  joint  benefit, 
and  my  desire  and  will  is,  should  either  of  my  daughters 
die  and  leave  no  children  or  child  lawfully  begotten,  then 
either  one  of  these  freehold  houses,  at  the  option  of  the  sur- 
viving sister,  shall  be  sold,  and  the  money  produced  after 
such  sale  by  auction  shall  be  equally  divided  between  the 
survivor  and  such  of  my  sons  as  may  be  living,  share  and 
ishare  alike ;  but  in  case  either  of  my  daughters  should 
marry  and  have  a  child  or  children,  then  such  child  or  chil- 
dren lawfully  begotten  shall  have  the  mother's  share  of  the 
rents  and  profits  of  the  three  houses  after  it  or  their  mother's 
decease;  and  my  will  and  desire  is  that  the  husbands  of 
either  of  my  said  daughters  shall  have  no  control  or  benefit  in 
the  before- mentioned  houses  and  estates  whatsoever,  and  the 
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rents  and  profits  shall  in  no  way  be  applicable  to  their 
wants,  debts,  or  acts ;  and  the  receipts  of  my  daughters  or 
my  executors  only  to  be  a  discharge  for  rents,  and  their 
signatures  onlv  to  any  lease  or  leases  or  agreements  for  let- 
ting the  same.  ' 

Susannah  Yarrow,  the  widow  of  the  testator,  died  on  the 
24th  of  June,  1845 ;  Sarah,  one  of  the  daughters,  died  on  the 
3d  of  April,  1852,  without  leaving  issue ;  Elizabeth  Young, 
the  other  daughter,  died  on  the  30th  of  June,  1874,  also  with- 
out issue,  having  by  her  will,  dated  the  13th  of  May,  1873, 
given  the  residue  of  her  property  to  Charles  Alfred  Young. 

After  the  death  of  Sarah  i  arrow  one  of  the  three  freehold 
houses  was  sold  and  the  proceeds  distributed  according  to 
the  directions  in  the  will. 

On  the  27th  of  March,  1862,  the  surviving  daughter,  Eliza- 
beth Young,  eranted  a  lease  of  one  of  the  houses  for  twenty- 
one  years  to  William  Still,  who  was  made  a  defendant  to 
the  suit. 

738]  *The  action  came  on  to  be  heard  before  Vice-Chan- 
cellor  Malins  on  the  12th  of  June,  1877. 

Olasse,  Q.C.,  and  LangUy^  for  William  Yarrow,  the  heir- 
at-law  of  the  testator,  William  Smith  Yarrow :  This  is  a 
gift  by  the  testator  of  three  freehold  houses  to  trustees  for 
the  benefit  of  his  two  daughters,  either  to  live  in  or  to  let  for 
their  joint  benefit.  That  is  a  ioint  tenancy  for  life,  and  it 
was  evidently  the  intention  of  the  testator  that  if  his  daugh- 
ters left  issue  the  issue  should  succeed,  but  if  both  died 
without  issue,  then  the  property  in  the  two  unsold  houses 
is  undisposed  of. 

Bristowe^  Q.C.,  and  Oswald^  for  Charles  Alfred  Young, 
the  devisee  under  the  will  of  the  surviving  daughter:  Tlie 
estate  given  by  the  testator  to  his  two  daughters  is  com- 
mensurate with  that  given  to  the  trustees,  which  is  a  fee, 
and  there  being  no  words  of  severance,  they  take  as  joint 
tenants.  This  view  of  the  case  is  confirmed  by  the  decision 
in  Moore  v.  Cleghorni^).  There  the  devise  was  to  trustees 
and  their  heirs  "  upon  trust  for  the  use  and  benefit"  of  A., 
B.,  and  C,  or  to  the  survivors  or  survivor  of  them,  and  it 
was  held  that  A.,  B.,  and  C.  took  equitable  estates  in  fee  as 
joint  tenants.  So  in  the  case  of  Challenger  v.  Sheppard{*\ 
It  was  held  that  where  an  estate  in  fee  was  given  to  trustees 
for  A.  B.  without  smy  limitation  of  the  estate  to  the  cestuis 
que  trusty  the  latter  took  the  beneficial  interest  in  fee.  There 
was  a  similar  decision  in  Bennett  v.  Bennett  {*)  and  Taavey 

(')  10  Beav.,  428.  («)  8  T.  R.,  697.  (»)  2  Dr.  <&  Sm..  266. 
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V.  BasseU{*).  The  first  event  contemplated  by  the  testator 
is  the  death  of  one  of  the  daughters  without  children,  in 
which  case  he  directs  that  one  of  the  houses  is  to  be  sold. 
That  event  did  happen,  and  the  house  was  sold.  The  second 
event  is  the  death  of  both  daughters  without  issue,  but  in 
such  a  case  there  is  no  provision  made  for  the  estate  to  pass 
away  from  the  daughter.  As  the  event  did  not  happen,  the 
fee  remained  in  the  survivor,  and  her  devisee  is  now  entitled 
to  the  two  houses. 

[They  referred  to  Jarman  on  Wills  (").] 

*Higgins^  Q.C.,  and  Morris^  for  W.  Still,  the  lessee  [739 
under  the  surviving  daughter,  cited  Oatenhy  v,  Morgan  (*). 

J.  Pearson^  Q.C.,  and  W.  A.  Clark^  for  the  trustee. 

OlassCy  in  reply. 

Malins,  V.C.:  This  is  a  very  peculiar  will.  The  testa- 
tor, being  seised  in  fee  of  several  freehold  houses,  gave  and 
devised  to  his  trustees  all  his  five  freehold  houses  and  two 
freehold  tenements  to  pay  his  wife  the  income  for  her  life, 
and  after  her  death  to  hold  the  property  upon  the  trusts 
therein  mentioned,  and  when  he  comes  to  the  particular 
houses  now  in  question  the  testator  gives  them  in  trust  to 
liis  executors  and  trustees  for  the  sole  benefit  of  his  two 
daughters,  Elizabeth  and  Sarah,  either  to  live  in  or  let  for 
their  joint  benefit.  If  the  will  had  stopped  there,  as  he  had 
given  the  legal  fee  in  the  houses  to  trustees  for  the  benefit 
of  his  daughters  either  to  live  in  or  let,  I  take  it  to  be  clear 
that  whatever  the  estate  was  which  the  daughters  took,  they 
would  have  taken  it  as  joint  tenants.  But  what  is  the  ex- 
tent of  the  interest  they  take?  In  the  absence  of  any 
special  circumstances,  where  an  estate  is  given  in  fee  to 
trustees  in  trust  for  any  persons,  then  the  estate  of  the 
cestui  que  trust  will  be  commensurate  with  the  estate  given 
to  the  trustees,  and  if  the  estate  so  given  to  the  txustees  is  a 
legal  estate  in  fee,  the  cestui  que  trust  will  take  also  in  fee, 
and  the  estate  would  be  a  joint  tenancy  or  tenancy  in  com- 
mon, according  to  the  words  of  the  will.  Here  the  testator 
gives  the  property  in  such  a  mannef  that  the  legal  fee  is  in 
the  trustees  m  trust  for  the  benefit  of  his  daughters.  The 
settled  rule  always  has  been,  that  where  an  estate  is  given 
to  A.  and  his  heirs  in  trust  for  6.,  then,  the  legal  estate 
being  given  to  the  trustee,  the  cestui  qv^  trust  will  have  an 
equitable  estate  commensurate  with  the  legal  estate. 

That  was  laid  down  in  Challenger  v.  Sheppard  (*).  The 
equitable  interest  is  commensurate  with  the  legal  interest, 

(»)  10  East,  460.  (3)  1  Q.  B.  D.,  685;  18  Eng.  R.,  119. 

O  8d  ed.,  vol.  ii,  p.  252.  (*)  8  T.  R.,  697. 
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and  the  legal  interest  being  a  fee,  it  follows  that  the  equi- 
table interest  will  also  be  a  fee.  That  was  followed  by 
740]  Moore  v.  Cleghorn  (*).  I  *find  in  my  copy  of  Jar- 
man  that  I  made  a  note  many  years  ago  opposite  to  the 
words  '*It  is  now  settled  that  where  lands  are  devised  to 
trustees  in  fee  in  trust  for  a  person  without  any  words  of 
limitation,  the  cestui  que  trust  takes  an  equitable  interest 
coextensive  with  the  legal  estate  of  the  trustees,  i.e.,  a  fee : 
Challenger  v.  Sheppard ' '  (").  The  words  I  wrote  were,  "  This 
point  is  now  settled  by  Moore  v.  Cleghorn^'*  ('),  the  case  of 
Moore  v.  Cleghorn  having  been  decided  after  my  copy  of 
Jarman  was  published.  That  case  decided  the  broad  prin- 
ciple that  where  a  legal  estate  is  given  to  trustees  in  trust 
for  another,  then,  unless  where  there  are  special  circum- 
stances, the  equitable  estate  will  be  commensurate  with  the 
legal  estate.  Then  the  case  of  Knight  v.  Selbyi^)  laid 
down  the  same  principle. 

Therefore,  the  legal  estate  being  given  to  the  trustees  for 
the  benefit  of  the  two  daughters,  they  necessarily  take  the 
fee,  and,  there  being  no  words  of  severance,  thev  take  as 
joint  tenants.  If,  as  I  have  said,  the  words  had!  stopped 
there,  the  two  daughters  would  have  become  entitled  to  the 
whole  of  the  property  in  fee. 

Then  it  is  said  that  it  cannot  be  a  joint  tenancy,  because 
part  of  the  propertv  is  given  over  in  another  way.  The 
words  are  these :  **  Should  either  of  my  daughters  die  and 
leave  no  children  or  child  lawfully  begotten,  then  either  one 
of  these  freehold  houses,  at  the  option  of  the  surviving  sis- 
ter, shall  be  sold,  and  the  money  produced  after  such  sale 
by  auction  shall  be  equally  divided  between  the  survivor 
and  such  of  my  sons  as  may  be  living,  share  and  share 
alike."     Now  what  is  the  consequence  of  saying  that  if  a 

Particular  event  happens,  that  is,  if  one  of  my  daughters 
ie  and  leara  no  child  or  children,  then  a  part  of  the  prop- 
erty is  to  be  taken  out  and  sold  ?  Why  should  that  inter- 
fere with  the  joint  tenancy  of  the  remaining  two  houses 
which  the  daughters  tocfe  \  All  the  three  houses  were  de- 
vised generally.  The  testator  in  a  particular  event  takes 
one  of  them  out ;  that  particular  event  happened,  and  one 
house  is  taken  out  of  the  limitation  and  disposed  of  in 
another  way.  Suppose  a  testator  gives  property  to  a  par- 
ticular person  and  adds  this  proviso,  but  if  John  Smith 
returns  from  abroad,  then  he  is  to  have  a  portion  of  the 
741]  property.  That  would  *be  precisely  similar  to  this 
clause.     One  house  is  taken  out  of  the  limitation  to  the 

(»)  10  Beav.,  423.         («)  8  T.  R.,  597.         (»)  10  Beav.,  423.        (<)  8  Man.  A  G.,  92. 


VoL  VIII.]  CHANCERY  DIVISION.  625 

C.A.  Yarrow  v.  Knightly.  1878 

daughters  in  a  particular  event,  and  as  that  event  did  hap- 
pen, that  house  is  excluded  from  the  devise. 

Then  the  testator  proceeds,  *'Butin  case  either  of  my 
daughters  should  marry  and  have  a  child  or  children" — 
that  is  another  event  which,  in  fact,  never  did  occur,  that 
is,  the  death  of  either  of  his  daughters  leaving  a  child  or 
children — such  child  or  children  are  to  have  the  mother's 
shar^.     So  as  to  that  event  the  limitation  is  left  untouched. 

Now,  irrespective  of  that  altogether,  there  is  a  further 
reason  why  the  two  daughters  should  take  in  fee  simple. 
In  the  well  known  cases  of  Frogmorton  v.  Holyday  (')  and 
Doe  V.  Cundall  ("),  followed  by  Toovey  v.  Bassett  ("),  it  was 
decided  that  where  property  under  the  old  law  is  given  to 
A.,  and  if  he  shall  happen  to  die  under  twenty-one,  then 
the  property  is  to  go  over,  that  gives  an  estate  in  fee  to  the 
first  taker,  because  if  he  is  to  lose  it  only  in  the  event  of  dy- 
ing under  twenty-one,  it  is  only  in  one  case  that  he  is  to 
lose  it,  and  he  is  otherwise  to  have  the  entire  property.  If 
the  event  happen,  it  will  go  over ;  if  not,  it  will  remain. 

Suppose  1  give  all  my  lands  to  my  daughter.  That  of 
itself  was  by  the  old  cases  a  mere  gift  for  life,  because  there 
are  no  words  of  inheritance;  but  if  I  say  that  in  case  she 
leaves  no  child  the  estate  is  to  go  over,  then  it  is  to  go  over 
in  that  event  only,  and  if  the  event  does  not  happen,  then 
she  retains  it  forever.  In  this  case  the  words  are,  '*rBut  in 
case  either  of  my  daughters  should  marry  and  have  a  child 
or  children,  then  such  child  or  children  shall  have  the 
mother's  share."  So  she  is  only  to  part  wittt  the  property 
in  the  event  of  her  leaving  children. 

Therefore,  on  the  two  grounds,  first,  that  there  is  an  equi- 
table estate  in  the  daughters  commensurate  with  the  legal 
estate  in  the  trustees,  and  there  are  no  words  to  alter  the 
effect  of  the  rule  which  I  have  stated ;  and,  secondly,  that 
the  property  is  only  to  go  over  in  case  of  an  event  happen- 
ing which  never  did  happen,  I  think  the  daughters  took 
the  estate  jointly  in  fee.  There  must,  therefore,  be  a  dec- 
laration that  under  the  will  of  William  Smith  *Yar-  [742 
row,  W.  Yarrow  had  no  interest  in  the  estate,  and  that  the 
estate  vested  in  his  two  daughters  as  equitable  tenants  in 
fee,  and  Mrs.  Yarrow,  as  the  survivor,  became  entitled  to 
the  whole  of  the  property. 

Some  parties  entitled  in  the  event  of  intestacy,  who  had 
obtained  leave  to  attend  the  proceedings,  apjHjaled.  The 
appeal  was  heard  on  the  9th  of  May,  1878. 

(«)  8  Burr.,  1618.  («)  9  East,  400.  (■)  10  B*8t,  460. 

g5  Eng.  R?:p,  79 
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HigginSy  Q.C.,  and  Dauney^  for  the  appellants :  We  con- 
tend that  the  Vice-Chancellor  took  an  erroneous  view  of 
the  effect  of  Moore  v.  Cleghorn  (*)  and  Challenger  v.  STiep- 
pard  (•).  We  do  not  dispute  tliat  a  simple  gift  to  A.  and 
his  heirs  in  trust  for  B.  gives  B.  an  equitable  fee,  but  the 
difference  between  those  cases  and  the  present  is  shown 
by  Re  Pollard^ s  Estate  (^).  The  fee  cannot  be  thus  given 
to  persons  where  there  are  limitations  over  after  their 
deaths. 

CozenS'Hardy^  for  a  party  in  the  same  interest. 

Olasse^  Q.C.,  and  Lang?^,  for  the  plaintiff. 

J,  Pearson^  Q.C.,  and  Hadley^  for  the  trustee. 

Bristowej  Q.C.,  Everitt^  and  maidlow^  for  Young,  in  suj)- 
port  of  the  order,  were  not  called  upon. 

James,  L.J.:  lam  of  opinion  that  the  decision  of  the 
Vice-Chancellor  must  be  affirmed.  It  is  of  no  use  to  ask 
what  the  testator  actually  intended  in  the  events  which  have 
happened ;  he  probably  had  not  an  idea  on  the  subject. 
We  can  only  construe  his  will  by  taking  the  words  he  has 
used,  and  applying  the  general  rules  of  construction.  Before 
the  Wills  Act  words  o!  inheritance  were  generally  neces- 
sary to  pass  the  fee  in  freehold  estates,  but  one  of  the  ex- 
ceptions was,  that  if,  either  by  words  of  inheritance  or  by 
other  words,  a  fee  was  given  to  trustees,  a  declaration  of 
trust  \rtthout  words  of  inneritance  would  pass  the  equitable 
743]  fee  to  the  beneficiaries.  A  *doubt  might  well  have 
been  entertained  in  the  case  of  a  devise  in  fee  to  trustees 
upon  trust  for  A.  for  his  life,  and  after  his  death  for  his 
children ;  but  it  has  been  decided  that  the  children  take  a 
fee,  and  there  is  no  reason  to  disturb  that  decision.  Here 
there  is  no  doubt  that  the  trustees  take  a  fee,  and  the  words 
*'for  the  sole  use  and  benefit  of  my  daughters  either  to  live 
in  or  let,"  would,  if  the  will  had  stoppSi  there,  have  given 
the  daughters  an  equitable  fee.  Then,  as  the  Vice-Chan- 
cellor asked,  is  there  anything  to  cut  down  this  fee  I  The 
testator  makes  particular  limitations,  which  in  certain  events 
defeat  the  original  gift,  but  they  appear  to  me  to  be  only 
executory  limitations,  which,  so  far  as  they  dx>  not  take 
effect,  leave  the  original  gift  unaffected. 

Baggallay,  L.J.:  If  the  will  had  ended  with  the  words 
''  either  to  live  in  or  let  for  their  joint  benefit,"  the  daugh- 
ters would,  according  to  the  authorities,  have  taken  an 
equitable  fee.  Then  the  testator  mentions  two  cases,  in 
each  of  which  he  intends  that  gift  in  fee  to  be  modified  for 
the  benefit  of  other  persons.     First,  if  one  pf  the  daughters 

(»)  10  Be^v.,  428.  («)  8  T.  R.,  697.  (»)  3  D.  J.  A  S.,  Ml. 
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dies  without  leaving  a  child,  in  which  case  one  of  the  houses 
is  to  be  sold  and  the  proceeds  divided  in  a  particular  wa^; 
and,  secondly,  in  the  case  of  a  daughter  dying  leaving  chil- 
dren the  children  are  to  take  her  share  after  her  death.  So 
far  as  these  limitations  do  not  take  effect,  the  original  joint 
beneficial  gift  in  fee  remains  undisturbed. 

Bramwell,  L.  J.:    I  also  am  of  opinion  that  the  decision 
of  the  Vice-Chaucellor  must  be  affirmed. 

Solicitors:    M  W.  Par  Ices;  J.  Haines;  Tippetts  &  Co.; 
A.  8.  Ramskill;  W.  T.  Reeoe. 


[8  Chancery  Division,  744.] 
V.C.B.,  Jan.  18  :    C.A.,  May  10,  1878. 

*JoHN8  V.  James.  [744 

[1877    J.     98.] 
Tru9t  DeedfcT  CrtdUon — CcmmimieaUon  to  CrtdUor^^ 

A  man  conveyed  all  his  property  to  the  defendants  upon  trust  to  pay  thereout  a 
sum  of  £5,000  which  they  were  to  raise  on  his  behalf,  and  all  other  debts  due  from 
the  assignor,  including  a  debt  due  to  the  plaintiff.  The  defendants  realized  the 
property  of  the  assignor,  and  alleged  that  they  had  paid  some  of  the  debts  out  of  the 
proceeds.  The  plaintiff  brought  an  action  aeainst  the  defendants  asking  for  an  ac- 
count of  the  property,  and  that  the  debts  of  the  plaintiff  and  the  other  creditors 
might  be  satisfiai  thereout  The  statement  of  claim  contained  no  all^ation  that  the 
assi^ment  had  been  communicated  to  the  plaintiff.    The  defendants  (^murred : 

add  (reversing  the  decision  of  Bacon,  V.C.),  that  the  defendants  were  not  trustees 
for  the  plaintiff,  and  that  the  demurrer  must  be  allowed. 

Oarrard  v.  Lord  Lauderdale  {^)  and  Acton  v.  Woodff<Ue{^  followed. 

Demurrer  to  an  action  by  a  creditor  against  the  trustees 
of  certain  deeds  of  assignment  for  the  benefit  of  creditors. 

The  statemt^nt  of  claim  contained  the  following  allega- 
tions : — 

In  the  month  of  June,  1871,  William  Meyrick,  who  had 
been  previously  in  partnership  with  the  defendants,  J. 
James  and  another,  as  solicitors,  was  indebted  to  the  plain- 
tiff in  a  sum  of  £3,500,  for  which  sum  Meyrick  was  person- 
ally liable,  and  his  firm  was  also  collectively  liable  to  him 
for  the  same  sum. 

Meyrick  being  in  pecuniary  difficulties  agreed  that  the 
defendants  should  borrow  £6,000  for  the  payment  of  his 
debts,  or  some  of  them.  The  repayment  of  this  sum  to  the 
defendants  was  secured  hj  a  mortgage  by  Meyrick  to  them 
of  certain  leasehold  premises  and  other  property,  dated  the 
^d  of  June,  1871. 

By  another  indenture  of  the  aame  date  Meyrick  appointed 

(»)  2  Rubs.  <&  M7.,  461.  («)  2  M7.  ^  K-,  492. 
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the  defendants  his  attorneys  for  the  purpose  of  winding  up 
the  partnership  and  to  get  in  all  debts  due  to  him,  and 
all  his  goods,  chattels,  and  effects,  and  to  stand  possessed 
of  the  moneys  to  be  received  and  got  in  in  trust  to  pay  the 
debts  due  from  Meyrick,  including  the  plaintiff's  said  debt; 
and  by  a  deed  dated  the  23d  of  June,  1871,  Meyrick  assigned 
to  the  defendants  certain  policies  of  assurance  and  other 

?roperty  for  the  like  purpose. 
45]  *By  two  other  indentures  dated  the  1st  of  Novem- 
ber, 1871,  Meyrick  assigned  all  his  share  in  the  partnership 
to  the  defendants  upon  trust  to  pay  thereout  the  aforesaid 
sum  of  £5,000,  and  also  all  other  debts  due  from  him,  in- 
cluding the  plaintiff's  said  debt. 

In  Majr,  1874,  Meyrick  became  bankrupt.  The  defend- 
ants, acting  or  purporting  to  act  under  or  by  virtue  of  the 
said  several  deeds,  obtained  possession  of  the  entire  estate 
and  effects  of  Meyrick,  from  which  they  had  received  large 
sums  of  money,  and  they  alleged  that  they  had  expendSl 
the  whole  of  such  moneys  in  payment  of  some  of  the  debts 
of  Meyrick,  but  had  not  paid  the  plaintiff  any  part  of  his 
said  debt,  and  had  never  rendered  him  any  accounts  show- 
ing their  dealings  with  the  said  estate  and  effects. 

The  plaintiff  had  seen  some  accounts  purporting  to  be  a 
partial  account  of  the  dealings  of  the  defendants  with  the 
trust  property  and  effects,  which,  if  correct,  showed  that 
the  defendants  had  not  fairly  and  properly  described  Mey- 
rick's  debts. 

The  plaintiff  claimed  that  an  account  should  be  taken  of 
MeyricK's  estate  and  effects,  and  of  the  defendants'  dealings 
therewith  ;  and  that  the  estate  and  effects  mif^ht  be  admhiis- 
tered  by  the  court,  and  the  debts  of  the  plaintiff  and  of  other 
creditors  satisfied  thereout.  The  plaintiffs  demurred  gener- 
ally to  this  statement  of  claim  ;  they  also  denied  several  of 
the  allegations  contained  in  it. 

The  demurrer  was  heard  before  Vice-Chancellor  Bacon  on 
the  18th  of  January,  1878. 

Hemming^  Q.C.,  and  Romer^  in  support  of  the  demurrer. 

Sir  H,  Jackson^  Q.C.,  and  Cottrell^  for  the  plaintiff. 

Hemming^  in  reply. 

Bacon,  V.C:  The  whole  substance  of  Mr.  Hemming's 
argument  comes  to  this — that  under  these  deeds  the  plaintiff 
has  no  right  to  maintain  this  suit,  because  he  has  not  said  in 
his  pleadings  that  they  were  communicated  to  him ;  and  that 
is  the  sole  point  to  be  decided. 

Now,  the  law  upon  the  subject  has  been  very  plainly 
stated.     Where  an  assignment  has  been  made  for  the  benefit 
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of  creditors,  *iinle88  there  has  been  commanication,  [746 
the  maker  of  the  deed  and  the  grantee  have  power  over  the 
deed,  and  can  revoke  it  whenever  they  think  fit.  But  if  the 
trustee  be  himself  a  creditor,  or  if  there  has  been  a  com- 
munication of  the  deed  to  a  creditor,  or  to  any  number  of 
creditors,  where  the  transaction  is  between  a  debtor  and  some 
of  his  creditors  for  the  benefit  of  all,  how  can  it  be  said  that 
the  deed  is  revocable,  at  least  without  the  consent  of  the 
trustee  named  in  it  { 

All  that  doctrine  about  the  trustee  being  a  mandatory, 
holding  money  to  be  applied  for  the  benefit  of  the  particular 
persons  named,  unless  the  debtor  directs  some  other  appli- 
cation of  it,  has  nothing  to  do  with  the  case  before  me. 

In  this  case,  the  debtor,  Meyrick,  was  indebted  to  three 
persons,  the  defendants  being  two  of  them,  and  the  plaintifE 
being  the  third.  The  defenaants  and  Meyrick  came  to  an 
arrangement  between  themselves  that  the  property  of  Mey- 
rick should  be  applied  to  the  payment  of  Meyrick' s  debts, 
including  the  debt  owing  to  the  plaintiff,  and  the  deeds 
were  executed  on  that  footing.  It  is  confessed  that  the 
origin  of  the  transaction  was,  that  the  defendants  should 
take  their  security  upon  trust  to  pay  all  the  debts  ;  and  that 
the  deed  was  executed,  and  the  subject-matter  of  it  taken 
possession  of,  apportioned,  and  applied  by  them,  in  execu- 
tion of  the  trusts.  No  suggestion  has  been  made  that  it 
was  in  the  power  of  the  defendants  to  revoke  the  deed  with- 
out the  consent  of  the  plaintiff,  the  remaining  creditor.  If 
it  should  be  held  to  be  in  th0  power  of  the  trustees  to  com- 
municate the  contents  of  such  a  deed  as  this  to  two  or  three 
of  the  creditors,  and  to  divide  the  property  between  them- 
selves and  these  two  or  three  creditors,  to  the  exclusion  of 
the  rest,  that  would  be  creating  other  trusts  than  those 
which  are  declared  by  this  deed. 

Admitting  all  that  has  been  argued  respecting  the  neces- 
sity of  communication  of  such  a  deed  as  this,  more  has  been 
done  here  than  mere  communication,  for  here  there  has  been, 
as  the  defendants  admit,  a  part  execution  of  the  trilsts. 
There  has  been,  as  the  defendants  admit,  no  revocation. 
The  trusts  are  subsisting  trusts,  which  the  plaintiff  has,  in 
my  opinion,  upon  all  the  facts  which  have  been  stated,  a 
perfect  right  to  insist  upon  execution  in  this  court. 

*The  case  of  Siggers  v.  Evans  {^\  before  Lord  [747 
Campbell,  went  very  fully  into  the  various  questions  which 
have  been  adjudicated  upon  in  this  court,  and  established 
this  very  plain  distinction.     A  debtor,  having  an  execution 

0)  5  E.  «t  B.,  367. 
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threatened,  made  an  assignment  to  one  of  his  creditors  upon 
trust  for  the  others,  and  that  assignment  was  held  to  pre- 
vail against  the  execution  creditor.  It  was  established  be- 
yond all  question  that  the  deed  was  irrevocable,  so  far  as 
the  maker  was  concerned,  without  the  assent  of  the  trustee, 
he  being  himself  a  creditor.  If  it  could  have  been  rescinded, 
it  could  only  have  been  with  the  joint  assent  of  all  the  cred- 
itors, including  the  trustee. 
In  my  opinion  the  demurrer  must  be  overruled. 

From  this  decision  the  defendants  appealed.  The  appeal 
was  heard  on  the  10th  of  May,  1878. 

Hemming^  Q.C.,  and  Romer^  for  the  defendants,  in  sup- 
port of  the  demurrer:  The  plaintiff  is  not  entitled  to  sue 
in  this  court.  He  is  not  a  cestui  que  trust  under  the  deed, 
nor  in  such  a  position  as  to  be  entitled  to  the  assistance  of 
the  court.  When  a  deed  is  executed  by  a  debtor  whereby 
property  is  vested  in  trustees  for  the  purj)ose  of  paying  the 
debts,  no  creditor  is  a  cestui  que  ^rt^«^ entitled  to  sue  except 
a  creditor  to  whom  the  fact  of  the  execution  of  the  deed  has 
been  communicated,  and  who  has  acted  upon  that  knowl- 
edge. Where  the  trustee  is  a  creditor  there  is  a  trust,  but 
it  is  for  him  alone  and  not  for  the  other  creditors  who  have 
received  no  communication.  This  claim  does  not  state  that 
the  fact  of  the  execution  of  the  deed  was  communicated  to 
the  plaintiff,  and  hence  is  defective  and  demurrable.  In 
Acton  V.  Woodgatei^)  the  trustee  was  a  creditor,  as  here, 
and  yet  it  was  held  tnat  the  other  creditors  were  not  cestuis 
que  trust 

[They  also  cited  Walwyn  v.  Coutts  (') ;  Oarrard  v.  Lord 
Lauderdale  (•) ;  Oibhs  v.  Olamis  (*) ;  Afackinnon  v.  Stew- 
748]  ^^^O;  Olegg  *y.  liees{*);  Wilding  v.  JiichardsC); 
Griffith  V.  Ricketts  (*) ;  Smith  v.  Bursty ;  jEr  parte  Pye  {")i 

Sir  H.  Jackson^  Q.C.,  and  CottreU^  for  the  plaintiff  : 
Without  disputing  any  of  the  authorities  cited,  although 
Oarrard  Y,  £ord  Lauderdale  {*')  SLpi)e2irs  not  to  have  been 
approved  by  Vice-Chancellor  Knight  Bruce  in  Wilding  v. 
Richards^  the  rule  is,  that  where  a  trust,  created  in  favor  of 
volunteers,  has  been  executed,  the  court  will  fasten  a  trust 
on  the  conscience  of  the  trustee,  and  decree  its  execution. 
This  it  will  do  by  force  of  the  statute  of  Elizabeth ;  the  rule 

(')  2  My.  A  K.,  492.  0)  1  OoM.,  665. 

(«)  8  Mer.,  707.  (•)  7  Hare,  299. 

(»)  8  Sim..  1 ;   2  Russ.  A  My.,  451.  (»)  10  Hare,  80. 

(*)  11  Sim.,  584.  (»®)  18  Vea.,  140. 

(*)  1  Sim.  (N.S.),  76.  0')  2  Russ.  A  My.,  451. 

(•)  Law  Rep.,  7  Ch.,  71. 
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being,  that  whenever  a  debtor  has  assigned  property  to  an 
assignee  for  the  benefit  of  creditors,  when  any  creditor  has 
had  notice,  or  whenever  the  deed  has  been  in  fact  .executed 
to  any  extent,  all  the  creditors  are  cestuis  que  trusty  and 
may  have  execution  of  the  trusts  decreed  by  the  court.  The 
claim,  though  it  does  not  aver  communication  to  the  plain- 
tiff, yet  does  aver  that  the  deed  has  been  executed  to  the 
exclusion  of  the  plaintiff,  and  thus  it  avers  knowledge  of 
the  fact  of  the  execution :  Ellison  v.  EUison  (*) ;  Nicholson 
V.  Tuiln  (') ;  Raworth  v.  Parker  (•) ;  Siggers  v.  Eoans  (*) ; 
Hohson  V.  TheUusson  (*) ;  Harland  v.  BinTcs  (•) ;  Kirwan 
V.  Daniel  C) ;  Cosser  v.  Radford  i^\ 

James,  L.  J. :  I  am  of  opinion  that  the  decision  of  the 
Yice-Chancellor  in  this  case  ought  not  to  be  affirmed,  and 
that  the  demurrer  ought  to  have  been  allowed. 

It  appears  to  me  to  be  too  late  now  to  question  the  prin- 
ciple of  Oarrard  v.  Lord  Lauderdale ;  it  is  too  late  now  to 
repeat  the  doubts  which  were  expressed  by  Vice-Chancellor 
Knight  Bruce  as  *to  the  original  propriety  of  the  de-  [749 
cision,  and  which,  I  must  confess,  1  am  not  disposed  to  snare. 

Oarrard  v.  Lord  Lauder  dale  {^^  seems  to  me  to  have  pro- 
ceeded upon  the  plainest  notions  of  common  sense.  It  is 
quite  obvious  that  a  man  in  pecuniary  difficulties,  having  a 
great  number  of  debts  which  he  could  not  meet,  mi^ht  put 
his  property  in  the  hands  of  certain  persons  to  realize  and 
pay  the  creditors  in  the  best  way  they  could.  It  was  held 
Dy  the  Vice-Chancellor,  and  it  has  been  affirmed,  that  really 
after  all  that  is  only  •making  those  particular  persons  who 
are  called  trustees  his  agents  or  attorneys.     There  might  be  a 

f)ower  of  attorney  from  nim  to  realize  all  his  property,  and  re- 
ieve  him  from  the  difficulties  he  was  in.  If  it  were  supposed 
that  such  a  deed  as  that  created  an  absolute  irrevocable  trust 
in  favor  of  every  one  of  the  persons  who  happened  at  the  time 
to  be  a  creditor,  the  result  might  have  been  very  often  mon- 
strous. It  would  give  him  no  opportunity  of  paying  a  cred- 
itor who  was  pressing ;  no  opportunity  of  settling  an  action  ; 
no  opportunity  of  getting  any  food  for  himself  or  his  family 
the  next  day,  or  redeeming  property  pledged.  So,  where 
there  was  an  actual  conveyance  on  trust,  it  was  held  in  Wal- 
wyn  V.  Coutts  ("),  that  where  it  was  for  all  the  creditors  it 
must  be  assumed  from  the  very  nature  of  the  transaction,  and 
from  the  position  of  the  assignor,  that  it  was  a  thing  for  his 

Q)  1  W.  &  T.,  6th  ed.,  278.  («)  16  Q.  B.,  713. 

(«)  2  K.  &  J.,  18.  O  6  Hare,  493. 

(»)  2  K  A  J.,  168.  (»)  1  D.  J.  4  S.,  686. 

(*)  6  E.  A  B.,  367.  (•)  3  Sim.,  1 ;  2  Ruas.  A  My.,  461. 

(»)  Law  Rep.,  2  Q.  B.,  642.  (>«)  8  Mop.,  707. 
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own  benefit,  and  not  for  the  benefit  of  numbers  of  persons 
whom  the  trustees  would  probably  have  no  means  of  ascer- 
taining, and  whose  debts  the  trustees  would  probably  have  no 
means  of  knowing.  If  you  once  assumed  that  this  was  an  ab- 
solute trust  in  favor  of  every  creditor,  every  person  who  had 
a  right  to  claim  to  be  a  creditor,  or  had  some  demand  against 
him,  every  one  of  those  might  have  filed  a  bill,  and  the  unfor- 
tunate trustee  under  those  circumstances  (who  might  have 
acted  the  part'of  a  friend  to  the  impecunious  person)  might 
have  been  liable  to  a  thousand  bills  in  chancery,  for  he  could 
not  stop  any  of  them  till  a  decree  was  made  in  favor  of  all 
the  creditors. 

Those  are  some  of  the  reasons  that  appear  to  me  to  have 
led  the  court  to  say  that  such  a  deed  as  this  is  to  be  con- 
strued as  a  mandate,  the  same  sort  of  mandate  that  a  man 
gives  when  he  gives  his  servant  money,  with  directions  to 
750]  pay  it  in  a  particular  *  way;  it  does  not  create  any 
equitable  or  legal  right  in  favor  of  a  particular  creditor. 
The  right  to  the  direction  of  the  money  is  the  right  of  the 
person  who  has  put  the  money  in  the  hands  of  his  agent  or 
steward  or  whoever  he  may  be.  Walwyn  v.  CovUs\')  laid 
that  down  as  the  law  where  the  deed  was  for  creditors  gener- 
ally. Oarrard  v.  Lord  Laudei^daU  {*)  only  extended  it  to  the 
case  where  the  names  of  the  creditors  were  scheduled,  and  the 
amounts  due  were  scheduled,  and  that  was  held  not  to  make 
any  difference  ;  and  from  that  time  to  this  I  believe  that  has 
been  Ihe  doctrine  of  the  court.  The  deed  itself  does  not  create 
a  trust  in  favor  of  all  and  every  or  any  of  the  creditors.  But 
circumstances  may  have  occurred,  circumstances  may  have 
existed  which  did  make  the  assignment  a  trust  or  an  obliga- 
tion in  favor  of  some  particular  person.  If  the  creditor  has 
executed  a  deed  himself,  and  been  a  party  to  it,  and  assented 
to  it — if  he  has  entered  into  obligations  upon  the  faith  of 
the  deed,  of  course  that  gives  him  a  right,  just  as  in  the  case 
where  a  man  receives  money  from  a  person,  or  a  direction 
from  his  creditor  to  pay  some  other  person  instead  of  paying 
him,  and  he  communicates  it  to  this  person.  The  person  to 
whom  he  communicates  it  of  course  has  a  legal  right  to  have 
the  money  so  applied,  but  that  does  not  enure  for  the  benefit 
of  any  other  person  or  persons  to  whom  no  such  communi- 
cation has  been  made.  It  seems  to  me  that  on  principle  you 
cannot  create  a  right  in  A.  where  the  deed  has  not  given  him 
a  right,  because  something  has  occurred  giving  B.  a  right, 
who  originally  was  in  the  same  position  as  A.  That  was,  in 
fact,  the  principle  of  the  decision  in  Acton  v.  Woodgat€{*); 

Q)  3  Mer.,  101.  O  2  Ross.  <&  My.,  451.  (*)  2  Mj.  A  K.,  492. 
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for  in  that  case,  there  being  beyond  all  question  a  trust  deed 
in  favor  of  all  the  creditors,  including  certain  post  obit  cred- 
itors, whom  the  settlor  was  afterwards  minded  not  to  put  on 
the  same  footing  as  his  other  creditors,  the  settlor  directed 
that  they  should  be  excluded  from  the  benefit  of  the  deed  ; 
and  it  was  held  by  the  court  that  it  was  perfectly  in  his 
power  to  do  so,  and  the  deed  remained  still  as  a  deed  to  be 
executed  in  favor  of  all  the  creditors  except  the  post  obit 
creditors,  and  they  were  not  cestuis  que  trust  by  the  deed. 
It  was  called  a  partial  revocation  by  Sir  Henry  Jackson.  It 
is  not  a  *case  of  revocation  in  one  sense  ;  you  cannot  [751 
revoke  the  deed,  and  cannot  get  the  property  out  of  the 
hands  of  the  trustee  until,  at  all  events,  you  have  satisfied 
all  the  charges  and  expenses  he  has  incurred,  and  any  right 
he  has  acquired  in  the  property.  It  is  not  a  revocation  of 
the  deed,  but  it  is  a  revocation  of  the  directions  given  bv  the 
deed  to  the  assignor's  agent  as  to  what  he  shall  do  with  the 
proceeds.  It  appears  to  me  that  this  is  clearly' a  case  of 
the  same  kind  ^i^Walwyn  v.  Couttsi^)  and  Oarrard  v.  Lord 
Lauder  dale  i^\  viz.,  the  case  of  a  creditor  to  whom  no  com- 
munication has  been  made,  who  has  never  been  induced  to 
act  by  anything  that  occurred  by  reason  of  the  execution 
of  this  deed.  I  think  there  is  no  case  which  has  been  cited 
which  in  the  slightest  degree  shakes  the  authority  of  Oarrard 
V.  Lord  Lauderdale^  as  explained  and  acted  upon  in  Acton, 
V.  Woodgatei^), 

The  authority  upon  which  the  Vice-Chancellor  seems  to 
have  proceeded  was  the  judgment  of  Lord  Campbell,  in  the 
Court  of  Queen's  Bench,  in  Siggers  v.  Evans  {^) ;  and  there, 
when  the  case  comes  to  be  examined,  and  we  see  exactly 
what  the  point  was  and  how  it  arose,  it  really  has  in  my 
view  no  bearing  whatever  upon  this  question  ;  because  it  was 
simply  a  question  whether,  where  the  trustee  to  whom  the 
property  was  conveyed,  and  in  whom  the  legal  right  to  the 
property  was  vested  was  himself  a  cestui  que  trustor  a  per- 
son interested  in  the  deed,  an  execution  creditor  was  entitled 
under  those  circumstances  to  say  that  the  whole  thing  was 
void  as  being  a  violation  of  the  statute  13  Eliz.,  that  there 
was  no  property  conveyed  to  the  trustee  at  all,  and  that 
therefore  the  execution  creditor  could  take  the  property. 
That  was  the  point  raised  there  and  the  sole  point  determined, 
and  I  may  say  rightly  determined;  upon  the  principles  laid 
down,  which  really  have  nothing  to  do  with  this  case. 

The  other  case,  which  seemed  at  first  something  like  this 

(')  8  Mer.,  707.  (»)  2  My.  it  K.,  492. 

(')  2  Ross.  <b  My.,  451.  (*)  6  E.  <ft  B.,  667. 
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case,  was  the  case  of  Cosser  v.  Radford{^\  but  there  there 
was  a  simple  contract  creditor  who  was  allowed  to  sustain 
the  bill.  At  first  I  thought  it  was  on  behalf  of  himself  and 
all  other  the  simple  contract  creditors,  but  it  was  expressly 
752]  on  behalf  of  himself  and  *all  other  the  creditors  en- 
titled to  the  benefit  of  the  deed,  and  it  so  happened  that  he 
himself  had  executed  the  deed,  and  other  bimple  contract 
creditors  had  executed  the  deed,  and  he  had  himself  been 
communicated  with  and  had  received  part  payment  in  exe- 
cution of  the  deed.  Therefore,  it  was  held  that  he  and  those 
persons  who  were  in  the  same  position  as  himself  had  enti- 
tled themselves  to  the  benefit  of  the  trust,  and  the  sole  thing 
determined  there  was  that  there  was  nothing  in  the  subse- 
quent clauses  of  the  deed  which  deprived  the  plaintiff  of  the 
equity  which  he  would  have  had  but  for  those  subsequent 
clauses. 

I  am  of  opinion  that  it  is  not  desirable  to  draw  nice  dis- 
tinctions between  cases,  and  to  say  that  Oarrard  v.  Lard 
Lauderdale  (')  is  good  law,  and  only  good  law  for  the  exact 
facts.  It  appears  to  me  to  be  based  upon  very  good  com- 
mon sense,  and  it  is  desirable  that  those  cases  that  are  sub- 
stantiallv  the  same  as  Oarrard  v.  Lord  Lauderd/de  should 
receive  the  same  decision.  It  is  desirable  that  the  law  should 
be  uniform,  and  that  people  should  not  be  tempted  to  bring 
experimental  new  suits  on  minute  differences  of  fact. 

Bagoallay,  L.J.:  I  am  of  the  same  opinion,  and  lam 
unable  to  distinguish  this  case  (if  we  have  regard  only  to 
those  facts  which  we  can  properly  regard)  from  that  of  U^ar- 
rard  v.  Lord  Lauderdale.  The  statement  of  claim  seta 
forth  a  variety  of  deeds  executed  in  the  months  of  June  and 
November,  1871,  and  the  property  was  transferred  for  the 
purpose  of  being  applied  in  payment  of  the  debts  of  Mey- 
rick,  including  the  debt  of  the  plaintiff.  The  plaintiff  then 
commenced  this  action  for  the  purpose  of  having  the  prop- 
erty included  in  those  several  deeds  applied  for  the  benefit 
of  the  creditors  according  to  the  terms  oithose  deeds.  Now, 
stating  the  case  so  far  is  really  stating  facts  which  exactly 
agree  with  those  in  Oarrard  v.  Lord  Lavderdale,  In  the 
absence  of  any  allegation  upon  the  face  of  the  statement  of 
claim  that  the  provisions  of  those  deeds  were  acted  upon  or 
communicated  to  the  various  creditors  or  any  creditors  of 
Meyrick,  it  appears  to  me  that  there  is  no  distinction  what- 
ever which  can  be  drawn  between  the  facts  of  this  case  and 
that  of  Oarrard  v.  Lord  Lauderdale, 
753]    *This  being  by  way  of  demurrer,  we  are  bound  by 

0)  1  D.  J.  d  S.,  585.  (*)  2  Rosa  k  Hy.,  451. 
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the  statements  which  are  to  be  found  in  the  claim,  and  I  am 
unable  to  find  any  statement  whatever  to  the  effect  that  those 
deeds,  or  any  of  them,  were  communicated  to  any  of  the 
creditors  of  Meyrick ;  and  of  course,  if  not  communicated 
they  were  not  acted  upon. 

It  has  been  suggested  that  one  of  the  trustees — I  call  him 
a  trustee  because  that  term  has  been  applied  to  him  through- 
out the  whole  of  the  proceedings — one  of  the  defendants 
would  be  perhaps  the  correct  expression — was  himself  a 
creditor.  I  am  unable  to  find  any  allegation  on  the  face  of 
this  statement  of  claim  to  that  effect.  Then,  if  the  facts 
which  we  can  properly  take  into  consideration  are  not  dis- 
tinguishable from  those  in  Oarrard  v.  Lord  Lauderdale  {^)^ 
how  can  we  come  to  any  other  decision  in  the  case  than  such 
a  decision  as  that  which  was  arrived  at  in  that  case  ?  I  en- 
tirely agree  with  the  observation  which  fell  from  Lord  Jus- 
tice James  as  to  the  principle  involved  in  Oarrard  v.  Lord 
Lauderdale;  and  though,  no  doubt,  some  observations  were 
made  in  1845  by  Vice-Cnancellor  Knight  Bruce,  and  in  1849 
by  Vice-Chancellor  Wigram,  indicating  disapproval  of  that 
case,  thirty  years  have  elapsed  since  the  last  of  those  dicta 
was  pronounced;  and  WaXwua  v.  CouUs{^\  Oarrard  v. 
Lauaerdale^  and  Acton  v.  Woodgatei^)  have  ever  since 
been  recognized  and  acted  upon,  and  they  were  distinctly 
recognized  and  spoken  of  with  approbation  in  the  House  of 
Lords  by  the  Lord  Chancellor  and  Lord  Cranworth,  in  the 
year  1868,  in  the  case  of  Montifiori  v.  Browne  (*). 

Bbahwell,  L.J.:  I  am  of  the  same  opinion.  I  agree 
with  the  reasons  which  were  given  by  the  Lords  Justices ; 
and  the  only  observation  I  shall  make  in  addition  is,  that  I 
cannot  think  that  the  case  of  Stagers  v.  Evans  (*)  calls  for 
tbe  conclusion  that  the  learned  Vice-Chancellor  has  come 
to.  It  seems  to  me  that  the  case  merely  decided  this — that 
the  deed  was  not  a  void  or  voidable  one,  that  is  to  say,  one 
which  the  grantor  could  nullify  by  proceedings  on  the 
ground  *that  no  interest  had  been  given.  That  is  [754 
all  that  that  case  decided,  to  my  mind,  and  decided  rightly 
enough,  because  it  is  manifest  that  Siggers,  the  grantee  in 
that  aeed,  had  an  interest  given  to  him  which  he  could  have 
enforced  until  he  had  been  satisfied  in  respect  of  it ;  and 
till  then  at  least  it  would  have  been  impossible  for  the  grantor 
to  have  got  rid  of  the  deed  or  the  trusts  or  obligations  con- 
tained in  it.    Consequently  that  case  is  no  authority  for  the 

(»)  2  Ross.  <b  My.,  451.  (<)  7  H.  L.  C,  241. 

(«)  S  Mcr.,  707.  (»)  6  E.  A  B.,  667. 

(S)  2  My.  <&  K,  492. 
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decision  of  the  learned  yice-Chancellor.  The  demarrer  mast 
be  allowed. 

On  the  application  of  the  counsel  for  the  plaintiff  leave 
was  given  to  amend  the  statement  of  claim. 

Solicitor  for  plaintiff :  O,  B.  Norman. 
Solicitor  for  defendant:  (7.  F.  Millett. 

See  17  Ed^.  R.,  765  note ;    18  Am.  and  in  consideration  thereof  agToos  to 

Law    Reg.    (N.S.),    837,   Id.,   401;    1  pay  a  debt  of  the  party,  delivering  the 

Weekly  Jar.,  1 ;    11  Cent.  L.  J.,  161 ;  same  to  him,  to  a  third  person,  the 

13  Alb.  L.  J.,  362.  promise  will  not  be  within  the  statuta 

The  principal  case  is  not  exactly  the  of  frauds  :    Walden  «.  Karr,  88  lUl- 

case  of  A.  transferring  property  to  B. ,  nois,  49. 

in  consideration  whereof  B.  promises  Before  a  defendant  can  be  held  lia- 
A.  to  pay  a  certain  sum  to  C.  on  A.'s  ble  for  money  had  and  received  to 
debt.  The  declaration  alleged  no  prom-  the  plaintiff's  use,  it  must  appear 
ise  by  the  assignee  to  the  assignor  to  clearly  that  there  is  money  in  de- 
pay  the  plaintiff's  debt.  fendant's  hands  actually  belonging  to 

The  court  seems  to  have  regarded  it  the  plaintiff, 

as  a  power  to  sell  and  apply  the  pro-  If  a  debtor  places  money  in  the  hands 

ceeds  on  debts  which  the  debtor  could  of  a  person  for  the  purpose  of  being 

revoke,   until  the   creditors  were  in-  applied  to  the  pajrment  of  debts,  owing 

formed    of    the    arrangement,   and  it  by  such  debtor,  without  setting  apart 

would  seem  assented  thereto.  the  money  in  distinct  amoants  for  his 

Where  a  debtor  delivers  to  a  third  several  creditors,  so  that  he  has  no 

person  money  to  pay  to  his  creditor,  further  control  over  it,  one  of  the  cred- 

tlie  relation  between  the  debtor  and  itors  cannot  maintain  an  action  against 

third  person  is  that  of  principal  and  the  party  so  holding  the  money  for 

agent  until  the  creditor  assents  to  the  money  had  and  received  to  the  use  of 

transaction,  and  until  such  assent  the  such  creditor:  Maxwell  9.  Lorgenecker, 

debtor  may  revoke  the  intended  ap-  82  Ills.,  308  ;  8.  C,  2d  appeal,  89  I11&, 

propriation.  102. 

Any  disposition  by  the  debtor,  such  The  rule  that  if  one  party  pay  money 
as  an  assignment  for  the  benefit  of  to  another  for  the  use  of  a  third  person, 
creditors  inconsistent  with  the  appro-  or  having  money  belonging  to  another, 
priation  first  intended,  will  be  a  revoca-  agrees  with  that  other  to  pay  it  to  a 
tion.  The  assent  of  the  creditor  to  the  third,  an  action  lies  by  the  person  ben- 
deposit  with  the  agent  may  be  pre-  eficially  interested,  does  not  apply, 
sumed  when  he  has  knowledge  of  it,  when  the  contract  is  for  the  benefit  of 
but  his  knowledge  of  it  will  not  be  pre-  the  contracting  party,  and  the  third 
sumed  :  Simonton  «.  First  Nat.  Bank  person  is  a  stranger  to  the  contract  and 
Minneapolis.  24  Minn. ,  216  ;  Hardy  «.  consideration  ;  the  action  then  most  be 
Hunt,  2  Labatt  (Cal.),  77  ;  Bigelow  «.  by  the  promisee. 
Davis,  16  Barb. ,  561.  Where  the  contract  leaves  the  prom- 

Where  one  accepts  notes  of  another  isor  subject  to  a  suit  by  the  promisee 

in  trust  to  pay  such  person's  debt,  and  or  his  personal  representatives,  though 

agrees  with  the  creditor  to  either  turn  third  person  beneficially  interested,  the 

over  the  notes  to  him,  or  when  col-  latter  cannot  maintain  an  action :  Gu- 

lected  to  pay  him  the  money,  ^d  enters  thrie  «.  Kerr,  85  Penn.  St.  Rep.,  303, 

upon  the  performance  of  the  under-  5  Weekly  Notes  Gas.,  458 ;  Koanta  v. 

taking,  there  will  arise  an  obligation  Holthouse,  85  Penn.  St.  Rep.,  235,  5 

on  his  part  to  execute  the  trust  faith-  Weekly  Notes  Gas. ,  463 ;    Bigelow  t, 

fully,  and  an  action  lies  in  favor  of  the  Davis,  16  Barb. ,  561. 

creditor  for  a  failure  to  do  so.     He  Plaintiff  employed  defendant,  an  at- 

makes  himself  a  trustee  for  the  cred-  torney,  to  collect  a  debt  due  to  plaintiff 

itor  even  though  he  receives  no  com-  from  A.,  and  authorized  him  to  allow 

pensation.  the  amount  in  the  transfer  of  a  mort- 

Where  a  person  receives  property,  gage  from  A.  to  B.,  a  creditor  of  the 
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plaintiff.     He  afterwards  revoked  the  other,   an   action   can   be  maintained 

aathority  so  to  appropriate  the  amount,  against  them  all,  in  equity,  and  a  judg- 

but   the    defendant    nevertheless    ar-  ment  rendered  therein  according  to  the 

ranged  the  debt  in  the  transfer  of  the  facts  established  therein  against  them' 

mortgage :    Held,  that  as  the  defend-  all  according  to  their  joint  or  several 

ant  had  not  received  money  or  money's  liabilities  :  Hand  9.  Kennedy,  45  N.  Y. 

worth,  he  was  not  liable  to  the  plain-  Superior  Ct.  R.,  885. 

tiff  in  an  action  for  money  had  and  re-  A.   owed  B.   a  sum  of  money  ;   C. 

ceived  :  Neil  v.  Jack,  5  Allen,  N.  B.,  promised  B.  that  if  he  would  give  time 

287.  he,  C,  would  see  B.  paid,  alleging  that 

In  this  country^  an  action  lies  on  a  he  had  funds  in  his  hands  Ixslonging 

promise,  made  by  the  defendant,  on  a  to  A.     B.  agreed  not  to  push,  but  did 

valid  consideration,  to  a  third  person  not  give  up  his  claim  against  A.,  and 

for  the  benefit  of  the  plaintiff,  although  subsequently  reduced  it  to  judgment : 

the  plaintiff  was  not  privy  to  the  con-  Held,    that    C/s   promise  was    not 

sideration.      Such   promise   is   to   be  within  the  statute  of  frauds,  and  could 

deemed  to  be  made  to  the  plaintiff,  if  be  enforced. 

adopted  by  him,  although  he  was  not  Held,  further,  that  C.  was  estopped 

a  party  to  nor  cognizant  of  it  when  from  denying  that  he  had  property  of 

made.  A.  in  his  hands. 

Canada,  I*ower  :    Brisbin  «.  Cam-  When  the  promise  is  to  apply  prop- 

peau,  21  Lower  Can.  Jur.,  167.  erty  of  the  debtor  in  the  hands  of  the 

niinoia  :    Snell  v.  Ives,  85  Ills. ,  279.  party,  it  is  not  necessary  that  the  cred- 

Tndiana  :    Headrick  «.  Wisehart,  57  itor  should  give  up  his  recourse  against 

Ind.,  129.  the  debtor  upon  the  original    claim. 

Eansaa  :  Center  v.  McQueston,  18  The  promise  is  not  a  collateral,  but  an 
Kans.,  476  ;  Kansas,  etc.,  v.  Hopkins,  original  one,  founded  on  sufficient  con- 
Id.,  494;  Schumeker  v.  Siebert,  Id.,  sideration:  Dock  «.  Boyd,  8  Weekly 
104  ;  Floyd  v,  Ort,  20  Kans.,  162.  Notes  Cas.  (Penn.),  188. 

Kentucky  :    Williams  v.  Rogers,  14  In  an  action  by  the  assignee  of  a 

Bush,  776.  mortgage    against  a   grantee    of   the 

BCichigan  :    Calkins  v.  Chandler,  86  mortgaged  premises  upon  a  covenant 

Mich.,   320;    Donkersley  v.  Levi,   38  in  his  deed  to  pay  the  mortgage,  the 

Mich.,  54.  complaint  alleged  the  execution  of  the 

See  Hunt  «.  Strew,  89  Mich. ,  868.  mortgage  by  F. ,  defendant's  grantor, 

Missonri :    Wright  v.  McCully,  67  that  it  was  given  to  secure  a  part  of 

Mo.,  184;  Beardsley  V.  Morgner,  4  Mo.  the  purchase  price  of  the  mortgaged 

App.,  189.  premises,  and  that  at  the  time  it  was 

New  Jersey :    Held «.  Vreeland,  80  executed,  P.   was  the  owner  in  fee. 

N.  J.  E!q..  591.  These  facts  were  admitted  in  the  an- 

New  York  i     Coster  v.   Mayor,  48  swer.     Held,  that  in  the  absence  of  a 

K.  Y.,  399,  411;    Ayers  9.   Dixon,  9  demarrer,  or  of  a  motion  on  the  part 

Week.  Dig.,  141,  Ct  Appeals ;  Melvain  of  defendant  to  make  the  complaint 

«.  Tomes,  14  Hun,  81 ;  Brown  «.  Cur-  more  definite  and  certain,  or  of  any 

ran,  14  Hun,  260  ;  Douglass  «.  Cross,  specification  of  any  defect  on  the  trial, 

56  How.  Pr.,  330;  Haerlaem,  etc.,  v.  the  complaint  might  be  construed,  for 

Mickelsburgh,  57  How.,  106 ;  Ranney  the  purpose  of  upholding  the  judg- 

«.  McMullen,  5  Abb.  N.  C,  247  ;  Hand  ment.  as  inferentially  averring  that  the 

«.  Kennedy,  45  N.  Y.  Superior  Ct.  R.,  mortgage  was  given  for  a  debt  owing 

385.  by  P.,  and  for  which  he  was  personally 

Pennsylvania  :    Justen  v.  Tallman,  liable  :  Thayer  f.  Marsh,  75  N.  Y.,  340. 

86  Penn.  St.  R.,  147;  Peyton  «.  Sam-  A  promise  for  a  valid  consideration 

uel,  34  Leg.  Int.,  126,  Com.  Pleas.  by  A.  to  B.  gives  no  right  of  action  to 

Rhode  Island  :  Urquhart  «.  Bray-  C,  he  being  neither  privy  to  the  con- 
ton,  12  R.  I. ,  69  ;  Merriman  v.  Social,  tract  nor  to  the  consideration,  unless  it 
etc.,  12  R.  I.,  175.  was  made  for  his  benefit,  and  he  was 

See  Dwyer  v.  Gaylord,  12  R.  I. ,  263.  the   party  intended   to   be  benefited. 

Where  several  parties  are  liable  to  The  fact  that  a  benefit  would  enure  to 

the  mortgagee  in  different  amounts,  him  from  the  performance  is  not  suffi- 

under    their   agreements    with   each  cient :  Simson  v.  Brown,  68  N.  Y.,  355. 
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M.  anigned  to  plaintiff  a  bond  and  terms  apon  which  the  sale  and  par- 
mortgage  to  secare  $500  executed  to  chase  of  the  bonds  sold  to  the  defendant 
him  by  B.  B.,  without  notice  of  the  was  made.  Plaiotiff  being  the  holder 
assignment,  paid  the  bond  to  M.  M.  of  some  of  such  registered  bonds.  Doti- 
thereafter  executed  a  bond  to  B.  in  the  fied  defendant  of  nis  election  to  sell 
penal  sum  of  $1,000.  conditioned  that  them  at  the  contract  price,  and  tendered 
if  the  obligor  pay  to  plaintiff  the  amount  the  bonds.  Defendant  refused  to  ac- 
of  the  bond  and  mortgage  and  save  B.  cept  or  pay  for  them.  In  an  action  to 
harmless  therefrom,  the  bond  should  be  recover  damages  for  such  refusal  ; 
void.  Defendant  guarantied  the  pay-  held,  that  the  plaintiff  had  no  -rights 
ment  of  the  bond.  In  an  action  upon  under  the  contract,  and  could  not  avail 
the  guaranty,  the  court  found  that  the  himself  of  its  provisions  as  being  a 
bond  was  made  and  guarantied  for  the  holder  of  the  registered  bonds  :  John- 
purpose  of  securing  to  plaintiff  the  son  v.  Morgan,  6  Daly,  833. 
amount  unpaid  to  him.  Held,  that  if  Where  there  was  a  stipulation  in  a 
this  was  to  be  considered  as  a  finding  deed,  absolute  on  its  face,  but  in  reality 
that  the  bond  was  given  and  guaran-  a  mortgage,  that  the  grantee  assumed 
tied  for  the  benefit  of  plaintiff,  it  was  and  agre^  to  pay  a  prior  mortgage  on 
not  sustained  by  the  evidence,  and  that  the  premises,  and  it  appeared,  as  well 
the  action  could  not  be  maintained,  as  by  the  defeasance  as  otherwise,  that  the 
the  obligation  was  not  to  pay  to  plain-  grantee  was  not  in  fact,  as  between 
tiff  but  to  B.,  and  the  condition  was  him  and  the  grantor,  liable  upon  the 
not  a  promise  but  an  alternative  for  the  assumption,  the  latter  having  in  the 
benefit  of  the  obligor,  providing  a  way  defeasance  itself  covenated  to  pay  the 
by  which  he  might  be  discharged  from  principal  and  interest  of  the  mortgage 
his  obligation :  Simson  «.  Brown,  68  in  question,  thereby  indemnifying  the 
N.  Y.,  ^5  ;  Hoffman  «.  Schwacber,  83  grantee  against  the  assumption  :  Held. 
Barb.,  194.  that  the  grantee  was  not  liable  on  the 
A.  contracted  to  sell  land  to  B.,  and  assumption  to  the  prior  mortgagee :  Ar- 
then  for  a  valuable  consideration  as-  naud  v.  Grigg,  29  N.  J.  £q.,  Ss. 
signed  his  contract  with  B.  to  C.  B.  One  Gay  lord  was  the  owner  of  cer- 
subsequently  paid  C.  the  contract  price,  tain  real  estate  in  the  city  of  Rochester 
bat  A.  refused  to  convey  the  land  to  valued  by  him  at  $80,000,  which  was 
him  :  subject  to  two  mortgages  of  $20,000 
Held,  that  B.  could  not  maintain  an  each,  and  other  incumbrances  amount- 
action  against  C.  for  breach  of  contract,  ing  to  about  $10,000.  He  was  also  in- 
nor  on  any  implied  liability  arising  debted  to  the  plaintiff  to  the  amount 
from  failure  of  consideration,  unless  C.  of  $5,000,  and  was  defending  an  action 
contracted  with  A.  to  fulfil  the  con-  brought  by  the  plaintiff  for  its  collec- 
tract.  tion.  Being  apprehensive  of  bank- 
Held,  further,  that  if  C.  was  a  pur-  ruptcy  proceedings,  he  withdrew  his 
chaser  for  value,  the  fact  that  both  B.  answer,  allowed  the  defendant  to  take 
and  C.  believed  that  A.  had  title  to  the  judgment,  and  conveyed  the  property 
premises,  although  in  fact  he  did  not,  to  him  by  a  deed  with  the  oonsidera- 
would  not  enable  B.  to  recover  the  tion  expressed  therein  of  $54,689  (the 
money  paid  to  C.  as  money  paid  under  amount  of  the  incumbrances).  The 
a  mutual  mistake  of  fact.  deed  contained  a  covenant,  by  which 
That  B/s  remedy  was  against  A.  for  the  defendant  assumed  and  agre«td  to 
breach  of  contract,  if,  after  a  demand,  pay  all  the  incumbrances  and  liens  on 
he  failed  to  give  a  good  and  sufficient  the  property  conveyed  thereby.  The 
conveyance  of  the  premises :  Youmans  defendant  at  the  same  time  agreed 
V.  Edgerton,  16  Hun,  28.  with  Mrs.  Gaylord  to  sell  the  property 
De^ndant  made  a  contract  with  cer-  to  her  at  the  consideration  expressed 
tain  third  parties,  by  which  he  agreed  in  the  deed,  on  a  day  named,  and  she 
to  purchase  of  them  the  bonds  of  a  cer-  agreed  to  then  pay  him  the  said  sum 
tain  railroad  at  a  fixed  price,  which  therefor. 

said  contract  also  contained  a  proviso  Held,   that  the  transaction  was  in 

that  all  holders  of  said  bonds  who  had  fact  a  mortgage,  and  not  a  conditional 

registered  them,  etc.,  should  have  the  sale, 

option  of  accepting  the  same  price  and  That,  as  under  any  circumstances,  the 
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defendant  would  have  a  fund  where-  Pr.,  174 ;  Berkshire  v.  Young,  45  Ind., 

with  to  pay  the  incumbrances  (either  461. 

the  real  estate  or  the  consideration  But  see  to  contraiy,  Urquhart  v.  Bray- 
named  in  the  deed),  he  was  personally  ton,  12  R.  I.,  169 ;  King«.  Shoemaker, 
liable  to  the  holders  thereof  on  his  GOV-  1  Pearson  (Penn.),  206  ;  Headrick  «. 
enant  in  the  deed:  Pardee  «.  Treat,  Wisehart,  57Ind.,  129  ;  Taintori>.  Hem- 
18  Hun,  298.  mineway,  18  Hun,  458  ;  Pike  v.  Seiter, 

H.  executed  and  delivered  to  B.  a  15  Hun,  402. 
deed  of  certain  premises  upon  which  Where  the  owner  of  land,  subject  to 
wafi  a  mortgage  executed  by  H. ,  held  an  over  due  mortgage  made  by  a  former 
by  plaintiff ;  tlie  deed  recited  the  de-  owner,  made  an  oral  agreement  with 
daction  of  the  amount  of  the  mortage  the  holder  of  the  bond  and  mortgage 
from  the  purchase  price,  and  contained  to  the  effect  that  if  he  would  extend 
a  covenant  on  the  part  of  the  grantee  the  time  of  pavment  and  forbear  to  fore- 
to  pay  the  same.  The  name  of  the  close,  he  would  pay  him  the  amount  of 
grantee  was  left  in  blank,  with  author-  certain  interest  on  the  bond,  partly  then 
ity  to  B.  to  insert  the  name  of  any  per-  due  and  partly  to  become  due  within 
son.  B.,  being  indebted  to  a  firm  of  the  extended  time  :  Held,  that  the 
which  defendant  was  a  member,  agreed  agreement  was  not  void  under  the  stat- 
with  the  latter  to  insert  his  name  in  ute  of  frauds,  as  a  promise  not  in  writ- 
the  de^,  and  that  any  profits  which  ing,  to  answer  for  the  debt  or  default 
might  be  made  should  be  applied  on  of  another,  but  was  an  original  and 
the  firm  debt ;  defendant  subsequently  valid  agreement,  on  a  new  and  suffi- 
conveyed  the  premises.  Plaintiff  fore-  cient  consideration  :  Prime  «.  Kochler, 
closed  without  making  defendant  a  7  I>aly,  845,  disapproving  Doolittle  v. 
party.  In  an  action  brought  upon  the  Nayler,  2  Bosw.,  206. 
covenant  in  the  deed  to  recover  a  de-  A  verbal  promise  to  pay  the  debt  of 
ficiency  arising  on  foreclosure,  held  that  another  is  within  the  statute  of  frauds, 
the  defendant,  by  consenting  to  the  in-  and  void  if  made  to  the  creditor  ;  but 
sertion  of  his  name  as  grantee  and  ac-  not  if  made  to  the  debtor, 
cepting  the  deed,  occupied  the  position  A  man  promised  certain  stockholders 
of  purchaser,  with  all  the  rights  and  to  pay  the  debts  of  the  corporation,  in 
obligations  incident  to  that  position  as  consideration  of  which  they  transferred 
between  him  and  the  grantor,  and  some  of  their  stock  to  him.  They  were 
plaintiff  was  entitled  to  enforce  the  not  liable  themselves,  and  were  inter- 
covenant  against  him  ;  that  the  ar-  ested  only  as  stockholders.  Failing  to 
rangement  with  B.  did  not  impair  the  pay  a  certain  debt,  he  was  sued  in  as- 
right  of  H.  or  of  plaintiff  ;  it  was  col-  sumpsit  by  the  creditor  upon  an  assign- 
lateral  to  the  deed,  and  only  affected  the  ment  of  this  agreement.  Held  that  the 
parties  to  it  :  Campbell  v.  Smith,  71  action  did  not  lie,  since  nothing  was 
i^.  Y.,  26.  distinguishing  Qamsey  «.  assigned  but  the  damages  resulting  to 
Rogers,  47  N.  Y.,  233.  the  stockholders  from  the  non-payment 

A  promise  to  pay  the  pre-existing  of  that  one  debt,  and  their  interest 
debt  of  another,  founded  upon  the  on-  could  not  be  ascertained  in  a  court  of 
ginal  liability,  and  without  any  new  common  law,  nor  severed  from  the  en- 
consideration  to  support  it,  is  a  collat-  tire  transaction. 

teral  undertaking  and  within  the  stat-  The  measure  for  damages  for  failure 

ute  of  frauds.     And  the  mere  posses-  to  pay  the  joint  obligations  of  others, 

sion,  by  the  promisor,  of  property  not  is  the  whole  amount  of  the  debts :  Pratt 

deposited  for  the  purpose  of  paying  the  «.  Bates,  40  Mich.,  87. 

debt,  will  not  withdraw  it  from  the  The  plaintiff  held  the  over  due  notes 

operation  of  the  statute:    Hughes   v.  of  A.  secured  by  a  mortgage  of  personal 

Lawaon,  81  Ark.,  618.  property,  which  contained  a  clause  for- 

An  obligation  amounting  to  an  as-  bidding  the  sale  of  the  property  by  the 

sumption  of  a  mortgage  cannot  legally  mortgagor  without  the  consent  of  the 

be  created  without  a  writing.     A  ver-  mortgagee.     The  defendant  requested 

bal  agreement  to  pay  a  mortgage  made  the  plaintiff  to  consent  to  a  sale  by  A. 

by  a  third  party  is  void  by  the  statute  to  B. ,  subject  to  the  mortgage,  B.  agree- 

of  frauds :  Qoelet  v.  Farley,  57  How.  [ng  to  pay  the  mortgage  to  tne  plaintiff. 
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and  the  defendant  agreeing  to  pay  the  liable  to  pay  plaintiff  after  he  had  dis- 

plaintiif  such  portion  of  the  mortgage  posed  of  it,  and  hence  could  waive  de- 

and  notes  as  B.  should  fail  to  pay.    This  lay  and  be  bound  by  his  promise  to  pay 

promise  was  made  by  the  defendant  in  before  he  had  realized  the  proceeds : 

order  to  secure  the  payment  of  a  debt  Held,  error  ;  that  there  was  no  consid- 

due  from  A.  to  him,  which  6.  then  as-  eration  to  uphold  such  a  promise,  which, 

samed  and  agreed  to  pay.    Held,  that  if  valid,  imposed  an  entire  new  obli- 

the  agreement  of  the  defendant  was  a  gation,  as  it  bound  defendant  to  pay 

promise  to  pay  the  debt  of  another,  whether  he    realized    sufficient    from 

within  the  statute  of  frauds  :  Richard-  the  sale  or  not.     It  seems,  that  even  if 

son  V.  Robbins,  124  Mass.,  105.  the  promise  had  l)een  made  after  de- 

If  parties  purchase  goods  on  their  fendant  had  converted  the  proceeds  of 
own  credit,  and  another  party  verbally  the  property,  it  could  have  been  en- 
promise  to  pay  the  debt,  it  will  not  take  forced  against  him  only  to  the  extent 
the  case  out  of  the  statute  of  frauds  of  the  share  of  such  proceeds  applicable 
that  the  promisor  had,  at  the  time,  to  plaintiff's  debt :  Belknap  «.  Bender, 
under  his  control  sufficient  assets  of  the  75  N.  Y.,  446,  distinguishing  Lawrence 
purchasers  to  pay  the  debt :  Murphy  «.  Fox,  20  N.  Y.,  208 :  Mallory  v.  Qillett, 
V.  Renkert,  12Heisk.,  397.  21  N.  Y.,  412;  Fullam  «.  Adams.  37 

Defendant  being  a  creditor  of  the  Vt.,  891 ;  Young  «.  French,  35  Wise, 

firm  of  W.  &  McV. ,  who  were  engaged  111. 

in  running  a  saw-mill,  entered  into  an  J.  L.  P.  &  Co.  and  plaintiffs  entered 
agreement  with  that  firm,  in  which  he  into  two  contracts,  by  which  the  former 
agreed,  in  substance,  to  take  their  mill,  was  to  purchase,  and  the  latter  to  sell,  a 
saw  up  the  logs,  market  the  lumber,  and  quantity  of  oil  at  a  specified  price,  deli  v- 
apply  the  net  proceeds  to  the  payment  erable  at  plaintiffs'  option  during  the 
of  his  own  and  other  debts,  among  year  1867.  J.  L.  P.  &  Co.  sold  and  as- 
them  a  debt  due  from  said  firm  to  plain-  signed  the  contracts  to  defendant,  of 
tiff  for  work.  In  an  action  to  recover  which  plain  tiffs  had  notice.  The  market 
the  amount  of  said  debt,  plaintiff's  evi-  price  of  oil  having  fallen,  plaintiffs  and 
dence  was  to  the  effect  that  defend-  J.  L.  P.  &  Co.  entered  into  an  agreement 
ant  told  him  to  keep  on  working  at  the  by  which,  in  consideration  of  the  plain- 
mill  and  he  would  pay  him  at  the  same  tiffs  agreeing  to  release  them  from 
rate  W.  &  McV.  had  been  paying  ;  that  all  liability,  J.  L.  P.  &  Co.  agreed  to  pay 
he  had  bought  the  stock  and  had  agreed  $2,500  in  cash,  and  to  give  plaintiffs 
to  pay  him  (plaintiff)  what  was  due  "all  over  this  sum  that  shall  be  realized" 
him,  and  if  he  would  keep  on  work-  from  defendant  on  said  contracts.  The 
ing  for  him  (defendant)  he  would  pay  money,  to  make  the  payment  specified, 
him  for  his  work,  and  in  a  day  or  two  was  furnished  by  defendant.  Plaintiffs 
would  pay  $1,000  upon  the  amount  tendered  to  defendant  the  oil  and  de- 
due  ;  that  plaintiff  went  on  and  worked  manded  payment,  which  was  refused, 
for  defendant,  but  the  latter  had  failed  In  an  action  to  recover  the  difference 
to  pay  the  indebtedness  of  W.  &  McV.  between  the  contract  price  and  the 
At  the  time  of  the  commencement  of  market  price  at  the  time  of  the  tender, 
the  action  defendant  had  disposed  of  held  that  there  was  no  such  privity  be- 
about  half  of  the  lumber.  Held  that  tween  the  parties  as  rendered  defendant 
plaintiff  was  not  entitled  to  recover ;  liable  to  plaintiffs  for  breach  of  the 
that  the  promise  to  work  at  what  ap-  contracts  ;  that  the  effect  of  the  trans- 
peared  to  be  a  full  compensation,  fur-  fer  was  to  create  an  implied  contract  on 
nished  no  consideration  for  the  promise  the  part  of  defendant  to  indemnify 
to  pay  the  debt  of  W.  &  McV.;  and  J.  L.  P.  &  Co.,  and  the  latter  having 
that  said  promise  was  void  under  the  been  released  from  liability,  this  wis 
statute  of  frauds.  a  final  adjustment  of  the  contracts: 

The  judge  charged  that  if  the  jury  Clark  «.  Dickinson,  74  N.  Y.,  47,  dis- 

were  satisfied  that  defendant  agreed  to  tinguishing  Holmes  v.  Weed,  19  Barb., 

pay  the  $1,000  as  testified  to  by  plain-  128. 

tiff,  he  could  not  recover,  upon  the  Where  one  buys  from  an  attachment 
theory  that  the  property  having  been  debtor,  after  an  attachment  is  sued  oat 
put  into  defendant's  hands  for  sale,  to  but  before  it  is  actually  levied,  prom- 
pay  the  debts  specified,  he  would  be  ises  that  he  will  pay  the  attaching  cred- 
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itor'sdaim,  the  promise  does  Dot  render  An  a^eement  by  the  holder  of  a 
the  property  liable  to  execution,  even  promissory  note  to  take  a  claim  which 
if  it  places  the  purchaser  under  a  per-  the  maker  holds  against  a  third  person, 
sonal  obligation  to  the  debtor.  The  in  payment  thereof,  witliout  any  con- 
creditor  is  a  stranger  to  it  and  cannot  sideration  being  shown  for  such  prom- 
take  the  property :  Hunt  «.  Strew,  39  ise,  is  not  binding. 
Mich.,  368.  Where  the  holder  of  a  promissory 

In  some  of  the  states  it  is  held  that  note  agrees  to  take  a  claim  held  by  the 

if  A.  owe  B.  and  agree  with  B.  to  pay  maker  against  a  third  person,  in  pay- 

his  debt  to  C,  the  latter  cannot  sue  A.  ment  of  the  note,  it  is  necessary  to  the 

thereon.  validity  of  such  agreement  that  such 

MassaohiisettB  :    Prentice  «.  Brim-  third  person  should  be  a  party  to  such 

hall,  123  Mass. ,  291.  agreement,  and  promise  to  pay  what 

See  Richardson  V.  Bobbins,  124  Mass.,  he  owes  the  maker  of  the  note  to  the 

105.  holder  thereof:    Reid  «.  Degeuer,  82 

An  incoming  partner  is  not  liable  for  Ills. ,  508. 

the  debts  incurred  or  contracts  made  A  debtor  is  not  released  by  the  fact 

before  he  entered  the  partnership,  un-  that  his  creditor  knows  that  a  third 

less  such  liability  is  created  by  express  person  has  engaged  to  pay  the  debt, 

contract  based  on  good  consideration,  unless  the  creditor  has  accepted  such 

There  must  be  a  novation  before  the  third  person  as  debtor  in  his  place  : 

new  firm  is  liable;  and  the  new  con-  Blanchard  «.  Tellabawassee,  40  Mich., 

tract  must  receive  the  consent  of  all  566. 

the  parties,  and  must  have  the  effect  Defendant  was  indebted  to  A.,  who 

to  extinguish  the  old  contract  and  ere-  transferred  his  business  and  the  debts 

ate  anew  liability  of  debtor  and  cred-  due  him  to  the  plaintiff.     The  defend- 

itor,   or  of    contractors    between    the  ant  afterwards,  with  knowledge  of  the 

creditor  or  contractor  and  the  new  firm,  transfer,  dealt  with  the  plaintiff,  who 

and  such  new  contract  must  be  based  rendered  him  accounts,  charging  him 

on  some  consideration.  the  original  debt  and  the  subsequent 

The  mere  receipt  of  money  by  the  transactions  as  forming  part  of  the 
new  firm  is  not  sufficient  to  raise  a  pre-  same  account ;  the  defendant  made  pay- 
sumption  that  the  incoming  partner  ments  from  time  to  time,  and  promised 
made  a  parol  contract,  binding  him  to  the  plaintiff  to  pay  the  whole  of  the  ac- 
fulfil  the  terms  and  conditions  of  such  count.  Held,  that  the  defendant's  debt 
former  contract,  or  to  make  him  liable  to  A.  was  thereby  extinguished  and 
for  a  breach  of  the  same :  Parmalee'  v.  transferred  to  the  plaintiff,  and  that  he 
AViggenhorn,  6  Neb.,  322.  was  justified  in  applying  the  payments 

An  association  having  issued  bonds,  made,  to  the  balance  due  on  A.'s  debt : 
some  of  which  were  as  collateral  seen-  Esson  «.  Dunn,  5  Allen,  N.  B.,  417. 
rity  in  the  hands  of  its  creditors,  a  cor-  The  plaintiffs  had  a  claim  for  $7,000 
poration,  adopted  a  resolution  whereby  for  money  lent  against  a  joint  stock 
it  assumed  the  payment  of  the  bonds,  corporation.  A  new  corporation  was 
provided  that  stock  was  issued  to  the  formed  which  took  its  business  and  as- 
oorporation  by  the  association  to  the  sumed  its  liabilities,  but  the  subscrip- 
amount  of  said  assumption  of  payment  tion  to  its  stock  were  not  to  be  binding 
by  said  corporation  as  the  said  bonds  unless  $250,000  was  subscribed  within 
were  paid.  Held,  that  a  holder  of  the  a  certain  time.  The  time  being  to 
bonds  is  not  in  such  privity  with  the  expire  and  the  subscriptions  falling 
corporation,  nor  has  he  buch  interest  in  $30,000  short,  B. ,  who  was  already  a 
the  contract  between  it  and  the  asso-  subscriber,  agreed,  upon  the  solicitation 
eiation,  as  to  warrant  a  suit  in  his  own  of  the  other  subscribers,  to  take  the  re- 
name to  compel  the  corporation  to  pay  maining  $80,000  on  their  signing  a 
the  lx>nds  :  National  Bank  «.  Grand  bond  of  indemnity,  which  bond  was 
Lodee,  98  U.  S.  R.,  123.  signed  by  twenty-one  of  the  stockhold- 

Where  the  plea  of  infancy  is  inter-  ers,  and  the  subscription  thereupon 
posed  and  maintained  by  one  of  two  made  by  him.  Afterwards  the  plain- 
defendants,  it  cannot  avail  the  other  tiffs  demanded  of  the  new  company 
defendant  as  to  whom  the  contract  payment  of  the  $7,000,  and  were  about 
sued  on  is  valid  and  binding.  to  sue,  when  it  was  i^rrang^ed  that  B. 

'45  Enq.  Rep,  81 
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slionld  give  them  his  own  note   for  BCichigan:    Winans  «.  Wilkie,  41 

$7,000,  with  a  guarantee  on  the  back  of  Mich.,  264. 

it  signed  by  the  defendants,  who  were  Pennsylvania:  Girard,  etc.,  v.  Stew- 
seven  of  the  twentj-one  signers  of  the  art,  86  Penn.  St.  H.,  S^ ;  Stokes  v. 
bond  of  indemnity,  which  arrangement  Williams,  6  Weekly  Notes  Cms.,  473  ; 
was  carried  out.  Held,  that  general  Moore's  Appeal,  88  Penn.  St.  R.,  450; 
assumpsit  for  money  had  and  received  Samuel  v.  Peyton,  88  Penn.  St.  R., 
would  not  lie  in  favor  of  the  plaintiffs  465,  6  Weekly  Notes,  476 ;  Thomas  t. 
against  the  guarantors  of  B.'s  note.  Wiltbank.  6  Weekly  Notes,  477. 

The  ground  on  which  a  promissory  Tennessee;  Moore  v.  Stoval,  2  Lea, 

note    is    evidence   under    the  generid  543. 

counts   is,  that    it    is    presumed  that  A  mere  covenant  by  the  purchaser  of 

money  has  been  received  by  the  maker,  a  mortgaged  estate  to  indemnify  his 

But  the  guarantee  of  the  defendants  vendor,   aoes    not    make   it    his    per- 

created  no  such  presumption,  and  held,  sonal  debt :   Moore's  Appeal,  88  Penn. 

that  it  could  not  be  shown  by  parol  St.  R.,  450.  6  Weekly  Notes,  474. 

that  the  defendants,  though  in   form  Defendant  executed   to  plaintiffs  a 

guarantors,  in  fact  undertook  thereby  bond    and    mortgage    upon    premises 

to  obligate  themselves  to  pay  the  note  :  owned  by  him  in  the  usual  form,  ooo- 

Nor  that  they  made  at  the  time  a  taining,  however,  no  covenant  for  the 

verbal  promise  to  pay  the  debt ;   and  payment    of    taxes    and    assessments. 

that  any  promise  made  by  the  defend-  Subsequently  he  conveyed  the  prem- 

ant  at  any  time  to  pay  the  debt  would  ises,  the  grantee  assuming  and  agree- 

be  without  consideration  :  ing  to  pay  the  mortgage.     Thereafter 

And  held,  that  the  doctrine  of  nova-  the  grantee  paid  the  interest  accruing 

tion  did  not  apply,  inasmuch  as  the  de-  on  the  mortgage,  and  continued  so  to 

fendants  did  not  owe  the  corporation,  do  after  its  maturity.     Tlie  premises, 

and  were  not,  therefore,  applying  their  after  the  maturity  of   the  mortgage, 

own  debt  to  the  payment  of  the  in-  became  incumbered  by  taxes  and  as- 

debtedness  of  the  corporation.  sessments.     In  an  action  to  foredoee 

A  novation  does  not  create  a  new  in-  the  mortgage,  and  hold  defendant  Ha- 

debtedness,  but  simply  applies  an  ex-  ble  on  his  bond  for  any  deficiencies, 

isting    indebtedness    in  payment  of  a  held  that  he  was  not   bound  to  pay 

debt  of  the  creditor,  and  it  is  a  neces-  taxes  and  assessments  upon  the  prem- 

sary  incident  of  the  transaction  that  ises  after  his  conveyance,  and  that  it 

the  original  indebtedness  to  the  inter-  was  an  error  in  determining  the  defi- 

mediate  creditor,  and  his  indebtedness  ciency  with  which  defendant  was  to  be 

to  his  own-  creditor,   should    be  dis-  charged,  to  deduct  their  amount  from 

charged.  the  proceeds  arising  upon  the  sale : 

In  this  case  the  |7,000  for  which  B.  Marshall  v,  Davies,  16  Hun,  606. 

gave  his  note  to  the  plaintiffs,  with  the  Though  where  the  grantee  "  assumes 

guarantee  of  the  defendants,  had  been  and  agrees  to  pay  "  the  mortgage  debt, 

credited  on  B.'s  subscription  of  $30,000  he  is  personally  liable  to  the  creditor 

to  the  stock  of  the  new  company;  but  therefor :  Fishery.  Tolman,  26  Am.  R., 

this  was  done  by  the  financial  agent  of  659,  660  note  ;  Thomas  on  Mortgages, 

the  company  of  his  own  accord,  and  185  et  seq, 

with  no  authority  from  B.  :    Held,  not  BCissouri  :    Fitzgerald  «.  Barker,  4 

to  bring  the  case  within  the  law  of  no-  Mo.  App..  105. 

vation  :  Allen  v.  Rundle,  45  Conn.,  528.  New  Tork  ;      Cashman    o.^Henry, 

Where  a  deed  recites  that  a  grantee  75    N.   Y.,   103;    Ayres    v.   Dixon.  9 

takes  "  under  and  subject'' to  a  mort-  Weekly  Dig.,  141,  Ct.  Appeals:    Ran- 

gage  debt,  and  there  was  no  agreement  ney  v.  McMullen,  5  Abb.  N.  C,  247. 

nor  consent  on  his  part  to  pay  said  debt  In  such  case  the  grantor  cannot  sue 

or  make  it  his  own,  he  is  merely  a  dry  the  grantee  on  the  agreement.     If  he 

trustee  and  not  personally  liable  for  is  obliged  to  pay  the  debt,  he  may  then 

the  mortgage  debt :  Fisher  v.  Tolman,  sue  and   recover  what    he  has    been 

26  Am.  K. ,  G59,  660  note.  obliged  to  pay  :    Ayres    «.    Dixon.  9 

Massachusetts:    Fisher  v.  Tolman,  Weekly  Dig.,  141,  N.  Y.  Ct.  Appeals; 

124  Mass.,  254,  26  Am.  R.,  660  note.  Golden  v.  Rnapp,  41  N.  J.  Law,  215. 
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The  mortgagee  may  sue  the  mort-  «.  Djett,  56  How.  Pr. ,  383  ;   Culver  «. 

gagor  upon  his  bond,  and  the  mort-  Badger,  29  N.  J.  Eq.,  74. 

gagor   cannot    force    him   to    pi'Oceed  Defendant  Setter  entered  into  a  writ- 

against  his  grantee  or  the  land  :    Mar-  ten  agreement,  by  which  he  agreed  to 

shall  V,  Miller,  59  How.  Pr.,  231,  Ct.  purchase  certain  real  estate  and  to  pay 

Appeals.  therefor  $34,000,  part  in  cash  and  part 

An  action  was  brought  to  foreclose  by  assuming  the  payment  of  a  mortgage 

a  mortgage,  dated  January  2,  1865,  ex-  on  the  premises,  for  the  foreclosure  of 

ecuted  by  S.  W.  Gregory  to  Noyes  P.  which  this  action  was  brought.      By 

Gregory,  and  by  the  latter  assigned  to  the  request  of  Seiter,  the  deed  was 

the    plaintiff.      After  the  assignment  made  to  his  wife.     Upon  appeal  from 

the  mortgagor  conveyed  the  premises  a  judgment    in  this    action,    holding 

covered  by  it,  by  a  deed  containing  Seiter  liable  for  any  deficiency,  held 

covenants    of    warranty,  **  except    as  that  the  agreement  of  Seiter  to  pay  the 

against  the  five  certain  mortgages  upon  mortgage  enured  to  the  benefit  of  the 

the  above  premises,  mentioned  and  de-  owner  thereof,  and  that  his  liability 

scribed  in  a  certain  agreement."    By  was  not  affected  by  the  fact  that,  at  his 

this  agreement  the  grantees  agreed  to  request,   the    deed  was   made  to  his 

pay  "the  amounts  remaining  unpaid  wife:  Pike  f .  Seiter,  15  Hun,  402. 

upon  the  following  mortgages  :  *  *  *  One  P.  executed  to  defendant  a  mort- 

A   mortgage    executed    by    Silas    W.  gage  upon  certain  premises ;  defendant 

Gregory  to  Noyes  P.  Gregory,  dated  on  agreed,  by  parol,  to  pay  two  former 

or  about  the  2d  of  January,  1865,  now  mortgages  on  the  premises,  and,  after 

owned  by  Louisa  D.  Haile."  and  an  ad-  deducting  the  amount  thereof,  paid  to 

ditional    mortgage    collateral  thereto.  P.  the  balance  secured  by  his  mortgage. 

The  defence  was,  that  the  mortgage  P.    subsequently    sold   and    conveyed 

had  been  paid  before  its  assignment  to  the  premises  to  plaintiff,  with  covenant 

plaintiff.  of    warranty,    subject  to    defendant's 

Held,  that  by  the  deed  and  agree-  mortgage.  In  an  action  to  compel  de- 
ment, the  grantees  were  estopped  from  fendant  to  pay  and  cancel  of  record  the 
denying  the  existence  and  validity  of  prior  mortgages,  or  to  have  the  amount 
the  mortgage :  Haile  v,  Nichols,  16  thereof  indorsed  upon  his  mortgage ; 
Hun,  87.                                              ^  held,  that  plaintiff  was  not  entitled  to 

See  Real  Estate,  etc.,  v.  Balch,'45  recover;    that    he    could  not  recover 

N.  Y.  Superior  Ct.  R.,  528.  upon  the  theory  that  defendant's  prom- 

Where  a  husband   purchased  land  ise  was  made  for  his  benefit,  as,  at  the 

incumbered  by  a  mortgage,  and  directed  time  it  was  made,  he  had  no  relation 

that  the  deed  be  made  out  in  the  name  to  or  interest  in  the  lands  ;    and  the 

of  his  wife,  he  intending  to  make  her  plaintiff's  deed  did  not  operate  as  an 

a  gift  of  the  land  ;  the  deed  contained  assignment  to  him  of  P.'s  interest  in 

a  covenant  on  the  part  of  the  grantee  the  agreement. 

to  pay  the  mortgage ;   the  wife  was.  It  seems,  that  upon  payment  of  the 

however,  ignorant  of  the  transaction,  prior  mortgages,  plaintiff  would  be  en- 

and  had  no  knowledge  of  the  deed  or  titled  to  be  subrogated  to  the  remedy 

its  covenant ;    it  appearing   that  the  of  the  mortgagee,  and  could  maintain 

husband  paid,  with  liis  own  funds,  the  an  action  against  defendant  upon  the 

consideration  on  the  purchase,  and  in  agreement :    Miller   v.   Winchell,    70 

like  manner  discharged  the  taxes  and  N.  Y.,  437. 

assessments  :  Held,  that  the  wife,  on  a  See    also  Comstock    v.   Drohan,   71 

foreclosure  of  the  mortgage,  was  not  N.  Y.,  9. 

liable  for  any  deficiency  arising  on  the  If  the  grantor,  to  one  assuming  a 

sale.  mortgage,   is    obliged  to  pay  a   defi- 

Al though  a  married  woman  may  en-  ciency  he  may  recover  it,  and  the  gran- 
tor into  engagements  with  respect  to  tee  is  not  entitled  to  deduct  the  costs 
her  separate  estate,  there  is  nothing  in  of  the  foreclosure :  Comstock  v.  Dro- 
the  marital  relation  which  authorizes  a  han,  71  N.  Y.,  9. 
husband,  without  his  wife's  knowledge  Where  a  party,  by  deed,  assumes 
or  assent,  to  create  an  estate  in  lands  the  payment  of  a  mortgage  executed 
in  her,  and  charge  her  personally  with  by  his  grantor,  he  becomes  the  princi- 
9,  covenant  in  respect  thereto :  Munson  pal   debtor,  and  the  r^l^tlo^  preivted 
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between  him  and  his  grantor  is  that  of  The  grantee  who  assumes  and  agrees 
principal  and  surety.  Sach  deed  is  to  paj  a  mortgage  cannot  defend  on  the 
notice  to  a  sabsequent  holder  of  the  ground  that  his  grantor  coald  have  de- 
mortgage  of  this  relation,  and  an  ex-  fended  under  the  statute  of  limitations: 
tension  of  the  time  of  payment  by  such  Schumeker  «.  Siebert,  18  Kans.,  104. 
holder,  even  with  the  express  under-  A  married  woman  may,  nnder  the 
standing  that  the  bond  and  mortgage  statutes  as  they  now  exist  (chap.  200, 
sliall  remain  in  every  other  respect  Laws  1848;  chap.  375,  Laws  1849;  chap, 
unaffected  by  said  agreement,  when  90,  Laws  1860  ;  chap.  172,  Laws  1862), 
made  without  the  consent  of  such  gran-  and  as  incident  to  the  riffht  to  aoqaire 
tor,  discharges  him  from  all  liability  to  property  and  hold  it  to  ner  sole  and 
the  holder  of  the  mortgage.:  Calvo  v.  separate  use,  purchase  property  upoQ 
Davies,  8  Hun,  222,  affirmed  73  N.  Y.,  credit  and  bind  herself  by  an  executory 
211,  overruling  Perkins  v.  Squires,  1  contract  to  pay  the  consideration  mon- 
Thomp.  &  Cooke,  620;  Ranney  v,  Mc-  ey;  and  any  obligation  entered  into  by 
Mullen,  5  Abb.  N.  C,  247;  Ayres  «.  her,  given  to  secure  the  purchase  price 
Dixon,  9  Weekly  Dig.,  141,  N.  Y.  Ct.  of  property  acquired  and  held  for  her 
of  Appeals ;  Mutual,  etc.,  v.  Davies,  separate  use,  may  be  enforced  against 
44  N.  Y.  Superior  Ct.  R.,  172  ;  Com-  her  the  same  as  if  she  was  a  feme  sole  ; 
stock  V.  Drohan,  71  N.  Y.,  9  ;  Paine  v.  and  this,  although  she  had  no  anteoe- 
Jones,  14  Hun,  577,  76  N.  Y. ,  274,  over-  dent  estate  to  be  benefited,  and  although 
ruling  Myer  d.  Lathrop,  10  Hun,  66  ;  the  purchase  was  not  made  for  the  pur- 
Marshall  V.  Miller,  58  How.  Pr.,  281,  pose  of  a  trade  or  business. 
Court  Appeals.  Where,  therefore,  a  married  woman 

Conveyance  by  a  grantee,  who  has  as  grantee,  by  the  terms  of  her  deed, 

assumed  a  mortgage,  to  a  subsequent  assumed  and  agreed  to  pay  a  mortgage 

grantee,  who  also  assumes  it,  does  not  upon  the  premises  conveyed  as  part  of 

impair  the  rights  of  the  mortgagor,  as  the  consideration  of  the  conveyance, 

a  surety,  to  have  the  grantees  regarded  held  that  she  was  personally  liable  to 

as  the  primary  debtors,  and  the  land  pay  the  mortgage  debt ;  that  a  grantee 

as  the  primary  fund  from  which  the  from  her,  who  in  the  same  manner 

debt  is  to  be  paid.     It  gives  him  the  assumed  and  agreed  to  pay  said  debt, 

additional  advantage  of  the  subsequent  was  also  liable  ;  and  that  in  an  action 

assumption  :    Mutual,  etc.,  «.  Davies,  for  the  foreclosure  of  the  mortgage,  a 

44  N.  Y.  Superior  Ct.  R.,  172.  judgment  against  him  for  a  deficiency 

The  mere  assumption  of  a  mortgage  was  proper  :    Cashman  «.    Heniy,   7*5 

by  a  decedent  is  not  such  proof  of  an  N.  Y.,  103,  reversing  44  N.  Y.  Supe- 

intention  to  make  the  debt  nis  own,  as  rior  Ct.  R.,  93,  55  How.,  234,  and  pnc- 

renders  hi^  personal  estate  primarily  tically  overruling  Slausin  «.  Watkins, 

liable  therefor;  and  dower   must  be  44  N.  Y.  Superior  Ct.  R.,  73. 

assigned  therefrom,  subject  to  the  mort-  In  1850,  one  Howell  purchased  cer- 

gage  :  Campbell  v.  Campbell,  80  N.  J.  tain  lands  upon  which  tnere  were  then 

Eq.,  415.  two  mortgages,  one  for  $5,500,  and  the 

Where  the  grantor  in  a  deed  is  not  other  for  $1,800.     The  payment  of  the 

himself  liable  to  pay  a  mortgage  upon  first  mortgage  was  assumed  by  Howell 

the  land,  his  grantee  is  not  liable  to  in  his  deed,  but  no  reference  was  made 

pay  the  same  to  the  holder  thereof,  al-  therein  to  the  second.     In   1857,  the 

though  by  the  conveyance  to  him  he  second  mortgage  was  foreclosed,   the 

assumes  its  payment.     A   promise  to  summons  bein^  served  on  Howell  by 

pay    an    incumbrance,   of   which    the  publication.     Upon  the  sale,  the  owner 

holder  can  take  advantage,  must  be  of  the  second  mortgage  purchased  and 

made  to  one  who  is  liable  to  pay.  took  possession  of  the  land,  paid  taxes 

New  Jersey :    Norwood  v.  DeHart,  and    subsequently    satisfied    the    fin»t 

80  N.  J.  Eq..  412.  mortgage.      Thereafter    the    premises 

New  Tork :    Munson  v.   Dyett,   56  were  conveyed  to  various  persons,  and 

How.  Pr.,  330;  Vroman  v.  Turner,  69  finally   by  a  deed  with  covenants  of 

N.  Y.,  208.  reversing  in  part  8  Hun,  78.  warranty,  etc.,  to  the  defendant,  Clara 

Pennsylvania:    Samuel  v.   Peyton,  B.    Leavitt,   a    married    woman,   who 

88  Penn.  St.  R.,  405,  6  Weekly  Notes,  bought  them  subject  to  a  $15,000  mort- 

476.  g^S^,  given  by  one  of  her  grantors,  of 
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which   she  assuni<Kl  the  payment.     It  claase,  unless  an  estoppel  has  arisen  in 

appeared  that  iJowell  was  dead  at  the  favor  of  a  third  party, 

liiijf  it  was  attempted  to  serve  tlie  siiiii-  Where,  after  the  purchase  of  a  mort- 

luons  on  liiui  hy  publication,     in  No*  gage,  the  mortgaged  premises  are  con- 

vfuilMT.    1878,    the    heirs  of    Howell,  veyed  subject  to  the  mortgage  which 

hrongiit  an  action  of  ejectment  against  tlie  grantee,  by  the  deed,  assumes  and 

tlie  defeudant  Leavitt,  and  recovered  a  covenants  to  pay,  such  grantee  is  not 

jiidguient  therein  by  default.  estopped  from  insisting,  as  against  such 

In  this  action,  commenced  in  Decem-  purchaser,  that  he  is  not  liable  under 

l)er,  1878,  to  foreclose  the  $15,000  mort-  the   covenant:    Real    Estate,    etc.,    v. 

gage  and  hold  the  said  Clara  B.  Leavitt  Balch,  45  N.  Y.  Supr.  Ct.,  528. 

liable  for  any   deficiency,  she  denied  In  this  action,  brought  to  foreclose  a 

her  liability  therefor,   on  the  ground  mortgage,^  it  was  sought  to  hold  the 

that  as  no  title  passed  to  her  from  her  defendant '' Burdick    personally   liable 

J  grantor,  there  was  no  consideration  for  for  any  deficiency  under  a  covenant 

ler  covenant  to  assume  the  mortgage  :  contained  in  the  deed  to  her,  by  which 

Held,  that  she  was  in  possession  of  the  she  assumed  the  payment  of  the  mort- 

premises  as  a  mortgagee  in  possession,  gage.     She  interposed  an  answer  alleg- 

That  being  so  in  possession,  the  heirs  ing  that  she  had  agreed  to  purchase  the 

of  the  mortgagor  could  not  maintain  interest  of  her  grantor,  Martin,  in  the 

ejectment  against  her.  premises,  subject  to  the  mortgage,  but 

That  the  evidence  as  to  the  action  of  nad  never  agreed  to  assume  or  pay  the 

ejectment  was  to  be  entirely  disregarded  same  ;  that  the  covenant  had  been  in- 

in  the  present  action.  serted  in  the  deed  without  her  knowl- 

That  her  right  to  sue  on  the  cove-  edge  or  consent,  and  was  in  violation 

nante  of  title,  contained  in  the  deed  of  the  terms  of  her  agreement  with 

from  her  grantor,  was  sufficient  to  up-  Martin  ;  that  the  conveyance  was  pre- 

hold  her  covenant  to  pay  the  mortgage  :  pared  by  Martin,  and  that  he  caused  the 

Dunning  v,  Fisher,  20  Hun,  178.  said  covenant  to  be  inserted  therein  for 

A  mortgagee  cannot  avail  himself  of  the  purpose  of  charging  her  personally 

an  assumption  of  a  mortgage  inserted  with  the  mortgage,  knowing  that  It 

in  a  deed  of  the  premises  by  the  mis-  was  not  in  accordance  with  the  agree- 

take  of  a   scrivener   in   copying   the  ment,  and  for  the  purpose  of  injuring 

grantor's  deed — neither  of  the  parties  and  defrauding  her,  and  to  relieve  him- 

to  the  deed  intending  or  being  aware  self  from  liability  therefor;  that  relying 

of  it :    Stevens,  etc.,  v.  Sheridan,  80  upon  the  honesty  of  the  said  Martin, 

H.  J.  £q.,  23.  and  believing  that  he  had  drawn  the 

A  mortgagee  can  derive  no  advantage  deed  in  acco^ance  with  the  agreement, 

from  a  covenant  of  assumption  in  a  the  deed  was  not  carefully  examined 

deed,  if  the  covenant  be  invalid  be-  when   received   and   recorded  by  the 

tween   the  parties  to  the  deed,  e.g.,  defendant's  agent,   and   that   the   in- 

where  there  was  no  agreement  for  as-  serting  of  the  said  covenant  therein 

sumption  ;  and  though  the  deed  con-  was  not  discovered  by  the  defendant 

tained  the  covenant,  and  was  delivered,  until  shortly  before  the  commencement 

the  covenant  escaped  the  notice  of  the  of  this  action.     She  sought  to  have  the 

grantee,  it  being  inserted  in  an  unusual  conveyance  re-formed,  by  striking  out 

place  in  the  dmd  :  Bull  «.  Titsworth,  the  said  covenant.     Held,  that  the  facts 

29  N.  J.  Eq.,  78.  stated  in  the  answer  did  not  justify 

Where  it  clearly  appears  that  a  clause  a  re- formation  of  the  convevance  on 

inserted  in  an  agreement  is  contrary  to  the  ground  of  mutual  mistake,  as  it 

the  agreement  pursuant  to  which  the  was  alleged  that  Martin  intentionally 

instrument  was  given,   and    contrary  caused   Uie   covenant   to   be    inserted 

to  the  intention  of  the  parties  to  the  therein. 

agreement,  and  was  inserted  in  the  in-  That  the  facts  stated  did  not  author- 
strument  through  the  mutual  mistake  ize  the  granting  of  the  relief  sought 
of  all  the  parties  thereto,  and  the  party  on  the  ground  of  fraud,  as  the  only 
on  whom  the  clause  imposes  a  liability  reason  given  for  the  non-discovery  of 
satisfactorily  accounts  for  his  non-dis-  the  covenant  at  the  time  of  the  delivery 
covery  of  its  insertion,  the  instrument  of  the  deed  was  the  failure  of  the  de- 
may  be  re-formed^  by  striking  out  the  fendant,  or  her  agent,  to  examine  it. 
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races.     Barratt  made  the  bets,  and  the  horses  lost  the  races. 
Lister  then  applied  to  Barratt  to  advance  him  the  money  to 

Say  the  bets  to  the  winners,  and  to  pay  tbem  for  him,  and 
iarratt  paid  the  bets  accordingly  in  the  settlement  at  Tat- 
tersall's.  Lister  gave  Barratt  two  promissory  notes  for 
£650  each,  which  represented  the  greater  part  of  what  Bar- 
1  att  had  paid  for  him.  The  promissory  notes  were  not  paid, 
and  Lister  was  adjudicated  a  bankrupt. 

Barratt  tendered  a  proof  in  the  bankruptcy  for  £1,328, 
755]  which  *sum  he  deposed  that  Lister  owed  him  *'for 
money  lent  by  me  to  him,  and  also  for  money  paid  by  me 
for  his  use  at  his  request,"  and  stated  that  he  had  received 
no  satisfaction  or  security  for  the  debt  except  the  two 
promissory  notes.  The  trustee  rejected  the  proof,  on  the 
ground  that  there  was  no  consideration  for  the  promissory 
notes,  and  that  the  transactions  for  which  they  were  alleged 
to  have  been  given  were  illegal.  The  Registrar  ordered  the 
proof  to  be  admitted.     The  trustee  appealed.   . 

L,  E,  Pyke^  for  the  appellant:  This  is  a  debt  for  an 
'MUegal  consideration"  within  the  meaning  of  the  act  6  &  6 
Will.  4,  c.  41  ('),  and  therefore  the  proof  cannot  be  admitted. 
The  promissory  notes  were  given  to  secure  a  gaming  debt. 
Horse  racing  is  a  game  within  the  statute  of  Anne :  BUixton 
V.  Ppe{)]  Applegarth  v.  Colley{*).  The' latter  case  also 
shows  that  the  effect  of  5  &  6  Will.  4,  c.  41,  is  to  make,  not 
only  the  security,  but  the  contract  itself,  illegal. 

[  Winslow^  Q.C.,  referred  to  Bubb  v.  Telvertan  {*) ;  Oulds 
V.  Harrison  {*).] 

The  act  6  &  6  Will.  4,  c.  41,  was  not  cited  in  OttZd  v.  Har- 
756]    rison  (*),  *and  the  decision  was  upon  a  plea  framed 

(})  The  act  6  <b  6  Will.  4,  c.  41,  con-  son  or  persons  so  gamine  or  betting  aa 

tains  a  recital  of  the  act  9  Anne,  c.  14,  aforesaid,  or   that  should,  during  such 

whereby  it  was  enacted  that  "  all  notes,  play,  so  play  or  bet,  should  be  utterly 

bills,   bonds,  judgments,  mortgages,  or  void,  frustrate,  and  of  none  eifect«  to  all 

other  securities  or  conveyances  whatso-  intents  and  purposes  whatsoever,"  and 

ever  given,  granted,  drawn,  or  entered  repeals  so  much  of  that  act  "aa  enacts 

into  or  executed  by  any  person  or  persons  that  any  note,  bill,  or  mortgage  shall  be 

whatsoever,  where  the  whole  or  any  part  absolutely  void."  and  enacts  instead  that 

of  the  consideration  of  such  conveyances  '*  Every  note,  bill,  or  mortgage,  which, 

or  securities  shall  be  for  any  money  or  if  this  act  had  not  been  paseed,  would,"* 

other  valuable  thing  whatsoever  won  by  by  virtue  of  the  recited  act,  "  have  been 

gaming  or  playing  at  cards,  dice,  tables,  absolutely  void,   shall   be   deemed   and 

tennis,  bowls  or  other  game  or  games  taken  to  have  been  made,   drawn,  ac- 

what.soever,  or  by  betting  on  the  sides  or  cepted,  given,  or  executed  for  an  illegal 

bands  of  such  as  did  game  at  any  of  the  consideri^tion." 

games  aforesaid,  or  for  the  reimbursing  (*)  2  Wils.,  809. 

or  repaying  any  money  knowingly  lent  (•)  10  M.  <b  W.,  728. 

or  advanced  for  such  gaming  or  betting  {*)  Law  Rep.,  9  Eq.,  471. 

as  aforesaid,  or  lent  or  advanced  at  the  (^)  10  Ex,  572. 
time  and  place  of  such  play  to  any  per- 
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with  reference  to  the  act  8  &  9  Vict.  c.  109.  In  the  present 
case  the  money  was  lent  for  the  purpose  of  betting,  and  the 
act  of  Will.  4  clearly  applies. 

[Jessel,  M.R.:  The  money  was  not  lent  to  enable  the 
bankrnpt  to  make  a  bet ;  it  was  lent  to  enable  him  to  pay  a 
bet  which  he  had  already  made  and  lost.] 

Hay  V.  Ayling  (')  applies. 

[Br  AM  WELL,  L.  J. :  There  a  bill  of  exchange  was  accepted 
for  a  lost  bet,  not  for  money  lent  by  some  one  else  to  pj^y  it.] 

But  that  case  shows  that  the  act  applies  after  the  bet  has 
been  made  and  lost.     Hill  v.  Fox^)  is  in  point. 

[Jessel,  M.R.:  The  question  left  to  the  jury  there  was, 
whether  there  had  been  a  colorable  evasion  of  the  statute.] 

The  authority  given  to  make  the  bet  did  not  include  an 
authority  to  pay  it  when  lost.  Excessive  gaming  was  illegal 
at  common  law:  Rex  v.  Iiogier{).  At  any  rate,  the  prin- 
ciple of  Higginson  v.  Simpson  (*)  applies. 

Winslow^  Q.C.,  and  TateLee^  forBarratt,  were  not  heard. 

Jessel,  M.R.:  I  am  of  opinion  that  the  appeal  must  fail. 
We  must  see  what  the  meaning  of  the  act  really  is.  The 
facts  are  few  and  simple.  Lister  employed  Barratt  as  his 
agent  to  back  some  horses  which  were  to  run  in  some  races. 
The  horses  lost  the  races,  and  consequently  Lister  became 
liable  as  a  debt  of  honor  to  pay  the  winners  of  the  bets.  He 
requested  Barratt  to  lend  liim  the  money  to  pay  the  bets. 
Barratt  did  so,  and  paid  the  debts,  and  for  part  of  the  money 
which  he  thus  advanced  he  took  promissory  notes  from  Lis- 
ter. Lister  became  bankrupt,  and  Barratt  claimed  to  prove, 
and  has  been  allowed  by  the  Registrar  to  prove,  in  the  bank- 
ruptcy, not  upon  the  notes,  but  for  money  lent  to  Lister  and 
paid  for  his  use  at  his  request.  There  could  be  no  answer 
to  such  *a  claim,  unless  the  debt  thus  arising  is  made  [757 
void  by  some  statute.  It  is  said  that  the  act  6  &  6  Will.  4, 
c.  41,  has  that  effect.  The  question,  therefore,  is  whether 
the  money  thus  lent  by  Barratt  was  "knowingly  lent  or  ad- 
vanced for  gaming  or  betting."  In  my  opinion  it  was  not. 
When  you  look  at  the  act  it  is  clear  that  what  it  means  is 
money  lent  to  carry  out  the  illegal  purpose  of  gaming  or 
betting.  If  a  number  of  men  are  round  a  gaming  table,  and 
one  of  them  asks  another  to  lend  him  money  to  game  with, 
and  he  lends  the  money,  that  is  money  ''lent  for  gaming" 
within  the  meaning  of  the  act.  And  so  also,  if  money  is  lent 
to  a  man  to  enable  him  to  make  a  bet,  that  is  money  "lent 
for  betting."     That  this  is  what  the  act  really  contemplates, 

(»)  16  a  B..  423.  («)  1  B.  A  C,  272. 

(«)  4  H.  A  N.,  359.  (^)  2  C.  P.  D.,  76. 

26  Eng.  Rep.  82 
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is  shown  by  the  words  which  immediately  follow,  '*lent  or 
advanced  at  the  time  and  place  of  such  play  to  any  person 
or  persons  so  gaming  or  betting."  The  object  of  the  act  was 
to  prevent  gaming  or  betting  from  taking  place,  to  detgr 
people  from  committing  the  illegal  act.  But  in  the  present 
case  the  mischief  had  oeen  completed,  the  illegal  act  had 
been  carried  out,  before  the  money  was  lent.  The  monev 
was  advanced  to  enable  the  borrower  to  pay  the  debts  which 
he  had  already  made  and  lost,  which  seems  to  me  an  en- 
tirely different  thing  from  a  loan  of  money  to  enable  a  man 
to  make  a  bet.  In  the  case  of  Alcinbrook  v.  HaZl{^\  which 
was  an  "action  upon  an  assumpsit,  for  money  paid  by  the 

Slaintiff  for  the  defendant  at  his  instance  and  request.  The 
efendant  having  lost  a  sum  of  money  above  £10,  upon  a 
bet  at  a  horse  race,  requested  the  plaintiff  to  pay  it  for  him, 
which  he  did.  The  defendant  objected  that,  this  money  be- 
ing lost  at  gaming,  and  recoverable  back  again  by  the  statute 
9  Anne,  c.  14,  this  action  would  not  lie.  But  the  court  held 
that  this  was  not  a  case  within  the  statute,  for  there  is  not 
the  word  contract  as  in  the  Statute  of  Usury :  Barjeau  v. 
WaZmsleyi^),  So  the  court  here  held  this  was  not  a  case 
within  the  statute  9  Anne,  and  gave  judgment  for  the  plain- 
tiff." That  was  certainly  a  very  strict  construction  of  the 
act,  but  it  must  be  remembered  that  it  is  a  penal  act.  That 
case  is  directly  in  point,  and  I  can  see  no  reason  why  we 
should  attempt  to  overrule  it.  I  think,  therefore,  that  the 
Registrars  decision  is  right,  and  ought  to  be  affirmed. 
758]  *James,  L.  J. :  I  am  of  the  same  opinion.  This 
very  point  has  to  my  knowledge  been  decided  before  by  this 
court,  with  reference  both  to  bets  on  horse  races  and  to  con- 
tracts for  the  payments  of  differences  on  the  Stock  Exchange, 
though  I  cannot  undertake  to  say  that  this  act  of  5  &  6 
Will.  4  was  referred  to  on  those  occasions. 

B  RAM  WELL,  L.  J. :    I  am  of  the  same  opinion,  and  I  have 
nothing  to  add. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellant :  Pyke  &  Minchin. 
Solicitor  for  respondent :  C,  J.  Mander^  agent  for  Hunter 
&  Curtis,  Leicester. 

0)  2  Wils.,  809.  O  Str..  1248. 

See  21  Eag.  Hep. ,  530  note.  money  was  not  loaned  to  aid  him  in 

The  principal  ctise  seems  to  ha\re  gaming, 

proceeded  upon  the    theory  that  the  A  contract  prohibited  and  void  by 

money  was  not  lent  to  enable  the  bor-  tlie  laws  of  the  state  where  it  was 

rower  to  gamble,  for   the   gambling  made  will  not  be  enforced  in  another 

had  been  done,  and  consequently  the  jurisdiction :    Kennedy  v.  Cochran,  65 
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Maine,  694 ;  Daniels  v.  McCabe,  3  Cliff.,  sarily  prove  knowledge  on  the  part  of 

114.  plaintiff  that  defendant  intended  to  sell 

An  exception  to  the  rale  that  con-  the  liqaors  a^ain  illegally :    Frank  v. 

tracts  valid  when  made  are  valid  every-  O'Neill,  125  Mass.,  473. 

where,   is  that  no  nation  or  state  is  See,   also,    Rice   v.    Enwright,   110 

bound  to  recognize  or  enforce  any  con-  Mass. ,  187. 

tracts  which  are  injurioos  to  its  own  Michigan :    Monaghan  v.  Reed,  40 

interests,   or  the  welfare  of  its  own  Mich. ,  665 ;   Webber  v,  Donnelly,  33 

people,  or  which  are  in  fraud  and  vio-  Mich.,  460. 

lation  of  its  own  laws  :  Hill  v.  Spear,  MiBsissippi  :    Walker  v.  Jeffries,  45 

50  N.  H..253.  Miss.,  160. 

Where  a  contract  made  in  one  state  New  Hampshire :  Butler  v.  North- 
is  to  be  performed  in  another,  the  par-  umberland,  50  N.  H.,  83 ;  Hill  v, 
ties  are  chargeable  with  notice  of  the  Spear,  50  N.  H. ,  253. 
laws  of  that  state:  DeWitt  «.  Bris-  See  Coming  v.  Abbott,  54  N.  H. ,  469. 
bane,  16  N.  Y.,  514 ;  Hill  v.  Spear,  50  New  York  :  Tracy  t;.  Talmadge,  14 
N.  H, .  263  ;  Wilson  v.  Morgan,  4  Rob.,  N.  Y.,  162  ;  Hull  d.  Ruggles,  56  N.  Y., 
67;  Union,  etc.,  v.  Erie,  etc.,  37  N.  J.  428-0;  Kreiss  v.  Seligman,  8  Barb., 
Law,  23  ;  Hall  v.  Coetello.  48  N.  H.,  176.  439,  5  How.  Pr.,  425. 

And  if  invalid,  where  to  be  executed,  Rhode  Island :  Schlesslnger  v.  Strat- 

the  courts  of  that  state  will  not  en-  ton,  9  R.  I.,  578. 

force  :    DeWitt  v,  Brisbane,  16  N.  Y.,  Tennessee  :     Henderson  v.  McCoy, 

508 ;  Union,  etc. ,  v.  Erie,  etc.,  37  N.  J.  2  Lea,  133 ;  Swift  d.  Adkins,  Id.,  137. 

Ijaw,  23  ;   Hall  v.  Coetello,  ^  N.  H.,  Texas  :    McKinney  v.  Andrews,  41 

176.  Tex.,  863. 

If  a  statute  forbid  the  advertising  of  United   States,  Oircuit    and   Dis- 

lotteries,  the  advertising  thereof  is  ille-  trict :    Green  v.  Collins,  3  Cliff. ,  494. 

gal,  thoueh    such    lottery  be  legally  Vermont :    Tuttle    v.    Holland,   43 

authorised  by  another  state:   Grover  Verm.,  542. 

«.  Morris,  73  N.  Y.,  180.  Though  if  the  seller  do  any  act  what- 

So  is  a  contract  to  sell  tickets  in  a  ever  to  aid  the  purchaser  in  such  vio- 

foreign  lottery :    Rolfe   v.   Delmar,  7  lation,  or  to  further  him  in  doing  so, 

Rob.  ,80.  he  cannot  recover :    3  Southern  Law 

A  mere  sale  in  the  ordinary  course  Rev.,  493;    Hill  v.  Spear,  50  N.  H., 

of  business  in  one  state  or  country,  253  ;  Hull  v.  Ruggles,  56  N.  Y.,  428-9. 

made  with  knowledge  that  the  vendee  Canada,  Upper  :    Mullen  v.  Kerr, 

intended  to  use  the  property  to  violate  6  U.  C.  K.  B.  (O.S.),  171. 

some  positive  law  of  another  state  or  New  Hampshire :     Skiff  v.  John- 

countiy,  can  be  the  foundation  of  an  son,  57  N.  H.,  475. 

action  in  the  state  or  country  whose  New  York :    Hull  «.   Ruggles,  56 

law  was  intended  to  be  violated:  Short-  N.  Y.,  428-9;   Kreiss  v.  Seligman,  8 

well  f>.  Hughes,  1  Curtis  (U.S.),  244  ;  Barb.,  439,  5  How.  Pr.,  425  ;   Turck  v. 

Hill  V.  Spear,  50  N.  H.,  253;   Hull  v.  Richmond.  13  Barb.,  533;    Smith  «. 

Ruggles,  56  N.  Y., •428-9  ;  3  Southern  Joyce,  12  Barb.,  21. 

Jjaw  Rev.,  493.  Tennessee :      Swift    v.    Adkins,    2 

Iowa  :    In  this  state  the  mere  sale  Lea,  137  ;  Henderson  v.  McCoy,  2  Lea, 

of  liquors  in  another  state  to  be  sold  133. 

here  seems  to  be  illegal,  if  made  with  United    States,   Oironit  and   Dis- 

intent  to  enable  the  buyer  to  violate  triot :    Green  v.  Collins,  3  Cliff. ,  494. 

the  law  of  the  state  :   Second,  etc.,  v.  In  Hull  v.  Ruggles  (56  N.  Y.,  428-9), 

Curren,  36  Iowa,  555.  the  court,  speaking  of  Tracy  v.  Tal- 

Massachusetts  :     But  Qee,  in  this  madge  (14  N.   Y.,  169),   said:  ''That 

state,  Dixie  v.  Abbott,  7  Cush. ,  610  ;  case  does  hold  that  mere  knowledge  by 

Hubbell  V.  Flint,  13  Gray,  277  ;  Poult-  the  vendor,  that  the  purchaser  intends 

ney  v.  Mackey,  18  Gray,  280  ;    Suit  v,  to  make  an  unlawful  use  of  the  prop- 

Woodhull,  113  Mass.,  391.  erty,  is  not  a  defence  to  an  action  for 

Though  the  mere  fact  that  plaintiff  its  price.     That  is  perhaps  all  that  was 

knew  at  time  of  the    sale  that   de-  necessary  to  decide  in  that  case  for  the 

fendant  was  a  grocer  and  liquor  dealer  determination  of  the  questions  there 

in  this  commonwealth;  does  not  neces-  involved. 
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**  But  it  is  also  said  there,  that  if  the  If  the  objection  be  not  made  by  the 
vendor,  with  knowledge  of  the  intent  party  charged,  it  is  the  duty  of  the 
of  the  purchaser,  do  any  thing  beyond  court  to  make  it  on  its  own  behalf, 
making  the  sale  to  aid  or  further  the  Courts  owe  it  to  public  justice  and  to 
unlawful  design,  he  cannot  recover  for  their  own  integrity  to  refuse  to  become 
the  property.  And  in  the  opinion  parties  to  contracts  essentially  violat- 
given,  there  are  cited  the  not  unfamiliar  ing  morality  or  public  policy,  by  enter- 
English  cases  in  which  it  is  held  that  taining  actions  upon  them.  It  is  judi- 
if  the  goods  be  bought  with  a  purpose  cial  duty  always  to  turn  a  suitor  upon 
of  smuggling  them  into  England,  such  a  contract  out  of  court,  whenever 
though  the  vendor  have  knowledge  of  and  however  the  character  of  the  con- 
the  purpose,  he  may  recover  the  price  tract  is  made  to  appear :  Wight  t. 
of  the  goods  if  he  do  nothing  to  aid  in  Rindskopf ,  43  Wise. ,  348. 
carrying  out  the  design  (Hoi man  v.  The  objection  may  often  sound  very 
Johnson,  Cowp..  341);  but  if  he  has  so  ill  in  the  mouth  of  a  defendant,  but 
packed  the  goods  as  to  facilitate  the  it  is  not  for  his  sake  the  objection  is 
smuggling,  he  is  regarded  as  particeps  allowed  ;  it  is  founded  on  general  prin- 
eriminis,  and  cannot  recover.  Biggs  ciples  of  policy  which  he  shall  Lave 
«.  Lawrence,  8  Term  R. ,  454 ;  Clugas  the  advantage  of,  contrary  to  the  real 
D.  Penal  una,  4  id.,  466;  Waymell  v.  justice  between  the  parties.  Thatprin- 
Heed,  5  id.,  599.  ciple  of  public  policy  is,  that  no  court 

**  The  acts  of  the  plaintiff  bring  him  will  lend  its  aid  to  a  party  whogrouxids 

within    the    principle    established  by  his  action  upon  an  immoral  or  upon 

those  authorities.     We  know  of  no  au-  an  illegal  act :    Mitchell  v.  Smith,   1 

thority  in  this  state  which  is  in  conflict  Binn.,  118  ;  Siedenhender  «.   Charles' 

with  that  principle."  Admrs.,  4  S.  &  R.,  159. 

When  liquors  are  sold  subject  to  ap-  The  principle  to  be  extracted  from 

proval  of  the  buyer  on  arrival  at  his  all  the  cases  is,  that  the  law  will  not 

place  of  business,  it  is  a  sale  in  the  lend  its  support  to  a  claim  founded  on 

state  of  his  residence,  and  governed  by  its  own  violation  :    Coppell  v.  Hall,  7 

the  laws  thereof  :    Rindskopf   v.    De  Wall.,   558 ;  Holt  v.   Green,  73  Penn. 

Huyter,  39  Mich.,  1.  St.,  201,  13  Am.  R.,  739. 

See  Kling  v.  Fries,  33  Mich.,  275  ;  See,  also.  Rose  v.  Truax,  21  Barb., 

Boethkeeo.  Philip,  etc.,  Id.,  340;  Web-  361  ;  Tyler  v.  Yates,  3  id.,  228;  Lea- 

ber  9.  Donnelly,  Id.,  469.  vitt  v.  Palmer,  3  N.  Y.,  19 ;  Talmadge 

To  make   a  contract    unlawful,   as  «.  Pell,  7  id.,  328. 

being  against  public  policy  or  law,  it  Whenever    the    illegality    appears, 

must  be   manifestly  and  directly  so,  whether  the  evidence  comes  from  one 

and  it  is  not  enoagh  that  the  contract  side  or  the  other,   the   disclosure  is 

is  connected  with  some  violation  of  the  fatal  to  the  case :    Coppell  v.  Hall,  7 

law,  however  remotely  or  indirectly  :  Wall.,  558. 

Bier  v.  Dozier,  24  Gratt.  (Va.),  1.  When  the  illegality  of  the  contract 

An  action  can  be  sustained  in  our  appears  from  plaintiff's  case,  defendant 

courts  on  a  contract  made  in  Cuba,  al-  may  take  advantage  thereof,  though 

though  not  stamped  as  required  by  the  he  have  not  pleaded  or  shown  such  ille- 

laws  of  Cuba :    Skinner  «.  Tinker,  34  gality:    Lafarge  v.  Herter,  9   N.   Y., 

Barb.,  233.  24&-4,  11  Barb.,  159. 

A  contract   which  contravenes  the  If  the  plaintiff  asks  the  enforcement 

provisions  or  policy  of  a  public  law  is  of  an  illegal  contract  which  appears  in 

void,  but  a  transaction  to  be  void  in  his  declaration,  it  is  the  duty  of  the 

law  as  a  contract  must  first  have  life  court  to  repel  him,  upon  grounds  of 

as  a  completed  treaty  between  the  par-  public  policy.     The  rule  is  different 

ties  :  Cannon  v.  Cannon,  26  N.  J.  £q.,  where  the  illegality  of  the  contract  is 

316.  declared  by  the    defendant :    Cate  v. 

No  court  will  lend  its  aid  to  a  man  Blair,  6  Coldw.  (Tenn.),  639. 

who  founds  his  action  upon  an  illegal  No  recovery  can  be  had  for  value 

contract:  Harris  «.  Brisbane,  16  N.  x.,  parted    with  on    an  illegal  contract : 

512.  Peck  f>.  Burr,  10  N.  Y.,  294 ;   Westfall 

The  courts  will  not  proceed  to  judg-  o.  Jones,  23  Barb.,  9. 

ment  on  a  contract  contra  bonos  mores.  Property  acquiied  on  an  illegal  oon- 
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sideration  (i.e.,  illicit  intercourse),  can-  mcUum  prohibitum^  indictable  or  only 

not  be  reco\rered  bj  volunteers  under  subject  to  a  penalty  or  forfeiture,  or 

one  party  to  the  illegality  from  the  however  otherwise  prohibited  by  a  stat- 

other  party;  the  position  of  the  pos-  ute  or  the  common  law,  cannot  be  the 

sessor,  as  between  them,  being  best :  foundation  of  a  valid  contract ;  nor  can 

Murdock  v.  Ahern,  4  Victorian  L.  R.  any  thing  auxiliary  to,  or  promotive  of 

(Eq.),  244.  such  act. 

The  distinction  between  contracts  to  In   Stackpole   v.    Earle   (2  Wilson, 

do  acts  wliich  are  mala  prohibita  and  183),  the  plaintiff  alleged  that  defend - 

such  as  are  ma^  in  «6  is  now  quite  repu-  ant  being  surveyor  of  the  baggage  of 

diated  :    2  Chitty  on  Cont.  (11th  Am.  the  port  of  London,  and  anxious  to  dis- 

ed.),  974  ;  White  o.  Bass,  3  Gush.,  449  pose  of  his  place,  agreed  with  plaintiff 

-450;    1  Story  on  Cont.  (6th  ed.),  g§  that  if  he  ''would  use  his  endeavors 

612-615.  to  procure,  and  would  procure,  a  proper 

The  test  of  illegality  is,  does  the  person  to  purchase  said  place  of  defend- 
plaintiff  require  any  aid  from  the  ille-  ant,  he  would  pay  plaintiff  £2  for  every 
gal  transaction  in  order  to  establish  his  £100  that  such  person  should  give  for 
claim  ?  Simpson  v.  Bloss,  7  Taunt.,  246 ;  the  purchase  of  said  place."  The  dec- 
Story  on  Agency,  §  348  note.  laration  then  alleged  that  plaintiff  used 

The  test  is  whether  the  contract  on  his  endeavors  to  find,  and  did  find,  de- 

which  the  claim  is  founded  can  or  can-  fendant  a  purchaser  for  the  place,  who 

not  be  wholly  disconnected  from  the  paid   him    £1,200   therefor,   and    de- 

iilegal  transaction,  or  whether  it  was  manded  judgment  for  £24. 

in  furtherance  thereof  :    1   Story  on  The  case  shows  that,  upon  debating 

Contract,  5th  ed. ,  §  762.  this  case  at  the  bar,  it  was  urged  by 

The  distinction  between  the  cases  in  the  counsel  for  the  plaintiff  that  he 

which  a  recovery  can  be  had,  and  the  was  neither  a  buyer  or  seller  of  the 

cases  in  which  a  recovery  cannot  be  place  or  office,  and  that  what  he  had 

had,  of  money  connected  with  illegal  done  was  at  the  defendant's  request, 

transactions,   which   seems  now  best  and  was  neither  malum  in  9e  nor  malum 

supported,  is  this  :  that,  whenever  the  prohibitum,  and  therefore  he  ought  to 

party  seeking  to  recover  is  obliged  to  be. satisfied  for  his  labor  and  trouble; 

make  out  his  case  by  showing  the  ille-  but  the  whole  court  was  of  the  opinion 

gal  contract  or  transaction,  or  through  that   it  was  malum  pro?i%bitum,   and 

the  medium  of  the  illegal  contract  or  within  the  statute  of  6  and  6  Edw.  6, 

transaction,  then  he  is  not  entitled  to  cap.  16,  sec.  2.     And  though  the  plain - 

recover  any  advances  made  by  him,  tiff  himself  was  neither  buyer  or  seller, 

connected    with    that    contract.     But,  vet  this  appears  to  be  a  promise  to  pay 

when  the  advances  have  been  made  him  money  to  the  intent  that  a  person 

upon  a  new  contract,   remotely  con-  should  have  an  office  belonging  to  the 

nected  with  the  original  illegal  con-  customs,   which    is    within    the  very 

tract  or  transaction,  and  the  title  of  words  of  the  statute ;  but  Mr.  Justice 

the  party  to  recover  is  not  dependent  Clive  said  he  thought  the  selling  of 

upon  that  contract,  but  his  case  may  offices  wtua  malum  in  se  bX  common  l&yv , 

be  proved  without  reference  to  it,  then  and  that  if  the  statute  had  never  been 

he  is  entitled  to  recover  :    Story  on  made,  he  thought  the  procuring  a  per- 

Agency,  §  348,  note  near  close  :  King  son  to  buy  the  office  of  the  defendant 

V.  Wynants,  71  N.  C,  472.  '  was  not  a  good  consideration  in  law  to 

If  the  contract  be  in  part  only  con-  raise  an  assumpsit  (which  was  not  de- 

nected  with  the  illegal  transaction,  and  nied  by  any  of  the  judges)  because  it 

growing  immediately  out  of  it,  though  was  illegal ;   as  if  a  gaoler  permits  a 

it   be    a    new  contract,  it  is    equally  prisoner  to  go  at  large  upon  his  prorais- 

tainted  by  it :   Toler  v.  Armstrong,  4  ing  to  satisfv  the  debt  for  which  he  is 

Wash.   C.   C.    H.,    299;    affirmed    11  imprisoned,  he  escapes  by  the  consent  of 

Wheat. ,  258.  the  gaoler,  and  does  not  pay  the  debt  ac- 

Mr.  Bishop  (Bish.  on  Cont.,  §  458)  cording  to  his  promise,  the  gaoler  brings 

lays  down  the  rule  thus  :  assumpsit,  but  shall  not  recover  because 

'Any  act  which  is  forbidden  either  the  consideration  was  illegal ;  for  it  is  a 

by  the  common  or  the  statutory  law,  most  certain  principle  that  every  con- 

whether  it  is  malum  in  ae  or  merely  sideration  to  ground  an  assumpsit  upon 
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mast  be  lawful :  Vide  Tompkins  and  as  the  foondation  for  his  right  of  re- 
Bennett,  1  Salk.,  22;  Co.  Litt.,  234;  covery:  Melchoirc.  McCarty,  31  Wise, 
Sir  Arthur  Ingram's  Case,  16  Viner,  254. 

126,  pi.  3  :  Smith  «.  Coleshill,  1  Bo.  In  Hull  v.  Rnggles  and  others  <56 
Abr.,  16;  1  Ro.  Rep.,  313;  Dyer,  18,  N.  T.,  424;  65  Barb..  432)  plaintiff 
pL  13.  sold  to  defendants  a  quantity  of  pack- 
When  a  contract  is  illegal  under  ages  of  candies  and  silTerware  at  their 
the  statute  or  conmion  law,  the  ille-  fair  value.  Defendants  intended  to 
gallty  will  extend  to  all  antecedent  con-  sell  the  packages,  some  of  which 
tracts  made  in  aid  of  or  to  effectuate  should  contain  tickets  entitling  the 
the  illegal  purpose :  2  Smith's  Lead,  purchaser  to  a  piece  of  silverware,  for 
Cas.  (7th  Am.  ed.),  283,  marg.  p.  306 ;  more  than  their  value.  Plaintiff  put 
Watson  V.  Fletcher,  7  Gratt.  (Va.),  1.  the  tickets  into  the  packages,  but  was 
A  contract  made  to  aid  in  securing  to  have  nothing  whatever  to  do  with 
an  illegal  end  or  object,  cannot  be  en-  defendants'  sales  of  them.  This  court 
forced  by  one  who  entered  into  it  know-  held  that  plaintiff  knowing  what  de- 
ing  that  it  was  made  to  aid  in  bringing  fendants  were  to  do  with  the  packages 
alMut  such  illegal  result :  Clancy  v.  and  having  placed  the  tickets  in  some 
Onondaga,  etc.,  62  Barb.,  395,  407,  and  of  them,  aided  in  a  lottery,  and  that 
cases  cited.  therefore  he  could  not  recover  for  the 

When  an  act  is  expressly  forbidden  candies  and  silverware, 

by  law,  all  contracts  growing  out  of  its  In  an  action  by  an  agent  against  his 

r»rformance  are  void :   Bell  v.  Quin,  principal  to  recover  compensation  as 

Sandf.,  146,  151.  such  agent,  in  the  making  of  a  contract 

No  contract  which  originates  in  an  which  is  illegal  and  void  by  statute, 

act  contrary  to  the  true  principles  of  and  also  for  money  paid  on  account  of 

morality  can  be  made  the  subject  of  re-  the  principal,  in  the  execution  thereof, 

coveiy  in  courts  of  justice :  King  v,  the  principal  may  defend  against  the 

Wynants,  71  N.   C,  469;   Blythe  «.  action,  on  the  ground  of  the  illegality 

Levingood,  2  Ired.,  2i().  of  the  contract :  Stebbins  «.  Leowolf, 

No  man  ought  to  be  heard  in  a  court  3  Cush.,  137. 

of  justice  who  seeks  to  enforce  a  con-  If  an  agent  effect  an  illegal  contract 

tract  founded  in  or  arising  out  of  moral  he  cannot  recover  from  his  principal 

or  political  turpitude :  Toler  9.  Arm-  the  sum  he  has  i>aid  in  effecting  it, 

strong,  4  Wash.  Cir.  Ct.  R.,  297,  af-  although  he  proves  an  express  promise 

firmed  11  Wheat.,  258,  268.  by  the  principal  to  pay  him  :  Bayley  t. 

No  right  of  action  can  spring  out  of  Rawlins,  7  Law  Jour.,  K.  B.  (1829),  208. 

an  illegal  contract,  whether  it  be  pro-  An  agent  cannot  earn  commissions 

hibited  by  positive  law,  or  is  opposed  by    a    transaction    contrary    to   good 

to  public  policy,  or  contrary  to  good  morals  or  to  the  precepts  or  policy 

morals  :   as  where  one  agreed  to  use  of  the  law  :  Wharton  on  Agency.  §  334. 

his  influence  with  the  department  of  Where  any  part  of  the  consideration 

public  docks  to  enter  into  a  contract  of  a  contract  is  illegal,  that  may  vitiate 

with  the  defendant :  Pease  v.  Walsh,  the  whole  contract ;  but  where  a  part 

39  N.  Y.  Super.  Ct.  R.,  514,  49  How.  of  the  consideration  of  a  contract  with 

Pr. ,  269.  one  party  is  a  contract  of  the  other  party 

When  the  contract  grows  immedi-  whichisvoidor  voidable  bat  not  illegal, 

atelj  out  of  and.  is  connected  with  an  that  does  not  taint  the  whole  consider- 

illegal  or  immoral  act,  a  court  of  jus-  ation  or  make  void  what  would  other- 

tice  will  not  lend  its  aid  to  enforce  it ;  wise  be  valid  :  Clements  r.  Marston,  52 

and  if  the  contract  be  in  part  only  con-  N.  H.,  31,  distinguishing  Crawford  t, 

nected  with  the  illegal  transaction  and  Parsons,  18  N.  H,  293. 

grows  immediately  oat  of  it,  though  it  The  defendant  having  lost  large  sums 

be  in  fact  a  new  contract,  it  is  equally  of  money  to  the  plaintiff  in  gaming, 

tainted  by  the  illegality  of  the  transac-  gave    several    bills  to    make    up  the 

tion   from  which  it  sprung:    Gray  v,  amount.     Being  unable  to  pay  them 

Hook,  4  N.  Y.,  459  ;   Burton  Vi  Port,  when  due.  he  arranged  with  the  plain- 

etc. ,  20  Barb. ,  897.  tiff  that  the  latter  should  pay  off  a  legal 

He  cannot  recover  because  lie  cannot  debt    for    which    the    defendant  was 

be  allowed  to  prove  the  illegal  contract  pressed,  and  gave  the  plaintiff  in  satis- 
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faction  of  his  claims  bills  for  an  amount  tinguisbing  Pearcev.  Brooks,  L.  R.,  1 

less  than  that  of  the  original  bills,  one  Ex.,  213. 

of  the  later  bills  being  for  an  amount  A  court  of  equity  will  not  lend  its 
not  greater  than  that  of  the  legal  debt  aid  to  enforce  a  contract  growing  im- 
which  the  plaintiff  had  paid  for  him.  mediately  out  of  and  connected  with 
Held,  that  the  whole  was  one  transac-  an  illegal  or  immoral  act.  Therefore, 
tion,  for  which  the  consideration  was  where  a  party  purchases  land  of  another 
not  severable,  and  that  the  plaintiff  at  a  price  greatly  less  than  its  value,  if 
could  not  recover  on  the  last  mentioned  not  for  the  purpose  of  taking  ad  van- 
bill  :  Collin  «.  Stewart,  4  Victorian  tage  of  the  vendor,  at  least  for  the 
Law  Rep.  (Law),  211.  purpose  of  enabling  him  to  go  out  of 

In  an  action  upon  a  contract  for  per-  the  state  and  avoid  a  prosecution  for 

Bonal  services,  which  is  held  to  be  ille-  felony,  a  court  of  equity  will  not  lend 

ga]  and  void,  the  plaintiff  cannot  re-  its  aid  to  enforce  a  contract  made  under 

cover   under  the  quantum  meruit  for  such  circumstances :  Dorson  v.  Sward, 

such  of  the  services  rendered  as  were  2  W.  Va.,  511. 

lawful    in    their    character,    and    not  Knowledge  on  the  part  of  the  lender 

against  public  policy;  where  there  is  no  that  money  was  borrowed  for  an  illegal 

distinct  evidence  of  their  value,  and  purpose  does  not  affect  his  right  to  re- 

they  are  blended  and  have  not  been  in  cover,  unless  it  was  his  object  and  pur- 

any  way  separated  or  disconnected  from  pose  that  it  should  be  so  used :  Bond  v. 

the  illegal  services,  and  are  not,  in  fact,  Perkins,  4  Heisk.  (Tenn.),  864. 

capable  of  such  severance  or  disconnec-  In  an  action  based  upon  a  contract 

tion  :  Brown  v.  Brown,  84  Barb.,  634 ;  of  loan  of  money  between  plaintiff  and 

Widon  V.  Webb,  20 Ohio  St.,  431 ;  Brig-  defendant,  it  is  not  material  whether  a 

ham  V.  Potter,  14  Gray,  522.  prior  agreement  between  the  plaintiff 

The  mere  knowledge,  on  the  part  of  and  a  third  person,  under  which  the 

the  lender  of  money,  of  the  illegal  use  money  loaned  to  the  defendant  was 

that  the  borrower  intends  to  make  of  paid  to  the  plaintiff  as  part  of  its  con- 

the  money,  is  not  enough,  of  itself,  to  sideration,  is  against  public  policy  or 

fix  the   stain  of    illegality  upon  the  not:  Wintermutev.  Stinson,  16  Minn., 

lender.      In  order  to  do  this,  it  must  468. 

appear  that  the  lender  made  the  loan  Where  a  promissory  note  was  given 

on  his  part  to  furnish  the  money  to  en-  by  A.  as  principal  and  B.  as  surety,  the 

able    the  borrower  to  do  the  illegal  consideration  of  which  was  the  being 

act :    McOavock  v.  Puryear,  6  Coldw.  a  substitute  in  the  Confederate  army, 

(Tenn.),  84.  and  afterwards  the  surety,  at  the  re- 

If  money  be  lent  to  aid  in  the  accom-  quest  of  the  principal,  paid  off  the  note, 

plishment  of  an  illegal  purpose,  such  and  the  principal  gave  his  note  to  the 

illegality  is  not  purged  by  the  borrower  surety  for  the  amount  paid  :  Held,  that 

failing  to  so  apply  the  money  :  Kings-  the  last  contract  was  not  affected  by 

bury  V.  Flemming,  66  N.  C. ,  524.  the  illegality  of  the  original  note,  nor  by 

A  security  taken  for  a  bona  fide  loan  any  knowledge  which  the  surety  may 

of  money  is  not  fraudulent  and  void,  have  had  of  that  fact :  Powell  v.  Smith, 

merely  because  the  money  was  lent  to  66  N.  C,  401,  5  Am.  L.  T.  Rep.,  855  ; 

enable  the  borrower  to  leave  the  country  McElroy  v.   Maclear,  7  Cold.  (Tenn.), 

in  order  to  escape  from  his  creditors :  140  ;  McGavock  v.   Puryear,   6  Cold. 

Hall  V.  Kissock,  11  U.  C.  Q.  B.,  1.  (Tenn.),  34. 

Where  possession  of  goods  has  been  See  Kingsbury  d.  Fleming,  66  N.  C, 

taken  under  a  bill  of  sale,  part  of  the  524. 

consideration  for  which  is  money  ad-  If  a  plaintiff,  seeking  to  recover  a 

vanced  for  the  b&na  fide  purpose  of  ob-  claim,  can  establish  it  only  through  the 

taining  security  for  a  pre-existing  debt,  medium  of  an  illegal  agreement   be- 

the  transaction  is  not  invalid  tliough  tween  himself  and  the  defendant,  he 

the  creditor  be  aware,  at  the  time  of  must  fail ;  but  if  the  cause  of  action 

the  advance,  that  the  debtor  has  com-  be  unconnected  with  such  illegal  agree- 

mitted  felony  and  intends  to  leave  the  ment,  and  founded  upon  a  distinct  and 

country,  and  to  apply  a  portion  of  the  collateral  consideration,  a  recovery  may 

money  advanced  for  that  purpose  :  Ba-  be  had. 

got  V,  Arnott,  Ir.  Rep.,  2  C.  L.,  1,  dis-  A.   the  assignee  of  a  lottery  granted 
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hj  the  state  of  Rhode  Island,  and  the  the  negotiation,  the  mortgage  taken  by 
proprietor  of  all  the  tickets  in  sach  lot-  them  for  such  consideration  is  void  . 
tery  not  sold  at  the  time  of  draw-  Fellows  v.  Hyring,  23  How.  Pr.,  280. 
ing.  intrusted  C,  residing  in  Hartford,  Money  lent  for  the  purpose  of  gam- 
in this  state,  who  then  was,  and  for  a  ing,  or  of  playing  at  an  illegal  game, 
long  time  had  been,  the  agent  of  A.,  for  cannot  be  recovered  back  :  21  Eng.  R. , 
the  sale  of  tickets  in  such  lottery,  with  a  532  note;  1  Story  on  Cont.  (5th  ed.), 
large  number  of  ticlLets  to  sell  or  return,  |  762;  McKinnell  v.  Robinson,  8  M.  & 
which  were  held  by  C,  as  the  agent  of  W.,  434 ;  White  v.  Buss,  3  Gush.,  448  ; 
A.,  at  the  time  of  the  drawing  of  the  Sampson  «.  Whitney,  27  La.  Ann., 
lottery.  One  of  the  tickets  so  held  by  294;  Morgan  v,  Oroff,  5  Den.,  3G4,  4 
C.  drew  a  prize  of  $30,000.  By  a  fraud-  Barb.,  524;  Swift  «.  Adkins.  2  Lea 
ulent  combination  with  D.,  C.  obtained  (Tenn.),  137;  Mordecai  v.  Dawklns,  9 
information  of  that  fact  in  advance  of  Richaidson  (S.C.),  262;  Rnckman  r. 
the  mail,  and  in  his  return  of  sales  to  Bryan,  8  Den.,  840  ;  Alfriend  v.  Hughes. 
A.,  included  such  prize  ticket  as  sold  4  Bush  (Ky.),  40. 
to  D.  before  the  drawing.  So  one  who  signs  a  note  to  secure 

C.   and  D.    afterwards  caused  this  money  bet  on  election :    Harley  v.  Sta- 

ticket  to  be  presented  to  A.  for  payment  pleton,  24  Mo.,  244. 

of  the  prize,  representing  D.  as  the  b&na  See  Craige  v.  Missouri,  4  Peters,  410; 

Jide  owner  thereof,  and  A.,  being  ig-  Kingsbury  o.  Fleming,  66  N.  C,  524; 

norant  of  the  fraud,  thereupon  paid  the  Bailey  v.  Omahoney,  ^  N.  Y.  Superior 

prize.     On  a  bill  in  chancery,  brought  Ct.  R. ,  239 ;  Bailey  v.  Duffy,  14  Penn. 

by  A.  against  C.    and   D.    to  recover  St.  R.,  18;   7  Alb.  L.  J.,  310;    Leavitt 

back  the  money  so  paid,  it  was  held  «.  Blatchford,  5  Barb.,  9,  3  N.  Y.,  19; 

that  the  agency  of  C.  to  seU  terminated  Nellis   v.   Clark,   4    Hill,    480-1 ;    20 

with  the  drawing  of  the  lottery,  and  he  Wend.,   24;    Walker   v.   Jeffries,  45 

thereupon  became  a  mere  depositary;  Miss.,  160. 

that  the  fraudulent   combination  be-  Where  one  gave  money  to  another 

tween  C.  and  D.,  and  the  consequent  to  bet  on  election,  but  he  did  not  do  so, 

injury  to  A.,  were  entirely  independent  held  the  depositary  could  recover  back 

of  any  act  in  which  A.  hod  participated  the  money  :  Morgan  v.  Groff,  4  Barb., 

prohibited   by  the  laws  of  this  state,  524  ;  Merritt  «.  Millard,  5  Bosw.,  645, 

'and  consequently  that  A.  was  not  pre-  10  Bosw.,  810,  3  Abb.  Ct.  App.  Dec., 

eluded  from  a  recovery  on  the  ground  291 ;   Fogarty  v.  Jordan,  2  Hob.,  319, 

of  his  being  in  pari  delicto  :  Phalen  v.  824  ;   Murray  o.  Vanderbilt,  39  Barb., 

Clark,  19  Conn.,  420.  141  ;   Pointer  v.  Smith,  7  Heisk.,  137 ; 

Where  one  party  to  an  illegal  and  Brooks  v.  Martin,  2  Wall.,  70  ;  Wilson 
void  parol  contract  performs  on  his  i^.  Owen,  30  Mich.,  474. 
part,  and  then  takes  from  the  other  a  Where  an  illegal  contract  has  been 
covenant  to  perform- on  his  part,  the  fully  executed,  and  money  paid  there- 
covenant  is  void.  under  remains  in  the  hands  of  a  mere 

And  the  covenant  is  void  although  it  depositary  who  holds  the   money  for 

\  has  a  new  and  legal  consideration,  pro-  the  use  of  one  of  the  parties  to  the  con- 

vided  it  is  also  founded  upon  the  ori-  tract,  an  action  brought  to  recover  the 

ginal  illegal  contract.  money  so  held  will  be  sustained. 

A  seal  does  not  protect  an  illegal  con-  A  third  person  who  receives  money 

tract  nor  prevent  inquiry  into  the  le-  from  one  party  to  be  paid  to  another, 

gality  of  the  consideration.  which  payment  could  not  have  been 

Every  new  agreement  entered  into,  enforced  between  the  two   parties  on 

for  the  purpose  of  carrying  into  effect  account  of  the  illegality  of  the  trans- 

any  of  the  unexecuted  provisions  of  a  action  between  them,  cannot  interpose 

previous  illegal  contract,  is  void :  Gray  such  illegality  as  a  defence  to  an  ac- 

9.   Hook,   4  N.   Y.,   449,   reversing  6  tion  brought  against  him  to  enforce 

Barb.,  898  ;  Leavitt  v.  Palmer,  3  N.  Y.,  payment. 

19  ;  Niver  v.  Best,  10  Barb.,  369  ;  Sen-  Where,  however,  the  recovery  of  the 

eca,  etc.,  v.  Lamb,  26  Barb.,  595.  money  requires  the  enforcement  by  the 

Where  parties  knowingly  advance  court  of  any  of  the  unexecuted  pro- 
means  to  aid  another  to  compromise  a  visions  of  the  illegal  contract,  no  action 
felony,  and  are  present  and  assist  in  can  be  maintained  :  Woodworth  v.  Ben- 
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nett,  43  N.  Y..  273  ;  Niver  v.  Best,  10  termine  wagers,  or  to  compel  parties  to 

Barb.,  369  :  Pepper  v.  Haight,  20  Barb.,  pay  their  bets  :  Waterman  v.  Backland, 

429 ;   Oneida,  etc.,  v.  Ontario,  etc.,  21  1  Mo.  App.,  45 ;   Ramsey  v.  Berry,  65 

N.  Y..  490.  Maine.  570. 

If  the  note  sued  on  exhibits  on  its  Lotteries  are,  in  their  nature,  preju- 

f ace  an  illegal  contract  and  had  been  dicial  to  the  public  morals :     Stone  v. 

executed  in  consideration  for  a  pre-er-  State  of  Mississippi,  10  Cent.   L.  J., 

isting  note,  the  plaintiff  cannot  recover  449  ;  1  Ky.  L.  R.,  146,  Supreme  Court 

the  amount  of  the  first  note  and  inter-  United    States,    not   yet    reported    in 

est  thereon-.     The  court  should  have  Otto. 

dismissed  the  suit  brought  upon  the  Chief  Justice  Waite  said  (10  Cent, 

note  :   Cate  v.  Blair,  6  Coldw.  (Tenn.),  L.  J.,  450) :  "  That  they  are  demoraliz- 

639.  ing  in  their  effects,   no   matter  how 

A  contract  supported  by  a  promise  carefully  regulated,  cannot  admit  of  a 

to  do  two  things,  one  of  which  is  legal  doubt.*'    Again  (p.  169):   "Nolegis- 

and  the  other  illegal,  may  be  enforced  lature  can  bargain   away  the  public 

as  to  that  which  is  legal,  unless  the  health,   or  the   public   morals.     The 

two  are  so  bound  together  and  min-  people  themselves  cannot  do  it,  much 

gled  that  they  cannot  be  separated,  in  less  their  servants." 

which  case  the  whole  promise  will  be  In  Phalen  v.  Virginia  (8  How.  U.S., 

treated  as  void  :   Casady  v.  Woodbury  168),  Judge  Grier  said  :    "  Experience 

County,  13  Iowa,  113.  has  shown  that  the  common  forms  of 

A  note  given  during  the  late  war  for  gambling  are  comparatively  innocuous 
money  borrowed  expressly  for  the  pur-  when  placed  in  contrast  with  the  wide- 
pose  of  paying  taxes  to  a  county  in  one  spread  pestilence  of  lotteries.  The 
of  the  rebellious  states  was  not  founded  former  are  confined  to  a  few  persons 
upon  an  illegal  consideration,  and  the  and  places,  but  the  latter  infests  the 
lender  may  recover  upon  it :  Williams  whole  community  ;  it  enters  every 
V.  Munroe,  67  N.  C,  133.  dwelling;   it  reaches  every  class;   it 

Where  a  county  contracted  a  debt  preys  upon  the  hard  earnings  of  the 

during  the  late  war  for  the  purpose  of  poor  ;    it  plunders  the    ignorant  and 

equipping  soldiers   for  the  Confeder-  simple." 

ate  service,  and    afterwards  borrowed  A  sale  of  lottery  tickets  being  illegal, 

Qioney  to  pay  that  debt ;    held  that  a  a  lease  of  premises  to  be  used  for  the 

recovery  can  be  had  on  a  bond  given  purposes  of  such  sale  is  void,  and  the 

for  such  money,  on  the  ground  that  the  rent  reserved  therein  cannot  be  recov- 

illegality  is  too  remote  :    Poindexter  v.  ered  :  Edelmuth  v.  McGarren,  4  Daly, 

Davis,  67  N.  C,  112.  467,  45  How.  Pr.,  191. 

A  party  claiming  title  to  personalty  A  person  who  is  employed  to  sell 

through  an  illegal  transaction  cannot  lottery  tickets,   after    having    sold    a 

resist  an  action  by  one  whose  title  is  quantity  of  tickets  refused  to  pay  over 

bare  possession  only.  the  money.    Held,  that  as  the  lottery 

A.  was  the  owner  of  a  ticket  in  a  was  illegal,   every  contract   made  in 

lottery,  which  he  passed  over  to  B.  furtherance  was  void,  and  that  no  ac- 

The  evidence    was    conflicting    as  to  tion  would  lie  to    recover    back   the 

whether  the  transaction  was  a  gift  of  money  :  Negley  f),  Devliu,  12  Abb.  (N. 

the  ticket  and  of  whatever  it  might  S.),  210. 

draw,  or  whether  it  was  handed  to  B.  So,  money  advanced  to  an  agent  by 
to  obtain  what  it  might  draw,  as  agent  the  managers  of  a  lottery  to  forward 
for  A.  The  ticket  drew  a  pair  of  the  sale  of  tickets  by  him  in  this  state 
horses,  of  which  B.  obtained  posses-  cannot  be  recovered  back  :  Rolfe  «. 
sion.  A.  transferred  all  his  right  to  Delmar,  7  Rob. ,  80. 
K.,  who  went  to  B.  and  by  threats  and  If  a  check  be  given  solely  for  money- 
menaces  succeeded  in  acquiring  posses-  lost  at  "  faro,"  the  consideration  is  ille- 
sion  of  the  horses :  gal,  and  it  is  void  as  between  the  ori- 

In  an  action  of  replevin  by  B.  against  ginal  parties. 

K.,  held  that  B.  could  recover:    Elist-  If  before  trial,  notice  be  given  that 

ner    v.   Newhouse,    4  Weekly    Notes  defendant    will    require    plaintiff    to 

(Sup.  Ct.  Pa.),  452.  prove  the  manner  in  which  ne  received, 

Courts  of  justice  will  not  sit  to  de-  and  the  consideratioi^  ho  pa|d  tQT  the 

g5  Eng.  Rep.  83 
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check,  and  defendant  shows  that  the  gence  on  his  part ;  but  after  demand, 

check  was  void  as  between  the  original  the  depositor  may  recover  his  money 

parties,  plaintiff  must  show  that  he  paid  Morgan  v.   Beaument,   121  Mass.,    7 

value  to  entitle  him  to  recover:  Fuller  McLain  v.   Huffman,    SO    Ark.,   428 

V.  Hutchings,  2  Labatt,  (Cal.),  08.  Oilman  v.  Woodcock,  69  Maine.  118 

If  the  parties  to  an  illegal  wager  de-  Pettillen  v.  Hippie.  90  Ills. ,  420  ;  At- 

posit  money  with  a  stakeholder,  and  wood  v.  Weeden,  12  R.  I.,  293. 

after  the  wager  is  decided  against  one  A  lease  of  premises  for  a  bowling 

of  the  parties,  he  contends  that  he  is  alley  is  illegal :  Updike  v.  Campbell, 

the  winner,  demands  the  whole  of  the  4  E.  D.  Smith,  570. 

deposit,  and  forbids  its  payment  to  the  In  DeOroot  v.  Vanduzer  (20  Wend., 

otlu^r  party,  but  does  not* demand  the  890,    reversing    17  Wend.,    170).    the 

return  of  his  half  of  the  deposit,  he  court  of  errors  held  that  a  broker  who 

cannot  maintain  an  action    for    such  undertook  to  "aid"  in  violation  of  a 

half  against  the  other  party  after  the  law,  could  not  recover, 

stakeholder  has  paid  the  whole  deposit  One    cannot    recover  for  building  a 

to  the  winner;  although  the  latter  re-  nine-pin  alley,   if  illegal:    Spingraw 

ceived  it  with  knowledge  that  the  plain-  i^.  McElwain,  6  Ohio.  44. 

tig  had  forbidden  its  payment  to  him  :  Contra :  Michael  t.  Bacon,  49  Mo., 

Patterson  v.  Clark,  126  Mass.,  681.  474  ;  Bishop  «.  Henry.  34  Tex..  245. 

A  .waffer  on  a  horse  race  is  illegal  A  plaintiff   cannot  recover  for  his 

and  void,  and  the  winner  cannot  re-  personal  services,   portions  of  which 

cover  from  the  stakeholder  more  than  were  rendered  in  an  employment  of 

his  own  deposit :  McLain  t.  Huffman,  selling  liquors  unlawfully,  the  contract 

30  Ark..  428.  of  service  being  an  entirety,  bat  he  is 

In  trover  to  recover  the  value  of  a  not  to  be  prevented  from  recovering 
mare  lost  on  a  wager,  on  a  horse  race,  for  his  services  contracted  to  be  ren- 
it  is  error  in  an  instruction  to  make  dered  in  a  lawful  employment,  merely 
the  plaintiff's  right  to  recover  depend  because  during  the  term  of  his  employ- 
upon  the  fact  that  the  animal  was  ment  he  occasionally  assisted  his  em- 
taken  against  the  will  and  protest  of  ployer  in  such  unlawful  business  gra- 
the  plaintiff.  The  action  lies,  although  tuitously.  not  expecting  or  seeking  any 
the  plaintiff  may  have  voluntarily  given  compensation  therefor:  Goodwin  v. 
possession :  Richardson  v.  Kelly.  85  Clark,  65  Maine.  280. 
Ills..  491.  The  plaintiff,  a  counsellor  at  law,  in- 

A.  and  C.  made  a  bet  on  the  presi-  stigated  the  defendant  with  others  to 
dential  election,  and  deposited  the  engage  in  a  riot,  and  promised  to  de- 
stakes  with  W.  Afterwards  becoming  fend  them  if  they  were  prosecuted, 
dissatisfied  with  the  stakeholder,  they  The  defendant  was  prosecuted,  and  em- 
demanded  their  money,  and  received  ployed  the  plaintiff  to  defend  him  ;  the 
W.'s  note  for  the  amount  with  two  in-  plaintiff  afterwards  sued  him  for  his  ser- 
dorsers.  A.  had  the  note  discounted  vices  and  disbursements  in  defending 
at  the  bank,  and  while  it  was  in  bank,  him.  Held,  that  he  could  not  recover, 
assigned  it  to  plaintiff.  The  note  went  If  there  had  been  nothing  unlawful  in 
to  protest.  In  an  action  by  plaintiff  the  acts  of  the  defendant,  yet  the  plain- 
against  W.  and  his  indorsers,  the  jury  tiff  could  not  recover,  as  his  servions 
found  that  the  plaintiff  was  not  a  oona  were  rendered  upon  consideration  of 
fids  holder  for  value,  and  without  no-  the  performance  of  those  acta,  and  in 
tice  :  Held,  that  plaintiff  could  not  re-  fulfilment  of  his  promise  to  render 
cover.  Held,  further,  that  the  note  them  if  the  acts  were  performed, 
was  tainted  with  illegality  in  its  ori-  But,  aside  from  this  view,  the  un- 
gin,  and  could,  therefore,  be  good  only  lawfulness  of  the  acts  which  the  plain- 
in  the  hands  of  a  purchaser  for  value  tiff  procured  the  defendant  to  perform 
in  good  faith,  and  without  notice  :  At-  vitiated  the  whole  contract  between 
wood  V.  Weeden,  12  R.  I.,  298.  the  parties,  and  on  grounds  of  public 

No  right  of  action  accrues  against  a  policy  the  plaintiff  ought  not  to  be  al- 

bailee  or  stakeholder  before  demand,  lowed  to  recover :  Treat  v.  Jones,  28 

and  a  refusal  to  deliver  the  deposit  un-  Conn.,   384;    Arrington  v,    Sneed,  18 

less  there  has   been  a  wrongful  con-  Tex.,  135. 

version  ur  some  loss  by  gross  negli-  During:  the  late  rebellion  B.  engaged 
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in  iUicit  trade  with  the  enemy,  was 
detected  by  A.,  and  to  prevent  his  ex- 
posure to  the  authorities  he  paid  A. 
$1,000:  Held,  B.  could  not  recover  it 
back  :  Arter  v.  Byington,  44  Ills.,  468. 

The  law  will  not  aid  either  party  to 
enforce  an  agreement  entered  into  for 
the  purpose  of  advancing  th&  selling 
price  of  stock  by  means  of  fictitious 
dealings,  designed  to  produce  a  false 
impression  on  the  minds  of  observers 
concerning  their  real  value,  and  in  that 
way  to  induce  them  to  invest  their 
money  in  such  stocks.  Such  an  agree- 
ment is  void  and  against  public  policy: 
Livermore  v.  Bushnell,  5  Hun,  S^. 

An  action  is  not  maintainable  to  re- 
cover the  rent  of  lodgings  knowingly 
let  for  the  purposes  of  prostitution  :  2 
Chitty  on  Cont.  Qlth  Am.  ed.),  980. 

Nor  for  a  coacn  hired  to  a  prostitute 
to  be  used  to  attract  men :  Fearce  v. 
Brooks,  L.  R.,  1  Exch.,  212. 

So  for  board  and  lodging  of  a  prosti- 
tute :  Meckbee  v.  Griffith,  2  Cranch, 
C.  C.  R.,  836. 

But  see  4  Am.  Law  Times  Rep.,  107 ; 
10  Amer.  Law  Reg.  (N.S.),  564  note; 
Mahood  i;.  Tealza,  26  La.  Ann.,  108. 

Marriage  brokerage  contracts,  to  pay 
one  a  sum  of  money  on  condition  that 
he  will  bring  about  a  particular  mar- 
riage, are  contrary  to  public  policy, 
illegal  and  void,  though  the  marriage 
contract  when  entered  into  would  be 
legal :  Addison  on  Cont.  (6th  Eng.  ed.), 
735 ;  Crawford  v,  Russell,  62  Barb.,  92. 

If  in  defence  against  an  action  to 
recover  money  paid  to  the  defendant's 
use,  at  his  request,  he  proves  that  a 
ceremony  of  marriage  had  been  per- 
formed between  him  and  the  plaintiff, 
and  they  were  living  together  as  hus- 
band and  wife  when  she  made  the  pay- 


ment, she  is  not  estopped  from  proving 
that  she  had  a  previous  husband  living 
at  the  time  of  such  ceremony;  and  if  it 
appears  that  the  defendant  knew,  at 
the  time  of  the  payment,  that  his  mar- 
riage with  her  was  invalid,  she  may 
recover,  although  she  knew  it  also : 
Robins  v.  Potter,  98  Mass..  532. 

An  agreement  to  procure  witnesses 
to  testify  to  a  certain  state  of  facts  is 
immoral,  and  against  public  policy : 
Patterson  v.  Donner,  48  Cal.,  869. 

A  note  given  to  a  bank  in  considera- 
tion of  assurances  on  the  part  of  its 
officers  that  they  would  sign  a  petition 
to  the  judge  for  clemency  towards  a 
relative  of  the  makers  who  is  under 
arrest  for  robbing  the  bank,  or  that  they 
would  be  more  likely  to  do  so,  or  that 
in  any  manner  they  would  exercise,  or 
be  more  likely  to  exercise,  influence 
with  the  court  to  secure  a  lighter  sen- 
tence, is  based  upon  a  consideration 
opposed  to  public  policy,  and  is  con- 
sequently void  ;  and  this,  upon  the 
eround  of  the  tendency  of  such  an  un- 
derstanding to  encourage  deception  of 
the  judge,  and  to  mislead  him  in  the 
facts  upon  which  his  judicial  action 
should  be  based :  Bucle  v.  First  Nat. 
Bank  of  Paw  Paw,  27  Mich.,  294. 

Putting  the  title  to  one's  lands  in 
the  name  of  another,  with  the  avowed 
purpose  of  escaping  liability .  to  be 
drafted  under  the  late  enlistment  act 
of  Congress,  was  not  in  contravention 
of  either  the  policy  or  provisions  of 
that  act,  no  property  qualification  hav- 
ing been  thereby  required  to  make  one 
liable  to  be  drafted  ;  hence  that  act.  of 
itself,  does  not  deprive  such  grantor  of 
the  right  to  compel  a  reconveyance  of 
the  property  to  him :  Cannon  v.  Can- 
non, 26  N.  J.  Eq.,  816. 
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[8  Chancery  Division,  768.] 
Fry,  J.,  May  11,  1877.      C.A.,  Feb.  26;  March  1 ;  May  28,  1878. 

Homer  v.  Homer. 

[1876     H.     248.] 

WiU — CoTuiruetion — Mvtdetcnj^ion — Worda  "at  or  toUhin" — Devise  of  all  TedaUn'e 
Lands  "  situate  at  or  within  I)." — Contiguous  Land  not  wUhin  D. — Devise  of  all  7es- 
iator^s  Lands  **  situate  at  O.^  in  the  Occupation  of  8.** — Land  at  0.  in  the  Occupa- 
tion of  J. — Falsa  Demonstratio — Argument  ab  inconvenienU — Suit  be/ore  Jadieaiure 
Ad — Construction  of  L^al  Devises — Order  to  proceed  wider  new  Practice. 

A  testator  devised  all  his  lands  *'  situated  at  or  within  D.,  in  the  occupation  of  J.** 
The  testator  was  seised  of  two  farms,  both  in  the  occupation  of  J.  The  greater  part 
of  each  of  the  farms  was  within  the  parish  of  D.,  but  three  closes  of  one  and  one 
close  of  the  other  were  respectively  situate  in  an  adjoining  parish.  In  each  cam 
the  portion  which  was  not  in  the  parish  of  D.  immediately  adjoined '  the  remainder 
of  the  farm,  and  was  only  separated  from  it  by  the  parish  boundary,  which  waa,  in 
the  one  case,  a  high  road,  and  in  the  other,  a  fence.  In  the  latter  case  the  pariah 
church  of  D.  was  only  a  few  yards  distant  from  the  fence  : 

Held,  reversing  the  decision  of  Fry,  J.,  that  the  devise  comprised  the  fonr  closes 
adjoining  the  parish  of  D. 

The  testator  also  devised  all  his  land  "situate  at  G.,  in  the  occupation  of  S."  : 

Held  (affirming  the  decision  of  Fry,  J.),  that  this  devise  did  not  include  land  situ- 
ate at  G.,  but  in  the  occupation  of  J. 

759]    *Observations  on  the  use  of  the  argument  ab  tfuxmvenimH  in  the  con- 
struction of  wills. 

A  suit  having  been  instituted  just  before  the  Judicature  Act  came  into  operation, 
to  ascertain  the  construction  of  legal  devises,  an  order  was  made  at  the  trial  that  the 
cause  should  proceed  under  the  new  practice. 

KiCHARD  Homer,  by  his  will,  dated  the  11th  of  June, 
1847,  devised  his  freehold  estate  called  Bromley  Hall,  and 
his  other  freehold  estate  late  Peskalls,  in  the  parish  of  Kings- 
winford,  and  also  all  his  copyhold  hereditaments  situate  at 
Sedgley,  and  also  all  his  manor  of  Bormstone,  and  all  his 
messuages,  tenements,  lands,  and  hereditaments,  situate  at 
or  within  Dormstone  aforesaid,  and  at  Stock  Green,  in  the 
parish  of  Fladbury,  and  then  in  the  several  occupations  of 

Josiah  Green  and Summers  and  John  Ganderton,  and 

also  his  estate  called  the  High  Barns,  and  also  all  his  estate 
in  the  parish  of  Kingsnorton,  unto  and  to  the  use  of  his  only 
child  Charles  Kemp  Homer  and  his  assigns  during  his  life ; 
and  from  and  after  his  decease  the  testator  gave  and  devised 
all  that  his  said  manor  of  Bormstone,  and  all  his  messuages, 
tenements,  and  lands  situated  at  or  within  Bormstone  afore- 
said, then  in  the  occupation  of  the  said  Josiah  Green,  and 
all  his  lands  situated  at  Stock  Green  aforesaid,  then  or  late 

in  the  occupation  of Summers,  to  the  uses  and  uipon  the 

trusts  therein  mentioned,  under  which  the  plaintifr,  Eliza- 
beth Anne  Homer,  a  great-granddaughter  oi  the  testator, 
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was,  at  the  date  of  the  filing  of  the  bill,  entitled  as  legal  ten- 
ant in  tail  in  possession.  And  from  and  after  the  decease  of 
his  son  C.  K.  Homer  the  testator  devised  his  estate  called 
High  Barns  and  his  copyhold  hereditaments  at  Sedgley  re- 
spectively to  and  upon  certain  other  uses  and  trusts.  And 
from  and  after  the  decease  of  his  said  son  C.  K.  Homer  he 
gave  and  devised  all  that  his  '^  messuage,  tenement,  and  es- 
tate situate  at  or  within  Bormstone  aforesaid,  with  the 
several  lands,  hereditaments,  and  appurtenances  thereunto 
belongirig,  called  the  Quarrv  Farm,  then  in  the  occupation 
of  the  said  John  Ganderton,''  to  and  upon  certain  other  uses 
and  trusts  therein  declared.  And  the  testator  devised  his 
estate  called  Bromley  Hall,  and  his  estate  late  Peskalls  (sub- 
iect  to  the  life  estate  of  C.  K.  Homer),  and  all  other  his  free- 
hold estates  in  the  parish  of  Kingswinford  not  thereinbefore 
devised,  and  all  his  hereditaments  situate  in  the  parish  of 
Dudley,  and  all  his  *  undivided  one-third  part  of  and  [760 
in  certain  other  specified  estates  in  the  parish  of  Kingswin- 
ford, and  his  leasehold  messuage  called  Pedmore  Hall,  and 
all  other  the  real  estates  whatsoever  and  wheresoever,  and 
also  all  other  the  leasehold  estates  whatsoever  and  whereso- 
ever of  or  to  which  he  should  be  seised  or  possessed  or  enti- 
tled at  the  time  of  his  decease  not  thereinbefore  otherwise 
disposed  of,  to  trustees,  upon  trust  for  sale  and  investment 
of  the  proceeds  upon  certain  trusts  in  the  will  declared. 

The  testator  died  on  the  11th  of  June,  1847. 

The  testator  at  the  time  of  his  decease  was  possessed  of 
the  manor  of  Dormstone,  in  the  countv  of  Worcester,  and 
also  of  three  freehold  farms  situate  wholly  or  in  part  within 
the  limits  of  the  parish  of  Dormstone,  viz.,  {a)  a  farm  called 
the  Bag  End  Farm,  in  the  occupation  of  Josian  Green.  This 
farm  consisted  of  a  farm  house  and  sixteen  closes  of  land. 
The  farm  house  and  fifteen  of  the  closes  were  within  the 
parish  of  Dormstone,  and  the  other  close  was  situate  in  the 
adjoining  parish  of  Inkberrow,  but  adjacent  to  one  of  the 
fifteen  closes,  and  separated  from  it  by  a  hedge  only.  (6)  A 
farm  called  the  Manor  Farm,  also  in  the  occupation  of  Josiah 
Grreen.  This  farm  consisted  of  a  farm  house  and  eleven 
closes  of  land.  The  farm  house  and  eight  of  the  closes  were 
within  the  parish  of  Dormstone,  and  t^e  other  three  closes 
were  situate  in  the  adjoining  parish  of  Kington.  The  high 
road  leading  from  Kington  towards  Stock  Green  was  tne 
boundary  line  between  the  two  parishes  of  Ddrmstone  and 
Kington  ;  and  two  of  the  three  closes  abutted  on  the  high 
road,  and  were  separated  by  it  from  the  other  portion  of  the 
farm,  and  the  third  of  the  three  closes  was  adjacent  to  the 
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Other  two.  (c)  A  farm  called  the  Quarry  Farm  in  the  occu- 
pation of  John  Ganderton.  This  farm  was  wholly  within  the 
parish  of  Dorms  tone  and  no  question  as  to  it  arose  in  this 
action.  The  parish  and  manor  of  Dormstone  were  coex- 
tensive. 

At  the  time  of  his  decease  the  testator  was  also  possessed 
of  two  closes  of  land  situate  at  or  near  Stock  Green,  in  the 
parish  of  Fladhury  ;  one  of  those  closes  was  at  the  death  of 

the  testator  in  the  occupation  of Summers  as  tenant 

thereof,  and  no  question  arose  in  the  action  in  respect  of 
that  close  ;  the  other  was  at  the  death  of  the  testator  in  the 
occupation  of  Josiah  Green. 

The  Bag  End  and  Manor  Farms  were  adjacent  to  each 
761]  other,  *and  Dormstone  church  was  only  a  few  yards 
distant  from  that  portion  of  the  Bag  End  Farm  which  was 
in  Inkberrow  parish.  The  parish  of  Dormstone  contained 
almost  730  acres  of  land ;  there  were  several  houses  in  vari- 
ous parts  of  it,  but  there  was  no  village  within  or  on  the  con- 
lines  of  the  parish.  Inkberrow  church  was  distant  about 
three  miles  from  the  close  in  that  parish,  and  Kington  church 
was  about  the  same  distance  from  the  closes  in  the  parish 
of  Kington.     The  testator  was  not  at  the  time  of  his  decease 

I)08sessed  of  or  entitled  to  any  messuages,  tenements,  or 
ands  in  the  parish  of  Dormstone  other  than  those  to  which 
reference  has  been  made. 

The  bill  in  this  suit  was  filed  on  the  27th  of  October, 
1875,  against  the  trustees  of  the  will,  for  the  purpose  of  ob- 
taining a  declaration  that  under  the  devise  oi  the  testator's 
lands,  "situate  at  or  within  Dormstone,"  were  included  the 
three  closes  situated  in  Kington  parish,  and  the  one  close 
situate  in  Inkberrow  parish,  and  a  declaration  that  under 
the  devise  of  all  his  lands  "situate  at  Stock  Green,  then  or 

late  in  the  occupation  of Summers,"  was  included  the 

close  of  land  situate  at  Stock  Green  which  was  in  the  occu- 
pation of  Josiah  Green. 

There  was  evidence  that  the  separation  of  the  three  closes 
in  Kington  parish  from  the  Manor  Farm,  and  of  the  close 
in  Inkberrow  parish  from  the  Bag  End  Farm,  would  seri- 
ously depreciate  the  value  of  those  farms  respectively. 

The  cause  was  heard  before  Mr.  Justice  Fry  on  the  11th 
of  Mav,  1877. 

Coofcson^  Q.C.,  and  Onslow^  for  the  plaintiff:  As  this 
suit  was  instituted  before  the  Judicature  Act  came  into  op- 
eration, an  objection  might  be  raised  as  to  the  Jurisdiction 
of  the  court  on  the  ground  that  the  devises  are  of  legal 
estates.    But  the  objection  may  be  removed  by  the  court 
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making  an  order  such  as  was  made  in  Provident  Perma- 
nent Building  Society  v.  Oreenhill{')y  that  the  cause  shall 
proceed  undet  the  new  practice. 

Fry,  J. :  If  the  other  side  do  not  object,  I  will  make  a 
similar  order  for  what  it  is  worth. 

*Cookson^  Q.C.,  and  Onslow^  for  the  plaintiff:  [762 
The  devise  to  C.  K.  Homer  for  life,  and  the  devise  in 
remainder  under  which  the  plaintiff  claims,  carried  the 
three  closes  in  Kington  parish  and  the  one  close  in  Inkber- 
row  parish.  These  closes  might  properly  be  spoken  of  as 
"at"  Dormstone.  The  testator  uses  tne  words  '*at  or 
within,"  ajid  the  word  '*at"  must  be  construed  as  meaning 
something  contiguous  to,  though  not  within,  the  parish  of 
Dormstone.  The  reference  to  the  occupation  of  Josiah 
Green  assists  the  argument,  and  shows  what  the  testator's 
intention  was.  If  he  had  said  in  the  several  occupations  of 
Green,  Summers,  and  Ganderton,  there  could  have  been  no 
doubt. 

,  [Fry,  J.:  Is  there  anything  to  show  that  the  name  of 
Dormstone  has  been  extended  by  popular  usage  to  any- 
thing but  the  manor  and  parish  ?] 

There  is  no  evidence  of  that,  fiut,  unless  the  word  "  par- 
ish" is  added,  Dormstone  is  not  a  definite  description  like 
"  London."  Richardson's  Dictionary  defines  "at ''as  mean- 
ing "near  approach,  nearness  or  proximity,  adjunction  or 
conjunction."  Dr.  Johnson  says  "At,  before  a  place,  notes 
the  nearness  of  the  place ;  as,  a  man  is  at  the  house  before 
he  is  in  it."  And  the  dictionaries  of  Latham  and  Webster 
give  similar  definitions.  The  principles  which  guide  the 
court  in  construing  gifts  like  this  are  shoim  in  AUwater  v. 
Attwdter  C) ;  Doe  v.  Bower  (') ;  Pogson  v.^§1ioma8  (*) ;  Doe 
v.  Oreathedi^). 

It  would  be  very  inconvenient  that  these  four  closes 
should  be  severed  from  the  rest  of  the  two  farms,  and  sold 
under  the  trust  for  sale  of  the  residue.  This  would  be  a 
very  capricious  intention  to  attribute  to  the  testator. 

[Fry,  J.:  In  Martineau  v.  Briggs  (')  the  House  of  Lords 
laid  it  down  clearly  that  the  argument  ah  in^onvenienti  can- 
not legitimately  be  resorted  to  unless  there  is  an  ambiguity 
on  the  face  of  the  will.  What  is  the  ambiguity  in  the  pres- 
ent case  which  can  authorize  me  to  attend  to  that  argument?] 

*The  words  "at  or  within  Dormstone,"  if  they  do    [763 

0)  1  Ch.  D.,  624.  (*)  6  Bing.  N.  C,  887. 

C)  18  Beav.,  880.  (*)  8  East,  91,  104. 

(»)  8  B.  A  Ad.,  468.  (•)  28  W.  R.,  889. 
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not  bear  the  construction  which  we  contend  for,  are  at  any 
rate  ambiguous. 

[Fry,  f.:  If  you  cannot  succeed  on  the  (fcnstrnction  of 
the  devise  of  the  life  estate  to  C.  K.  Homer,  you  cannot 
succeed  on  the  devise  in  remainder  1] 

We  admit  that. 

Karslake^  Q.C.,  and  Kenyan  Parker^  for  the  defendants, 
were  not  called  upon. 

Fry,  J.:  I  am  of  opinion  that  the  plaintiffs  construction 
is  not  the  true  one.  The  point  is  a  very  short  one,  and  I 
do  not  think  it  necessary  to  hear  counsel  for  the  defendants 
upon  it.  I  need  not  say  it  is  <][uite  possible  I  may  be  wrong, 
but  still  I  have  formed  an  opinion,  and  I  will  express  it  at 
once.  [His  Lordship  stated  the  facts  relating  to  the  Manor 
and  Bag  End  Farms.] 

There  is  no  doubt  a  probability  that  the  testator  would 
intend  and  desire  that  the  whole  of  these  two  farms  should 
pass  together,  and,  if  I  were  at  liberty  to  speculate  on  what 
nis  intention  was,  it  is  very  probable  I  should  be  inclined  to 
hold  that  he  would  have  desired  the  whole  of  these  proper- 
ties to  pass  together. 

[His  Lordship  then  stated  the  provisions  of  the  will, 
adding  :J 

The  will  concludes  with  a  residuary  gift  which,  in  my 
opinion,  is  large  enough  to  carry  anything  which  did  not 
pass  by  the  previous  portions  of  the  will.  The  present 
question  arises  under  the  first  of  the  gifts  in  remainder  on 
the  life  estate  of  C.  K.  Homer,  but  it  is  very  properly  ad- 
mitted by  Mr.  Cookson,  that,  if  the  closes  in  question  did 
not  pass  by  thj^gift  to  C.  K.  Homer  for  life,  they  did  not 
pass  by  the  devie  in  remainder  under  which  the  plaintiff 
claims.  Therefore  the  first  question  is,  did  the  four  closes 
in  question  pass  by  the  gift  to  C.  K.  Homer  for  life  ?  Tlie 
words  which  are  relied  upon  as  carrying  them  are  these: 
^'All  my  messuages,  tenements,  lands  and  hereditaments 
situate  at  or  within  Doritistone  aforesaid,  in  the  several  oc- 
cupations of  Josiah  Green  and Summers."  Now  it  can- 
not be  doubted  thaX  priToa  fdcie^  in  order  for  the  plaintiff 
to  succeed  in  her  contention  she  must  show  two  things. 
764]  She  must  show,  in  the  first  place,  that  ^these  parcels 
of  land  were  situate  at  or  within  Dormstone,  and,  secondly, 
that  they  were  in  the  occupation  of  Josiah  Green  or Sum- 
mers. We  have  nothing  to  do  with  John  G^nderton  now, 
because  the  property  in  his  occupation  went  in  a  different 
way  in  remainder.  That  these  parcels  were  in  the  occupa- 
tion of  Green,  is  not  in  dispute,  and  therefore  that  consid- 
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eration  is  satisfied  by  the  circumstances  of  the  case.  The 
question,  therefore,  turns  on  whether  or  not  these  closes 
come  within  the  description  ''situate  at  or  within  Dorm- 
stone  aforesaid." 

Now,  it  has  scarcely  been  contended  that  the  word  "at," 
as  applied  to  a  place  which  may  include  a  farm,  does  ex  vi 
termini  carry  anything  more  than  lands  within  that  place, 
and  I  think  that  is  the  true  meaning  of  ''at"  when  applied 
to  a  thing  which  may  include  another  thing.  When  you 
say  a  man  is  "at"  a  gate  or  "at"  a  door  you  do  not  mean 
that  he  is  within  the  gate  or  door,  but  when  you  say  he  is 
at  a  town  or  at  a  village  you  mean  that  he  Is  within  the 
town  or  village.  According  to  my  notion  of  the  ordinary 
meaning  of  the  English  language,  when  we  speak  of  a  man 
as  being  at  Oxford  or  at  Gloucester  we  mean  that  he  is 
within  the  ambits  of  those  respective  cities.  Therefore,  if 
they  had  stood  alone,  it  would  seem  to  me  not  to  be  capable 
of  argument  that  the  words  "lands  situate  at  Dormstone" 
meant  anything  but  lands  situate  within  the  parish  and 
manor  of  Dormstone,  or  that  they  could  include  lands  sit- 
uate near  but  not  within  Dormstone. 

But,  then,  Mr.  Gookson  has  used  this  argument.  He 
has  said  that  I  am  bound  to  ^ive  effect  to  every  word  in  the 
will,  if  effect  can  be  given  to  it ;  that  to  read  the  word  "at" 
in  the  way  in  which  I  propose  to  read  it  is  to  make  it  simply 
equivalent  to  the  word  "within,"  and  that,  therefore,  the 
expression  "at  or  within"  must  mean  within  or  without, 
provided  that  which  is  without  be  near.  He  says  that, 
"at"  being  used  in  conjunction  with  the  word  "within," 
the  expression  must  mean  something  more  than  "within," 
or  else  it  is  (autologous.  He  savs,  therefore,  it  must  in- 
clude something  without,  though  he  admits  that  that  which 
is  without  must  be  limited  by  the  condition  of  being  near. 
I  should  of  course  give  effect  to  the  word  "at"  as  separate 
from  the  word  "within"  if  I  could,  but  there  is  such  a 
thing  as  tautolo^,  and  ^that  thing  is  not  unknown  [765 
in  legal  dis|)ositions,  and  even  in  wills,  and  there  are  cir- 
cumstances under  which  you  are  unable  tp  give  a  separate 
meaning  to  tw6  words. 

Now  can  I  in  this  case,  without  doing  violence  to  the 
language  used  by  the  testator,  say  that  the  word  "at" 
means  without  but  near?  It  is  really  a  question  of  lan- 
guage. In  my  opinion  I  cannot.  Willing  as  I  shotild  be 
to  give  some  larger  effect  to  the  word  "  at '°  than  that  which 
is  carried  by  the  word  "within,"  if  I  could,  I  think  that  I 
cannot,  becadse  I  think  that  to  do  so  would  be  to  violate 
26  Eng.  Rep.  84 
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the  ordinary  meaning  of  language  as  used  by  ordinary 
Englishmen.  Therefore  I  am  not  able  to  accede  to  this  in- 
genious argument. 

Then  Mr.  Cookson  presents  a  further  argument  to  this 
effect.  He  says  that,  even  if  it  be  not  clear  that  "at" 
means  without  but  near,  by  reason  of  the  word  "within" 
being  coupled  with  it,  it  is  at  least  ambiguous,  and  that  to 
read  it  in  the  one  way  leads  to  a  convenient,  rational,  and 
probable  construction,  while  to  read  it  in  the  other  way  is 
so  highly  inconvenient  that  I  ought  not  so  to  read  it.  I 
called  his  attention  to  tlie  case  or  Martineau  v.  Briggs  (*) 
as  showing  to  how  great  an  extent  the  House  of  Loras  has 
rejected  the  argument  db  inconvenienti  in  the  construction 
of  wills,  and,  in  my  opinion,  it  is  an  argument  which  is  to 
be  had  recourse  to  with  extreme  unwillingness  on  the  part 
of  the  court.  That  it  is  eminently  probable  that  the  testator 
did  intend  that  these  properties  should  all  pass  together,  I 
concede,  but  that  is  not  the  question.  The  question  is 
whether  he  has  expressed  an  intention  that  they  should  so 
go.  I  am  of  opinion  that  there  is  nothing  so  ambiguous  in 
tlie  words  "at  or  within"  as  to  justify  me  in  looking  at  the 
inconvenience  which  it  is  said  will  follow  from  allowing 
these  four  parcels  of  land  to  pass  by  the  residuary  cift, 
and  therefore,  in  my  opinion,  I  cannot  give  effect  to  mr. 
Cookson' s  argument. 

There  is  one  other  observation  which  I  desire  to  make^ 
and  that  is  this,  that  the  same  expression,  "at  or  within 
Dormstone,"  occurs  in  the  subsequent  devise  of  the  Quarry 
Farm,  which  is  to  take  effect  after  the  death  of  C.  K.  Homer. 
Now  that  farm  was  in  the  occupation  of  John  Gander  ton, 
and  therefore  is  included  in  and  described  as  "at  or  within 
766]  Dormstone"  in  the  gift  to  C.  K.  Homer  *for  life. 
Now,  separating  Quarry  Farm,  as  the  testator  does  when 
he  comes  to  his  gifts  in  remainder,  he  still  describes  it  as 
"at  or  within  Dormstone."  It  is  admitted  that  the  whole 
of  that  farm  is  within  the  parish  and  manor  of  Dormstone, 
and  that  no  part  of  it  is  without  but  near,  and  therefore  I 
do  find  with  regard  to  this  very  place  Dormstone  the  word 
"at"  used  by  the  testator  in  a  sense  which  is  confessedly 
tautologous,  and  that  strongly  confirms  me,  if  confirmation 
were  needed,  in  thinking  that  the  word  "at"  is  tautologous 
when  used  in  respect  of  the  same  and  other  farms  in  the 
gift  to  the  tenant  for  life. 

An  argument  might  have  been  raised  that  the  material 
part  of  the  description  contained  in  the  will  is  in  reference 

(»)  28  W.  R.  889 
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to  the  occupations.  That  argument,  for  a  reason  which  is 
sufficiently  obvious,  was  rejected  by  Mr.  Cookson.  He  did 
not  suggest  that  the  description  of  the  lands  in  the  several 

occupations  of  Josiah  Green, Summers,  and  John  Gan- 

derton,  carried  the  whole  of  those  lands  in  whatever  parishes 
they  might  be.  That  argument  not  having  been  adduced, 
and,  as  1  think,  not  being  tenable  if  it  had  been  adduced,  I 
only  refer  to  it  to  show  that  my  attention  has  been  drawn  to 
it  as  a  point  which  might  have  been  urged,  though,  if  it 
had,  I  do  not  think  it  would  have  been  successful. 

I  think,  therefore,  that  the  four  closes  in  question  did  not 
pass  by  the  devise  to  C.  K.  Homer  as  tenant  for  life,  and  con- 
sequently that  thev  do  not  pass  by  the  gift  in  remainder  to 
the  plaintijBf,  but  that  they  do  pass  by  the  residuary  devise. 

Cookson^  Q.C.,  and  OnsUm^  for  the  plaintiff:  The  devise 
in  remainder  of  all  the  testator's  lands  situated  at  Stock 
Green  in  the  occupation  of  Summers  includes  the  land  at 
Stock  Green  in  the  occupation  of  Josiah  Green.  The  words 
referring  to  the  occupation  of  Summers  are  ^  falsa  demon- 
straiio^  and  should  be  rejected :  Down  v.  Down  (') ;  Stan- 
ley V.  Stanley  ('). 

[Fry,  J.:  What  do  you  say  is  the  corpus  of  the  descrip- 
tion in  the  present  case  %] 

''All  my  lands  situate  at  Stock  Green."  Hardwick  v. 
Hardwick  {*)  is  in  our  favor. 

[*Pby,  J.:  Is  there  any  case  in  which  the  doc-  [767 
trine  of  falsa  demonstratio  has  been  applied  where  there 
were  only  general  words  of  description  in  the  first  instance  ? 

Karlslake^  Q.C.:  Webber  v.  Stanley  {*)  is  a  decision  the 
other  way.] 

The  word  '*all"  is  very  important. 

Karslake,  Q.C.,  and  Kenyon  Parker^  for  the  defendants, 
were  not  called  upon. 

Pry,  J.:  In  my  opinion  the  plaintiffs  case  fails  with 
regard  to  this  point  also.  [His  Lordship  stated  the  facts 
and  the  terms  of  the  devise  to  C.  K.  Homer,  and  con- 
tinued :] 

It  is  clear  that,  whatever  land  there  was  at  Stock  Green 
which  was  in  the  occupation  of  Green,  Summers,  or  Gan- 
derton,  if  Ganderton  had  had  any  there  it  would  all  have 
passed  by  the  devise  to  the  tenant  for  life.  About  that  there 
can  be  and  has  been  no  controversy.  The  question  arises 
on  the  first  gift  in  remainder  after  the  death  of  the  tenant 
for  life.     [His  Lordship  read  the  words.] 

(1)  7  Tannt»  848.  (>)  Law  Rep.,  16  £q.,  168;  6  Eog.  R.,  695. 

(«)  2  J.  4  H.,  491.  (<)  16  C.  B.  (N.S.),  698. 
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Now  the  tenancy  of  Josiah  Green  was  present  to  the  mind 
of  the  testator,  because  he  has  referred  to  him  as  one  of  the 
persons  who  occupied  land  at  or  within  Dormstone.     The 
contention  before  me  is  this,  that,  notwithstanding  that 
the  words  limit  the  gift  of  land  at  Stock  Green  to  land  in 
the  occupation  of  Summers,  they  include  the  larger  parcel 
of  land  there  in  the  occupation  of  Green,  and  the  case  is 
argued  on  this  footing,  that  there  is  enough  to  satisfy  me 
that  the  testator  meant  to  give  all  his  land  at  Stock  Green, 
and  that  therefore  the  words  expressive  of  occupation  are 
falsa  de7)u>nstratio  which  may  be  neglected  and  rejected. 
I  am  of  opinion  that  that  is  not  the  true  construction.     It 
seems  to  me  that  I  am  bound  to  give  effect  to  every  word 
contained  in  the  description  as  a  necessary  part  of  the  de- 
scription, and  that,  so  far  as  the  gift  of  lands  at  Stock  Green 
is  limited  by  the  expression  "in  the  occupation  of  Sum- 
mers," I  am  bound  to  give  effect  to  that  limitation. 
768]     *There  are  two  maxims  which  have  been  from  time 
to  time  used,  and  which  express  the  two  views  which  have 
arisen  in  cases  of  this  sort.     The  first  is.  Falsa  denionstratio 
non  nocet  quum  de  corpore  constat:  the  other  is  that  which 
has  been  cited  from  Lord  Bacon's  Tracts,  Non  accipi  debent 
T^erba  in  demonstrationem  falsam  qvxB  competurU  in  limi- 
tationem  veram;  and  the  question  may  in  substance  be 
stated  in  this  way.     Taking  the  first  maxim  in  the  first 
place,  is  there  any  constat  of  the  subject-matter  indepen- 
dently of  the  words  which  I  am  asked  to  reject  ?    If  there  be, 
I  quite  agree  that  I  can  reject  the  words  as  falsa  demon- 
stratio;  but  if  there  be  not,  I  cannot  reject  them.     Now,  in 
this  case  I  am  of  opinion  that  I  cannot  hnd  any  constat  con- 
cerning the  subject-matter  of  the  gift  independently  of  the 
words  descriptive  of  the  occupation,  and  I  cannot  tiierefore 
reject  those  words  as  falsa  demonstralio.    To  apply  the 
other  maxim  to  this  case,  the  question  is  whether  the  words 
are  not  words  of  true  limitation,  whether  they  are  not 
verba  qucB  competunt  in  limitaiionem  veram.    I  see  no 
reason  to  view  them  otherwise  than  as  such  words.     If  the 
testator  had  been  minded  to  give  to  the  tenant  for  life  all 
his  lands  at  Stock  Green,  and  to  give  to  the  persons  under 
whom  the  plaintiff  claims  so  much  of  his  lands  at  Stock 
Green  as  w^as  occupied  by  Summers,  I  know  not  what  more 
proper  expression  could  be  used  than  that  which  he  has 
used.     Such  an  intention  is  not  insensible,  and  even  if  im- 
probable, is  not  irrational.     It  is  a  perfectly  rational  gift, 
and  one  which  the  testator  may  well  have  intended  to  make. 
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That  being  so,  I  am  not  satisfied  that  there  has  been  any 
error.  I  may  speculate,  I  may  imagine,  I  may  suppose 
that  there  has  been  an  error,  but  I  have  nothing  from  which 
I  can  come  to  the  judicial  conclusion  that  there  was  an 
error  in  describing  the  property  as  in  the  occupation  of 
Summers.  I  view  these  words,  therefore,  as  words  to  which 
full  effect  is  to  be  given  ;  they  are  applicable  and  competent 
as  a  true  limitation  of  the  gift,  and  I  confine  theySevise, 
therefore,  to  so  much  of  the  land  at  Stock  Green  a»  was  in 
the  occupation  of  Summers. 

The  following  declarations  were  made :  First,  that  the  de- 
vise to  C.  K.  Homer  for  life  did  not  include  the  three  closes 
in  the  parish  *of  Kington,  or  the  one  close  in  the  [769 
parish  of  Inkberrow.  Secondly,  that  the  devise  in  remain- 
der after  the  death  of  C.  K.  Homer,  under  which  the  plain- 
tiff claimed,  did  not  include  the  three  closes  in  the  parish  of 
Kington,  nor  the  close  in  the  parish  of  Inkberrow,  nor  the 
close  situate  at  Stock  Green  and  in  the  occupation  of  Josiah 
Green.  The  costs  of  the  suit  were  ordered  to  be  paid  out 
of  the  residuary  real  estate. 


From  this  judgment  the  plaintiff  appealed..  The  appeal 
came  on  to  be  heard  on  the  26th  of  February,  1878. 

CooksoUj  Q.C.,  and  Onslow^  for  the  appellant,  contended, 
first,  that  the  feloses  in  Inkberrow  and  Kington  adjoining 
the  parish  of  Dormstone  passed  under  the  devise  of  lands 
^^at  or  within"  Dormstone;  and,  secondly,  that  the  close  at 
Stock  Green  in  the  occupation  of  Josiah  Green  passed  under 
the  devise  of  the  testator's  lands  at  Stock  Green  then  in  the 
occupation  of  Summers ;  or  if  not,  that  it  passed  under  the 
devise  of  lands  "at  or  within  Dormstone  then  in  the  occupa- 
tion of  Josiah  Green";  the  name  of  the  occupier  being  suffi- 
cient designation  of  the  land.  On  the  first  question  they 
referred  to  Doe  v.  Oreening  (*) ;  Doe  v.  Lyford  (') ;  Doe  v. 
Oreathed  (*) ;  Stanley  v.  Stanley  (*) ;  Webber  v.  Stanley  (*) ; 
Attwaier  v.  AttwaterC). 

Karslake,  Q.C.,  and  Kenyon  Parker^  for  the  defendants : 
With  respect  to  the  devise  pf  lands  ''at  or  within  Dorm- 
stone," it  is  to  be  observed  that  the  testator  has  in  his  will 
carefully  distinguished  between  the  two  prepositions.  When 
he  refers  to  a  parish  he  says  "in"  or  "within,"  when  to  a 
locality  he  says  "at."     He  treats  Dormstone  throughout  as 

0)  8  M.  4  S.,  171.  (*)  2  J.  4  H.,  491. 

(»)  4  M.  A  S.,  660.  (*)  16  C.  B.  (N.S.),  698. 

(»)  8  Eaat,  91.  (•)  18  Beav.,  830. 
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a  parish  and  a  manor,  not  as  a  locality,  and  when  he  says 
"at"  or  "within"  Dormstone  he  means  within  the  parish 
or  at  the  manor,  that  is,  belonging  to  the  manor.  "At" 
means  properly  nothing  more  than  "  within  " ;  and  although 
"at"  is  sometimes  used  with  more  extended  signification, 
the  collocation  of  the  words  "at  or  within"  shows  that  the 
770J  testator  Mid  not  intend  the  more  extensive  significa- 
tion ;  otherwise  he  would  have  said  "within  or  at":  Pog- 
son  V.  Thomas  (*) ;  Doe  v.  Bower  (') ;  Doe  v.  Chichester  ('). 

CooJcson^  in  reply  on  this  point. 

James,  L.J.:  We  do  not  wish  to  hear  counsel  for  the 
respondents  on  the  second  question.  The  point  does  not 
seem  to  us  arguable.  The  testator  gives  all  his  lands  at 
Stock  Green  in  the  occupation  of  Summers.  There  is  no 
other  description  than  as  being  in  the  occupation  of  Sum- 
mers.    On  the  first  question  we  will  consider  our  judgment. 

May  23.  Baggaxlay,  L.  J.:  Two  questions  are  involved 
in  this  appeal ;  the  first,  whether  certain  closes  of  land  not 
within  the  parish  of  Dormstone,  but  adjacent  to  other  lands 
which  are  within  that  parish,  passed  under  a  devise  con- 
tained in  the  will  of  Richard  Uomer  of  all  his  messuages, 
tenements,  and  lands  situate  at  or  within  Dormstone ;  and 
the  second,  whether  a  certain  other  close  passed  under  a 
devise  contained  in  the  same  will  of  all  the  testator's  lands 
situate  at  Stock  Green.  [His  Lordship  then  stated  the  facts 
of  the  case,  and  read  the  portion  of  the  will  set  forth  above, 
and  continued :]  This  suit  was  commenced  on  the  27th  of 
October,  1875,  and  by  her  bill  the  plain tiflf  prayed,  amongst 
other  things,  a  declaration  that  the  aforesaid  close  of  land 
situite  in  tne  parish  of  Inkberrow,  and  the  aforesaid  three 
closes  of  land  situate  in  the  parish  of  Kington,  were  included 
in  the  devise  of  all  the  testator's  messuages,  tenements,  and 
lands  situated  at  or  within  Dormstone  aforesaid,  and  then 
in  the  occupation  of  the  said  Josiah  Green ;  and  a  further 
declaration  that  she  was  entitled  to  the  aforesaid  close  of 
land  at  Stock  Green,  which  was  in  the  occupation  of  the  said 
Josiah  Green.  The  defendants  are  the  present  trustees  of 
the  testator's  will,  and  as  such  represent  all  persons  who  are 
interested  in  disputing  the  plaintiffs  claims. 
771]  *Mr.  Justice  Fry  decided  against  the  plaintiff  in 
respect  of  both  claims,  and  from  his  decision  the  present 
appeal  is  brought. 

As  regards  the  plaintiffs  claim  to  the  closes  of  land  in  the 
parishes  of  Inkberrow  and  Kington,  the  first  question  which 

(»)  6  Bing.  N.  C,  837.  («)  8  B.  <k  Ad.,  463.'  (»)  4  IX»w,  «6. 
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arises  is  as  to  the  sense  in  which  the  testator  has  used  the 
words  "at  or  within  Dormstone  aforesaid."  Did  he  mean 
the  parish  of  Dormstone  or  the  manor  of  Dormstone  (to 
which  he  had  just  previously  referred),  or  some  other  local- 
ity not  limited  to  the  boundaries  of  either  the  parish  or  the 
manor,  but  including  a  further  area  immediately  adjacent 
or  near  to  the  parish  or  manor,  of  which  a  person  might 
fairly  have  said  in  the  language  of  every-day  life,  *'I  met 
so-and-so  yesterday  at  Dormstone,"  when  the  actual  place 
of  meeting  had  been  in  one  of  the  two  parishes  of  Inkberrow 
or  Kington,  though  at  a  spot  within  fifty  or  a  hundred  yards 
of  Dormstone  church. 

Now,  upon  this  point  it  is  perhaps  not  immaterial  to  ob- 
serve that  the  testator  almost  pointedly  abstains  from  the 
use  in  any  part  of  his  will  of  the  expression  ''parish  of 
Dormstone,"  though  in  describing  the  other  properties  in- 
cluded in  the  devise  for  life  to  his  son  he  almost  invariably 
mentions  the  names  of  the  parishes  in  which  they  are  sit- 
uate; the  properties  so  included  are  four  in  number,  and 
are  described  in  his  will  as  ''in  the  parish  of  Kingswinford, 
in  the  county  of  Stafford,"  "atSedgley,  in  the  said  county 
of  StajBford,"  "  in  the  parishes  of  Alveley  and  Emville,  in  the 
counties  of  Stafford  and  Salop,"  and  "in  the  parish  of 
Kingsnorton,  in  the  county  of  Worcester." 

Now,  having  regard  to  the  terms  in  which  the  testator  has 
thus  referred  to  the  several  properties  devised  by  him,  I 
should  have  been  disposed  to  hold  that  by  the  words 
"Dormstone  aforesaid"  he  did  not  intend  to  refer  to  the 
parish  of  Dormstone  alone,  but  to  that  more  extended  dis- 
trict within  which  portions  of  his  farms  were  situate ;  and 
this  view  is  in  my  opinion  confirmed  by  the  considerations 
to  vvhich  I  am  about  to  allude. 

It  has  been  contended  on  behalf  of  the  respondents  that 
the  prepositions  "at,"  "in,"  and  "within,"  when  used  in  ref- 
erence to  localities,  have  the  same  meaning ;  that  to  speak  of 
a  house  or  lands  as  being  at  Brighton^  is  equivalent  to  speak- 
ing of  such  house  or  lands  as  being  m  Brighton^  or  within 
the  limits  parochial,  municipal,  or  otherwise  of  Brighton  ; 
and  that  in  the  case  now  under  *con8ideration  the  [772 
prepositions  "at"  and  "within"  ought  to  be  treated  as 
equivalents  of  each  other,  not  only  by  reason  of  their  gen- 
eral or  ordinary  meanings,  but  also  by  reason  of  their  being 
combined  in  the  expression  "at  or  within."  I  am  unable 
to  adopt  either  of  these  views.  I  am  unable  to  draw  the 
same  inference  from  the  words  being  combined  in  the  ex- 
pression "at  or  within"  as  has  been  contended  for  on  behalf 
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of  the  respondents.  On  the  contrary,  it  appears  to  me  that 
the  form  of  expression  indicates  that  the  prepositions  *'at" 
and  "within"  were  not  used  by  the  testator  as  equivalent 
in  meaning,  and  that  he  considered  and  intended  that  the 
words  messuages  and  lands  at  Dormstone  might,  and  if 
necessary  to  ^ve  effect  to  his  intentions,  should,  include 
something  which  would  not  come  under  the  description  of 
messuages  and  lands  within  Dormstone.  That  he  should  so 
consider  and  intend  could  hardly  be  doubted,  if  he  had 
transposed  the  prepositions  and  had  said  "within  "  or  **at," 
and  I  am  unable  to  apply  an  interpretation  to  the  words 
messuages  and  lands  "at  or  within"  Dormstone  different 
from  that  which  I  should  think  it  right  to  apply  to  the 
words  messuages  and  lands  "within  or  at"  Dormstone. 
Again,  as  regards  the  suggested  equivalent  meanings  of  the 
prepositions  "at,"  "in,"  and  "within,"  it  appears  to  me 
that,  though  each  may  occasionally,  or  indeed  frequently, 
be  used  in  a  sense  and  with  a  meaning  equivalent  to  the 
sense  and  meaning  with  which  the  others  or  either  of  the 
others  might  have  been  used,  the  word  "at"  is  frequently 
used  in  a^ense  and  with  a  meaning  different  from  what 
could  be  attributed  to  either  of  the  others. 

It  appears  to  me  that  it  would  be  an  inaccurate  form  of 
expression  to  speak  of  houses  or  lands  as  being  "at"  any 
locality  the  bounds  or  limits  of  which  are  at  the  same  time 
expressly  or  impliedlv  indicated,  though  it  would,  on  the 
other  hand,  be  perfectly  correct  to  use  the  preposition  "at" 
in  reference  to  localities  as  to  which  no  such  bounds  or  limits 
are  indicated.  A  few  short  illustrations  will  explain  what 
I  desire  to  convey.  I  should  not  speak  of  my  house  "at 
the  county  of  Sussex,"  or  "at  the  parish  of  Brighton,"  I 
should  say  m^  hoase  "in,"  or  possibly,  though  not  very 
probably,  "within  the  county  or  parish."  Again,  I  should 
never  speak  of  my  house  or  lands  "at  Sussex,"  because  the 
bounds  or  limits  of  the  county  would  be  implied,  though 
773]  the  expression  *" Sussex"  might  alone  be  used,  but 
I  might  with  perfect  correctness  say,  I  have  taken  a  house 
"at  Brighton,"  or  I  met  so  and-so  "at  Portsmouth,"  be- 
cause in  so  doing  I  shonld  only  indicate  a  locality  known 
by  a  general  name,  without  in  any  manner  intending  to  in- 
troduce any  idea  of  parochial,  municipal,  manorial,  or  other 
boundary.  It  would  perhaps  be  more  correct  to  say  that 
the  introduction  of  the  preposition  "at"  before  the  name  of 
a  locality  indicates,  or  may  indicate,  an  intention  on  the 
part  of  the  person  using  the  expression  that  a  meaning 
should  be  attributed  to  the  locality  named  different  from 


VoL  VIII.]  .  CHANCERY  DTVISION.  673 

C.A.  Homer  v.  Homer.  1878 

that  which  would  be  attributed  to  it  if  preceded  by  the 
preposition  "in"  or  the  preposition  "witnin."  Again,  it 
is  clear  from  the  frame  and  terms  of  the  testator's  will,  that 
in  the  devise  which  is  now  under  consideration,  and  which 
was  to  take  effect  after  the  decease  of  the  testator's  son,  the 
words  "at  or  within  Dormstone  aforesaid"  were  repeated 
from  the  previous  devise  in  favor  of  the  son.  Now  in  the 
devise  to  the  son,  the  Quarry  Farm,  in  the  occupation  of 
Ganderton,  was  included  and  it  comprised  a  farm  house  and 
lands  which  were  within  the  parish  of  Dormstone ;  and  when 
instead  of  saying  "my  messuages  and  lands  in  the  parish 
of  Dormstone,"  which  would  have  been  sufficient  to  pass  all 
messuages  and  lands  within  that  parish,  if  that  was  all  he 
intended  to  pass,  and  would  have  been  in  accordance  with 
the  language  used  by  him  in  reference  to  messuages  and 
lands  in  other  parishes,  we  find  the  testator  introducing  the 
preposition  "at"  and  omitting  any  reference  to  the  parish, 
the  inference  is  almost  irresistible  that  he  intended  to  de- 
scribe a  district  more  extensive  than  that  which  would  be 
defined  by  the  parish  boundary: 

But  the  preposition  "at"  is  not  unfrequently  used  in  the 
sense  of  "near  to"  or  "adjacent  to" — as,  "my  cottage  at 
the  cross  roads,"  "my  lands  at  the  turnpike  gate ;"  and  even 
if  it  were  necessary  to  attribute  to  the  word  "Dormstone,"  as 
used  in  the  devise  in  question,  a  meaning  limited  as  regards 
its  area  to  the  parish  or  the  manor,  the  closes  in  Inkberrow 
and  Kington  parishes  would  fairly  come  within  the  descrip- 
tion of  being  near  or  adjacent  to  such  parish  or  manor. 

Having  regard  to  all  the  circumstances  to  which  I  have 
alluded,  I  am  unable  to  adopt  any  other  constructidn  of  the 
devise  now  *under  consideration  than  that  it  was  the  [774 
testator's  intention  that  the  closes  in  the  parishes  of  Ink- 
berrow and  Kington  should  pass  under  it. 

As  regards  the  second  question  involved  in  the  appeal,  we 
expressed  our  concurrence  in  the  view  taken  by  the  learned 
judge  at  the  close  of  the  appellant's  case,  without  calling 
upon  the  counsel  for  the  respondents.  The  close  of  land  in 
question  was  not  in  the  occupation  of  Summers,  and  it  con- 
sequently could  not  pass  under  the  devise  of  all  the  testa- 
tors messuages  and  lands  "at  Stock  Green  in  the  occupation 
of  Summers,"  but  it  was  contended  on  the  part  of  the  ap- 
pellant that  it  passed  under  the  devise  of  all  the  testator's 
messuages  and  lands  "at  or  within  Dormstone  in  the  occu- 
pation of  Josiah  Green."  It.  is  quite  true,  as  has  been 
already  stated,  that  the  close  was  in  the  occupation  of  Jo- 
siah Green,  and  to  that  extent  answered  the  description  given 
26  Eng.  Rep.  85 
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ID  the  devise,  bat  having  regard  to  the  circumstance  that  it 
was  a  detached  field  distant  tbree-qoarters  of  a  mile  from 
Dormstone  church,  and  more  than  half  a  mile  from  the 
nearest  point  of  any  of  the  testator  s  farms  which  wt^re  sit- 
uate in  the  parish  of  Dormstone,  and  still  more  to  the  cir- 
cumstance that  it  was  situated  in  a  locality  which  had  its 
own  distinctive  name  of  ^^  Stock  Green,"  it  app«>ars  to  me  to 
be  impossible  to  hold  that  it  passed  under  a  devise  of  the 
testators  land  at  Dormstone. 

A  number  of  cases  have  been  cited  in  the  coarse  of  the 
appeal,  but  having  regard  to  that  which  appears  to  me  to  be 
the  real  question  for  consideration,  it  does  not  appear  to  me 
that  these  cases  have  much  bearing  upon  it. 

As  regards  Doe  v.  Greening  {')^  Doe  v.  LyfoTd(%  and 
Doe  V.  Chichester  ('),  all  that  they  established  is  this,  thai 
where  a  testator  has  devised  all  his  lands  at  any  particular 
place,  extrinsic  evidence  is  not  admissible  for  the  purpose  of 
showing  that  he  intended  to  pass  other  lands  not  situated  at 
that  particular  place,  either  by  reason  of  such  other  lands 
having  been  enjoyed  with  the  lands  at  the  specified  place 
for  a  lengthened  period  of  time,  or  of  the  testator  having 
dealt  with  them  as  one  property,  or  of  his  having  been  in  the 
775]  habit  of  referring  to  them  as  forming  one  *property 
under  one  distinguishing  name,  but  in  neither  of  these  cases 
was  any  question  raised  as  to  the  precise  meaning  of  words 
describing  the  lands  of  which  the  testator  was  possessed  as 
being  at  the  named  locality.  And  so,  again,  all  that  was 
decided  in  Doe  v.  Bower  {*)  was,  that  a  devise  of  all  the  tes- 
tator's messuages  at,  in,  or  near  a  street  called  Snig  Hill,  in 
Sheffield,  the  testator  being  possessed  of  four  houses  an- 
swering this  description,  would  not  pass  two  other  houses 
of  which  he  was  possessed,  but  which  were  situated  in  Gib- 
ralter  Street,  distant  a  quarter  of  mile  from  Snig  Hill ;  and 
all  that  was  decided  in  Attwaier  v.  Attwateri^)  was,  that  a 
devise  of  the  testator's  leasehold  property  sitnate  at  Chil- 
hampton,  in  the  parish  of  South  Newton,  would  not  inclnde 
other  leaseholds  in  the  same  parish,  but  situate  at  some  dis- 
tance from  Chilbampton;  ^nd.  Pogson  v.  Thomas  {*)  is  to 
the  same  effect.  Neither  of  these  cases  have  any  bearing 
upon  the  question  as  to  the  proper  interpretation  to  be  put 
upon  the  words  "at  Dormstone,"  though  all  them  are,  in 
my  opinion,  direct  authorities  for  the  view  which  I  have  ex- 
pressed upon  the  second  question  involved  in  this  appeaL 

(>)  8  M.  A  S.,  171.  (*)  8  B.  <k  Ad.,  453. 

(«)  4  M.  A  S.,  650.  (»)  18  Beav..  880. 

(»)  4  Dow,  65.  (•)  6  Bing.  N.  C,  388. 
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It  is  unnecessary,  in  my  opinion,  to  refer  more  particu- 
larly to  the  other  cases  cited. 

James,  L.J.:  I  so  entirely  agree  with  the  judgment  of 
the  Lord  Justice,  in  which  Lord  Justice  Thesiger  also  con- 
curs, that  it  may  appear  almost  superfluous  to  read  the  short 
postscript  which  1  have  written. 

According  to  Richardson's  Dictionary  "at"  is  used  to 
denote  near  approach,  nearness  or  proximity,  adjunction  or 
conjnnction,  association  or  consociation,  connection ;  and 
that  would  seem  to  be  its  natural  or  ordinary  idiomatic  use 
in  the  English  language.  It  may  sometimes  be  equivalent 
to  "in"  or  "within,"  but  not  because  the  word  itself  in- 
cludes the  idea  of  "inclusion"  within  limits,  but  by  reason 
that  inclusion  involves  association  or  consociation. 

You  say  "I  met  A.  at  B.'s  house,"  not  because  the  meet- 
ing was  actually  inside  the  house,  but  because  the  idea  in- 
tended to  be  conveyed  is  the  consociation  of  the  meeting  with 
that  particular  *house,  and  it  would  be  equallv  true  [776 
whetner  the  meeting  was  inside  or  outside  the  hall  door. 
You  do  not  naturally  or  properly  say  "  at  a  manor"  or  "  at  a 
parish,"  but  "within"  or  "in  the  manor  or  parish,"  butyou 
do  say  "at  a  village,"  because  a  village  is  nqt  a  defined  dis- 
trict, and  you  can  only  express  association  or  connection  with 
the  village  for  which  "at^'  is  the  appropriate  preposition. 

If  I  say  lands  "within"  or  "in  the  manor  of  Dale,"  or 
"within"  or  "in  the  parish  of  Dale,"  the  expression  is  clearly 
one  denoting  locality  within  a  particular  district,  and  indeed 
forming  part  of  it ;  but  if  I  say  lands  at  Dale,  I  only  ex- 
press lands  having  such  a  connection  with  Dale  as  to  be  by 
euch  description  identified  by  any  one  who  knows  the  lands, 
and  who  knows  Dale,  the  church,  and  village  or  place  which 
has  given  its  name  to  the  manor  or  parish.  Again,  the 
words  "at  or  within"  do  not  naturally  mean  "at,"  that  is 
to  say,  "within,"  but  ordinarily  mean  "whether  at  or  with- 
in," that  is  to  say,  they  include  any  lands  of  which  you 
would  predicate  that  they  were  "  at,"  or  of  which  you  would 
predicate  that  they  were  "  within."  Having,  then,  this 
kind  of  expression  to  deal  with,  I  put  aside  entirely  all 
history  of  past  dealings  with  the  lands,  and  ask  this  ques- 
tions :  What  would  the  words  mean  in  the  mouth  and  ear 
respectively  of  two  ordinary  Englishmen  knowing  the  dis- 
trict or  place  and  the  property,  as  for  instance,  in  a  grant  of 
the  rights  of  sporting?  Surely  a  right  of  sporting,  in  the 
very  words  of  this  will,  would  extend  over  the  pieces  of  land 
the  subject  of  the  present  suit.  If  a  surveyor  were  directed 
to  ma}^e  a  map  of  the  lands  of  the  testator  "at  or  within 
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Dormstone,"  he  would  make  a  map  including  the  lands  in 
question.  The  words  ought  to  have  the  same  meaning  in 
the  will. 

Solicitor  for  plaintiff :  F.  F,  SmaUpeice^  agent  for  Small- 
peice  &  Sons,  Guildford. 

Solicitor  for  defendants :  A  lexander  Helmsley^  agent  for 
Deakin,  Dent  &  Son,  Wolverhampton. 


[8  Chancery  Division,  777.] 
Frt,  J.,  Dec  17,  1877.     C.A.,  May  24, 1878. 

777]  *WiLsoN  V.  Rhodes. 

[1877    W.    74.] 

ParHea — Breach  of  Trtut — Action  by  Cestui  que  Trunt  agaitvtt  Representative  of  one 
bnly  of  several  Trustees — Legacy — Presumption  of  Assent  of  Executors  and  Appro- 
priation of  Fund — Payment  of  Interest — Votksolidated  Orders  of  Court  of  Chancery, 
Order  vii,  r.  2. 

A  testator  bequeathed  the  residue  of  his  personal  estate  to  three  tmstees,  R.,  L., 
and  I.  (who  were  also  his  executors),  upon  trust  to  invest  the  same,  and  to  pay  the 
income  to  his  widow  for  her  life,  and  after  her  death  "  to  lay  out  and  invest  or  retain 
invested  "  £860,  and  to  pay  the  income  of  £600,  part  thereof,  to  his  daughter  M.  for  her 
life,  with  remainder  to  her  children,  and  upon  trust  to  pay  the  income  of  the  remaining 
£360  to  his  daughter  B.  for  her  life,  with  remainder  to  her  children.  And,  in  the 
e^ent  of  the  death  of  his  daughter  M.  without  issue,  her  share  was  to  be  divided 
among  L.,  I.,  and  B.  The  testator  died  in  December,  1864,  and  his  widow  died 
in  June,  1866.  The  daughter  M.  died  in  January,  1869,  without  issue.  After  the 
death  of  the  widow,  R.  began  to  pay  interest  to  B.  on  £360,  and  after  the  death  of 
M.  on  £616  18<.  Ad.  (Lc.,  on  the  £360  and  one-third  of  the  £600),  and  continoed 
the  payment  half-yearly  until  his  death,  which  took  place  in  September,  186S.  Part 
of  the  estate  of  the  original  testator  consisted  of  a  sum  of  £1,200  lent  upon  mort- 
gage. Before  the  death  of  R.  £700,  part  of  this  sum,  had  been  paid  off  by  the 
mortgagor  in  instalments.  For  some  of  these  instalments  R.  alone  gave  receipts, 
and  he  joined  in  the  receipts  for  others.  After  R.'s  death,  J.,  one  of  his  execators, 
continued  to  pay  interest  to  B.  on  £616  13«.  Ad,  until  June.  1874,  when  the  payment 
ceased.  He  made  these  payments  with  the  knowledge  of  his  co-executors  and  of 
the  persons  beneficially  interested  in  R.'s  estate,  and  the  payments  were  admitted  a» 
proper  deductions  upon  a  half-yearly  settlement  of  the  accounts  of  the  income  of 
K.'s  estate  made  between  the  executors  and  the  beneficiaries.  The  £500  remaining 
due  on  the  mortgage  was  paid  off  by  instalments  after  the  death  of  R.,  the  receipts 
for  the  instalments  being  signed  by  his  executor  J.,  as  "  for  the  executors  "  or  "  for  the 
trustees  "  of  the  original  testator.  J.  paid  one-third  of  the  £600  to  L.,  and  another 
third  to  I.,  and  retained  the  remaining  one-third.  In  1877  B.  commenced  an  action 
against  the  executors  of  R  alone,  claiming  to  have  the  sum  of  £616  18«.  Ad.  and  the 
arrears  of  income  made  good  out  of  the  estate  of  R.: 

Held,  by  Fry,  J.,  that,  as  R.'s  executors  could  not  properly  have  paid  interest  to 
B.  after  his  death,  unless  the  executors  of  the  original  testator  had  assented  to  the 
778]  ^legacy  and  had  set  apart  in  the  hands  of  R.  a  fund  to  meet  it^  it  must  be 
assumed  that  such  an  appropriation  had  been  in  fact  made  : 

And,  therefore,  that  B.  was  entitled  to  sue  the  executors  of  R.  alone,  without  making 
the  other  trustees  of  the  original  testator  parties. 

And  the  executors  of  R.,  admitting  assets,  were  ordered  to  make  good  the  £616 
13«.  Ad,,  with  the  arrears  of  income,  out  of  his  estate. 

On  appeal  the  defendants  waived  the  objection  as  to  want  of  parties,  and  the  jndg- 
ment  of  Fry,  J.,  was  affirmed. 
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Edward  Lambert,  by  his  Vill,  dated  the  14th  of  Feb- 
ruary, 1862,  appointed  feryan  Cowgill,  Isaac  Rhodes,  and 
his  sons  James  Lambert  and  Isaac  Lambert,  trustees  and 
executors  thereof,  and  he  bequeathed  to  them  the  residue 
of  his  personal  estate,  upon  trust  to  invest  the  same  as  therein 
mentioned,  and  to  pay  the  income  thereof  to  his  wife,  Sarah 
Lambert,  for  her  life,  and  after  her  death  to  lay  out  and 
invest  or  retain  invested  as  therein  mentioned  the  sum  of 
£850,  and  to  pay  the  income  of  £600,  part  thereof,  to  his 
daughter  Mary  nerry  during  her  life,  and  after  her  death  to 
stand  possessed  of  the  £600  upon  trust  for  the  children  of 
Mary  Berry  as  therein  mentioned ;  and  upon  trust  to  pay 
the  income  of  the  remaining  £350  to  his  daughter  Betty,  the 
wife  of  Samuel  Blamires  (one  of  the  plaintiffs),  during  her 
life,  for  her  separate  us**,  and  after  her  death  to  stand 
possessed  of  the  £350  in  trust  for  her  children  as  therein 
mentioned ;  provided,  that  in  case  his  son  James  and  his 
daughters  Mary  and  Betty,  or  either  or  any  of  them,  should 
die  without  leaving  lawful  issue  living  at  his  or  her  decease, 
or  who  should  die  before  attaining  twentjr-one,  then  their 
shares  of  his  estate  should  go  to  and  be  divided  between  and 
amongst  his  other  surviving  children  and  their  issue  in  like 
manner  as  their  original  share  or  shares  were  directed  to  be 

Eaid  and  divided.  The  testator  died  on  the  23d  of  Deoem- 
er,  1854.  His  will  was  proved  by  Isaac  Rhodes,  James 
Lambert,  and  Isaac  Lambert.  Bryan  Cowgill  never  proved 
the  will,  and  he  disclaimed  the  trusts  thereof.  Sarah  Lam- 
bert died  on  the  1st  of  June,  1866.  Mary  Berry  died  on 
the  28th  of  January,  1869,  without  ever  having  had  any 
issue,  and  thereupon  Betty  Blamires  became  entitled  to  the 
income  for  her  life  of  £166  13^.  4d.  (one- third  of  the  £600 
bequeathed  to  Mary  Berry)  in  addition  to  the  income  of  £360 
to  which  she  became  entitled  for  her  life  on  the  death  of 
the  testator's  widow ;  i.e.,  to  the  income  of  *£616 13*.  [779 
4d.  altogether.  The  plaintiff  Joseph  Wilson  was  a  mort- 
gagee of  the  life  interest  of  Betty  Blamires.  At  the  time  of 
the  death  of  the  testator  there  was  due  to  him  a  sum  of 
£1,200,  upon  a  mortgage  of  some  freehold  property  belong- 
ing to  one  John  Hartley.  Isaac  Rhodes  died  on  the  4th  of 
September,  1863,  having  by  his  will  appointed  his  sons  John 
Rhodes,  Thomas  Rh(^es,  and  James  Rhodes  executors 
thereof,  and  they  all  proved  his  will.  Isaac  Rhodes  ad- 
vanced Betty  Blamires  £60,  part  of  the  £616  13*.  4A,  and 
he  paid  her  interest  half-yearly  at  the  rate  of  6  per  cent, 
upon  £360  after  the  death  of  the  widow,  and  upon  £466  13*. 
4a.  after  the  death  of  Mary  Berry  until  his  own  death,  and 
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after  his  death  his  executors  Continued  the  half-yearly  pay- 
ment to  Betty  Blamires  until  June,  1874.  This  action  was 
commenced  on  the  17th  of  February,  1877,  by  Joseph  Wilson 
and  Betty  Blamires  (suing  by  a  next  friend)  against  the 
three  executors  of  Isaac  Rhodes  and  the  husband  of  Betty 
Blamires.  The  statement  of  claim  alleged  that  after  the 
death  of  Edward  Lambert  bis  trustees  appropriated  £850, 
part  of  the  mortgage  debt  of  £1,200,  in  satisfaction  of  the 
two  legacies  of  £500  and  £350  bequeathed  by  his  will ;  tliat 
Isaac  Rhodes,  from  the  date  of  the  appropriation,  received 
the  interest  on  the  mortgage  debt  as  it  accrued  due,  and  the 
instalments  of  principal  which  were  from  time  to  time  paid 
off  by  Hartley;  and  that  Isaac  Rhodes  assumed  to  act  as, 
and  was  in  fact,  the  sole  trustee  of  the  appropriated  fund, 
and  that  his  executors,  by  paying  interest  to  Betty  Blamires, 
had  admitted  the  appropriation.  James  Lambert  died  in 
February,  1877,  before  the  writ  was  issued.  Isaac  Lambert 
was  in  New  Zealand. 

The  plaintiffs  claimed  a  declaration  that  the  defendants, 
as  the  executors  of  Isaac  Rhodes,  were  liable  to  make  good 
the  sum  of  £516  13^.  4d,  and  all  arrears  of  income  in  respect 
thereof ;  and  that  they  might  be  ordered  to  admit  assets  of 
their  testator,  or  that  his  estate  might  be  administered  by 
the  court. 

The  defendants  John  and  Thomas  Rhodes  by  their  state- 
ment of  defence  denied  the  alleged  appropriation,  and  sub- 
mitted that  Isaac  Lambert  and  the  personal  representatives 
of  James  Lambert  were  necessary  parties  to  the  action. 

The  action  came  on  for  trial  before  Mr.  Justice  Fry  on  the 
17th  of  December,  1877. 

780]  *James  Rhodes  did  not  deliver  any  statement  of  de- 
fence, but  he  appeared  by  counsel  at  the  trial. 

It  was  in  evidence  that  between  the  time  of  Edward  Lam- 
bert's death  and  the  time  of  the  death  of  Isaac  Rhodes  £700, 
part  of  the  £1,200  mortgage  debt,  was  paid  off  by  Hartley. 
The  payment  was  made  in  ten  instalments.  The  first  was  of 
£30,  on  the  6th  of  June,  1856 ;  the  second  of  £20,  on  the  16th 
of  August,  1856  ;  the  third  of  £10,  on  the  5th  of  September, 
1856  ;  the  fourth  of  £12,  on  the  15th  of  November,  1866 ;  the 
fifth  of  £50,  on  the  9th  of  January,  1857 ;  the  sixth  of  £178, 
on  the  8th  of  April,  1857 ;  the  seventh  of  £100,  on  the  6th 
of  May,  1857  ;  the  eighth  of  £200,  on  the  12th  of  June,  1860 ; 
the  ninth  of  £50,  on  the  30th  of  November,  1860  ;  the  tenth 
of  £50,  on  the  29th  of  November,  1861.  The  receipts  for 
the  first,  second,  fifth,  and  sixth  instalments  were  signed  by 
James  Lambert  and  Isaac  Lambert.     The  receipts  for  the 
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third  and  fourth  instalments  were  signed  by  Isaac  Lambert 
alone.  Tlie  receipt  for  the  seventh  instalment  was  signed 
by  Isaac  Lambert,  Isaac  Rhodes,  and  James  Ijambert ;  the 
receipt  for  the  eighth  instalment  was  signed  by  Isaac  Rhodes 
and  James  Lambert.  The  receipts  for  the  ninth  and  tentli 
instalments  were  signed  by  Isaac  Rhodes  alone.  These  last 
two  receipts  included  also  respectively  two  sums  of  £15  and 
£13  15^.  for  interest.  The  balance  of  £600  was  paid  off  after 
the  death  of  Isaac  Rhodes  in  eight  instalments.  The  first 
of  £60,  on  the  14th  of  October,  1863  ;  the  second  of  £30,  on 
the  9th  of  January,  1864 ;  the  third  of  £20,  on  the  2d  of  May, 
1864  ;  the  fourth  of  £187,  on  the  18th  of  August,.  1866  ;  the 
fifth  of  £13,  on  the  30th  of  August,  1866 ;  the  sixth  of  £66, 
on  the  11th  of  December,  1866 ;  the  seventh  of  £30,  on  the 
5th  of  November,  1866  ;  and  the  eighth  of  £115,  on  the  21st 
of  February,  1867.  The  receipts  for  the  first  four  instal- 
ments were  signed  by  James  Rhodes,  "for  the  executors," 
or  ''for  the  trustees  of  the  late  Edward  Lambert ;"  the  re- 
ceipt for  the  fifth  instalment  was  signed  *' John  Rhodes  for 
James  Rhodes ;"  the  receipt  for  the  sixth  instalment  was 
signed  **  for  the  executors,  James  Rhodes ;"  the  receipt  for 
the  seventh  instalment  was  signed  "James  Rhodes^"  and  the 
receipt  for  tlie  last  instalment  was  signed  "James  Rhodes, 
mortgagee's  solicitor;  James  Lambert."  After  the  mort- 
gage debt  had  been  paid  off  a  release  of  the  land  from  the 
debt  was  *prepared.  It  bore  date  the  Ist  of  August,  [781 
1870,  and  was  made  between  James  Lambert  and  Isaac  Lam- 
bert of  the  one  part,  and  Hartley  of  the  other  part.  It  con- 
tained a  recital  that  Hartley  had  paid  off  the  principal  with 
interest  to  James  Lambert  and  Isaac  Lambert,  and,  in  con- 
sideration of  his  having  done  so,  it  was  witnessed  that  they 
released  the  land  from  the  debt.  This  deed  was  executed  by 
James  Lambert  only. 

By  the  evidence  of  Betty  Blamires,  it  appeared  that  Isaac 
Rhodes  advanced  her  £50  on  account  of  the  £516  13^.  4e2., 
and  that  after  this  he  ]mid  her  half-yearly  £11  13^.  4d.  for 
interest  on  £466  13^.  4<i.,  and  that  this  payment  was  contin- 
ued after  his  death  by^James  Rhodes,  to  whom  she  applied 
for  the  payment,  up  to  July,  1874,  when  it  ceased. 

By  the  evidence  of  James  Rhodes,  it  appeared  that  he  was 
aware  of  the  claim  of  Betty  Blamires  soon  after  his  father's 
death.  He  paid  her  £11  13^.  4^.  (^half- yearns  interest  at 
5  per  cent,  on  £466  13s.  4d.),  in  December,  1863,  and  he  con- 
tinued to  pay  her  the  same  sum  half-yearly  in  June  and  De- 
cember down  to  June,  1874.  The  payments  were  made  out 
of  half  yearly  rents  belonging  to  his  father's  estate.    These 
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rents  were  received  by  him  for  some  years,  and  afterwards 
by  his  brother  John.     When  he  received  the  rents  he  made 
the  payments   to  Mrs.  Blamires   out  of  them ;  when    his 
brother  John  received  them  he  got  the  money  to  pay  her 
from  him.  .  His  father  left  seven  children,  who  were  equally 
interested  in  the  rents.     They  all  met  together  every  half 
year  to  settle  accounts,  and  the  payment  to  Mrs.  Blamires 
was  alwavs  allowed  at  these  half-yearly  settlements  as  a  de- 
duction from  the  gross  rents.     He  admitted  that  he  had 
received  £500  after  his  father's  death  from  Hartley  in  in- 
stalments, and  said  that  he  had  divided  the  £500  into  thirds, 
paying  one  third  to  James  Lambert  for  himself,  and  another 
third  to  James  Lambert  for  his  brother  Isaac  Lambert.     Out 
of  the  other  one- third  he  said  that  he  had  paid  £50  to  his 
brother  John  and  £50  to  his  brother  Thomas,  and  that  the 
remainder  of  it  went  against  the  payments  of  interest  which 
he  had  made  to  Mrs.  Slamires.     John  Rhodes  and  Thomas 
Rhodes  were  examined,  and  they  admitted  that  James  Rhodes 
told  them  that  their  father  owed  some  money  to  Mrs.  Blamires, 
782]     though  he  did  not  explain  on  what  account,  and  *that 
they  knew  of  the  payments  made  to  her  by  James  Rhodes. 
They  denied  that  he  had  paid  them  the  sums  of  £50  each. 

The  defendants  at  the  bar  admitted  assets  of  Isaac  Rhodes 
to  answer  the  plaintiff's  claim. 

Norths  Q.C.,  and  W.  Barber^  for  the  plaintiffs :  The  facts 
in  evidence,  and  especially  the  payment  of  interest  to  the 
plaintiff  down  to  July,  1874,  necessarily  lead  to  the  infer- 
ence that  a  fund  was  appropriated  to  answer  the  l^acy  to 
Mrs.  Blamires,  and  that  it  was  held  by  Isaac  Rhodes  for  the 
purpose  of  paying  her  and  the  other  persons  interested  in  it. 
We  are  right,  therefore,  in  suing  his  executors  alone. 

Cookson^  Q.C.i  and  Bardswell^  for  John  Rhodes  and 
Thomas  Rhodes:  Isaac  Lambert  and  the  executors  of 
James  Lambert  ought  to  bti  made  parties.  Order  vii,  rule 
2,  of  the  Consolidated  Orders  of  the  Court  of  Chancery  is 
still  in  force,  and  it  does  not  authorize  the  plaintiffs  to  pro- 
ceed against  the  executors  of  Isaac  Rhodes  alone :  Shipion 
v.  Rawlins  (*) ;  Morgan'.s  Chancery  Acts  Q. 

[Pry,  J.,  referred  to  Perry  v.  Knott  {^).\ 

It  is  clear  that  Isaac  Rhodes  received  the  mortgage  money 
jointly  with  his  cotrustees,  and  the  receipts  given  after  his 
death  were  given  on  behalf  of  the  trustees  of  Edward  Lam- 
bert, or  as  solicitor  fc#  the  mortgagees.  No  appropriation 
of  the  mortgage  money  is  proved  as  against  Isaac  Rhodes ; 
what  may  have  been  done  after  his  death  cannot  affect  his 

(»)  4  Hare,  619.  O  5th  ed.,  p.  474.  (*)  5  Beav.,  2«S. 
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estate.  Even  if  from  the  payment  of  interest  to  Mrs.  Bla- 
mires  it  must  be  assumed  that  the  executors  of  Edward  Lam- 
bert had  assented  to  the  legacy,  it  does  not  follow  that  any 
particular  fund  was  appropriated  to  meet  it.  Appropria- 
tion is  a  distinct  step  from  assent.  The  plaintiffs'  case  must 
rest  upon  an  appropriation  of  a  fund,  and  that  is  not  proved 
by  the  evidence.  We  are  not  estopped  by  any  act  of  our 
co-executor  James  Rhodes.  If  a  breach  of  trust  was  com- 
mitted after  the  death  of  Isaac  Rhodes,  his  surviving  co- 
trustees, James  Lambert  and  Isaac  Lambert,  are  the  persons 
liable  for  it.  The  release  *of  the  1st  of  August,  1870,  [783 
rebuts  any  presumption  that  Isaac  Lambert  had  consti- 
tuted himself  the  sole  trustee  of  the  fund  which  may  arise 
from  what  was  done  by  his  executors  after  his  death. 

Kekewiehy  Q.C.,  for  James  Rhodes  : 

[Fry,  J.:  My  difficulty  is  that  I  find  payments  made 
by  the  executors  of  Isaac  Rhodes  immediately  after  his 
death,  which  they  had  no  right  to  make  if  he  had  been  sim- 
ply one  of  the  trustees  of  Edward  Lambert's  will,  but  which 
they  would  have  been  right  in  making  if  a  fund  to  meet  this 
legacy  had  been  appropriated  and  was  in  his  hands.] 

It  ought  not  to  De  presumed  that  the  fund  was  left  in  the 
hands  of  Isaac  Rhodes  alone  by  his  co-trustees,  as  that 
would  be  an  assumption  that  they  were  parties  to  a  breach 
of  trust. 

Norths  in  reply. 

Pby,  J.,  after  stating  the  provisions  of  the  testator's  will, 
and  the  dates  of  his  death  and  the  death  of  his  widow, 
continued : 

Upon  her  death  in  1866  there  being,  as  it  appears,  assets 
of  the  testator,  it  was  the  duty  of  the  three  trustees  to  in- 
vest or  retain  invested  a  sum  to  meet  the  legacy  of  £860.  I 
find  that  they  did  make  payments  of  the  interest  on  £360  to 
Mrs.  Bla  mires  shortly  after  the  death  of  her  mother,  from 
which  I  infer  that  there  were  sufficient  assets  to  pay  the 
debts  of  the  testator,  and  that  the  executors  assented  to  the 
legacy,  and  I  must  further  hold  that  they  must  be  then  pre- 
sumed or  inferred  to  have  invested  or  retained  invested  that 
sum  of  £860  upon  the  securities  which  are  mentioned  in  the 
will.  I  infer  that  all  those  things  were  done,  because,  in  my 
judgment,  the  payment  of  interest  to  Mrs.  Blamires  could 
not  rightly  be  made  until  the  legacy  was  assented  to,  and 
the  investment  or  appropriation  bad  been  made. 

In  January,  1869,  Mary  Berry  died,  and  thereupon  the 
£600  which  had  been  bequeathed  to  her  for  life  went  over  in 
thirds  to  Mrs.  Blamires  and  her  two  brothers.  After  that 
25  Eng.  Rep.  86 
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event  tlie  sum  paid  to  her  represented  the  interest  on  £350 
and  £166  13^.  4d.  (which  was  one-third  of  the  £600),  less  the 
784]  interest  on  the  sum  of  *£50,  which  she  owed  to  her 
father's  estate.  Therefore  the  interest  paid  to  her  after  the 
death  of  Mrs.  Berry  was  on  £466  13^.  Ad. 

It  appears  that  at  the  time  of  the  death  of  Mrs.  Sarah 
Lambert,  the  tenant  for  life,  the  entire  amount  of  £1,200  re- 
mained due  upon  Hartley's  mortgage,  but  that  before  the 
death  of  Isaac  Rhodes,  in  1863,  no  less  than  £700  had  been 

Eaid  off,  leaving  only  £500  due.  For  that  £700  receipts  had 
een  given,  in  two  of  which,  for  sums  amounting  in  the  ag- 
gregate to  £300,  Isaac  Rhodes  had  joined,  and  he  alone 
signed  two  other  receipts  for  £50  each. 

•xf ow,  on  the  death  of  Isaac  Rhodes,  supposing  that  the 
£360  had  been  properly  dealt  with,  it  would  have  been  in 
the  hands  of  James  Lambert  and  Isaac  Lambert,  as  the  sur- 
viving trustees,  and  the  estate  of  Isaac  Rhodes  would  have 
had  nothing  to  do  with  the  payment  of  the  £350  or  of  inter- 
est upon  it.  Furthermore,  supposing  matters  had  taken 
their  ordinary  and  proper  course,  the  legal  interest  in  the 
mortgage,  and  the  right  to  receive  the  £500,  would  have  re- 
mained vested  in  Isaac  Lambert  and  James  Lambert  alone, 
and  they  would  have  been  the  persons  to  receive  the  money 
due  on  the  mortgage  after  the  death  of  Isaac  Rhodes,  an^ 
they,  and  they  only,  would  have  been  the  i)ersons  liable 
to  make  the  payment  to  Mrs.  Blamires  of  interest  upon  the 
£466  13^.  4d. 

Now,  what  was  the  course  which  things  actually  took 
after  the  death  of  Isaac  Rhodes  ?  In  the  month  of  Decem- 
ber after  his  death  Mrs  Blamires  applied  to  James  Rhodes, 
one  of  the  executors  of  Isaac  Rhodes,  for  payment  of  the 
amount  which  had  always  been  |>reviously  paid  to  her  by  Isaac 
Rhodes,  and  that  payment  was  made  by  James  Rhodes,  and 
it  continued  to  be  made  by  him  down  to  June,  1874,  a  pe- 
riod of  nearly  eleven  years.  That  payment  was  allowed  by 
all  the  executors  of  Isaac  Rhodes,  it  appears  that  a  por- 
tion of  the  income  of  the  estate  of  Isaac  Rhodes  was  received 
by  James  Rhodes,  and  whilst  he  so  received  it  he  deducted 
from  the  moneys  which  he  brought  into  account  the  sums 
which  he  had  paid  to  Mrs.  Blamires.  It  appears  that  after 
three  or  four  years  he  ceased  to  receive  either  all  or  so  much 
as  he  had  previously  received,  and  John  Rhodes  appears  to 
have  been  then  the  principal  receiver,  at  any  rate  he  received 
a  portion  of  the  rents,  and  out  of  that  portion  he  from  time 
to  time  made  payments  to  James  Rhodes  of  the  half-yearly 
785]    *amount  of  interest  due  to  Mrs.  Blamires  in  order  that 
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James  should  pay  them,  as  he  accordingly  did,  to  Mrs.  Bla- 
mires.  The  sums  which  in  the  couBse  of  those  eleven  years 
were  so  paid  by  one  or  other  of  the  executors  to  Mrs.  Blamires 
were  deducted  by  them  in  the  settlement  which  they  made 
from  half-year  to  half-year  with  their  brothers  and  sisters,  who 
were  interested  under  the  will  of  Isaac  Rhodes.  It  appears 
that  Isaac  Rhodes  left  seven  children,  of  whom  three  were 
executors  and  four  were  not,  and  the  habit  of  the  family 
was  to  make  a  half-yearly  settlement,  dividing  the  income, 
after  all  due  deductions,  amongst  the  seven  children,  and 
amongst  the  deductions  which  were  made  from  the  sums 
so  divided  was  the  sum  which  was  paid  half-yearly  to  Mrs. 
Blamires. 

Now,  I  think  I  am  bound  to  assume  as  against  the  de- 
fendants that  that  deduction  was  properly  made.  There  is 
one  view  of  the  case  in  which  it  might  have  been  properly 
made,  viz.,  if  Isaac  Rhodes,  had  received  the  £360,  and  if, 
by  agreement  between  himself  and  his  co-trustees,  the  Lam- 
berts, it  had  been  arranged  that  he  should  be  deemed  to  be 
the  holder  of  the  £350.  I  infer  that  to  have  been  the  case, 
because  in  that  way,  and  in  that  way  only,  can  I  make  the 
conduct  of  the  defendants  proper,  legitimate,  and  lawful,  as 
against  their  own  cestuis  que  trust. 

Well,  the  matter  does  not  stop  there,  for  the  £500,  which 
remained  due  on  the  mortgage  at  the  date  of  Isaac  Rhodes' 
death,  was  subsequently  received.  It  appears  that  the  re- 
ceipts were  given,  at  any  rate  sometimes,  in  the  name  of  the 
executors  of  the  original  testator  Edward  lambert,  and  they 
were  in  every  case  but  one  signed  by  James  Rhodes.  The 
last  of  them  was  given  on  the  21st  of  February,  1867.  Now, 
if  the  supposition  which  I  have  made,  or  the  inference  which 
I  have  drawn,  is  correct,  it  would  follow  that  that  money, 
or  so  much  of  it  as  went  to  meet  the  £466  13^.  4^.,  would  be 
received  by  the  estate,  or  would  commingle  with  the  estate, 
of  Isaac  Rhodes.  If  the  inference  I  have  drawn  is  wrong 
that  money  would  have  found  its  way  into  the  hands  of  the 
Lamberts.  If  it  had  found  its  way  into  the  hands  of  the 
Lamberts  it  is  almost  incredible  that  the  executors  of  Isaac 
Rhodes  should  have  continued  to  pay  interest  upon  it. 

Now  what  happens  is  this — of  the  £500  so  received  it  ap- 
pears *that  £166  135.  Ad,  found  its  way  into  the  [786 
hands  of  James  Lambert  as  representing  the  one-third  which 
went  over  to  him  upon  Mary  Berry's  death.  Another  simi- 
lar sum  found  its  way  into  the  hands  of  Isaac  Lambert,  as 
representing  the  one- third  to  which  he  was  beneficially  en- 
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titled.  But  the  remaining  one- third  never  found  its  way 
into  the  hands  of  the  Lamberts,  as  it  ought  to  have  done 
if  the  £500  had  remained  vested  in  them  as  the  surviving 
trustees  and  executors  of  their  father,  but  it  was  commin- 
gled with  the  estate  of  Isaac  Rhodes  in  this  sense,  that 
James  Rhodes  says  he  paid  £100  of  it  to  his  brothera  (that 
is  in  dispute),  but  the  remaining  £66  13^.  4d.  he  says  he 
can  only  account  for  by  saying  that  it  went  to  pay  inter- 
est. That  is,  he  means  to  say  it  went  into  the  estate  of  Isaac 
Rhodes  against  the  sums  which  were  paid  half-yearly  by 
that  estate  to  Mrs.  Blamires,  and  I  have  no  evidence  to  the 
contrary. 

Now  it  appears  to  me  clear  that,  if  the  conclusion  I  have 
come  to  is  wrong,  that  £500^  or  the  balance  of  it  after  pay- 
ing James  and  Isaac  Lambert  their  respective  shares,  would 
have  found  its  way  into  their  hands  as  surviving  trustees. 
It  appears  to  me  clear  that  it  did  not  find  its  way  into  their 
hands,  and  that  the  executors  of  Isaac  Rhodes  knew  that  it 
did  not,  because,  after  the  last  payment  in  respect  of  the 
mortgage  debt  took  place  on  the  21st  of  February,  1867, 
they  went  on  for  another  seven  years  paying  interest  to  Mrs. 
Blamires,  as  though  that  money  had  come  to  the  estate  of 
Isaac  Rhodes.  I  think  therefore  lam  bound  to  come  to  the 
conclusion  that  by  the  arrangement  between  the  parties  Isaac 
Rhodes  had  made  himself  primarily  responsible  for  the 
whole  of  the  £466  13^.  4(^.,  and  the  plain  tins  therefore  have 
rightly  brought  their  action  only  against  the  persons  who 
represent  his  estate. 

No  doubt  a  release  has  been  shown  by  which  the  two 
Lamberts  alone  release  Hartley,  acknowledging  that  they 
have  received  the  whole  amount  due  on  the  mortgage.  It 
may  be  a  question  whether  that  release  is  evidence  against 
the  present  plaintiff.  But  even  if  it  be,  it  appears  to  me 
consistent  with  the  conclusion  to  which  I  have  come,  because 
undoubtedly  James  Lambert  and  Isaac  Lambert  were  the 
legal  personal  representatives  of  the  original  testator  Ed- 
787J  ward  Lambert,  and  if,  by  an  arrangement  of  *the 
kind  which  I  have  inferred  to  have  been  made,  they  had 
allowed  the  money  to  be  received  by  Isaac  Rhodes,  they, 
nevertheless,  were  the  proper  persons  to  give  a  discharge  to 
the  mortgagor.  Thereiore  the  recital  that  they  had  received 
the  money  is  consistent  with  its  having  been  received  by  the 
person  who  they  agreed  should  receive  it. 

I  must  therefore  make  a  declaration  that  the  three  de- 
fendants, the  executors  of  Isaac  Rhodes,  are,  as  his  repre- 
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sentatives,  liable  to  make  good  the  £466  135.  4<i.,  with  the 
arrears  of  interest.  The  £466  13^.  4tZ.  must  be  paid  into 
court.  

From  this  decision  the  defendants,  the  executors  of  Isaac 
Rhodes,  appealed.  The  appeal  was  heard  on  the  24th  of 
May,  1878. 

Cooksoriy  Q.C.,  and  BardsweU^  for  the  appellants,  followed 
the  same  line  of  argument  as  in  the  court  below. 

Before  the  argument  was  concluded,  however,  they  elected 
to  waive  the  objection  for  want  of  parties. 

Norths  Q.C.,  and  W.  Barber^  for  the  plaintiff,  were  not 
called  on. 

James,  L.J.:  The  appellants  not  insisting  on  the  objec- 
tion for  want  of  parties,  we  do  not  desire  to  hear  the  coun- 
sel for  the  respondent.  I  think  they  are  quite  right  in  not 
insisting  on  the  objection ;  for  it  would  not  have  been  worth 
while  to  make  Isaac  Lambert,  who  was  in  New  Zealand, 
and  the  executors  of  James  Lambert,  parties  for  the  sake  of 
getting  contribution  from  them.  It  would  have  been  at- 
tended with  great  expense,  and  no  good  would  have  been 
gained  by  it. 

Under  these  circumstances  the  question  who  ought  to  be 
made  parties  to  an  action  for  a  oreach  of  trust  under  the 
present  practice,  which  Mr.  Bardswell  has  represented  as  of 
such  pressing  importance  to  the  junior  members  of  the  bar, 
cannot  now  be  decided,  but  must  be  adjourned  to  some  fu- 
ture day,  as  it  does  not  arise  in  the  present  case.  But  it  is 
obvious  that  there  was  a  legacy  due  to  this  lady  which  was 
not  paid.  There  were  assets  suflBcient  for  its  payment,  there- 
fore the  executors  ought  to  have  *paid  it,  or  ought  [788 
to  have  appropriated  and  invested  it.  It  is  no  answer  to 
her  complaint  that  the  other  executors  may  have  joined  in 
the  breach  of  trust.  What  the  executors  did  among  them- 
selves is  a  matter  really  unimportant  in  this  view  of  the 
case.  As  the  defendants  are  unquestionably  liable  and  the 
question  of  parties  is  waived,  the  plaintiff  is  clearly  entitled 
to  enforce  that  liability  in  this  action.  The  judgment  must 
therefore  be  affirmed,  and  the  defendants  must  pay  the  costs 
of  the  appeal. 

Baggallay,  L.J.:  I  am  of  the  same  opinion.  Mr.  Jus- 
tice Fry  decided  the  case  on  a  ground  which  made  it  neces- 
sary for  him  to  consider  the  question  of  pleading,  namely, 
whether  the  proper  parties  were  before  the  court.  In  this 
court  the  objection  for  want  of  parties  has  been  waived. 
Therefore  it  is  unnecessary  to  express  an  opinion  on  that 
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point.     There  can  be  no  doubt  that  the  defendants  are 
liable.     The  judgment  of  the  court  below  must  therefore  be 
affirmed. 
Beam  WELL,  L.J.,  concurred. 

Solicitors  for  plain tiflFs:  Tott  &  Co,^  agents  for  Lancaster 
&  Wright,  Bradford,  Yorkshire. 

Solicitors  for  defendants:  Layton  &  Jaques^  agents  for 
A.  Neill,  Bradford. 
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[1876    W.     887.] 
CUft  of  " Moneyi  thai  may  he  left  after  my  Deeeaee" — Residuary  Oifl, 

A  testator  by  his  vrill  directed  his  trustees  and  executors  to  pay  his  debts  and  fu- 
neral and  testamentary  expenses  out  of  his  personal  estate,  and  if  that  should  be  insuffi- 
cient, he  charged  them  on  his  real  estate ;  and  he  bequeathed  all  the  rest  and  residue  of 
his  personal  estate  to  his  daughters.  By  a  codicil,  after  making  alterations  in  the 
dispositions  of  his  real  estate,  he  proceeded  :  '*  As  to  all  moneys  that  may  be  left 
after  my  decease,  I  giye  and  bequeath  the  same  **  upon  the  trusts  therein  mentioned  : 

Held^  by  Hall,  V.C.,  that  the  gift  in  the  codicil  was  a  residuary  bequest  of  the  per- 
sonal estate  revoking  the  residuary  gift  in  the  will. 

Held,  on  appeal,  that  the  gift  in  the  codicil  was  only  a  gift  of  the  money  which 
was  in  the  testator's  hands  at  his  death ;  and  that,  subject  to  this  exception,  the 
residuary  gift  in  the  will  remained  in  force. 

Richard  Williams,  hj  will  dated  the  18th  of  July, 
1863,  in  the  first  place  desired  his  debts,  funeral  and  testa- 
mentary expenses  to  be  paid,  and  directed  the  same  to  be 
paid  out  of  his  personal  estate,  and  if  that  should  be  insuf- 
ficient, then  he  charged  the  said  debts  and  expenses  upon 
all  his  real  estates  ratably.  He  appointed  trustees  and  ex- 
ecutors, and  then  disposed  of  his  real  estates  as  therein 
mentioned;  Provided  always,  and  he  directed  his  trustees 
and  their  heirs  within  two  years  after  his  decease  to  cut  or 
sell  all  the  timber  and  trees  then  growing  in  or  upon  his 
farms  called  Tyddyn  Sheflfrey  and  Cwm  Idiol,  and  to  pay 
and  apply  the  produce  and  proceeds  towards  the  discharg- 
ing of  any  debts  due  from  nim  at  the  time  of  his  decease. 
He  also  directed  his  trustees  to  sell  and  dispose  of  all  the 
farming  stock  and  furniture  that  might  be  at  Pentrebach  at 
his  death,  and  pay  and  apply  the  proceeds  thereof  in  like 
manner  towards  liquidating  his  debts ;  and  he  gave  and 
bequeathed  all  the  rest  and  residue  of  his  furniture,  and  all 
otlier  his  personal  estate  of  what  nature  or  kind  soever  to 
his  daughter  Jane  Williams,  her  heirs  and  assigns. 
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The  testator,  by  a  codicil  dated  the  9th  of  January,  1866, 
after  making  various  alterations  in  the  disposition  of  his 
real  estates,  proceeded  as  follows :  *' As  to  all  moneys  that 
may  be  left  after  my  decease,  I  give  and  bequeath  the  same 
unto  my  said  children,  *  William,  Jane,  and  Mary,  [790 
share  and  share  alike,  but  in  trust  to  the  trustees  named  in 
my  will  to  be  placed  by  them  on  mortgage  or  in  the  public 
funds,  and  the  interest  accruing  therefrom  to  be  divided 
equally  between  them,  and  after  their  decease  unto  my 
grandchildren  in  equal  proportions." 

The  testator  died  on  the  5th  of  July,  1871,  and  a  suit  for 
the  administration  of  his  estate  now  came  on  for  further 
consideration.  One  question  that  arose  was,  whether  the 
above  gift  in  the  codicil  passed  the  residuary  personal  estate. 

The  action  was  heard  before  Vice- Chancellor  Hall  on  the 
19th  of  February,  1877. 

Dickinson^  Q.C.,  and  Kekewich^  Q.C.,  for  Jane  Williams. 

W,  Pearson,  Q.C.,  and  /.  A.  Creed,  for  parties  claiming 
under  the  gift  in  the  codicil. 

Cracknall,  for  other  parties. 

Freeling,  for  the  trustees. 

Hall,  V.C:  It  appears  to  me  upon  this  will  and  codicil 
that  the  gift  in  the  codicil  of  all  moneys  which  may  be  left 
after  the  testator's  decease  is  a  residuary  bequest.  The 
testator  by  his  will  directed  all  his  debts,  funeral  and  testa- 
mentary expenses,  to  be  paid,  and  he  directed  the  same  to 
be  paid  out  of  his  personal  estate,  and  if  that  should  be  in- 
sufficient, then  he  thereby  charged  the  debts  upon  his  real 
estate  ;  and  then  he  made  certain  provisions  for  paying  his 
debts  by  means  of  raising  money,  and  from  the  income  to 
be  received  for  a  couple  of  years  arising  from  the  timber ; 
and  then  he  directed  the  farming  stock  and  furniture  to  be 
sold,  and  the  proceeds  to  be  applied  towards  liquidating  his 
debts ;  and  then  he  gave  and  bequeathed  all  the  rest  and 
residue  of  his  furniture,  and  all  other  his  personal  estate  of 
what  nature  or  kind  soever,  to  his  daughter  Jane  Williams, 
her  heirs  and  assigns.  Of  course,  that  residuary  gift  was  a 
gift  of  the  furniture  and  other  portions  of  the  personal 
estate,  subject  to  the  directions  before  contained  for  the 
payment  of  his  debts ;  and  when  in  the  codicil  he  says,  "as 
to  all  moneys  that  may  be  left  after  my  decease,"  he  must, 
I  consider,  *have  been  referring  to  and  describing  [791 
that  rest  and  residue  of  his  personal  estate  which  there 
would  be  after  paying  the  debts  which  are  directed  to  be  paid 
by  the  will.  It  therefore  comes  to  this,  that  it  is  a  gift  of  the 
rest  and  residue  of  what  shall  remain  after  paying  the  debts, 
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the  whole  of  the  personal  estate  being  applicable  to  that 
purpose.  In  a  rough  and  not  an  uncommon  mode  of  de- 
scribing property,  the  word  "moneys,"  which  is  used  in 
this  codicil,  appears  to  me  to  be  descriptive  of  his  pnersonal 
property  generally  which  would  remain  after  paying  his 
debts.  That  being  so,  I  hold  it  to  be  a  residuary  bequest 
passing  the  whole  of  the  personalty. 

Jane  Williams  appealed  from  this  decision.  The  appeal 
was  heard  on  the  1st  of  June,  1878. 

Kekewichj  Q.C.,  for  the  appellant:  I  contend  that  the 
Vice-Chancellor  was  wrong  in  holding  a  gift  of  the  moneys 
remaining  to  be  a  gift  of  the  residuary  personal  estate, 
and  that  the  gift  by  the  codicil  is  merely  a  specific  gift  of 
the  testator's  money  properly  so  called.  The  most  material 
item  is  a  mortgage  for  £2,000,  which  forms  part  of  the  resid- 
uary personal  estate,  and  would  not  pass  under  a  gift  of 
"money."  .  LangdaU  v.  Whitfeld{')  was  relied  on  below, 
but  the  circumstances  there  were  very  special,  and  the  case 
really  is  in  my  favor,  for  it  lays  down  the  general  rule  very 
strongly  in  accordance  with  Lowe  v.  Thomas  (")  which  is  the 
leading  case  on  the  subject. 

TF".  T^earsoTij  Q.C.,  and  J.  A.  Creeds  for  parties  claiming 
under  the  gift  in  the  codicil :  It  is  not  very  material  to  the 
parties  how  this  case  is  decided,  for  if  the  gift  in  the  codi- 
cil is  a  gift  of  money  onlj*  it  is  a  specific  gift,  and  the  other 
personalty  must  be  applied  first.  But  we  submit  that  the 
gift  in  the  codicil  is  a  new  residuary  gift:  Rogers  v. 
Thomas  Q ;  Dowson  v.  Oaskoin  (*) ;  Slocks  v.  Barre  ('). 
792]  *[6aggallay,  L.J.:  There  is  no  express  revoca- 
tion of  the  residuary  gift  in  the  will ;  cannot  the  two  stand 
together  ?] 

Cracknall^  in  the  same  interest,  referred  to  Theobald  on 
Wills  (•). 

Freelingj  for  the  trustees. 

James,  L.  J.:  The  appellant  is  entitled  to  have  her  rights 
declared  and  ascertained,  though  it  may  be,  as  Mr.  Pearson 
has  pointed  out  to  us,  that  she  will  not  gain  much  by  this 
appeal,  because  it  cannot  be  doubted  that  if  the  gift  of  the 
money  is  a  specific  gift,  the  rest  of  the  property  must  go  in 
exoneration  of  it  to  pay  the  debts  and  the  funeral  and  tes- 
tamentary expenses  and  costs  of  suit.  I  think,  whatever 
may  be  the  meaning  of  the  word  "moneys"  under  other 


(»)  4  K  A  J.,  426.  {*)  2  Keen.  14. 

(»)  Joh.,  54. 
(•)  Page  69. 


(«)  Kay,  869*:  6  D.  M.  «k  O.,  816.  (»)  Joh.,  64. 

(»)  2  Keen,  8. 
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circumstances,  and  whatever  enlarged  meaning  has  been 
given  to  it  by  reason  of  the  context,  the  context  here  is 
opposed  to  such  extention.  Lord  Justice  Baggallay  has 
drawn  the  attention  of  counsel  to  the  circumstances  that 
there  is  a  clear  residuary  bequest  in  the  will,  and  that  in 
the  codicil  there  is  no  revocation  of  that  bequest,  but  merelv 
a  gift  of  '*all  moneys  that  may  be  left  after  my  decease." 
The  natural  meaning  of  that  expression  is,  not  ^'all  moneys 
that  may  be  left  after  my  debts  and  funeral  and  testamen- 
tary expenses  have  been  paid,"  but  "all  moneys  that  may 
be  left  at  my  decease."  Therefore  we  have  a  gift  of  the 
residue  of  the  personal  estate  bv  the  will,  and  we  have  a 
gift  by  the  codicil  of  moneys  left  ''after  my  decease." 
Those  two  disx)ositions  may  well  stand  together,  and  there 
is  a  well  known  rule  that  the  original  gift  is  not  revoked 
unless  it  be  by  express  words  or  necessary  implication.  I 
do  not  find  here  express  words  of  revocation,  and  I  do  not 
find  a  plain  implication  amounting  to  a  revocation.  I  there- 
fore think  that  the  original  bequest  must  stand,  and  that  the 
gift  in  the  codicil  is  a  gift  of  moneys  as  a  specific  bequest. 

Baggallay,  L.  J.:  I  am  of  the  same  opinion.  Both  par- 
ties have  considered  the  case  of  Langdale  v.  Whitfela  (*), 
before  Vice-Chancellor  Wood,  as  an  authority  in  their  favor. 
I  am  disposed  to  concur  with  Mr.  *Kekewich  in  [793 
thinking  that  it  is  a  decision  in  his  favor,  not  as  regards  the 
particular  facts  of  the  case,  but  as  regards  the  principle 
which  is  enunciated  in  it.  I  entirely  agree  with  what  the 
Vice-Chancellor  there  stated (*).  ''The  authorities  have 
clearly  settled  that  prima  faeie^  and  in  the  absence  of  any- 
thing in  the  will  to  indicate  a  different  intention,  the  word 
'moneys'  will  be  confined  to  ready  money  actually  in  hand. 
A  different  intention  may  be  gathered  from  the  words  of  the 
will,  and  where  that  is  the  case  effect  will  be  given  to  it." 
He  then  went  on  to  consider  the  particular  circumstances 
of  that  case,  and,  having  regard  to  them,  he  came  to  the 
conclusion  that  the  word  "moneys"  in  the  codicil  com- 
prised not  only  money  in  hand,  but  all  moneys  due  to  the 
testator  whether  upon  security  or  otherwise. 

What  do  we  find  here  to  induce  us  to  give  to  the  word 
"  moneys"  in  this  codicil  a  different  meaning  to  that  which 
it  would  ordinarily  have  in  the  absence  of  any  indication  of 
such  intention?  The  only  argument  I  have  heard  which 
appears  to  be  supported  apparently  by  authority  is  that 
which  Mr.  Pearson  rested  upon,  the  fact  that  wnere  you 
have  a  clear  direction  to  pay  funeral  and  testamentary  ex- 

(>)  4  K.  «k.  J.,  426.  0  4^4  J.,  482. 

;?6  Eng.  Bep.  87 
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penses  followed  by  a  gift  of  all  moneys,  in  that  case  it  has 
been  held  that  the  word  ''moneys"  is  equivalent  to  per- 
sonal estate.  But  that  is  not  the  case  here.  In  the  same 
document  which  provides  for  the  payment  of  debts,  funeral 
and  testamentary  expenses,  we  find  an  actual  gift  of  residue 
in  the  terms  commonly  used  to  express  a  gift  of  residue, 
and  therefore  it  is  clear  that  the  testator  knew  what  words 
to  use  when  he  intended  a  gift  of  residue.  We  find,  then, 
a  clear  gift  of  the  residue  contained  in  the  will,  and  no  in- 
dication of  an  intention  to  revoke  it.  I  am,  therefore,  of 
opinion  that  the  gift  in  the  codicil  is  only  a  specific  gift  of 
the  testator's  money. 

Bramw£LL,  L.J.:  I  am  of  the  same  opinion.  The  cases 
as  cited  by -Mr.  Pearson  show  that  under  the  word  *'  money" 
things  may  pass  which  are  not  properly  so  called.  It  seems 
to  me  that  the  way  in  which  tne  conclusion  was  arrived  at 
in  those  cases  was  this :  If  a  will  directs  various  payments 
to  be  made  which  must  be  paid  out  of  the  whole  personal 
794]  ^estate,  a  gift  of  the  money  which  remains  is  then 
held  to  be  a  residuary  clause.  IBut  this  does  not  apply 
where  there  is  a  residuary  clause  already.  Mr.  Pearson^ s 
argument  is  this,  not  that  we  are  to  interpret  this  as  a  resid- 
uary clause,  because  there  is  none,  but  we  are  to  construe 
the  codicil  as  revoking  the  residuary  clause  in  the  will. 
Now  that  can  only  be  done  by  express  words,  or  because 
the  two  dispositions  are  inconsistent.  The  proper  wav  to 
try  this  is  to  read  them  together.  The  testator  (taking  them 
together)  gives  all  the  residue  of  his  personal  estate  what- 
soever, except  the  moneys  that  may  be  left  after  his  decease, 
to  his  daughter  Jane  Williams.  What  is  there  incongruous 
in  that?  I  think,  therefore,  that  the  gift  in  the  codicil  must 
be  held  to  be  only  a  gift  of  money. 

Solicitors :  Oregory^  Rowcliffes  &  Rawle ;  Fallows  A 
Brown;  John  Cann, 


[8  Chancery  Division,  794.J 
V.C.H.,  Dec.  9,  15,  1877.      C.A.,  May  6,  7 ;  Jnne  7,  1878. 

In  re  Orr  Swing's  Trade-Marks. 

Trade-Mark — R^iatration — Committee  of  Ettperte — Distinction  from  other  TVaJs- 
Marks— S8  dt  89  VicL  c.  91,  «.  10— TS^ade- Marks  Rules,  1876,  rr.  68,  59,  52. 

When  a  label  for  cotton  goods,  which  had  been  used  as  a  trade  mark  before  the 
passing  of  the  Trade  Marks  Registration  Act,  1875,  has  been  placed  by  the  Com- 
mittee of  Experts,  appointed  under  the  59th  Rule  of  the  Rules  for  Resistratton  of 
Trade-Marks,  in  the  second  class,  as  not  being  a  trade-mark  as  defined  by  the  art, 
the  decision  of  the  coipmittee  is,  in  general,  final;    and  a  judge  of  the  l^hanoeiy 
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Division  ought  not  to  order  the  registration  of  such  label  except  nnder  special 
circumstances;  as,  for  instance,  that  the  committee  haye  proceeded  on  a  wrong 
principle. 

The  decision  of  Hall,  V.C,  reversed. 


[8  Chancery  Division,  807.] 
C.A.,  May  28,  80;  June  6;  July  4,  1878. 

*Ex  parte  Adamson.     In  re  Collie.         [807 

Proof  in  Bankruptcy^ — Partnen — Debt  incurred  by  Fraud — Joint  and  Several  lAability 
— Right  of  Election  to  prove  cyainst  Joint  or  Separate  Estatei — Time  when  Election 
must  be  made — Eetoppel  by  Receipt  of  Dividend — Refunding  Dividend^IntereeC — 
Bankruptcy  Act,  1869,  m.  4,  81,  49. 

Held^  by  James  and  Baggallay,  L.JJ.  (Bramwell,  L.J.,  dissenting),  that  where  a 
partnership  debt  has  been  incurred  by  means  of  a  f^aud  on  the  part  of  the  partners 
the  defrauded  creditor  has  a  right  to  prove  at  his  election  against  either  the  joint 
estate  of  the  firm  or  the  separate  estates  of  the  partners,  even  though  no  judgment 
has  been  recovered  by  him  against  the  partners : 

Heidf  by  Bramwell,  L.J.,  that  in  such  a  case,  judgment  not  having  been  recovered 
against  the  partners,  there  is  no  ri^ht  to  prove  agamst  the  separate  estates. 

When  a  creditor  has  such  a  right  of  election  he  does  not  lose  it  merely  because 
*he  has  proved  and  received  dividend.  But  he  may  change  his  election  on  [808 
refunding  the  dividend  which  he  has  received,  with  interest  at  4  per  cent,  though 
he  cannot  disturb  any  dividend  already  paid. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Murray,  acting  as  Chief  Judge  in  Bankruptcy,  rejecting  a 
proof  for  £120,19'7  10^.  lid.,  tendered  by  John  Adamson 
against  each  of  the  separate  estates  of  Alexander  and  Wil- 
liam Collie,  partners,  who  were  adjudicated  bankrupts  on 
the  19th  of  August,  1876. 

A.  and  W.  Collie  were  merchants  trading  in  London  and 
at  Manchester,  under  the  firm  of  Alexander  Collie  &  Co. 
In  the  year  1872  Adamson  arranged  with  the  firm  to  enter 
with  them  into  speculations  in  the  purchase  and  sale  of  cot- 
ton on  joint  account,  for  which  purpose  he  was  to  supply  the 
requisite  capital  by  accepting  bills  of  exchange  drawn  upon 
him  by  them.  Adamson  was  to  receive  half  the  net  proceeds 
of  the  ventures.  This  arrangement  was  carried  out,  and  he 
from  time  to  time  accepted  bills  to  a  large  amount,  which  were 
discounted  by  the  firm.  The  bills  were  renewed  from  time  to 
time.  The  firm  from  time  to  time  wrote  to  Adamson,  send- 
ing him  accounts  of  purchases  and  sales  of  cotton  on  the  joint 
account.  On  the  16th  of  June,  1876,  the  firm  stopped  pay- 
ment, and  immediately  after  this  Adamson  discovered  that 
the  alleged  purchases  of  cotton  on  the  joint  account  were 
almost  entirely,  if  not  entirely,  fictitious,  and  that  no  cotton, 
or  at  any  rate  a  very  small  quantity,  had  ever  been  pur- 
chased on  that  account,  and  Alexander  Collie  confessed  that 
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he  had  deceived  him.  After  the  stoppage  of  the  firm  Ad- 
amson  was  compelled  to  pay  his  acceptances  when  they 
matured,  and  his  proof  or  £120,197  10^.  lid.  was  for  the 
moneys  which  he  had  thus  paid.  In  July,  1875,  Adamsoa 
commenced  some  legal  proceedings  against  the  bankrupts  in 
the  United  States  of  America,  with  the  view  of  attaching 
a  judgment  debt,  which  had  been  recovered  by  them  there. 
Those  proceedings  were  abandoned  in  November,  1875,  and 
Adam  son,  on  the  22d  of  March,  1876,  notified  to  the  trustee 
in  the  bankruptcy  that  he  intended  to  prove  against  the 
joint  estate  of  the  bankrupts  for  the  amount  of  tne  accept- 
ances, and  his  proof  was  on  the  1st  of  April,  1876,  provi- 
sionally admitted  by  the  trustee  at  £115,000.  The  trustee 
had  on  the  16th  of  March,  1876,  issued  the  proper  statutory 
809]  notices  of  his  intention  to  declare  a  *first  dividend  on 
the  joint  estate  of  the  bankrupts,  and  on  each  of  their  sepa- 
rate estates.  A  first  dividend  of  9d.  in  the  pound  on  the 
joint  estate  was  on  the  17th  of  May,  1876,  paid  by  the  trus- 
tee to  Adamson  in  respect  of  the  £115,000.  On  the  6th  of 
December,  1876,  Adamson  gave  the  trustee  notice  of  his  in- 
tention to  claim  to  rank  as  a  creditor  against  the  separate 
estates  of  the  bankrupts  in  respect  of  the  acceptances,  and 
on  the  30th  of  April,  1877,  he  tendered  a  proof  for  £120,197 
10^.  11^.  against  each  of  the  separate  estates.  The  claim 
was  described  in  Adamson' s  affidavit  as  being  'Mn  respect 
of  moneys  of  mine,  received  by  the  firm  of  Alexander  Collie 
&  Co.  on  account  of  a  certain  venture  in  cotton  in  which  I 
was  engaged  jointly  with  them,  and  misapplied  by  them 
in  breach  of  the  trust  imposed  upon  them  in  respect  of  such 
joint  venture."  The  trustee  rejected  the  proofs,  and  Adam- 
son applied  to  the  court  to  order  them  to  be  admitted,  ask- 
ing at  the  same  time  that  he  might  be  at  liberty  to  withdraw 
his  proof  against  the  joint  estate,  and  offering  to  refund  or 
give  credit  for  all  diviaends  received  by  him  upon  his  proof 
against  the  joint  estate. 

Adamson  deposed  that  his  proof  against  the  joint  estate 
was  made  without  any  intention  of  electing  between  the  sep- 
arate estates  and  the  joint  estate,  in  ignorance  of  his  rignt 
so  to  elect,  and  also  in  ignorance  of  the  relative  values  of 
the  joint  and  separate  estates.  He  said  that  in  November, 
1876,  he  read  in  a  Glasgow  newspaper  a  report  of  the  hear- 
ing of  an  application  by  another  creditor  of  the  bankrupt, 
who,  under  similar  circumstances  to  his  own,  was  allowed 
to  prove  against  the  separate  estates,  and  that  previously  to 
reading  that  report  he  was  not  aware  that  he  had  any  right 
to  elect  between  the  joint  estate  and  the  separate  estates. 
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After  reading  that  report  he  immediately  communicated 
with  his  solicitors  on  the  subject,  and  the  notice  of  the  6th 
of  December,  1876,  was  sent  to  the  trustee.  Until  December, 
1876,  he  was  unaware  tliat  it  would  make  any  difference  to 
him  whether  he  proved  against  the  joint  or  against  the  sepa- 
rate estates. 

It  appeared  probable  that  a  very  much  larger  dividend 
would  be  paid  on  the  separate  estates  than  on  the  joint 
estates. 

The  Registrar  affirmed  the  decision  of  the  trustee,  reject- 
ing the  proofs.  He  held  that  Adamson  would  have  been 
originally  entitled  *to  elect  whether  he  would  prove  [810 
against  the  joint  estate  or  against  the  separate  estates,  but 
that  having  made  his  proof  he  could  not  change  it  after  the 
receipt  of  a  dividend.  His  honor  dismissed  the  application 
with  costs. 

Adamson  appealed. 

Soulhgate^  Q.C.,  Joseph  Brovm^  Q.C.,  De  GeXy  Q.C.,  and 
G.  W.  La/wrence^  for  the  appellant :  Ex  parte  BoUon  C) 
shows  that  the  receipt  of  dividend  does  not  estop  the  appel- 
lant from  now  proving  against  the  separate  estates,  as  he 
proved  against  tne  joint  estate  in  ignorance  of  his  rights. 
The  appellant's  debt  having  been  incurred  by  the  fraud  of 
the  partners  their  liability  in  equity  is  joint  and  several, 
and,  that  being  so.  Ex  parte  Rowlandson  (*)  shows  that  the 
appellant  had  an  election  to  prove  against  either  the  joint 
estate  or  the  separate  estates.  No  one  can  be  prejudiced  by 
his  changing  his  election  now,  if  he  refunds  the  dividend 
which  he  has  received,  for  of  course  he  cannot  disturb  any 
dividend  already  paid  on  the  separate  estates.  No  one  can 
be  said  to  have  changed  his  position  in  consequence  of  what 
the  appellant  has  clone.  It  cannot  be  said  that  he  has 
elected,  for  he  made  his  proof  in  ignorance  of  his  legal 
rights,  in  ignorance  of  the  fact  that  there  Were  separate 
estates,  and  in  ignorance  of  their  value  compared  witn  that 
of  the  joint  estate,  nor  had  he  full  knowledge  of  the  facts 
relating  to  the  fraud.  In  Ex  parte  Dowries  ('),  which  will 
be  relied  on  against  us,  a  mortgagee  had  elected  to  abandon 
bis  security,  and  afterwards  sought  to  be  restored  to  his 
original  position.  That  is  quite  different  from  the  present 
case,  for  the  property  might  have  been  realized  by  the  as- 
signee and  distributed. 

[James,  L.J.:  You  say  that  the  change  you  ask  for  will 
be  no  injuria  to  the  other  creditors,  though  it  may  cause 
damnum  to  them. 

0)  Buck,  7.  O  8  P-  Wms.,  405.  («)  1  Rose,  96. 
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BuAMWELL,  L.  J.:  As  a  general  rale  money  paid  ander  a 
mistake  of  law  cannot  be  recovered. 

James,  L.J.,  referred  to  Ex  parte  Ja7nes{^)J] 
811]  *In  Ex  parte  Liddel  {')  Lord  Eldon  came  to  the  con- 
clusion upon  the  facts  that  there  had  b^^n  a  deliberate  elec- 
tion. Lord  Eldon  explains  the  case  in  that  way:  Ex  parte 
Bolton  (■) ;  Ex  parte  Adam  (*) ;  Ex  parte  Bolton  (')  is  on  all 
fours  with  the  present  case.  Ex  parte  Husbands  (')  is  no 
doubt  against  us,  but  Ex  parte  Bolton  was  not  cited  there, 
and,  moreover,  the  decision  was  reversed  on  appeal  (').  In 
Ex  parte  Dixon  {*)  it  was  clear  that  there  had  been  a  delib- 
erate election,  and,  moreover,  the  order  asked  for  was  after- 
wards consented  to  by  the  assignees.  In  Ex  parte  Law  (*) 
it  was  held  that  receipt  of  dividend  did  not  make  a  con- 
cluded election.  The  doctrine  of  election  cannot  be  applied 
as  against  a  man  who  has  acted  without  a  knowledge  of  all 
the  facts,  or  who,  before  the  fund  is  distributed,  changes 
his  mind. 

[James,  L.  J.:  Has  the  doctrine  that  money  paid  under  a 
mistake  of  law  cannot  be  recovered,  ever  been  applied  to  a 
case  of  election  ?] 

Spread  v.  Morgan  (**)  shows  that  knowledge  of  the  doc- 
trine of  election  is  not  to  be  imputed  as  a  matter  of  legal 
obligation.  In  order  to  bind  a  party  by  election,  it  must  be 
shown  that  with  knowledge  of  all  the  facts  and  of  the  obli- 
gation to  elect  he  deliberately  intended  to  elect :  Edtoards 
V.  Morgan  (") ;  Pusey  v.  Deshouvrie  (**) ;  Dillon  v.  Par- 
ker (") ;  Kidney  v.  Goussmaker  ('*) ;  Kelly  v.  Solari  ("^ ; 
Townsendv.  Orowdy{'*);  Wilson  v .  Thornmiry  {") ;  Story  s 
Equity  (*').  In  the  present  case  it  is  said  that  the  appellant 
must  be  taken  to  have  known  that  he  had  a  right,  wmch  the 
trustee  now  says  that  he  had  not. 

[James,  L.J.:  Is  it  not  the  duty  of  a  trustee  to  inform 
his  cestui  que  trust  of  his  legal  rights  before  he  takes  a  re- 
lease from  him !] 

A  court  of  equity  has  power  to  relieve  against  mistakes 
812]    of  law  *as  well  as  of  fact:    Stone  v.  Godfrey {'*); 

(»)  Law  Rep.,  9  Ch.,  609;  10  Ehg.  R.,       (")  M'Cl.,  541. 

619.  (>•)  «  P-  Wma..  S16. 

(«)  2  Rose,  84.  (»»)  1  Sw.,  .H59,  881  n. 

(»)  Buck,  10.  note  (a).  (")  12  Ves.,  136. 

(*)  2  Rose,  86.  (")  9  M.  &  W.,  54. 

(»)  Buck,  7.  (»•)  8  0.  B.  (N.S.).  477. 

(«)  5  Madd.,  419.  (")  Law  Rq)..  10  Oh.,  289 ;   9  Eng.  R., 

0  2Gly.  AJ.,4.  641. 

(»)  2  M.  D.  A  D.,  812.  ('»)  nth  etl.,  vol.  ii.  pp.  875,  876. 

(•)  Mont.  A  Ch.,  Ill ;  8  Deac.,  641.  (»»)  6  D.  M.  ife  G.,  76. 
('«)  11  H.  L.C.,  588. 
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Cooper  V.  Phibhs  (*) ;  Earl  Beauchamp  v.  Winn  (").  But 
in  the  present  case  the  mistake  was  not  as  to  the  law,  but  as 
to  a  very  technical  rule  of  the  Court  of  Bankruptcy :  Ex 
"parte  Bevan  (*). 

That  there  was  originally  the  right  of  election  which  we 
assert  is  clear  for  the  fraud  created  a  several  liability  on  the 
part  of  the  partners,  who  were  parties  to  it,  in  addition  to 
their  joint  liability  in  respect  of  the  debt.  In  equity  fraud 
always  creates  a  joint  and  several  liability  to  replace  the 
money  obtained  by  the  fraud,  and  in  bankruptcy  this  gives 
a  right  to  prove  either  against  the  joint  estate  or  the 
separate  estates  of  the  partners.  And  a  partner  who  is 
ignorant  of  the  fraud  committed  by  the  jp^^tnership  is 
liable :  Brydges  v.  Branflll  (^) ;  Lindley  on  Partnership  (*) ; 
Story  on  Partnership  (*).  The  joint  and  several  liability 
in  the  case  of  fraud  is  shown  by  New  Sombrero  Phosphaie 
Company  v.  Erlanger  (') ;  Lowell  v.  Hicks  (") ;  Sadler  v. 
Lee  (•). 

[Beam WELL,  L.  J.:  In  bankruptcy  you  prove  for  a  debt, 
not  for  a  fraud. 

Baggallay,  L.  J.,  referred  to  the  Bankruptcy  Act,  1869, 
8.  31.] 

The  bankrupt  is  not  released  by  his  order  of  discharge 
from  debts  incurred  by  fraud :  sect.  49. 

[James,  L.  J.,  referred  to  Ex  parte  Unity ^  <fea.  Banking 
Association  (").] 

That  we  have  the  right  of  proof  is  also  shown  hj  Ex  parte 
Turner  (") ;  Rapp  v.  Latham  ("),  a  case  very  like  the  pres- 
ent case :  Bobson  on  Bankruptcy  (").  Where  money  has 
been  obtained  by  fraud,  the  person  defrauded  has  an  elec- 
tion at  law  to  waive  the  tort  and  sue  for  the  money ;  but 
though  the  action  for  tort  is  waived,  the  tort  is  not  waived 
altogether.  An  innocent  partner  is  liable  for  the  fraud  of 
his  co-partner :  Barwick  v.  English  Joint  Stock  Bank  (") ; 
Mackay  v.  Commercial  Bank  of  *New  Brunsvyick  (") ;  [813 
Swire  v.  Francis  (").  At  law  the  liability  for  a  tort  was 
joint  and  several. 

[Bbamw£LL,.L.  J.:  There  could  not  be  a  plea  in  abate- 
ment.] 

(»)  Law  Rep.,  2  H.  L.,  149.  (•)  6  Beav.,  824. 
(>)  Law  Rep.,  6  H.  L.,  228 ;    6  Eng.       0^)  8  De  G.  dk  J.,  68. 

B.,  87.  (")  Mont.  <fr  Mao.,  265. 

(»)  10  Ves.,  107, 109.  ('•)  2  B.  <fe  A.,  796. 

(*)  12  Sim.,  869.  (»)  8d  ed.,  p.  666. 

(»)  4th  ed.,  p.  1173.  (")  Law  Rep.,  2  Ex.,  269. 

(•)  4th  ed.,  p.  283.  (»»)  Law  Rep.,  6  P.  0.,  894,411 ;  9  Eng. 

f )  5  Ch.  D.,  73 ;  21  Eng.  R„  798.  R.,  202. 

(«)  2  Y.  A  C.  Ex.,  472, 487.  (")  8  App,  Cas.   106 ;  24  Eng.  R.,  66. 
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Bat  judgment  against  one  of  several  joint  tort-feasors  was 
a  bar  to  an  action  against  another :  Brinsmead  v.  Harri- 
son (').  The  plaintiff  may  recover  separately  against  each, 
bat  he  can  have  but  one  satisfaction :  Livingstone  v. 
Bishop  {•).  The  evidence  shows  that  both  the  partners  were 
in  fact  cognizant  of  the  fraad. 

[James,  L.J.:  Prima  facie  the  false  representation  was 
made  by  the  firm.  It  is  for  your  opponents  to  show  that 
either  of  the  partners  was  innocent.] 

WinsloWy  Q.C.,  and  J.  Linklater,  for  the  trustee  :  If  this 
proof  is  admitted  against  the  separate  estates  there  ¥rill  be 
no  surplus  for  the  joint  creditors ;  if  it  is  not  admitted  there 
will  be  a  surplus.  There  has  been  a  complete  election  by 
the  appellant  within  the  rule  in  bankruptcy.  It  is  very 
important  that  a  creditor  who  has  a  right  to  elect  should 
elect  before  he  takes  a  dividend.  The  cases  show  that  the 
rule  formerly  was  that  he  could  not  alter  his  election  after 
the  receipt  of  dividend,  and  it  is  more  important  now  than 
it  was  formerly.  Formerly  the  assignee  was  bound  to  take 
notice  only  of  debts  which  were  proved,  and  might  divide 
the  assets  among  those  creditors  wno  had  proved.  Thia  was 
altered  by  the  Bankruptcy  Act,  1861,  and  now  the  trustee 
must  reserve  funds  to  answer  provable  debts  which  are  men- 
tioned in  the  debtor's  statement  of  affairs,  even  though  they 
have  not  been  proved:  Bankruptcy  Act,  1869,  ss.  41-43; 
Bankruptcy  Bules,  1870,  rule  312.  In  the  present  case  the 
trustee  may  have  reserved  money  for  other  creditors  on  the 
separate  estates  on  the  footing  of  the  appellant  having 
elected  to  prove  against  the  joint  estate.  The  rule  laid  down 
in  Cooke's  Bankrupt  Laws(')  is  that  the  election  must  be 
made  before  the  receipt  of  a  dividend.  The  same  rule  is 
laid  down  in  Lindlej^  on  Partnership  (*).  JSx  parte  Bentley  (') 
814]  is  an  authority  to  this  effect.  Bx  *parte  Rowland- 
son  (*)  was  the  first  case  which  decided  that  in  the  case  of 
a  joint  and  several  liability  there  could  not  be  proof 
against  both  the,  joint  estate  and  the  separate  estates,  but 
that  the  creditor  must  make  his  election.  In  JS^  parte 
Bond  C)  a  similar  attempt  was  made  without  success.  The 
creditor  is  entitled  to  delay  his  election  until  he  knows  the 
state  of  the  accounts,  but  he  must  elect  before  the  receipt 
of  dividend.  This  is  the  rule.  Bx  parte  Bolton  (')  was  an 
exception  under  very  peculiar  circumstances. 

(>)  Law  Rep.,  7  C.  P.,  647;  8  Eng  R,  {*)  4th  ed,  p.  1210. 

888.  (*)  2  Cox.,  218. 

O  1  Job.  (Supreme  Court  New  York),  (•)  8  P.  Wms.,  405. 

289.  C)  1  Atk.,  98. 

(»)  VoL  i,  p.  275.  (»)  Buck,  7. 
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[Baqg ALLAY,  L.J.,  referred  to  Ex  parte  Carne(^).^ 

The  question  there  was  whether  a  surety  was  bound  bv 
the  election  of  the  principal  creditor.  Ex  parte  Dowries  (*) 
is  in  our  favor. 

[James,  L.J.,  referred  to  Ex  parte  Capot{*).] 

Ex  parte  Liddel  (*)  is  also  in  our  favor.  In  Ex  parte 
Sevan  (')  Lord  Eldon  says  that  a  proof  against  the  joint  es- 
tate implies  a  contract  by  the  creditor  with  the  other  joint 
creditors  that  he  and  they  shall  share  in  the  surplus  of  the 
separate  estates.  In  Ex  parte  Solomon  (')  it  was  held  that 
a  creditor  who  had  a  lien  on  the  property  of  the  bankrupt 
had,  by  proving  his  debt,  voting  in  the  choice  of  assignees, 
and  signing  the  certificate,  elected  to  give  up  his  lien.  Ex 
parte  Husbands  (^)  shows  that,  unless  there  are  special  cir- 
cumstances, the  election  must  be  made  before  receipt  of  div- 
idend. The  decision  was  reversed  by  the  Lord  Chancellor  Q, 
because  the  dividend  had  onl^  be^n  declared,  not  received. 

[James,  L.J.:  All  the  prejudice  has  taken  place  by  the 
declaration  of  dividend.  What  difference  is  there  between 
not  taking  the  dividend  out  of  the  trustee's  hands  and  re- 
paying it  to  him  the  next  day !] 

In  Six  parte  Law(^)  the  circumstances  were  very  special ; 
Ex  parte  Dixon  (")  is  clearly  in  our  favor ;  Ex  parte  Dan- 
ewj!?or^  (")  *shows  that  a  mistake  of  law  is  not  a  [815 
sufficient  reason  for  allowing  the  change  of  election.  The 
rules  as  to  proof  in  bankruptcy  are  now  made  a  part  of  the 
statute  law  by  sect.  26  of  the  Judicature  Act,  1873.  The 
cases  cited  as  to  the  general  doctrine  of  election  do  not  ap- 
ply, and  indeed  in  most,  if  not  in  all  of  them,  the  mistake 
was  one  of  fact.  The  court  will  not  relieve  against  a  mis- 
take of  law  in  a  case  of  a  mere  money  demand :  Rogers  v, 
Ingham  ("). 

But  the  appellant  never  had  any  right  to  prove  against 
the  separate  estates.  The  bankrupts  acted  as  his  bankers 
in  the  transactions.  It  was  a  simple  debtor  and  creditor 
transaction.  If  the  fraud  gave  him  any  right,  it  was  a  ri^ht 
of  action  for  the  misrepresentation,  and  damages  not  having 
been  recovered,  there  is  no  right  in  such  a  case  to  prove 
in  the  bankruptcy:  Bankruptcy  Act,  1869,  s.  31 ;  Ex  parte 
Baum  ("). 

0)  Law  Rep.,  8  Oh.,  468.  (•)  2  Gly.  <k  J..  4. 

n  1  Rose,  96.  (•)  Mont  &  Ch.,  Ill ;  8  Dea.,  641. 

(»)  1  Atk.,  219.  («o)  2  M.  D.  A  D.,  812. 

(*)  2  Roee,  84.  (»)  1  M.  D.  A  D.,  818. 

(»)  10  Ves.,  107.  (»•)  8  Ch.  D.,  861 ;  18  Eng.  R.,  661. 

(•)  1  Gly.  <fr  J.,  26.  (»)  Law  Rep.,  9  Ch.  678. 

O  5  Madd,  419. 

26  Eng.  Kep.  88 


698  CHANCERY  DIVISION.  [Vol  VIIL 

1878  Ex  parte  AdamsoiL       In  re  Collie.  C.A. 

[James,  L.  J.,  referred  to  Phosphate  Sewage  Company  v. 
Harimonti^).^ 

Barwick  v.  English  Joint  Stock  Bank  (")  and  Mackay  v. 
ComToercial  Bank  of  New  BTunswick  (')  were  actions  of  de- 
ceit ;  there  could  have  been  no  right  of  proof  in  bankruptcy. 
The  rule  as  to  the  liability  of  partners  in  respect  of  torts  is 
laid  down  in  Lindley  on  Partnership  (*),  and  his  observations 
show  that  it  is  very  difficult  to  distinguish  between  the  lia- 
bility in  equity  in  cases  of  contract  and  in  cases  of  tort. 

[James,  L.»J.:  In  a  court  of  equity  the  liability  in  a  case 
of  fraud  was  a  joint  and  several  one  to  restore  the  money 
fraudulently  taken,  not  a  liability  in  damages.  You  could 
not  sue  in  equity  on  an  ordinary  partnership  contract,  ex- 
cept in  the  administration  of  the  assets  of  a  deceased  partner.] 

If  the  ordinary  rule  of  equity  that  partners  are  jointly  and 
severally  liable  for  the  partnership  debts  does  not  give  a 
right  of  proof  in  bankruptcy  against  the  separate  estates, 
why  shoula  that  right  exist  in  a  case  of  fraud  \  The  pro- 
visions of  sect.  31  of  the  Bankruptcy  Act,  1869,  that  de- 
816]  mands  in  the  nature  of  unliquidated  Mamages  in  cases 
of  tort  shall  not  be  provable  in  bankruptcy,  does  not  depend 
upon  the  fact  that  the  damages  are  unliquidated,  but  upon 
the  fact  that  they  arise  out  of  fraud.  Ex  parte  Unity ^  4c., 
Banking  Association {^)  is  distinguishable;  in  Ex  parte 
Turner  (*)  the  money  was  clearly  in  hand.  Brvdges  v. 
Branflll{^\  and  all  tne  cases  of  tnat  class,  depend  on  the 
principle  that  partners  are  jointly  and  severally  liable  in  a 
court  of  equity.  That  is  not  so  in  bankruptcy.  In  the 
present  case  the  money  is  not  traced  into  the  hands  of  either 
of  the  partners.  In  Mx  parte  Poulson  (*),  each  partner  had 
committed  a  breach  of  trust.  In  Ex  parte  Oeaves  (*)  the 
bankrupt  had  got  the  money,  and  had  made  himself  person- 
ally liable  as  a  trustee.  Tnere  is  bo  right  to  proof  against 
the  separate  estates  unless  a  joint  and  several  liability  has 
previously  been  established  in  a  suit  in  equity  or  in  an  action 
at  law.  Upon  the  evidence,  the  true  conclusion  is  that  the 
appellant  was  a  partner  with  the  bankrupts,  the  three  con- 
stituting one  firm.  A  partner  cannot  prove  against  the  estate 
of  his  copartner  until  all  the  creditors  have  been  paid  in 
full,  except  in  the  case  of  a  fraud  which  could  not  have  been 
discovered :   Read  v.  Bailey  (") ;   Ex  parte  Lodge  (") ;  Ex 

{})  6  Ch.  D.,  894;  22  £ng.  B,  167.  (*)  Mont  &  Mac.,  265. 

(«)  Law  Rep.,  2  Ex.,  269.  (')  12  Sim..  869. 

(«)  Law  Rep.,  6  P.  C,  894 ;  9  Eng.  R.,  (')  De  G..  79. 

202.  (•)  8  D.  M.  4  G.,  291. 

(<)  4th  ed.,  p.  878.  (»«)  3  App.  Cas..  94 ;  24  Eng.  R.,  56. 

(»)  8  De  G.  A  J.,  68.  (»)  1  Ves.,  166. 
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parte  Tongei^).  A  joint  adventure  constitutes  a  partner- 
ship :  Lindley  on  Partnership  ("). 

Southgate^  in  replj^,  as  to  the  right  of  proof  only :  It  is 
clear,  on  the  authorities,  that  the  liability  to  replace  the 
money  was  joint  and  several  in  equity,  and  if  so,  it  follows 
that  there  is  a  right  in  bankruptcy  to  prove  either  against 
the  joint  or  the  separate  estates. 

[James,  L.  J.,  referred  to  Earl  qf  Dundonald  v.  Master- 
man  (").] 

July  4.  James,  L.  J.,  delivered  the  judgment  of  himself 
and  Baggallay,  L.  J.,  as  follows : 

There  are  two  questions  to  be  decided  in  this  case.  The 
first  is,  *whether  Mr.  Adamson,  the  appellant,  is  to  [817 
be  allowed  after  proving  against  the  joint  estate  and  receiv- 
ing a  dividend  on  that  proof,  to  prove  against  the  separate 
estates,  withdrawing  his  joint  proof  and  returning  what  he 
has  received.  The  Registrar  was  of  opinion  that  he  had 
originally  a  right  to  prove  against  either  the  joint  estate  or 
the  separate  estates  at  his  option  ;  but  that,  having  proved 
against  the  former,  he  must  be  deemed  to  have  elected  be- 
tween the  two  rights,  and  is  bound  by  that  election.  By  a 
rule  which  was  established  by  the  courts  (it  is  difficult  to  see 
on  what  principle  or  by  what  authority)  a  creditor  having  a 
joint  legal  or  equitable  demand  against  a  partnership,  and 
a  several  one  against  the  members,  or  some  of  the  members, 
of  the  same  partnership,  was  not  entitled  to  go  against  the 
joint  estate  and  the  separate  estates,  but  was  entitled  to 
choose  between  them  ;  and  it  was  laid  down  in  the  books 
that  the  election  must  be  made  before  the  receipt  of  a  divi- 
dend. But  case  after  case  has  been  cited  to  us  in  which 
creditors  were  permitted  to  alter  their  election,  and  after 
having  gone  against  the  one  estate  to  go  against  the  other. 
In  the  case  before  us  the  question  is  not  one  of  election  at  all. 
It  is  quite  clear  that  Mr.  Adamson  never  dreamt  of  elect- 
ing, never  knew  anything  about  electing,  and  never  knew 
that  he  had  the  rights  between  which  he  is  deemed  and  ad- 
judged to  have  elected.  To  say  that  such  a  man  had  elected 
is  to  say  the  thing  that  is  not,  and  it  is  no  more  open  to  a 
court  or  a  judge  to  say  the  thing  which  is  not  than  it  is  to 
other  men ;  and  the  question,  then,  really  is,  not  whether 
he  had  elected,  but  whether  he  is  estopped  from  asserting 
one  of  two  rights,  which  he  says  he  had,  by  reason  of  his 
having  successfully  asserted  the  other  of  them.  Why  should 
he  be  ?    If  is  admitted  (admitted,  I  mean,  for  this  part  of 

0)  8  V.  A  B.,  81.  («)  4th  ed.,  p.  66.  {«)  Law  Rep.,  7  Eq.,  604. 
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the  case)  that  if  he  had  ever  done  aDything  he  could  have 
now  made  his  proof  against  the  separate  estates.  Then  what 
has  he  done,  as  between  him  and  the  other  creditors  of  those 
estates,  to  give  them  any  right  at  law,  or  in  eqnity,  or  in 
common  sense,  to  interpose  between  him  and  the  proof  which 
he  tenders  ?  Nobody  onght  to  be  estopped  from  averring 
the  trath  or  asserting  a  just  demand,  unless  by  his  acts  or 
words  or  neglect  his  now  averring  the  truth  or  asserting  the 
demand  would  work  some  wrong  to  some  other  person  who 
has  been  induced  to  do  something,  or  to  abstain  from  doing 
818]  *something,  by  reason  of  what  he  had  said  or  done, 
or  omitted  to  say  or  do.  In  bankruptcy  a  creditor  who  does 
not  come  in  and  make  the  proof  he  is  entitled  to  make  runs 
this  risk  and  incurs  this  penalty — that  he  cannot  undo  any- 
thing which  has  been  done.  The  other  creditors  retain  any 
dividend  which  has  been  declared,  and  he  can  only  go  against 
the  assets  which  may  chance  to  be  remaining ;  so  no  harm 
is  done.  But  the  appellant  has  gone  against  the  joint  estate 
and  taken  a  dividend.  What  harm  is  that  to  the  separate 
creditors  ?  Of  course  they  would  be  entitled  to  any  possible 
surplus  of  the  joint  estate,  but  as  the  dividend  is  to  be  paid 
back,  even  that  contingent  and  imaginary  ri^ht  is  restored  to 
them  as  fully  and  beneficially  as  if  the  dividend  had  never 
been  taken.  What  harm  is  done  to  the  creditors  of  the  joint 
estate  ?  They  get  the  dividend  back  into  their  estate,  and 
the  only  thing  which  was  suggested  to  us  was  the  incon- 
venience to  the  trustee  of  having  to  make  a  fresh  distribution 
of  these  new  assets.  But  it  is  the  main  duty  of  a  trustee  to 
distribute  any  assets  which  may  from  time  to  time  come  to 
his  hands,  and,  even  if  he  had  to  make  a  new  sum  in  arith- 
metic and  to  send  out  fresh  letters  and  fresh  checks  every 
quarter  or  every  month,  it  does  not  seem  to  be  an  incon- 
venience to  be  put  into  competition  with  the  inconvenience 
which  would  be  suffered  by  a  creditor  who  is  deprived  of 
a  sum  of  money  to  which  he  is  legally,  equitably  and  mor- 
ally entitled.  If  Mr.  Adamson  has  the  right  whicn  he  asserts 
that  he  has,  he  has  not  by  what  he  has  done  forfeited  it 

The  second  question,  therefore,  remains  to  be  considered. 
Has  he  that  right  ?  The  counsel  for  the  respondent  having 
contended  that  Mr.  Adamson  must  be  taken  to  have  know- 
ingly elected  between  two  alternative  rights  which  he  must 
be  taken  to  have  known,  next  argued  that  he  had  no  right 
of  proof  against  the  separate  estates  of  the  partners.     The 

f  round  for  the  separate  proof  is  this :   Mr.  Adamson  was  in- 
uced  to  accept  bills  of  exchange  for  a  very  large  amount, 
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on  the  representation  that  they  were  bills,  or  renewals  of 
bills,  representing  the  purchase-money  of  large  quantities 
of  cotton,  stated  to  have  been  purchased  on  the  joint  ac- 
count of  Mr.  Adamson  and  the  two  Collies,  and  continued 
to  be  held  by  them  on  such  joint  account.  This  representa- 
tion was  wholly,  or  almost  wholly,  fictitious,  and  there  is 
no  doubt  that  Mr.  Adamson  was  ^cheated  out  of  the  [819 
acceptances  which  he  gave,  and  which  he  had  to  meet  when 
they  matured.  That  Alexander  Collie  was  guilty  of  the 
frauds  there  is  no  dispute,  and,  in  the  absence  of  evidence 
to  explain  his  part  of  the  transaction,  it  is  impossible  not 
to  hold  that  William  Collie,  who  himself  signed  letters  and 
accounts  constituting  the  false  representations  of  the  ficti- 
tious cotton  dealings,  must  be  held  to  have  been  aware  that 
he  was  lending  himself  to  his  bro theirs  frauds.  There  was, 
therefore,  a  fraud  practised  on  Mr.  Adamson  in  which  both 
the  Collies  were  participators.  And  it  has  always  been 
held  in  the  Court  of  Chancery  that  for  a  fraud,  as  for  a 
breach  of  trust,  each  participator  is  liable  in  solido.  Some 
doubt  was,  however,  suggested  in  the  course  of  the  argu- 
ment whether  proof  could  be  made  in  bankruptcy  for  a 
fraud  any  more  than  for  other  torts.  A  great  many  cases — 
if  cases  were  necessary — show  that  proofs  have  been  allowed 
in  bankruptcy  for  fraud,  and  on  the  ground  of  fraud  only, 
where  on  a  mere  breach  of  contract  they  would  not  have 
been  admitted.  A  notable  instance  of  this  is  in  the  proof 
allowed  in  Bead  v.  Bailey  {')y  by  the  joint  estate  against  the 
sepai-ate  estate  for  moneys  frauaulently  abstracted  from  the 
partnership  assets,  a  decision  which  only  followed  a  whole 
line  of  recognized  authorities.  But,  in  truth,  the  proof  is 
not  for  the  fraud  or  for  the  tort.  The  Court  of  Cnancery 
never  entertained  a  suit  for  damages  occasioned  by  fraudu- 
lent conduct  or  for  breach  of  trust.  The  suit  was  always 
for  an  equitable  debt  or  liability  in  the  nature  of  debt.  It 
was  a  suit  for  the  restitution  of  the  actual  money  or  thing, 
or  value  of  the  thing,  of  which  the  cheated  party  had  been 
cheated.  If  a  man  had  been  defrauded  of  anv  money  or 
property  and  the  cheater  afterwards  became  bankrupt,  if 
the  money  could  be  earmarked,  or  if  the  thing  could  be 
found  in  specie,  or  traced,  the  assignees  or  trustees  were 
made  to  give  it  back,  or  if  it  could  not  be  earmarked  or 
traced,  then  proof  was  allowed  against  the  estate.  It  was 
a  very  common  thing  to  have  a  suit  against  solvent  persons 
and  the  assignees  of  a  bankrupt,  to  set  aside  transactions 
as  fraudulent,  and  to  have  a  decree  against  the  solvent  per- 

(>)  S  App  Caa.,  94;  24  Eng.  Rep..  56  (•)  6  Ch.  D.,  894;  22  Eng.  R.,  167. 


702  CHANCERY  DIVISION.  [VoL  YIU. 

1878  £z  parte  Adamson.      In  re  Collie.  C.A. 

sons,  and  a  declaration  of  a  right  of  proof  against  the  estate 
of  the  bankrupt.  This  was  done  as  a  matter  of  coarse  in 
the  case  of  Phosphate  Sewage  Company  v.  Bartmojit  {*). 
820]  *In  cases  of  fraud,  or  breach  of  trust,  which  is  often 
only  one  form  and  instance  of  fraud,  there  never  was  any 
division  of  liability  between  the  tort-feasors ;  every  person 
participating  in  the  tert  was  liable  to  make  good  the  whole ; 
the  liability  of  each  in  equity  was  for  the  whole  amount. 
And  the  proof  in  bankruptcy  was  exactly  commensurate 
with  that  liability ;  it  being  the  established  rule  in  bank- 
ruptcy that  every  debt  which  a  person  could,  either  in  his 
own  name  or  in  the  name  of  any  other  person,  recover  at 
law,  or  in  equity,  was  a  provable  debt  in  banliuptcy.  It 
is  said  in  the  books  that  debts  due  bv  reason  of  fraud  or 
breach  of  trust  are  joint  and  several.  There  is  here  a  slight 
inaccuracy.  Of  course  tort-feasors  may  be  sued  all  in  one 
action,  or  in  several  actions,  but  there  is  not  really  or  prac- 
tically any  joint  liability  as  distinct  from  the  several  liabil- 
ity, except  where  there  is  a  partnership  and  a  joint  estate. 
It  is  a  mere  accident,  but  a  frequent  accident,  that  the  fraud 
is  connected  with  a  partnership,  but  where  it.is,  the  result 
often  is  that  the  partnership  in  its  joint  character  is  liable 
for  it.  If  the  profits  or  proceeds  of  the  fraud  found  their 
way  into  the  partnership,  then  on  that  ground  the  partner- 
ship became  indebted  for  them,  or  if  the  fraud  was  in  the 
course  of  the  partnership  business,  and  was  practised  by 
one  of  the  partners  on  a  client  or  customer  of  tne  firm,  then 
the  firm — however  innocent  the  other  partners  may  have 
been,  and  although  the  guilty  partner  alone  stole  the  plun- 
der— was  held  liable  to  make  full  restitution  to  the  de- 
frauded client  or  customer.  But  this  right  to  go  against 
the  partnership  assets  did  not  relieve  the  guilty  party  or 
parties  of  his  or  their  personal  and  separate  liability  by  rea- 
son of  his  or  their  actual  participation.  If  in  a  partnership 
of  A.,  B.,  C,  and  D.,  and  in  a  partnership  matter,  A.  and 
B.  shared  in  a  fraud  upon  a  customer,  they  would  be  sever- 
ally liable,  and  the  joint  estate  would  be  liable  to  make 
restitution ;  but  not  the  separate  estates  of  C.  and  D.  And 
the  rule  about  joint  and  several  liability  must  be  read  with 
this  qualification  ;  but,  so  qualified,  the  rule  is  a  well  estab- 
lished rule.  And,  according  to  this  rule,  Mr.  Adamson  was 
not  entitled  to  go  against  the  joint  estate  and  the  separate 
estates,  *but  had  to  make  his  election.  It  is  not  too  late  for 
him  now  to  elect,  and  it  must  therefore  be  declared  that  he 

(»)  6  Ch.  D.,  394;  22  Eng.  R.,  16Y. 
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is  entitled  to  prove  against  the  separate  estates  of  Alexander 
and  William  Collie  in  *respect  oi  the  bills  which  he  [821 
was  induced  to  accept  by  their  fraud ;  but  he  must  with- 
draw his  proof  from  the  joint  estate  and  refund  the  dividend 
accordingly,  and  it  must  be  referred  back  ta  the  Registrar 
to  ascertain  the  amount  on  the  footing  of  this  declaration. 
Under  the  circumstances,  the  proper  order  as  to  costs  will 
be  to  allow  him  to  add  his  costs  in  the  court  below  and  here 
to  the  amount  of  his  proofs  against  the  separate  estates. 

Bramwell,  L.J.:  In  this  case  the  facts  and  the  conclu- 
sions I  draw  from  them,  so  far  as  they  need  be  stated,  are 
as  follow:  The  appellant  Adamson  and  the  bankrupts 
agreed  to  have  a  joint  speculation  in,  among  other  things, 
cotton.  The  bankrupts  were  to  buy  and  sell  cotton  on  joint 
account.  The  cotton  was  to  be  paid  for  by  the  bankrupts, 
who  were  to  draw  on  the  appellant  for  the  amount  of  the 
price.  They  could  then  procure  the  bills  to  be  discounted, 
and,  with  the  proceeds,  pay  the  price  of  the  cotton ;  or,  of 
course,  if  their  means  had  enabled  them,  they  might  have 
kept  the  bills  and  paid  for  the  cotton  out  of  their  general 
funds.  If,  when  the  bills  became  due,  the  cotton  was  not 
sold,  then  the  bankrupts  were  to  draw  fresh  bills  on  the 
appellant,  and,  as  before,  or  out  of  their  general  funds,  pro- 
vide for  the  former  bills.  The  bankrupts  represented  to  the 
appellant  that  they  had  bought  quantities  of  cotton  and 
drew  bills  on  him  for  the  amount  of  the  price.  These  bills 
he  accepted.  They  were  renewed  from  time  to  time,  and 
ultimately  the  last  renewals  were  paid  by  the  appellant.  It 
turned  that  the  statement  that  cotton  had  been  bought  was 
false  and  fraudulent,  that  scarcely  any  had  been.  Conse- 
quently, there  was  no  cotton  out  of  the  proceeds  of  which 
the  appellant  could  be  reimbursed,  and,  the  bankrupts  hav- 
ing stopped  payment  before  the  last  renewed  bills  became 
due,  the  appellant  is  now  the  amount  of  them  out  of  pocket. 
Further,  the  fraud,  on  the  evidence  before  us,  must  be  taken 
to  be  a  fraud  by  each  of  the  bankrupts  as  much  as  by 
either.  Under  these  circumstances  the  appellant  had  a  claim 
on  the  bankrupts  which  he  might  have  presented  in  any  one 
of  three  shapes.  He  might  nave  omitted  all  mention  of 
fraud,  and,  relying  on  the  contract  of  the  bankrupts,  might 
have  complained  that  they  had  not  bought  cotton  on  joint 
*account  and  have  sued  them  for  unliquidated  dam-  [822 
ages  ;  or  he  might  have  put  his  claim  as  for  a  liquidated  sum 
by  showing  the  facts,  with  no  statement  of  fraud,  and  say- 
ing that  the  law  raised  a  duty  in  the  bankrupts  to  pay  the 
bills,  the  same  as  in  the  case  of  an  accommodation  bill,  and 
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that,  therefore,  his  payment  under  the  compalsion  of  being 
the  accej)tor  was  a  payment  by  him  for  them.     Had  he  put 
his  case  in  either  oi  these  ways,  he  woald  have  put  it  in  a 
way  which  entitled  him  to  prove  against  their  joint  estate, 
either  for  a  specific  ascertained  debt  or  for  unliquidated 
damages,  and  not  against  either  separate  estate.     Or  he 
might  have  maintained  a  claim  against  them  for  a  tori,  for 
the  fraud  they  had  committed,  in  which  case  one  may  ob- 
serve that,  according  to  BarwicJc  v.  Maglish  Joint  Slock 
Bank  ('),  one  partner  would  be  liable  for  the  fraud  of  the 
other,  even  if  personally  innocent   of  it.    This  claim  he 
might  have  maintained  against  both  jointly  or  either  sejia- 
rately  from  the  other  for  unliquidated  damages,  and,  except 
that  he  is  precluded  by  his  proof,  might  do  so  now ;  for  if 
he  had  shaped  his  case  in  this  wav,  he  would  have  shaped 
it  in  a  way  which  showed  that  he  nad  not  a  provable  claim, 
and  so  the  bankruptcy  of  those  liable  would  be  no  impedi- 
ment to  his  maintaining  an  action  against  them.    These  are 
the  ways  in  which  he  might  have  shaped  his  claim  at  com- 
mon law  before  the  Judicature  Act,  and  so  he  may  now. 
But,  besides  these  three  ways  of  shaping  and  enforcing  his 
claim,  it  appears  there  is  another.     It  seems  that  a  court  of 
equity,  before  the  Judicature  Act,  where  a  definite  specific 
sum  of  monev  was  obtained  by  fraud  by  two  or  more  per- 
sons, would  decree  a  restitution  of  the  sum  so  obtained,  and 
make  the  decree  against  the  defendants  joint  and  several. 
Why,  I  know  not.    If  there  was  no   fraud  the  plaintiff 
would  be  sent  to  law.     So  he  would  if  the  damages  «were  un- 
liquidated.    But  where  there  was  the  combination  of  two 
things  neither  of  which  was  enough,  the  Court  of  Equity 
would  grant  relief.     So,  of  course,  must  the  High  Court 
now.     So  that  the  appellant  may  now  maintain  an  action  for 
the  fraud,  and  recover,  as  I  have  pointed  out,  in  accordance 
with  the  former  common  law  practice,  unliquidated  dam- 
ages against  the  defendants  jointly,  or  according  to  the 
former  equity  practice,  a  liquidated  sum  against  them  jointly 
823]    and  severally.     *But  how  does  this  entitle  him  to 
prove  for  the  liquidated  sum  due  and  recoverable  for  a  fraud, 
any  more  than  lie  could  for  the  unliquidated  sum  due  and 
recoverable  for  a  fraud  ?    It  is  to  be  remembered  that  he  has 
not  got  a  judgment.     If  he  had,  the  amount  would  be  prov- 
able, whether  recovered  for  a  fraud,  a  slander,  or  any  other 
tort.     What  is  the  difference  between  the  two  claims  both 
founded  on  fraud  1    One  is  a  claim  for  a  liquidated,  the 
other  for  an  unliquidated  sum.     But  that  is  an  immaterial 

(1)  Law  Rep.,  2  Ex.,  269. 
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difference,  as  claims  for  anliquidated  amounts  are  provable 
now.  What  other  difference  is  there?  The  former  equitv 
decree  for  the  liquidated  sum  would  be  against  the  defend- 
ants jointly  and  severally.  The  judgment  at  common  law 
would  be  against  them  jointly  onlv.  But  this  makes  no 
difference  ;  the  foundation  of  the  claim  is  the  same,  and,  as 
I  have  said,  no  judgment  has  been  got.  And  though  the 
common  law  judgment  is  not  against  the  defendants  jointly 
and  severally,  its  effect  is  nearly  the  same.  If  the  claim  for 
the  unliquidated  amount  is  not  provable,  why  is  that  for 
the  liquidated?  The  reason  why  the  one  is  not  provable  is 
equally  applicable  to  the  other.  And  that  reason  is  this, 
that  the  law  does  not  allow  it.  Claims  founded  on  tort  are 
not  provable ;  nothing  is  provable  but  those  claims  which 
arise  out  of  contract.  The  Bankruptcy  Act,  sect.  1,  says, 
"  Debt  provable  in  bankruptcy  shall  include  any  debt  or  lia- 
bility by  this  act  made  provable  in  bankruptcy."  Sect.  31 
says,  '' Demands  in  the  nature  of  unliquidated  damages 
arising  otherwise  than  by  reason  of  a  contract  or  promise 
shall  not  be  provable  in  bankruptcy."  If  that  was  all,  it 
might  be  said  that  this  is  not  a  demand  in  the  nature  of  un- 
liquidated damages,  and  therefore  not  prohibited.  True,  it 
may  not  be  thereby  prohibited,  but  the  next  clause  is  *'  save 
as  aforesaid  all  debts  and  liabilities,"  &c.,  shall  be  deemed 
to  be  debts  provable,  and  ** liability"  is  afterwards  said  to 
include  a  variety  of  matters  all  of  which  suppose  an  express 
or  implied  contract.  There  are,  no  doubt,  provable  aebts 
where  there  is  no  contract,  as  a  debt  on  a  judgment.  But  in 
such  cases  the  law  implies  a  duty  to  pay  it.  But,  certainly, 
till  the  present  case,  it  was  never  supposed  that  a  claim  for 
a  wronff  was  provable,  or  that  the  discharge  of  the  bankrupt 
released  him  from  such  a  claim.  Would  the  discharge  of 
these  bankrupts  discharge  them  from  an  action  against  them 
in  the  form  oi  the  old  suit  in  equity  *for  a  joint  and  [824: 
several  decree  for  payment  of  money?  The  proof  against 
the  separate  estate  in  Head  v.  Bailey  {')  was  the  proof  of 
a  debt.  The  proof  in  Phosphate  Sewage  Company  v.  Hart- 
Tfiont  (")  was  ordered  without  the  question  being  mooted  as 
to  whether  the  ground  of  fraud  in  the  case  prevented  the 
proof.  The  proof  against  the  separate  estate  of  the  infant 
obligor  of  a  joint  and  several  bond  was  allowed,  because  it 
was  a  joint  and  several  bond,  and  he  was  held  to  be  bound 
by  it.  Breaches  of  trust  are  provable  against  joint  or  sep- 
arate estate,  because,  I  suppose,  trustees  are  held  to  under- 
take jointly  and  severally  for  the  performance  of  their  duties, 

(')  8  App.  Ca8.,  94 ;  24  Eng.  R.,  66.  («)  6  Oh.  D.,  894  ;  22  Eng.  R.,  157. 
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not  because  there  is  fraud  in  breach  of  trust.  There  may  be 
a  breach  of  trust  where  in  all  good  sense  there  is  no  pretence 
for  saying  there  is  fraud.  To  my  mind,  then,  the  present 
claim  is  contrary  to  principle,  contrary  to  the  statute,  and 
without  precedent.  Mr.  Justice  Lindley's  opinion  is  clearly 
against  it.  On  the  other  point,  whether  the  appellant  is  too 
late  to  change  his  proof,  I  am  in  his  favor.  I  will  only  add 
that  I  cannot  see  that  the  separate  estate  has  any  ground  for 
complaint,  except  that  the  proof  comes  late,  which  is  no  ob- 
jection ;  and  that  the  joint  estate  cannot  complain  that  it  is 
relieved  of  a  proof.  But,  on  the  other  ground,  I  am  of 
opinion  that  the  appeal  should  be  dismissed. 

The  court  gave  the  trustee  leave  to  appeal  to  the  House 
of  Lords,  on  condition  of  his  presenting  the  appeal  within  a 
month. 

August  1.  WinsloWy  Q.C.,  for  the  trustee,  asked  that,  in 
drawing  up  the  ord^r,  provision  should  be  made  for  pay- 
ment of  interest  by  the  appellant  on  the  dividend  whicn  he 
was  to  refund. 

De  Oex^  Q.C.,  for  the  appellant :  Interest  was  not  asked 
for  when  the  appeal  was  heard,  and  it  would  be  contrary  to 
the  practice  to  give  it  where  money  has  been  received  by 
mistake:  Ex  parte  Waring  {)\  Ex  parte  Law  {*)\  Ex  parte 
Lubbock  (').  The  appellant  has  lost  a  dividend  on  the  sepa- 
rate estate. 

825]  *James,  L.  J.:  The  point  may  be  a  new  one,  but  I 
have  not  the  slightest  hesitation  or  difficulty  in  making  a 
precedent.  The  appellant  comes  to  the  court  to  be  i-elieved 
from  his  own  mistake,  and  justice  requires  that  he  should 
fully  reimburse  the  joint  estate.  The  principle  of  the  judg- 
ment was  refunding,  and  the  money  must  be  refunded  with 
reasonable  interest.  The  interest  will  be  at  the  rate  of  4  per 
cent.  The  order  will  be  dated  to-day.  The  costs  of  this  ap- 
plication will  be  part  of  the  costs  of  the  appeal. 

Brett  and  Cotton,  L.J  J.,  concurred. 

The  time  for  appealing  to  the  House  of  Lords  was  ex- 
tended. 

Solicitors  for  appellant :  Ashurst^  Morris^  Crisp  &  Co, 
Solicitors  for  trustee:  Travers  Smith  <fe  Braithwaite. 

(0  8  D.  M.  A  G.,  446  n.         («)  Mont  4  Ch.,  111.        (»)  4  D.  J.  A  S.,  616. 
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A  principal  cannot  have  the  benefit  Md.,  233. 
of  transactions  by  his  agent  without        Where  false  statements  made  bv  one 

adopting,  and  being  responsible  for,  all  partner  in  regard  to  the  aolTency  and 

the  representations  made  by  his  agent  pecuniary  resources  of  his  firm,  for  the 

therein:  Crans  v.  Hunter,  28  N.  Y.,  purpose  of  obtaining  credit  on  the  par- 
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chase  of  goods  for  said  firm,  and  with  tlon  :  Tracy  «.  Veeder,  35  How.  Prac., 

the  intent  to  cheat  and  defraud  the  party  215. 

from  whom  the  goods  are  purchased,  But  it  has  since  been  held,  that  stat- 
\%'hen  sufficiently  averred  in  a  plead-  utes  authorizing  arrest  and  imprison- 
ing or  affidavit,  are  sufficient  to  sustain  ment  for  debt,  although  remedial  to  the 
an  action  on  the  case  for  fraud  and  de-  extent  that  they  are  designed  to  coerce 
ceit  against  the  party  making  such  payment,  are  also  regarded  as  penal, 
falne  statements  (Stitt  f>.  Leith,  63  N.  Y. ,  and  are  not  to  be  extended  by  construe- 
427),  and  u neon tro verted  they  show  the  tion  so  as  to  embrace  cases  not  clearly 
debt  to  have  been  fraudulently  con-  within  them. 

tracted,  and  for  the  fraud  thus  perpe-  The  provision  of  the  Code  (sub.  4, 
trated  the  partner  by  whom  the  false  §  179),  authorizing  an  arrest  "when 
representations  are  made,  if  not  others  the  defendant  has  been  guilty  of  a 
to  be  profited  by  the  transaction,  can  be  fraud  in  contracting  the  debt  or  incur- 
lawfully  arrested  and  held  to  bail:  Wit-  ring  the  obligation  upon  which  the  ac- 
mark  v.  Herman,  44  N.  Y.  Superior  Ct.  tion  is  brought,"  applies  only  to  act- 
Hep,  144,  citing  Sherman  v.  Smith,  42  ual  personal  fraud  on  the  part  of  de- 
How.  Pr.,  108.  fendant,  and  does  not  Include  merely 

If  one  partner,  in  the  partnership  legal  or  constructive  fraud, 

business,  practice  a  fraud  upon  a  third  In  an  action,  therefore,  against  a  prin- 

person,  the  other  partners,  as  members  cipal  to  enforce  a  contract  for  the  pur- 

of  the  firm,  are  liable  civilly  for  such  chase  of  property  made  by  his  agent, 

fraud  :  Tracy  v.  Veeder,  50  Barb.,  70,  the  defendant  cannot  be  arrested  on 

35  How.  Pr.,  209 ;  Bauer  v.  Stumph,  proof  that  the  vendor  was  induced  to 

1  Wilson's  Superior  Ct.  R.,  514  ;  Olm-  enter  into  the  contract  and  give  a  credit 

sted  V.  Hotaling,  1  Hill,  317  ;  Griswold  by  means  of  fraudulent  representations 

V.  Hauver,  25  N.  Y. ,  595.  of  the  agent,  when  the  fraud  was  not 

See  also  Merchants  Bank  v.  Holland,  known  to  or  authorized  by  defendant, 

4  Hun,  420,  66  N.  Y.,  648.  and  was  not  ratified  by  him  after  in- 

And  it  has  been  held,  that  an  order  formation  thereof  :  Hathaway  «.  John- 

of  arrest  might  be  issued  against  the  son,  55  N.  Y. ,  93 ;  National  Bank  v. 

partner  not  guilty  of  the  fraud,  if  the  Temple,  2  Sweeny,  344. 
firm  has  had  the  benefit  of  the  transac- 


[8  Chancery  Division,  825.] 
V.C.B.,  June  27:   C.A.,  July  10,  1878. 

Pashler  v.  Viwcent. 

[1877    P.     26.] 

Composition— 'ReffistroHon  of  ResohtHons — Protection  of  Debtor — Debt  incurred  by 
Fraud— Breach  of  TruO—AttachmentSankruptey  Act,  1869  (32  <fr  33  Viet.  e.  71), 
M.  12,  126— i)tf6tor«  Act,  1869  (32  <fc  83  Vict.  e.  62),  «.  Ib-^Bankruplcy  Rfdea,  1870, 
r.  289. 

The  provisions  for  the  protection  of  a  debtor  in  sect  12  of  the  Bankruptcy  Act, 
1869,  and  rule  289  of  the  Bankruptcy  Rules,  1870,  do  not  apply  to  composition. 

After  the  r^stration  of  composition  resolutions  the  compoaition  proceedings  (^re 
no  longer  pending. 

Decision  of  Bacon,  V.C.,  reversed. 
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[9  Chancery  Division,  1.] 
Fry,  J.,  March  23:   C.A,,  April  3,  1878. 

1]  *BuRGoiNB  V.  Taylor. 

[1877    B.     821,] 

Pradiee — Judgment  in  DefauU  of  Appearance  at  Trial — AppiieaHtm  to  •et  ande  Jmd^- 
ment — Negligence  of  Solicitor — Rules  of  Court,  1876,  Order  xxzti,  r.  20. 


A  defendant  was  not  represented  at  the  trial  of  an  action,  because  his  solicitor 
ignorant  of  the  fact  that,  in  pursuance  of  an  order  of  the  Lord  Chancellor,  the  action 
had,  with  others,  been  transferred  frdm  one  judge  of  the  Chancery  Division  to  an- 
other, and  had  therefore  only  watched  the  list  before  the  former  judge: 

Held,  by  Fry,  J.,  that  the  solicitor  had  been  guilty  of  g^ross  negligence,  and  that  the 
judgment  which  had  been  given  for  the  plaintiff  could  not  be  set  aside  under  Rules 
of  Court,  1876,  Order  xxxvi,  r.  20: 

Held,  on  appeal,  that  the  judgment  must  be  set  aside  on  pajrment  of  the  costs  of 
the  day. 

This  action  was  in  the  list  for  trial  before  Mr.  Justice  Fry 
on  the  18th  of  March,  1877.  The  defendant  djd  not  appear, 
2]  and  *judgment  was  given  for  the  plaintiff.  The  actioa 
had  been  originally  set  down  before  Vice-Chancellor  Mali  as, 
and  it  was,  by  an  order  of  the  Lord  Chancellor,  dated  the 
21st  of  February,  1878,  transferred  (with  other  actions)  to 
Mr.  Justice  Fry  for  trial. 

On  the  20th  of  March  the  defendant,  by  special  leave  of 
the  court,  gave  notice  of  motion  that  the  judgment  might  be 
set  aside  and  the  action  restored  to  the  paper  for  trial  on 
such  terms  as  to  the  court  might  seem  fit.  In  support  of 
the  motion  two  affidavits  were  filed,  one  made  by  the  de- 
fendant's solicitor,  the  other  by  his  clerk.  The  solicitor 
said:  "The  order  for  such  transfer  was  unknown  and  un- 
noticed by  me,  the  duty  of  watching  the  lists  of  causes  for 
trial  having  been  intrusted  to  the  clerk  in  my  office,  who 
should  attend  to  such  matters,  and  the  order  for  such  trans- 
fer being  unobserved  by  the  clerk,  the  list  of  causes  in  Vice- 
Chancellor  Malins'  court  was  alone  watched,  and  this  cause 
appears  therein  to  stand  fifty-seven  below  the  causes  for 
trial  on  the  18th  inst.  No  steps  were  taken  for  instructing 
counsel  to  appear  for  the  defendant;  therefore  this  cause 
was  tried  yesterday  without  appearance  on  the  part  of  the 
defendant,  his  solicitors  having  no  knowledge  tnat  it  stood 
for  trial  in  the  court  of  Mr.  Justice  Fry.  The  defendant  has 
a  good  defence  on  the  merits  of  the  case,  and  is  prepared  to 
substantiate  such  defence  by  evidence  in  court."  The  clerk 
said  :  "  The  duty  of  watching  the  list  of  causes  for  trial  hav- 
ing been  intrusted  to  me  at  the  commencement  of  January 
last,  on  one  or  two  occasions  I  searched  the  book  containing 
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the  list  of  causes  tO  be  tried  before  V ice-Chancellor  Malins 
kept  at  the  Registrar's  office,  but,  since  the  12th  of  January- 
last,  when  the  said  list  of  causes  appeared  in  the  Weekly 
Notes  of  that  date,  I  have  every  day  carefully  watched  the 
daily  list  of  causes  to  be  tried  before  Vice-Chancellor  Ma- 
lins as  it  appeared  in  the  Times  newspaper,  and  compared 
the  same  with  the  said  list  of  causes  as  contained  in  the 
Weekly  Notes,  and  on  the  18th  of  March  inst.  this  cause 
appears  about  fifty  below  the  causes  for  trial  on  that  day. 
The  order  for  the  transfer  of  this  cause  was  entirely  un- 
known and  unnoticed  by  me." 

Tlie  motion  was  heard  before  Mr.  Justice  Fry  on  the  23d 
of  March,  1878. 

*Dauney,  for  the  defendant :  The  court  has  power  to  [3 
grant  the  application  under  Rules  of  Court,  1876,  Order 
XXXVI,  rule  20,  and  the  evidence  shows  sufficient  ground 
for  granting  it.  Wright  v.  Clifford,  before  your  Lordship 
on  the  11th  of  February,  1878,  was  a  very  similar  case.  Of 
course  the  defendant  will  have  to  pay  the  costs  of  the  trial 
and  of  this  motion,  but  that  is  a  sufficient  penalty  to  impose 
on  him. 

North,  Q.C.,  and  Baker,  for  the  plaintiff:  A  party  has 
a  right  to  retain  every  advantage  which  the  rules  give  him  : 
Inler national  Financial  Society  v.  City  of  Moscow  Oas 
'Company  (') ;  Rhodes  v.  Jenkins  (').  Wright  v.  Clifford 
was  a  different  case. 

[Fry,  J.:    There  had  been  a  sudden  run  on  the  paper.] 

Uockle  V.  Joyce  (*)  is  also  distinguishable. 

[Fry,  J.:  In  that  case  the  plaintiff's  leading  counsel  had 
been  detained  by  a  railway  accident,  and  the  junior  coun- 
sel, though  he  was  present  in  court,  was  so  unwell  that  he 
was  unable  to  address  the  court.] 

WaU  V.  Barnett  {*)  shows  that  the  applicant  ought  to  sat- 
isfy the  court  that  he  has  a  good  defence  on  the  merits. 

[Fry,  J.:  I  always  feel  great  hesitation  in  making  a 
man  swear  to  merits;  it  imposes  a  great  burden  on  his 
conscience.] 

Dauney,  in  reply :  There  will  be  no  hardship  on  the 
plaintiff,  if  the  application  is  granted ;  he  will  be  in  the  same 
position  as  if  the  action  had  not  been  tried.  On  the  other 
nand,  if  the  application  is  not  granted,  the  hardship  to  the 
defendant  will  be  very  great. 

[Fry,  J. :  He  will  have^a  remedy  against  his  solicitor  for 
negligence.] 

(«)  7  Ch.  D.,  241,  247.  (*)  7  Ch.  D.,  66. 

(»)  7  Ch.  D.,  711.  (*)  3  Q.  B.  D.,  863. 
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Is  the  mere  omission  of  a  clerk  to  think  of  the  possibility 
of  a  transfer  a  sufficient  reason  for  inflicting  such  a  penalty 
on  the  solicitor )  The  cases  cited  with  regard  to  applica- 
tions for  extending  the  time  for  bringing  an  appeal  aepend 
4 J  on  a  different  ^principle.  There  the  party  had  the  rules 
before  him,  and  chose  to  put  his  own  construction  upon 
them  ;  here  the  solicitor  and  his  clerk  were  ignorant  of  the 
fact  of  the  transfer. 

Fbt,  J. :  I  am  asked  to  set  aside  this  judgment  on  the 
simple  ground  that  the  defendant's  solicitor  and  his  clerk 
were  so  negligent  that  they  did  not  know  of  the  order  for 
transfer,  or  that  the  action  had  come  into  the  list  for  trial, 
and  I  think  that  I  ought  not,  upon  this  simple  ground  of 
gross  negligence,  to  grant  the  application,  it  is  very  im- 
portant that  it  should  be  understood  that  solicitors  are 
bound  to  use  due  diligence.  The  fact  that  the  transfer  had 
been  made  ought  to  nave  been  known  to  the  defendant's 
solicitor  or  to  his  clerk.  The  order  for  transfer  was  pub- 
lished in  the  Weekly  Notes^  which  it  is  clear  from  the  affi- 
davits that  the  defendant's  solicitor  took  in.  He  had  ample 
means  of  knowing  of  the  transfer.  If  I  were  to  accede  to 
the  application,  the  result  would  be  that  a  solicitor  who 
asked  to  have  a  judgment,  obtained  a^aiust  his  client  in  de- 
fault of  appearance  at  the  trial,  set  aside,  would  only  have 
to  show  that  be  himself  had  been  guilty  of  gross  negligence. 
I  do  not  think  it  right  to  encourage  negligence  to  that  ex- 
tent, and  on  that  simple  ground  I  refuse  the  motion  with 
costs. 


The  defendant  appealed.  The  appeal  was  heard  on  the 
3d  of  April. 

Cookson^  Q.C.,  and  Dauney^  having  opened  the  appeal, 
were  stopped  by  the  court. 

Norths  Q.C.,  and  Bakery  for  the  plaintiff,  relied  on  the 
same  grounds  as  in  the  court  below. 

Cookson^  in  replv. 

Jessel,  M.R.:  We  think  that  the  order  asked  for  by  the 
defendant  ought  to  be  made.  Solicitors  cannot,  any  more 
than  other  men,  conduct  their  business  without  sometimes 
making  slips;  and  where  a  solicitor  watches  the  list,  and 
5]  happens  to  miss  the  case,  in  consequence  of  *which  it 
is  taken  in  his  absence,  it  is  in  accordance  with  justice  and 
with  the  course  of  practice  to  restore  the  action  to  the  pa- 
per, on  the  terms  of  the  party  in  default  paying  the  costs  of 
the  day,  which  include  all  costs  thrown  away  by  reason  of 
the  trial  becoming  abortive.    As  a  general  rule,  solicitors 
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in  my  branch  of  the  court  consent  to  such  an  order  as  is 
now  asked,  and  that  such  an  application  should  be  opposed 
is  to  me  a  novelty.  Still,  as  the  appellant  was  in  default, 
lie  must  pay  the  costs  of  the  application  to  the  court  below, 
but  no  costs  of  the  appeal. 

Cotton  and  Tpiesiger,  L.  JJ.,  concurred. 

Solicitors :  Parson  &  Lee;  Tippetts^  San  &  Tickle. 


[9  Chancery  Division,  6.] 
C.A.,  April  10,  1878. 

In, re  Michell's  Trusts  ('). 

Covenant  to  Settle  Future  Properti/  of  Wife — Marriage  Settlement, 

A  marriage  settlement  which  recited  an  agreement  to  settle  certain  specified  prop- 
erty upon  the  trusts  thereinafter  declared,  and  that  it  had  been  agreed  that  the  hus- 
band should  enter  into  the  covenant  thereinafter  contained  for  settling  upon  the  same 
trusts  any  future  property  to  which  the  wife  might  become  entitled  after  the  sol- 
emnization of  the  marriage,  contained  a  covenant  by  the  husband  that  if  at  any 
time  during  the  joint  lives  of  the  husband  and  wife  any  future  portion,  or  real  or 
personal  estate,  should  "  come  to  or  devolve  upon  "  the  wife,  or  upon  the  husband  in 
her  right,  and  whether  in  possession,  reversion,  remainder,  contingency,  or  expect- 
ancy, the  husband  would  settle,  or  concur  with  the  wife  in  settling,  such  future  por- 
tion, real  or  personal  estate,  upon  the  trusts  declared  by  the  settlement  concerning 
the  settled  funda  At  the  time  of  the  marriage  the  wife  was  entitled  under  a  will  to  a 
contingent  reversionary  interest  in  personal  estat%  .which,  during  the  coverture,  be- 
came vested,  but  did  not  come  into  possession  uii|^  after  the  coverture  had  deter- 
mined by  the  death  of  the  wife : 

Held,  that  it  was  not  within  the  covenant 

A  petitioner  applied  for  payment  out  of  court  of  the  whole  of  a  fund,  his  title  to 
one  moiety  of  which  was  not  disputed.  The  court  below  ordered  payment  to  him 
of  one  moiety  only : 

Heid^  that  an  appeal  from  this  order  was  not  an  appeal  from  the  refusal  of  an  ap- 
plication, and  tliat  the  time  for  appealing  did  not  begin  to  run  till  the  order  was 
drawn  up. 

This  w^as  an  appeal  from  a  decision  of  Vice-Chancellor 
Malins  (•).  By  a  settlement  dated  the  18th  of  February, 
1825,  a  sum  of  *£2,500  £3  105.  per  Cent.  Bank  Annu-  [6 
ities  was  settled  in  trust  for  Henry  Dorset  for  life,  and  after 
his  death,  for  his  wife  Catherine  for  life,  and  after  the  de- 
cease of  the  survivor,  in  trust  for  the  children  of  Henry 
Doi-set  by  his  said  wife,  and  if  none,  then  for  the  executors, 
administrators,  or  assigns  of  William  Michell. 

William  Michell,  by  will  dated  the  25th  of  March,  1825, 
devised  an  estate  at  Ashburnham  to  Henry  Dorset  and  his 
wife  during  their  joint  lives  and  the  life  of  the  survivor, 
and  after  the  decease  of  the  survivor,  to  and  among  the 
children  of  Henry  Dorset  livif^g  at  the  decease  of  such  sur- 
vivor, as  tenants  in  common;  but  if  there  should  be  no 

(1)  Reversing  28  Eng.  R.>  224.  (')  6  Ch.  D.,  618;  23  £ng.  R.,  224. 
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child  of  Henry  Dorset  living  at  the  decease  of  the  survivor 
of  Henry  Dorset  and  wife,  then  the  testator  directed  the 
property  to  fall  into  the  residue  of  his  real  and  personal 
estate.  He  gave  the  residue  of  his  real  and  personal  estate 
to  trustees  upon  trust  to  sell,  to  invest  the  proceeds,  pay  the 
income  to  his  wife  Sally  Michell  for  life,  and  after  her  death, 
as  to  one-third  of  the  fund,  in  trust  for  testator's  brother 
John  Henry  Michell,  if  then  living,  but  if  not,  then  in  trust 
for  all  the  children  of  J.  H.  Michell  then  living,  as  tenants 
in  common.  By  a  codicil  the  testator  explained  the  gift  to 
the  children  of  H.  Dorset  to  mean  only  his  children  by  his 
said  w^ife  Cvatherine 

William  Michell  died  on  the  4th  of  April,  1830,  and  Cath- 
erine Dorset  died  on  the  22d  of  May,  1840,  without  issne, 
80  that  on  her  decease  the  reversion  expectant  on  the  life 
estate  of  H.  Dorset  in  the  £2,500  stock  and  the  Ashburn- 
ham  estate  became  part  of  the  residuary  estate  of  W. 
Michell. 

J.  H.  Michell  had  one  child  only,  Margaret  Henrietta. 
By  a  settlement  dated  the  2d  of  July,  18^,  made  on  her 
marriage  with  F.  J.  S.  Hepburn,  reciting  an  agreement  for 
the  settlement  of  certain  specified  funds  upon  the  trusts 
thereinafter  declared,  and  an  agreement  *' that  the  said  F. 
J.  S.  Hepburn  should  ^ter  into  the  covenant  for  settling 
"upon  the  same  trusts  a"  future  property  to  which  the  sjiid 
M.  H.  Michell  may  become  entitled  after  the  solemnization 
of  the  said  intended  marriage  hereinafter  contained,"  cer- 
tain funds  were  settled  in  trust  for  the  wife  for  life,  then  for 
the  husband  for  life,  then  upon  trusts  for  the  children  of 
the  marriage,  and  in  default  of  children,  as  to  one  moiety 
upon  trust  for  the  persons  who  at  the  death  of  Mrs.  Hep- 
7J  burn  would  have  become  ^entitled  thereto  as  her  next 
of  kin  if  she  had  died  possessed  thereof  intestate  and  witb- 
out  having  been  married,  and  as  to  the  other  moietv  thereof, 
upon  such  trusts  as  Mrs.  Hepburn  should  by  will  appoint, 
and  in  default  of  appointment,  upon  the  trusts  therein  men- 
tioned. And  by  the  settlement  Mr.  Hepburn  covenanted 
with  the  trustees  ^^  that  in  case  at  any  time  during  the  joint 
lives  of  the  said  F.  J.  S.  Hepburn  and  M.  H.  Michell  any 
future  portion,  or  real  or  personal  estate  whatsoever,  ex- 
ceeding at  one  time  in  value  £300,  shall  come  to  or  devolve 
upon  the  said  Margaret  H.  Michell,  or  upon  the  said  F.  J. 
S.  Hepburn  in  her  right,  by  or  under  the  will  of  the  said  J. 
H.  Michell,  or  by  or  under  any  other  will,  donation,  or  set- 
tlement, or  by  any  person  dying  intestate,  or  otherwise 
howsoever,  and  whether  in  possession,  reversion,  remainder, 
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contingency,  or  expectancy,  the  said  F.  J.  S.  Hepburn,  and 
all  other  necessary  parties,  will  from  time  to  time  eifect- 
ually  settle  or  concur  with  the  said  Margaret  H.  Michell  in 
all  reasonable  acts  and  deeds  effectually  to  settle  all  such 
future  portion,  real  or  personal  estate,  upon  the  same  trusts, 
and  with  and  subject  to  the  same  powers  and  provisions  as 
are  hereinbefore  declared  and  contained  concerning  the  said 
trust  moneys  and  securities  hereby  settled,  or  as  near  thereto 
as  by  the  deaths  of  parties  and  other  contingencies  shall  be 
then  subsisting  and  capable  of  taking  effect,  and  as  if  the 
same  future  property  were  included  and  settled  in  and  by 
this  indenture,,  and  being  real  estate  were  directed  to  be 
converted  into  personal  estate."    . 

Mrs.  Hepburn,  by  will  dated  the  10th  of  April,  1843,  ap- 
pointed that  if  she  died  in  the  lifetime  of  her  husband,  and 
no  child  became  entitled  under  the  trusts  of  her  settlement, 
then  after  the  decease  of  the  survivor  of  her  father  and 
mother  one  moiety  of  the  settled  funds,  including  funds 
brought  in  under  tne  covenant  for  settlement  of  future  prop- 
erty, .should  belong  to  her  husband  absolutely. 

J.  H.  Michell  died  on  the  10th  of  March,  1844,  and  his  wife 
on  the  21st  of  September,  1849. 

Sally  Michell,  the  widow  of  William  Michell,  died  on  the 
15th  of  July,  1858,  and  Mrs.  Hepburn  thereupon  became  ab- 
solutely entitled  to  one-third  oi  the  £2,500  stock,  and  the 
f)roceeas  of  sale  of  the  Ashburnham  property,  subject  to  the 
ife  interest  of  Henry  Dorset. 

*Mrs.  Hepburn  died  without  issue  on  the  29th  of  Mav,  [8 
1859.  Mr.  Hepburn  died  on  the  28th  of  March,  1863.  Henry 
Dorset  died  on  the  5th  of  December,  1875. 

After  the  death  of  H.  Dorset,  the  trustees  of  W.  Michell' s 
will  obtained  a  transfer  of  the  £2,500  stock  and  sold  the 
Ashburnham  estate,  and  paid  into  court  under  the  Trustee 
Relief  Act  the  sum  of  £2,402  7^.  4rf.,  being  Mrs.  Hepburn's 
share  of  the  proceeds  of  the  sale  of  the  stock  and  of  the 
Ashburnham  estate. 

Mr.  Hepburn's  executor  petitioned  for  payment  of  the 
whole  fund  to  him,  on  the  ground  that  it  was  not  bound  by 
the  settlement,  and  vested  in  Mr.  Hepburn  as  having  sur- 
vived his  wife  and  become  her  legal  personal  representative. 
Vice-Chancellor  Malins,  however,  under  the  impression  that 
this  fund  was  at  the  death  of  W.  Michell  part  of  his  residu- 
ary estate,  held  that  it  had  devolved  upon  Mrs.  Hepburn 
during  the  coverture,  and  was  bound  by  the  settlement,  and 
that  therefore  one-half  only  belonged  to  her  husband's 
representative,  and  the  other  half  of  it  to  her  next  of  kin. 
25  Eng.  Rep.  90 
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The  executor  of  the  husband  appealed,  the  appeal  being 
brought  within  twenty-one  da^s  from  the  time  of  the  order 
being  entered,  but  not  within  twenty-one  days  from  its 
being  pronounced.  The  appeal  was  heard  on  the  lOth  of 
April,  1878. 

Whitehorne^  ioT  the  respondents:  This  is  an  interlocu- 
tory order  :  In  re  Baillie^s  Trusts  (').  The  petitioner  asked 
for  the  whole  fund.  We  never  disputed  his  title  to  half, 
and  the  order  gives  him  half.  The  case,  therefore,  is  simply 
one  of  refusal  of  his  application  for  more,  and  the  appeal 
ought  to  have  been  brought  within  twenty-one  days  from 
the  time  of  the  order  being  pronounced :  Swindell  v.  Bir- 
mingham  Syndicate  (') ;  Trail  v.  Jaxikson  (') ;  Berdan  v. 
Birmingham  Small  Arms  and  Metal  Company  (*). 

The  Court  (Jessel,  M.R.,  and  James  and  Cotton,  L.JJ.) 
held  that  the  appeal  was  not  from  the  refusal  of  an  order, 
but  from  an  order  with  which  the  appellant  was  dissatisfied, 
and  was  therefore  in  time. 

9]  *Olasse,  Q.C.,  and  W.  King,  for  the  appellant :  No 
part  of  the  fund  came  into  possession  during  the  coverture, 
and  the  mere  change  of  a  future  interest  from  contingent  to 
vested  is  not  enough  to  satisfy  the  words  of  the  covenant: 
In  re  Peddefs  Settlement  Trusts  (^)\  In  re  ClintorCs 
Trust  (^) ;  In  re  YianVs  Settlement  Trusts  (') ;  In  re  Jonei 
Will  (").  The  Vice-Chancellor  went  on  Archer  v.  KeUy(^\ 
which  has  no  bearing  on  a  covenant  worded  like  this. 

/.  Pearson^  Q.C.,  and  Whitehorne,  contra:  The  interest 
was  contingent  at  the  time  of  the  marriage,  and  during  the 
coverture  it  became  vested.  A  fresh  title  therefore  accrued, 
which  is  enough  to  satisfy  the  words,  the  interest  having 
altered  its  character :  Cornmell  v.  Keith  (") ;  Archer  v. 
Kelly;  In  re  Browne's  Will{"). 

Jessel,  M.R.:  It  does  not  appear  to  me  that  any  of  the 
authorities  cited  here  and  in  the  court  below  govern  this 
case.  The  question  for  the  court  to  decide  is  a  question  as 
to  the  construction  of  the  settlement.  The  settlement, 
though  obviouslj  drawn  by  a  lawyer — probably  by  a  con- 
veyancer— contains  a  covenant  which  appears  to  have  been 
inserted  without  suflBcient  consideration  as  to  its  wording, 
and  no  doubt  it  presents  very  great  difficulties  as  regards  its 

(•)  4  Ch.  D.,  785;  21  Eng.  R.,  700.  (')  Law  Rep.,  18  Eq.,  486;  10  Eng.  R.. 

(«)  8  Ch.  D.,  127.  755. 

(»)  4  Ch.  D.,  7.  («)  2  Ch.  D.,  362;  16  Eng.  R.,  791. 

{*)  7  Ch.  D.,  24.  (»)  1  Dr.  A  Sm.,  800. 

(»)  Law  Rep.,  10  Eq..  686.  (>o)  3  Ch.  D..  767;   18  Eng.  R.,  810. 

(«)  Law  Rep.,  13  Eq.,  296 ;  1  Eng.  R,       (")  Law  Rep.,  7  Eq.,  281. 
691. 
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construction.  One  thing,  at  all  events,  is  plain,  that  it  ap- 
plies to  future  acquired  property  of  the  wife.  Another 
thing  which  I  think  we  may  consider  settled  by  authority 
is,  that  where  the  words  of  a  covenant  are  ambiguous  and 
difficult  to  deal  with,  we  may  resort  to  the  recitals  to  see 
whether  they  throw  any  light  on  its  meaning. 

Now  it  was  admitted  on  Doth  sides,  and  could  not  be  fairly 
contested,  that  this  is  a  covenant  in  itself  very  difficult  to 
deal  with  or  to  construe,  and  therefore  I  will  look  at  the  re- 
cital, which  is,  *that  it  had  been  agreed  that  ''the  [10 
said  Francis  John  Swaine  Hepburn  should  enter  into  the 
covenant  for  settling  upon  the  same  trusts  any  future  prop- 
erty to  which  the  said  Margaret  Henrietta  Michell  may  be- 
come entitled  after  the  solemnization  of  the  said  intended 
marriage  hereinafter  contained."  It  therefore  is  clear  upon 
the  recital  that  the  covenant  was  to  be  a  covenant  by  the 
husband  for  settling  the  property,  and  that  the  property  to 
which  it  related  was  property  to  be  acquired  in  future. 
Tried  by  these  tests,  this  property  does  not  fulfil  that  de- 
scription. The  interest  of  the  wife  certainly  became  abso- 
lute instead  of  being  contingent,  but  it  remained  in  remainder 
or  reversion  during  the  whole  pericjd.  In  fact  what  had 
happened  was  this,  that  both  contingencies  which  affected 
the  title  of  the  wife  determined  during  the  coverture,  but 
there  still  remained  a  life  interest,  which  did  not  determine 
until  many  years  after  the  wife' s  death.  [His  Lordship  then, 
after  reading  the  covenant,  continued :] 

Now  it  is  quite  impossible  to  read  that  literally.  The 
husband  could  not  effectually  settle,  either  by  himself  or 
with  his  wife,  property  in  expectancy,  that  is,  property 
which  they  had  not  got.  Some  words  or  other  must  be  sup- 
plied, so  as  to  make  the  covenant  mean  that  the  husband 
and  wife  will  settle  the  property  if,  during  the  coverture,  it 
so  comes  to  them  that  they  can  effectually  settle  it.  That 
agrees  with  the  recital,  and  agrees  with  what  one  would  ex- 
pect the  covenant  to  express,  that  when  the  husband  would 
otherwise  obtain  the  property  he  shall  not  keep  it,  but  shall 
settle  it  upon  the  trusts  of  the  settlement. 

Taking  the  covenant  in  that  sense,  it  does  not  apply  to 
this  property,  which  he  was  not  able  to  settle  at  all  at  any 
time  during  the  coverture.  He  could  not  dispose  of  it  by 
any  means,  nor  could  he  or  his  wife  together  do  so.  It  was 
not  disposable.  It  was  not  property  that  could  be  effectu- 
ally settled,  and,  looking  at  the  terms  of  the  covenant  and 
of  the  recital,  it  aj)pears  to  me  that  it  was  not  comprised 
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within  this  settlement,  and  therefore  that  the  appellant  ought 
to  succeed. 

James,  L.J.:  I  am  of  the  same  opinion.  It  appears  to 
me  that  this  property  does  not  come  within  the  words  of  the 
11]  covenant,  that  is  to  say,  *thi8  is  not  property  which 
came  to  or  devolved  upon  the  wife  during  the  coverture.  At 
the  time  of  the  coverture  she  had  an  interest,  and  she  never 
during  the  coverture  acquired  an  interest  in  possession.  I 
agree  with  the  Master  oi  the  Rolls  that  the  object  of  cove- 
nants of  this  kind  is  to  exclude  the  husband's  right,  so  as  to 
make  him  bring  into  settlement  that  which  he  would  other- 
wise take  as  his  own  property,  and  deal  with  as  he  liked, 
subject  to  the  wife's  equity  of  settlement ;  and  I  am  of  opin- 
ion it  was  never  intended  by  such  a  covenant  as  this  to  bind 
the  wife  in  case  of  her  surviving.  If  the  wife  had  survived 
the  husband,  then  you  could  not  in  any  way  have  com- 
pelled the  wife  to  have  brought  this  fund  into  settlement  for 
the  purposes  of  that  settlement,  and  exclude  herself  from 
dealing  with  it  afterwards  in  any  way  she  thought  fit.  If 
the  wife  was  not  bound  by  it,  then  the  legal  personal  repre- 
sentative of  the  wife  is  not  bound  by  it,  although  that  legal 
personal  representative  happens  to  be  the  husband. 

Cotton,  L.  J.:  The  real  question  which  we  have  to  decide 
is  whether  this  property  comes  within  this  covenant  on  its  fair 
construction,  in  which,  of  course,  I  take  this  into  account, 
that  if  on  any  previous  occasions  the  court  has  laid  down 
a  rule  applicable  to  this  case,  we  must  follow  it,  and  con- 
strue the  covenant  with  regard  to  any  rule  which  the  court 
has  laid  down.  But,  in  fact,  it  is  conceded  that  there  is 
no  case  applicable  to  the  present,  except  that  Archer  v. 
Kelly {^\  where  the, covenant  was  something  like  the  one 
now  before  us,  was  relied  upon,  and  it  was  contended  that 
the  court  there  laid  down  the  rule  that  property  would  be 
brought  within  such  a  covenant  if  a  change  in  the  nature  of 
the  wife's  interest  in  it  took  place  durinff  the  coverture.  But 
I  do  not  think  that  the  court  laid  down  any  such  rule. 
What  the  court  said  in  Archer  v.  Kelly  was  this,  that  where 
the  covenant  is  for  the  settlement  of  property  to  which  the 
wife  shall  become  entitled  during  the  coverture,  without  say 
ing  more,  then  if  property  to  which  she  was  at  the  time  of 
the  marriage  entitled  in  reversion  faUs  into  possession  during 
the  coverture,  she  thereby  becomes  entitled  within  the  mean- 
12]  ing  of  *the  covenant.  That  is  reasonable  enough,  for 
as  it  falls  into  possession  during  the  coverture,  the  husband, 
apart  from  the  covenant,  takes  it  absolutely,  and  the  object 
of  these  covenants  is  to  prevent  him  from  taking  absolutely, 
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and  to  bind  for  the  benefit  of  the  wife  and  of  the  children  what 
he  would  otherwise  take  absolutely.  That  does  not  apply 
to  such  a  case  as  this,  where  the  wife  was  contingently  en- 
titled to  the  property  at  the  time  of  the  marriage,  and  never 
during  the  coverture  acquired  an  interest  in  possession. 

Now,  does  it  come  within  the  words  of  the  covenant  i  The 
covenant  does  not  speak  of  property  which  "shall  become 
vested,"  or  anything  of  that  kind,  but  only  of  property 
which  shall  come  to  or  devolve  upon  the  wife  or  upon  the 
husband  in  her  right  during  their  joint  lives.  Can  it  be  said 
that  this  property  in  any  way  came  to  the  wife,  or  devolved 
upon  the  wife  or  the  husband  in  her  right  during  their  joint 
lives  ?  In  my  opinion  it  is  impossible  to  say  so.  I  am  there- 
fore of  opinion  that  it  was  not  bound  by  the  covenant. 

Solicitors :  Dunster;  Bridges,  Sawtell  <6  Co. 


[9  Chancery  Division,  12.] 
V.C.H.,  Nov.  27.  1877.    C.A.,  May  8,  1878. 

In  re  Newmarch. 
Newmarch  v.  Storr. 

[1876     N.     45.] 

AdminiUrationr—WiUr--JforigaffeJ)^tr-.\1  d  18  Viet  e.  118  (Locke  Kin^i  Ady-^O  <b 

81  VieL  c.  69 — Charge  of  JDebU  on  other  Real  Estate, 

A  charge  of  debts  on  part  of  testator's  real  estates  in  exoneration  of  the  rest 
withoat  specially  referring  to  his  mortgage  debts,  is  not  a  sufficient  expression  of  an 
intention  contrary  to  the  rule  established  oy  Locke  King's  Act  to  exonerate  the  mort- 
gaged estate. 

Locke  King's  Act  applies  to  a  mortgaged  estate,  different  portions  of  which  are  de- 
vised to  different  persons ;  and  the  devisees  must  contribute  according  to  the  value 
of  their  respective  portions. 

A  testator,  nearly  the  whole  of  whose  real  estate  was  subject  to  a  mortgage  debt, 
devised  a  part  of  his  real  estate  to  his  sons,  **  charged  nevertheless  in  aid  of  his  per- 
sonal estate  and  in  exoneration  of  his  other  real  estate  with  the  ^payment  of  [1 3 
all  his  just  debts,"  and  he  devised  another  part  of  his  real  estate  to  his  daughter : 

Held  (reversing  the  decision  of  Hall,  V.O.),  that  there  was  no  sufficient  declaration 
of  a  contrary  intention  under  Locke  King's  Act,  and  that  both  the  devisees  must  con- 
tribute ratably  to  payment  of  the  mortgage  debt 

P.  B.  Newmarch,  by  his  will,  dated  the  16th  of  October, 
1875,  after  appointing  the  defendants,  C.  Storr  and  J.  Shaw, 
his  executors  and  trustees,  and  giving  various  specific  and 
pecuniary  legacies,  devised  the  close  of  land  which  he  had 

Surchased  of  Messrs.  Collinson  at  North  Cave,  called  Bean 
utts,  which  was  then  in  the  testator's  occupation,  and  the 
seven  cottages  at  North  Cave,  which  he  had  purchased  of 
Miss  Hewson,  to  his  trustees  in  trust  for  his  wife  for  life, 
and  after  her  death  in  trust  to  sell  the  same  and  divide  the 


718  CHANCERY  DIVISION.  [Vol  IX 

1878  In  re  Newmarch.      Newmarch  v.  Storr.  C.A. 

proceeds  among  his  children  as  therein  mentioned.  The  tes- 
tator then  devised  a  house,  garden,  and  orchard,  sitnate  at 
North  Cave  aforesaid,  which  he  described  as  then  in  the  oc- 
cupation of  Robert  Dunning,  and  certain  other  heredita- 
ments in  the  occupation  of  his  son-in-law,  E.  Nickless,  to 
his  daughter  Elizabeth,  the  wife  of  E.  Nickless,  during  her 
life,  and  after  her  death  to  her  children.  And  the  testator 
then  proceeded  as  follows:  "And  I  devise  the  mill,  messu- 
age, lands,  and  other  hereditaments  now  in  my  own  occupa- 
tion, and  also  all  other  my  real  estate  whatsoever  and 
wheresoever  not  hereinbefore  otherwise  disposed  of  (except 
estates  vested  in  me  as  mortgagee  or  trustee),  charged  never- 
theless in  aid  of  my  personal  estate  and  in  exoneration  of 
my  other  real  estate  with  the  payment  of  my  just  debts  and 
testamentary  expenses,  and  I  bequeath  the  residue  of  my 
personal  estate  not  hereinbefore  otherwise  disposed  of  to 
the  said  C.  Storr  and  J.  Shaw  in  trust  to  convert  the  same 
into  money  by  sale  or  otherwise,  and  after  paying  such 
debts  and  the  pecuniary  legacies  hereinbefore  bequeathed, 
in  trust  to  divide  the  net  residue  equally  among  my  three 
sons,  Ingram  Newmarch,  Henry  Newmarch,  and  Edwin 
Newmarch." 

The  testator  died  in  November,  1875.  His  personal  estate 
was  sworn  under  £2,000.  His  debts  consisted  of  a  mort- 
gage debt  of  £1,000,  and  simple  conti*act  debts  to  the  amount 
of  about  £300. 

The  present  action  was  brought  by  the  testator's  three 
sons  against  the  executors  for  the  administration  of  the 
estate.  Several  difficulties  arose  on  the  interpretation  of  the 
14]  will,  but  the  only  *question  which  it  is  necessary  to 
report  was  as  follows:  At  the  date  of  the  testator's  death 
and  of  his  will  all  his  real  property,  except  the  cottages 
purchased  of  Miss  Hewson,  were  subject  to  a  mortgage  for 
£1,000  effected  in  1871,  and  the  question  now  arose  whether 
the  mortgage  debt  was  to  be  borne  ratably  by  all  the  devi- 
sees of  the  property  subiect  to  it,  or  exclusively  by  the 
plaintiffs  under  the  special  direction  contained  in  the  resid- 
uary devise. 

The  action  came  on  for  further  consideration  and  upon 
summons  to  vary  the  Chief  Clerk's  certificate,  before  v  ice- 
Chancellor  Hall,  on  the  27th  of  November,  1877. 

W,  Pearson^  Q.C.,  and  Macnaghten^  for  the  plaintiffs, 
contended  that  Locke  King's  Act  (17  &  18  Vict.  c.  113)  ap- 
plied notwithstanding  the  special  direction  contained  in  the 
will.     Tliey  referred  to  SackmlU  v.  Smyth  {^), 

(>)  Law  Rep.,  17  Eq.,  163;  7  Eng.  R.,  784. 
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Dickinson^  Q.C.,  and  Williamson^  for  Eliisabeth  Nickless, 
were  not  called  on. 

W,  Barber^  for  the  trustees. 

Hall,  V.C:  If  I  acceded  to  the  argument  of  Mr.  Pear- 
son, I  should,  I  think,  be  doing  violence  to  the  express  dec- 
laration of  intention  of  the  testator.  The  testator  has  said 
that  the  property  comprised  in  the  disposition  is  to  be 
charged  in  aid  of  his  personal  estate  and  m  exoneration  of 
his  other  real  estate  with  the  payment  of  his  just  debts  and 
testamentary  expenses.  I  must  give  eflFect  to  the  testator's 
direction.  

From  this  decision  the  plaintiffs  appealed.  The  appeal 
was  heard  on  the  8th  of  May,  1878. 

Macnaghten  (  W.  Pearson^  Q.C.,  with  him),  for  the  appel- 
laats :  The  words  ''just  debts"  do  not  include  this  mortgage 
dt^.  Therefore  the  direction  contained  in  the  will  is  not  a 
suflBcient  declaration  of  intention  to  take  the  case  out  of  Locke 
King's  Act.  It  might  have  been  suflScient  before  the  pass- 
ing of  the  Amendment  *Acr,  1867  (30  &  31  Vict.  c.  69),  [15 
under  the  authority  of  Eno  v.  Tatham{^)  and  Moore  v. 
Moore  (*) ;  but  the  1st  section  of  the  act  of  1867  (')  overruled 
that  interpretation  of  Locke  King's  Act,  and  enacted  that  a 
simple  charge  of  debts  on  personal  estate  should  not  be 
deemed  a  sufficient  declaration  of  intention  to  exonerate  the 
mortgaged  estate ;  and  although  a  similar  charge  of  debts  on 
other  real  estate  is  not  mentioned  in  the  act,  yet  the  prin- 
ciple is  the  same  in  both  cases.  The  decisions  in  the  Court 
of  Chancery  were  based  upon  the  assumption  that  "debts" 
or  "just  debts"  included  mortgage  debts.  The  principle  of 
the  act  of  1869  was,  that,  in  considering  whether  a  declara- 
tion in  a  will  was  sufficient  to  take  the  case  out  of  the  opera- 
tion of  Locke  King's  Act,  the  words  "debts"  or  "just 
debts"  were  not  to  be  held  to  include  mortgage  debts :  Sack- 
ville  V.  Smyth  {*);  Nelson  v.  Page{*),  The  construction 
contended  for  by  the  respondents  makes  the  words  "in  aid 
of  my  personal  estate  "  surplusage.     For  those  words  could 

Q)  3  D.  J.  <fe  S.,  443.  the  rule  established  by  the  said  act,  an- 

(')  1  D.  J.  <&  S.,  602.  less  such  contrary  or  other  iutention  shall 

(')  80  <&  81  Vict,  c.  69,  s.  1:  "In  the  be  further  declared  by  words  expressly, 

construction  of  the  will  of  any  person  who  or  by  necessary  implication,  referring  to 

may  die  after  the  thirty-first  day  of  De-  all  or  some  of  the  testator's  debts  or  debt 

cember,  one  thousand  eight  hun(3red  and  charged  by  w^ay  of  mortgage  on  any  part 

sixty -seven,  a  general  direction  that  the  of  his  real  estate." 

debts  or  that  all  the  debts  of  the  testator        (*)  Law  Rep.,  17  Eq.,  153;  7  Eng.  R., 

shall  be  paid  out  of  his  personal  estate,  734. 

shall  not  be  deemed  to  be  a  declaration  of        C^)  Law  Rep.,  7  Eq.,  26. 

an  intention  contrary  to  or  other  than 
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not  create  a  charge  of  the  mortgage  debt  on  the  personal 
estate,  that  being  contrary  to  the  act  of  1867.  The  words 
would  therefore  nave  no  effect  at  all. 

Baggallay,  L.J.:  Might  not  the  testator  mean  to  charge 
such  of  his  just  debts  as  were  payable  out  of  the  personal 
estate  on  the  devised  estate  in  aid  of  the  personal  estate,  and 
such  of  bis  debts,  namely,  the  mortgage,  as  were  not  paya- 
ble  out  of  the  personal  estate,  on  the  devised  estate  in  ex- 
oneration of  the  other  real  estates  ? 

Dickinson^  Q.C.,  and  WilliaTnson,  for  Elizabeth  Nickless: 
Locke  King's  Act  has  no  application  to  a  case  of  contribn- 
16]  tion  *between  devisees  of  different  portions  of  an 
estate  the  whole  of  which  is  subject  to  one  mortgage.  The 
act  of  1867  has  no  application  to  this  case.  It  only  refers 
to  a  charge  of  debts  on  the  personal  estate.  It  would  be  ex- 
tending the  operation  of  the  act  in  an  unwarrantable  nipn- 
ner  to  make  it  include  a  charge  on  other  parts  of  the  leal 
estate.  But  even  if  the  act  of  1867  applies  to  the  case,  there 
is  a  sufScient  exjDression  of  an  intention  to  include  the  mort- 
gage debt  to  satisfy  the  act.  The  words  '*in  exoneration 
of  my  other  real  estate"  must  have  reference  to  the  mort- 
gage debt,  or  they  have  no  meaning. 

Jessel,  M.R.:  Two  questions  are  raised  by  this  appeal 
of  considerable  difficulty,  one  as  regards  the  construction  of 
Locke  King's  Act,  and  the  other  as  regards  the  interpreta- 
tion of  the  testator's  will. 

The  first  question,  namely,  that  which  relates  to  the  act, 
is  the  most  material.  The  act  is  not  an  easy  one  to  construe, 
and  the  point  now  before  us  gives  rise  to  considerations 
which  do  not  appear  to  have  been  discussed  much,  if  at  all, 
in  previous  cases.  In  the  first  place,  does  the  act  applv  at 
all  where  there  is  a  question  of  contribution  between  dev- 
isees of  different  portions  of  an  estate  subject  to  one  mort- 
gage debt?  Secondly,  if  this  question  is  answered,  as  I 
think  it  must  be,  in  the  affirmative,  what  is  a  sufficient  dec- 
laration of  contrary  intention  by  the  testator?  And,  thirdly, 
is  there  a  sufficient  declaration  of  contrary  intention  in  this 
will  to  sUtisfy  the  act? 

On  the  first  question  I  think  it  is  clear  that  the  act  mnst 
apply,  because  it  says  so  in  express  terms.  The  act  pro- 
vides (sect.  1)  that  where  a  testator  shall  die  seised  or  pos- 
sessed of  land  or  hereditaments  charged  with  any  sum  of 
money  by  way  of  mortgage,  '*and  such  person  shall  not  by 
his  will  or  deed  or  other  document  have  signified  any  con- 
trary or  other  intention,  the  heir  or  devisee  to  whom  such 
land  or  hereditaments  shall  descend  or  be  devised  shall  not 
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be  entitled  to  have  the  mortgage  debt  discharged  or  satistied 
out  of  the  personal  estate,  or  any  other  real  estate  of  such 
person,  but  the  land  or  hereditaments  so  charged  shall,  as 
between  the  different  persons  claiming  through  or  under 
the  deceased  person,  be  primarily  liable  to  the  payment  of 
all  mortgage  debts  with  which  *the  same  shall  be  [17 
charged,  every  part  thereof,  according  to  its  value,  bearing 
a  proportionate  part  of  the  mortgage  debts  charged  on  the 
whole  thereof."  In  this  clause  I  understand  the  words  '*or 
any  other  real  estate  of  such  person"  to  mean  *' other  real 
estate  not  descended  or  devised  to  such  heir  or  devisee," 
not  *' other  real  estate  not  comprised  in  the  mortgage." 
Therefore  there  is  an  express  enactment  that  unless  the  tes- 
tator has  signified  a  contrary  or  other  intention,  the  different 
Earts  of  the  charged  estate  shall  in  the  hands  of  the  devisees 
ear  proportionate  parts  of  the  mortgage  debt  according  to 
their  value.  In  this  will  we  have  different  portions  of  the 
mortgaged  property  given  to  different  devisees,  and  there- 
fore, according  to  the  express  words  of  the  act,  they  must 
bear  their  ratable  proportion  of  the  mortgage  debt  unless  a 
contrary  intention  is  signified. 

Then  comes  the  second  question.  What  is  a  contrary  in- 
tention? Suppose  the  testator  directed  that  all  his  just 
debts  should  De  paid  out  of  his  personal  estate.  The  mort- 
gage debt  is,  of  course,  a  just  debt.  Would,  therefore,  that 
general  direction  be  a  sufficient  indication  of  a  contrary  in- 
tention ?  It  was  decided  in  Moore  v.  Moore  (')  that  it  would 
be  sufficient.  A  similar  conclusion  was  arrived  at  in  Eao  v. 
Tatham  (").  There  the  testator  gave  all  his  personal  estate 
to  his  executors  "subject  to  the  payment  of  his  just  debts," 
and  it  was  held  that  this  had  the  same  effect  as  a  direction 
to  pay  his  just  debts  out  of  his  trust  estate,  and  was  suffi- 
cient to  take  the  case  out  of  the  operation  of  the  act.  Then 
another  act  was  passed  in  1867  to  explain  Locke  King's  Act. 
It  was  a  construing  and  explaining  act;  it  did  not  profess 
to  amend  the  former  act,  but  to  set  aside  the  interpretation 
that  had  been  put  upon  it;  it  was,  in  fact,  a  polite  way 
of  overruling  the  decisions  of  the  Court  of  Chancery.  That 
act  provided  that,  in  the  construction  of  future  wills,- "a 
general  direction  that  the  debts,  or  that  all  the  debts  of  the 
testator  shall  be  paid  out  of  his  personal  estate,  shall  not  be 
deemed  to  be  a  declaration  of  an  intention  contrary  to  or 
other  than  the  rule  established  by  the  said  act,  unless  such 
contrary  or  other  intention  shall  be  further  declared  by 
words  expressly  or  by  necessary  implication  referring  to  all 

0)  1  D.  J.  «k  S.,  602.  («)  4  Giff.,  181 ;  8  D.  J.  <fr  S.,  448, 

35  Eng.  Rep,  9X 
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or  some  of  the  testator's  debts  or  debt  charged  by  way  of 
18]  mortgage  on  any  part  of  *his  real  estate."  It  is  true 
that  the  act  only  refers  to  a  direction  to  pay  debts  out  of 
personal  estate,  but  the  reason  for  that  was  that  there  had 
been  a  decision  of  tha  court  on  that  point.  But  is  it  possi- 
ble consistently  to  hold  that  a  direction  to  pay  debts  out  of 
the  personal  estate  does  not  evince  a  contrary  intention  to 
the  rule  established  by  Locke  King's  Act,  and  that  a  direc- 
tion to  pay  them  out  of  real  estate,  or  out  of  a  mixed  estate 
of  realty  or  personaltv,  does  evince  such  a  contrary  inten- 
tion 1  1  think  not.  The  ground  of  the  decisions  of  the 
Court  of  Chancery  was  that  "just  debts"  was  a  known 
term,  and  that  it  included  mortgage  debts.  That  ground 
must  be  considered  to  have  been  done  away  with  by  the  act 
of  1867,  because  that  act  said  in  effect  that  the  word 
"debts"  was  not  to  include  mortgage  debts  unless  there 
were  express  words  showing  an  intention  that  it  should  do 
so.  This  enactment  must  be  considered  as  imported  into 
the  original  act.  It  is  impossible  not  to  hold  that  the  same 
words  that  are  insufficient  to  charge  the  testator's  i)er8onal 
estate  are  insufficient  also  to  charge  his  other  real  estate.  I 
therefore  take  it  to  be  clear  that  a  charge  of  debts  on  per- 
sonalty or  on  realty  does  not  now  sufficiently  indicate  an 
intention  to  exonerate  the  mortgaged  estate. 

The  remaining  question  is,  whether  this  applies  to  the 
will  before  us.  The  mortgage  debt  is  not  mentioned  at  all. 
[His  Lordship  read  the  clause  in  the  will  set  forth  above.] 
As  I  read  the  clause,  I  am  of  opinion  that  the  words  "  my 
just  debts"  in  this  will  do  not  include  the  mortgage  debt, 
unless  there  is  something  in  the  context  to  show  that  it  was 
intended  to  be  included.  Is  there  anything  to  this  effect  in 
the  context?  The  only  words  that  are  relied  on  are  the 
words  ''in  aid  of  my  personal  estate  and  in  exoneration  of 
my  other  real  estate,"  and  the  whole  argument  has  turned 
on  these  words.  It  was  said  that,  on  the  construction  of 
the  appellants,  the  words  "in  exoneration  of  my  other  real 
estate"  could  have  no  meaning  given  to  them,  because  you 
do  not  exonerate  them  at  all  unless  you  exonerate  them 
from  the  mortgage  debt.  But  the  same  difficulty  would 
arise  with  respect  to  the  words  "in  aid  of  my  personal  es- 
tate" on  the  other  construction.  The  one  set  of  words  are 
reduced  to  a  surplusage  by  one  construction,  and  the  other 
19]  set  of  words  by  the  other  construction.  *So  one  diffi- 
culty can  be  set  off  against  the  other.  I  think  the  true 
construction  of  the  clause  is,  that  the  real  estate  is  to  be  ex- 
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onerated  only  to  the  same  extent  as  the  personal  estate  is 
aided  ;  and  by  virtue  of  Locke  King's  Act  the  personalty  is 
not  liable  to  the  payment  of  the  mortgage  debt.  Otherwise, 
the  logical  result  would  be  that  the  eflFect  of  the  clause  would 
be  to  charge  the  personal  estate,  a  result  which  would  be 
contrary  to  the  express  words  of  the  act  of  1867.  For 
these  reasons,  I  think  that  the  decision  of  the  Vice-Chan- 
cellor  on  this  point  must  be  reversed. 

Baggallay,  L.J.:  I  confess  that  I  have  had  serious 
doubts  oh  this  question,  and  those  doubts  have  not  been  en- 
tirely removed  by  the  arguments  of  counsel  or  by  the  judg- 
ment of  the  Master  of  the  Rolls.  But  as  Lord  Justice 
Bra  m well  agrees  with  the  Master  of  the  Rolls,  my  doubts 
are  not  important  to  the  decision  of  the  court,  and  as  thev 
do  not  extend  beyond  doubts,  I  will  content  myself  with 
merely  stating  them.  Locke  King's  Act  laid  down  two 
rules  lor  the  guidance  of  executors  in  the  administration  of 
estates  where  there  was  a  mortgage  debt.  One  was  negative, 
that  it  was  not  to  be  paid  primarily  out  of  the  personal 
estate;  the  other  positive,  that  it  was  to  be  paid  primarily 
out  of  the  real  estate  charged.  These  rules  must  be  kept 
distinct.  The  question  on  this  appeal  is  not  whether  the 
debt  should  be  paid  out  of  the  personal  estate  or  out  of  the 
other  real  estate  not  charged  witn  the  mortgage,  but  whether 
it  should  be  paid  out  of  one  particular  portion  of  the  prop- 
erty charged  with  the  mortgage. 

The  act  of  1867  dealt  only  with  the  question  whether  the 
mortgage  debt  should  be  paid  out  of  the  personal  estate.  It 
is  confined  to  that  negative  rule.  But  the  substantial  ques- 
tion here  is,  whether  a  contrary  intention  has  been  expressed 
that  the  portions  of  the  property  subject  to  the  mortgage 
should  not  be  charged  in  proportion  to  their  value.  I  con- 
cur with  the  Master  of  the  Rolls  as  to  the  extended  con- 
struction of  the  act  of  1867 — that  it  must  not  be  confined  to 
a  direction  to  pay  debts  out  of  personal  estate.  But  I  have 
considerable  difficulty  as  to  the  effect  of  the  words  of  this 
particular  will.  I  suggested  in  the  course  of  the  *argu-  [20 
ment  a  doubt  whether  they  might  not  mean  that  as  to  those 
debts  which  were  properly  payable  out  of  personalty  there 
should  be  a  charge  on  the  devised  'estate  in  aid  of  the  per- 
sonalty, and  that  as  to  those  which  were  payable  out  of  the 
realty  there  should  be  a  charge  on  the  devised  estate  in  ex- 
oneration of  the  other  parts  of  the  mortgaged  estate.  I  still 
feel  that  doubt,  but  I  willingly  bow  to  tae  opiaion  of  my 
learned  colleagues. 
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Bramwell,  L.J.:  I  have  nothing  to  add  to  the  observa- 
tions of  the  Master  of  the  Rolls.  I  concar  with  him  both  in 
his  conclusions  and  his  reasons. 

Solicitors  for  appellants  :  Monckton^  Long  &  Co.^  agenta 
for  P.  H.  Anderson,  York. 

Solicitors  for  respondents :  Lambert^  Fetch  <fe  Shdkspear^ 
agents  for  Burland  &  Son,  South  Cave  ;  Williamson^  UiU 
&  Co,^  agents  for  England  &  Son,  Goole. 

See  23  En^f.  Rep.,  788  note.  alty  in  eifecting  such  repairs.   The  fact 

Lands  subject  to  mortgage  were  de-  that  the  tenant  for  life  (the  widow)  has 

vised  "after  payment  of  debts"  to  the  not  the  means  of  making  the  repairs, 

widow  for  life,  remainder  to  the  plain-  and  that  the  premises  are  deteriorating 

tiff,  who  accepted  from  the  widow  a  inconsequenceof  non-repair,  are  proper 

lease  for  her  life  on  the  premises.    The  matters  for  trustees  with  power  of  sale 

widow  having  refused  to  pay  the  inter-  to  take  into  consideration  in  determin- 

est  accruing  on  the  mortgage,  the  plain-  ing  whether  or  not  they  will  sell.    The 

tiff  paid  the  same  and  also  the  principal  testator  directed  all  his  just  debts,  etc, 

money  thereon :  to  be  paid  ;  and  devised  and  bequeathed 

Held,  that  these  facts  did  not  entitle  to  his  wife  for  life,  his  real  estate  and 
the  plaintiff  to  call  upon  the  widow  for  his  "  household  furniture,  plate,  linen 
payment  out  of  the  rents  reserved  by  and  china."  After  her  decease,  he  gave 
the  lease,  or  out  of  the  personal  estate  the  proceeds  of  the  sale  of  the  land, 
bequeathed  to  her  ;  the  only  relief  to  and  also  all  and  singular  the  residue  of 
which  he  was  entitled  being  to  have  his  personal  estate  that  might  be  in 
the  mortgage  debt,  together  with  the  her  possession  at  the  time  of  her  de- 
interest  on  the  sum  secured  until  it  cease,  to  other  parties.  Held,  that 
became  due,  raised  out  of  the  land :  there  was  an  intestacy  as  to  ^I  the 
Burk  V.  Burk.  26  Grant's  Chy. ,  195.  personalty,  not  specificaUy  bequeathed 

A  tenant  for  life  is  bound  to  keep  the  to  the   wife:    Holmes   «.    Wolfe,    26 

premises  in  repair  ;  and  the  court  will  Grant's  Chy. ,  228. 
not  apply  the  undisposed  of  person- 


[9  Chancery  Division,  20.] 
M,R.,  Feb.  8:    C.A.,  May  11,  18,  1878. 

Dunkirk  Colliery  Company  v.  Lever. 

[1876    D.     27a.] 

Praetiee — Special  Beferee — Reference  as  to  Damagen — Power  of  Court  to  review  R^mrl 
of  Referee— Judicature  Act,  1878,  w.  56,  67;  Rates  of  Court,  1875,  Order  xxxvi, 
r.  84. 

When  a  judge  has  referred  the  amount  of  damages  in  an  action  to  a  special  ref- 
eree, he  may  accept  it  wholly  or  partially,  or,  if  dissatisfied  with  it,  he  may  wholly 
disregard  it,  or  remit  to  the  referee«for  amendment,  but  he  has  no  power  to  alter  or 
vary  it. 

The  Master  of  the  Rolls  referred  the  amount  of  damages  to  a  special  referee,  and 
on  the  report  being  made,  being  dissatisfied  with  the  principle  on  which  the  referee 
had  proceeded,  assessed  the  damages  himself,  using  for  the  purpose  the  shorthand 
notes  of  the  evidence  heard  before  the  referee.  The  Court  of  Appeal  reversed  his 
decision,  and  remitted  the  case  to  the  referee  to  rehear  the  matter,  with  liberty  to 
report  specially  on  any  facts. 

Whether  a  rf^feree  ought  to  state  his  reasons,  quare. 
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The  action  in  this  case  was  brought  by  the  Dunkirk  Col- 
liery Company,  the  lessees  of  a  coal  mine  in  the  county  of 
Chester,  against  Ellis  Lever,  carrying  on  business  under  the 
firm  of  Ellis  *Lever  &  Co.,  to  enforce  performance  of  [21' 
an  agreement  dated  the  28th  of  April,  1876,  to  sell  to  nim 
15,000  tons  of  cannel  coal,  to  be  delivered  at  the  pit  siding 
at  the  rate  of  300  tons  per  week,  at  the  price  of  265.  per  ton, 

Sayable  by  monthly  payments.  The  plaintiffs  stated  that  the 
efendant  had  refused  to  perform  the  agreement ;  that  the 
J)rice  of  cannel  coal  had  fallen  considerably;  and  that  they 
lad  incurred  great  damage  by  the  breach  of  the  agreement. 
The  plaintiffs  afterwards  made  a  fresh  contract  with  the 
Manchester  Corporation,  and  claimed  as  damages  the  differ- 
ence between  26^.  a  ton  and  the  price  which  they  had  ob- 
tained under  the  contract  with  the  Manchester  Corporation. 

At  the  trial  of  the  action  before  the  Master  of  the  Rolls, 
on  the  19th  of  December,  1876,  his  Lordship  held  the  plain- 
tiffs entitled  to  relief,  and  ordered  that  the  defendant  should 
pay  the  plaintiffs  their  costs  of  the  action,  and  that  it  should 
be  referred  to  Mr.  W.  R.  Kennedy,  as  special  referee,  to 
inquire  and  report  to  the  court  what  damages  had  been  sus- 
tained by  the  plaintiffs  by  reason  of  the  noU'-performsnce 
of  the  agreement,  and  that  after  he  had  made  his  report 
such  further  order  should  be  made  by  the  judge  in  cham- 
bers with  respect  thereto  and  to  the  subsequent  costs  as 
should  be  just. 

Mr.  Kennedy  made  his  report,  dated  the  23d  of  July, 
1877,  and  thereby  certified  that  he  found  that  the  damages 
in  the  action  for  the  non-performance  of  the  agreement  were 
£2,967  10*.,  being  the  difference  between  the  contract  price 
and  the  prices  which  the  plaintiffs  might,  acting  reasonably 
and  under  all  the  circumstances  of  the  case^  have  obtained 
in  the  market  for  the  various  deliveries  of  the  contract 
quantity  of  cannel  at  their  due  dates  during  the  period 
ovi^r  which,  according  to  the  terms  of  the  agreement,  the 
deliveries  were  to  extend. 

On  the  8th  of  February,  1878,  the  plaintiffs  moved  before 
the  Master  of  the  Rolls  that  the  report  of  the  special  referee 
might  be  altered  or  varied,  or  remitted  for  amendment  to 
the  referee,  with  directions  that  the  damages  should  be  as- 
sessed upon  the  principle  that  the  true  measure  was  the  dif- 
ference between  the  market  price  of  the  cannel  and  the  price 
for  which  the  plaintiffs  sold  the  cannel  to  the  Manchester 
Corporation,  and  not  on  the  principle  stated  on  the  face  of 
the  said  report,  upon  the  ground  that  there  was  no  market 
*for  canned  and  tnat  the  sale  to  the  Manchester  Cor-     [22 
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poration  was  a  reasonable  and  proper  course  to  pursue  un- 
aer  the  circumstances.  The  Master  of  the  Rolls,  acting  on 
his  view  of  the  evidence  which  was  adduced  before  the  ref- 
•eree,  made  an  order  that  the  defendant  should  pay  to  the 
plaintiffs  £5,300  for  damages  in  the  action,  instead  of  £2,967 
10^.  found  by  the  report. 

The  defendant  appealed  from  this  order. 

Marten^  Q.C.,  Gully ^  Q.C.,  and  Norths  Q.C.,  for  the 
appellant :  The  Master  of  the  Rolls  had  no  jurisdiction  to 
make  an  order  to  vary  the  report  of  a  referee,  any  more 
than  a  judge  can  vary  the  amount  of  damages  found  by  a 
jury.  If  he  was  dissatisfied  with  it,  he  should  have  sent 
the  matter  back  to  the  referee  for  reconsideration.  The  evi- 
dence on  which  the  Master  of  the  Rolls  based  his  opinion 
was  not  properly  before  him ;  he  had  only  the  shorthand 
notes  of  the  evidence  taken  before  the  referee.  The  prac- 
tice is  regulated  by  the  Judicature  Act,  1873,  ss.  56,  67,  and 
Rules  of  Court,  1875,  Order  xxxvi,  rule  34. 

Chitty^  Q.C.,  Jordan^  and  Phipson  Beale^  for  the  plain- 
tiffs :  The  Master  of  the  Rolls  had  sufficient  evidence  be- 
fore him  on  which  to  proceed.  The  referee  proceeded  on  a 
wrong  principle  in  assessing  the  damages,  and  as  the  prin- 
ciple and  the  facts  on  which  he  proceeded  were  stated  on 
the  face  of  the  award,  the  Master  of  the  Rolls  was  right  in 
correcting  it,  instead  of  putting  the  parties  to  the  expense 
and  delay  of  another  reference.  There  was  no  evidence  of 
there  being  any  market  for  cannel  coal  at  the  time  when  the 
contract  was  broken.  The  sale  to  the  Manchester  Corpora- 
tion was  the  first  reasonable  sale  which  they  were  able  to 
effect,  and  the  difference  between  that  price  and  the  contract 
price  is  the  true  measure  of  damage:   Hinde  v.  Liddell  ('). 

James,  L.J.:  I  am  of  opinion  that  the  order  of  the  Mas- 
ter of  the  Rolls  cannot  be  sustained,  upon  the  ground  that 
it  appears  to  me  that  there  was  no  iurisdiction  to  make  the 
order  which  he  has  made.  He  had  made  a  reference  to  a 
23]  special  referee,  to  inquire  and  report  *to  the  court 
what  damages  had  been  sustained  by  the  plaintiffs  by  rea- 
son of  the  non-performance  of  the  terms  of  the  agreement  of 
the  28th  of  April,  1876,  on  the  part  of  the  defendant.  It 
really  was  a  reference  to  inquire  and  report  what  damages 
had  been  sustained,  which  would  be  just  the  same  as  if  there 
had  been,  under  the  old  practice,  a  writ  of  inquiry  in  an  ac- 
tion at  common  law  where  the  defendant  admitted  the  breach 
and  there  was  nothing  to  ascertain  but  damages.  That  is 
really  what  the  report  was  to  be.     The  special  referee  re- 

(>)  Law  Rep.,  10  Q.  B.,  266 ;  12  Eng.  Rep.,  296. 
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ported  the  damages  at  a  particular  snm,  and  stated  the 
principle  upon  which  he  had  ascertained  that  amount  of 
damages  ;  and  upon  the  principle  as  stated  it  appears  to  me 
there  really  is  no  doubt  whatever  that  the  referee  was  right, 
if  the  facts  had  warranted  him  in  applying  that  principle. 
As  at  present  advised,  I  am  of  opinion  that  the  facts  did  not 
warrant  the  application  of  the  principle,  because  in  stating 
the  principle  the  referee  has  assumed  as  a  fact  that  there 
was  what  may  be  called  a  market  for  the  sale  of  the  goods 
which  the  plaintiffs  had  undertaken  to  sell  and  the  defend- 
ant had  undertaken  to  buy  from  the  plaintiffs.  I  cannot 
find  in  all  the  evidence  taken  before  the  referee,  which  has 
been  read  to  us  by  consent  from  the  shorthand  notes,  that 
there  was  any  such  market,  and  therefore  I  think  that  he, 
on  that  evidence,  was  not  warranted  in  saying  he  could  ap- 
ply the  principle  which  he  has  applied.  Thereupon  there 
was  a  motion  made  to  the  Master  of  the  Rolls  to  alter  or 
vary  that  report.  I  am  of  opinion  that  the  court  has  no 
jurisdiction  to  alter  or  vary  the  report  of  the  referee,  any 
more  than  it  has  power,  except  by  arrangement  at  the  trial, 
to  alter  or  vary  the  verdict  of  a  jury  finding  the  amount  of 
damages.  The  judge  had  power  to  ?idopt,  wholly  or  par- 
tially, the  report ;  but  he  has  not  adopted  it  either  wholly 
or  partially,  but  has  entirely  disregarded  it,  and  has  taken 
upon  himself  to  assess  the  damages,  not  upon  the  report, 
either  wholly  or  partially,  but  upon  the  shorthand  writer's 
notes  of  what  had  taken  place  before  the  special  referee.  I 
am  of  opinion  that  that  could  not  be  done.  The  judge,  in 
my  opinion,  could  not  decide  (Jie  amount  of  damages  merely 
upon  evidence  taken  in  that  way  and  for  that  purpose  on 
the  inquiry,  any  more  than  the  court  in  banc  at  Westmin- 
ster in  any  of  the  common  law  courts  could  hav.e  dissented 
from  the  damages  found  by  a  jury,  and  have  taken  all  the 
*evidence  which  was  laid  before  a  jury,  and  have  said  [24 
that  upon  that  evidence  they  should  assess  the  damages 
very  differently.  The  motion  that  was  made  before  the 
Master  of  the  Kolls  was  that  the  report  should  be  altered  or 
varied  or  remitted  for  amendment  to  the  referee.  Agreeing, 
as  we  do,  with  the  Master  of  the  Rolls,  that  the  referee  had 
not  got  the  facts  before  him  to  warrant  the  application  of 
the  principle,  the  latter  part  of  the  motion  would  seem  to  be 
a  right  application  to  have  made  to  the  Master  of  the  Rolls  ; 
and  then  it  ought  to  have  gone  back  to  the  referee  or  been 
put  in  another  mode  of  trial  to  assess  the  damages  accord- 
ing to  the  real  facts  of  the  case  and  the  application  of  the 
right  principle  to  those  facts.     I  cannot  see  where  or  how 
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the  evidence  on  which  the  Master  of  the  Rolls  acted  was  re- 
ferred to.  The  order  of  the  Master  of  the  Rolls  does  not 
refer  to  any  evidence  as  having  been  before  him,  or  as  hav- 
ing had  any  evidence  taken  before  him  on  which  he  had  a 
right  to  alter  the  report  without  the  consent  of  the  parties, 
or  upon  which  he  could  come  to  any  conclusion  as  to  the 
amount  of  damages.  Therefore  that  is  fatal,  as  it  seems 
to  me,  in  point  of  form.  We  have  no  facts  before  us  from 
which  we  can  either  differ  from  or  agree  with  the  Master  of 
the  Rolls  upon  the  amount  of  damages  he  has  assessed  in- 
stead of  that  which  the  referee  has  assessed. 

What  is  the  principle  on  which  the  court  ought  to  refer 
it  back  to  the  referee  ?  I  do  not  think  the  plaintiflFs  were 
entitled  to  have  it  referred  back  on  the  principle  that  the 
true  measure  was  the  difference  between  the  contract  price 
and  the  price  for  which  the  plaintiff  sold  the  cannel  to  the 
Manchester  Corporation,  for  in  fact  we  have  it  in  evidence 
/  that  they  never  did  sell  the  particular  16,000  tons  which 
were  the  subject  of  the  contract  with  the  defendant  to  the 
Manchester  Corporation.  What  the  defendant  agreed  to 
take  was  300  tons  a  week  for  so  many  weeks,  and  what  was 
sold  to  the  Manchester  Corporation  was  a  similar  thing ; 
but  it  was  under  a  new  contract  for  a  different  period,  be- 
ginning at  some  day  after  this  contract  In  that  case  the 
facts  would  not  warrant  the  application  of  the  principle,  be- 
cause these  particular  16,000  tons  never  were  sold  to  the 
Manchester  Corporation  any  more  than  to  anybody  else. 
Under  those  circumstances  the  only  thin^  that  we  can  do  is 
to  send  it  back  to  the  referee  with  an  intimation  that  we  are 
25]  of  *opinion  upon  the  facts  (agreeing  with  the  Master  of 
the  Rolls  in  that  respect),  that  the  facts  do  not  warrant  the 
application  of  the  principle  mentioned  in  the  award,  namely, 
that  there  was  what  may  be  properly  called  a  market. 
What  I  understand  by  a  market  in  such  a  case  as  this  is, 
that  when  the  defendant  refused  to  take  the  300  tons  the 
first  week  or  the  first  month,  the  plaintiffs  might  have  sent 
it  in  wagons  somewhere  else,  where  they  could  sell  it,  just 
as  they  sell  corn  on  the  Exchange,  or  cotton  at  Liverpool : 
that  is  to  say,  that  there  was  a  fair  market  where  they  could 
have  found  a  purchaser  either  by  themselves  or  through 
some  agent  at  some  particular  place.  That  is  my  notion 
of  the  meaning  of  a  market  under  those  circumstances. 
There  being  no  market,  then,  it  seems  to  me  impossible  to 
lay  down  a  general  principle  upon  which  the  referee  is  to 
assess  the  damages,  but  what  the  plaintiffs  are  entitled  to  is 
the  full  amount  of  the  damage  which  they  have  really  sus- 
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tained  by  a  breach  of  the  contract;  the  person  who  has 
broken  the  contract  not  being  exposed  to  additional  cost  by 
reason  of  the  plaintiffs  not  doing  what  they  ought  to  have 
done  as  reasonable  men,  and  the  plaintiffs  not  being  nnder 
any  obligation  to  do  anything  otherwise  than  in  the  ordinary 
course  of  business.  And  it  appears  to  me,  assuming  the 
plaintiffs  to  have  acted  like  reasonable  men  of  business 
under  all  the  circumstances  of  the  case,  the  damage  they 
have  sustained  would  be  exactly  the  same  as  if,  instead  of 
its  being  a  wilful  refusal  on  the  part  of  the  defendant  to 
take  the  coal,  the  defendant  had  become  bankrupt  or  in- 
solvent, or  had  died  or  been  prevented  in  some  way  from 
fulfilling  their  contract,  and  there  had  been  nobody  from 
whom  the  plaintiffs  could  have  recovered  the  damages.  I 
think  it  must  go  back  to  Mr.  Kennedy  to  review  his  report. 
He  must  rehear  the  case  and  report  upon  it,  and  I  think  it 
is  right  that  there  should  be  liberty  for  him  to  report  any 
facts  which  he  considers  proved  in  addition  to  the  principle 
upon  which  he  proceeds.  When  that  is  done  the  matter 
may  be  disposed  of,  as  I  think,  without  further  difficulty. 
Baggallay,  L.  J.:  It  appears  to  me  that  there  has  been  a 
miscarriage  in  this  case  that  can  best  be  remedied  by  refer- 
ring the  matter  back  to  the  *referee  in  the  manner  [26 
proposed  by  the  Lord  Justice.  It  was  quite  open  to  the 
Master  of  the  Rolls,  if  he  had  thought  fit  so  to  ao,  to  have 
made  in  substance  the  order  he  has  made,  namely,  for  the 

Sayment  by  the  defendant  to  the  plaintiffs  of  £6,300  for 
amages  in  the  action,  and  of  the  costs  of  the  action  upon 
the  original  hearing,  provided  there  had  been  before  him 
the  proper  evidence  to  have  made  a  foundation  for  such  an 
order;  but  instead  of  adopting  that  course,  the  Master  of 
the  Rolls  in  the  exercise  of  his  discretion  sent  the  matter  to 
a  special  referee  to  assess  the  damages  which  the  plaintiffs 
had  incurred.  When  the  matter  came  back  again  before 
him,  having  made  that  reference  under  the  66th  section  of 
the  Judicature  Act,  it  was  quite  open  to  him  to  adopt  the 
report  which  the  reiEeree  made,  either  wholly  or  in  part ;  but 
the  view  that  I  take  of  the  case  is  that  it  was  not  open  to 
him  to  amend  or  vary  the  report  made  by  the  referee  in  the 
same  way  as  he  might  a  certificate  from  his  own  chambers. 
He  had  power  to  adopt  it,  wholly  or  in  part,  but  not  to 
amend  or  vary  it.  If  he  thought  that  the  referee  had  pro- 
ceeded upon  any  wrong  principle  in  assessing  the  damages, 
or  had  formed  any  wrong  opinion  upon  the  facts  brought 
under  his  consideration,  the  proper  course  then  was  for  him 
to  remit  the  matter  to  the  referee  for  further  investigation  ; 
25  Eng.  Rep.  92 
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but  at  the  same  time  it  was  open  to  him  to  utterly  and  en- 
tirely disregard  what  had  been  done  by  the  referee,  and  then 
his  duty  was  to  have  proceeded  and  determined  the  action 
upon  the  evidence  that  might  be  properly  before  him. 

Now^,  the  order  which  is  now  brought  under  appeal  before 
us  is  quite  silent  as  to  any  evidence  having  been  before  the 
Master  of  the  Rolls  at  all.  We  are  told,  and  probably  cor- 
rectly, that  the  shorthand  notes  of  the  evidence  which  was 
befoie  the  referee  were  used  by  both  sides,  more  or  less,  in 
the  course  of  the  argument  which  was  addressed  to  the  Mas- 
ter of  the  Rolls,  and  we  have  it  also  stated  that  an  applica- 
tion was  made — for  it  was  understood  that  the  proceeding 
before  the  court  was  to  be  considered  as  an  application  for 
the  final  judgment  of  the  court — for  an  opportunity  of  ad- 
ducing further  evidence  to  meet  matters  which  had  been 
raised  in  the  investigation  before  the  referee.  That  applica- 
tion was  not  entertained  by.  the  court.  We  are,  therefore, 
dealing  with  an  order  which,  upon  the  face  of  it,  purports 
27]  to  vary  the  report  *  which  the  referee  has  made :  be- 
cause it  says  the  judgment  is  to  be  for  £5,300  damages  in 
lieu  of  £2,967  10^.  which  is  found  in  the  report ;  and,  for 
the  reasons  which  I  have  mentioned,  it  was  not  within  the 
jurisdiction  of  the  Master  of  the  Rolls  to, make  such  an 
order.  I  am  bound  to  say,  after  listeninjj  with  the  best  at- 
tention I  could  to  the  portions  of  the  evidence  which  were 
read  to  us  on  this  appeal,  and  after  having  cast  my  eye  over 
the  copy  of  \he  shorthand  notes,  that  it  seems  to  me  that 
th^re  has  been  a  great  deal  of  evidence  which  requires  more 
explanation.  I  think  the  suggestion  that  the  referee  in  his 
report  should  draw  attention  to  the  nature  of  the  evidence 
before  him,  and  to  the  facts  before  him  bearing  upon  the 
more  important  part  of  the  case,  is  a  very  good  and  valu- 
able suggestion  ;  so  that  when  the  report  comes  back  again, 
or  rather  when  a  new  report  is  made,  it  will  be  in  a  state  in 
which  it  can  be  dealt  with  by  the  court. 

Bramwell,  L.J.:  I  am  entirely  of  opinion  that  the 
order  of  the  Master  of  the  Rolls  cannot  be  sustained.  The 
notice  of  motion  before  him  was  that  the  report  of  the  ref- 
eree should  be  altered  or  varied,  or  remitted  for  amendment, 
and  it  seems  to  me  clear  that  it  could  not  have  been  prop- 
erly altered  or  varied.  How  is  it  possible  for  the  Master 
of  the  Rolls  to  alter  or  vary  the  report  of  the  referee!  Ac- 
cordingly, when  you  look  at  the  order  made  by  the  Master 
of  the  Rolls  as  it  is  drawn  up,  it  is  this:  **Upon  motion 
this  day  made  that  the  report  oe  altered  or  varied  or  remit- 
ted," &c.     What  does  he  proceed  to  do  ?    Not  to  order  any 
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one  of  these  three  things,  but  the  order  says,  "  Upon  hearing 
counsel,  &c.,  this  court  doth  order  that  the  defendant  do  on 
or  before  a  certain  date  pay  £5,300  for  damages  in  the  action 
for  non-performance  of  the  contract."  That  is  not  anything 
pi-ayed  for  by  the  motion^  and  it  seems  to  me  manifest,  with 
great  submission,  that  it  is  not  warranted  by  any  materials 
before  him.  It  seems  to  me,  therefore,  that  the  order  of  the 
Master  of  the  Rolls  cannot  be  supported.  Then  what  is  to 
be  done  with  the  case  ?  If  the  finding  of  the  referee  is  not 
to  be  adopted,  I  do  not  see  anything  that  can  be  done  ex- 
cept to  comply  with  the  alternative  prayer,  that  it  be  remit- 
ted to  him  for  reconsideration  :  and  I  think  it  is  due  to  the 
*learned  gentleman  to  say  that  we  do  not  direct  him  [28 
to  find  differently  to  what  he  has  found  already.  If  he  in 
his  conscience  thinks  he  can  only  find  the  same  thing  over 
again,  he  must  do  so.  He  is  the  judge  of  the  facts  and  not 
we.  I  wish  it  particularly  to  be  unaerstood  that  I  should 
not  have  consented  to  give  a  judgment  that  the  learned  ref- 
eree was  wrong,  he  having  had  the  witnesses  before  him, 
and  having  had  an  opportunity  of  judging  how  far  those 
on  the  one  side  were  more  or  less  trustworthv  than  those  on 
the  other,  without  careful  consideration  of  the  materials 
upon  which  the  Master  of  the  Rolls  acted. 

I  should  like  further  to  say  for  the  assistance  of  the  ref- 
eree, that  I  think  he  should  pronounce  his  decision  and  not 
five  his  reasons.  I  am  now  told  that  the  Master  of  the 
Lolls  has  decided  in  some  case  that  the  referee  ought  to 
state  his  reasons.  If  he  has  done  so,  all  I  can  say  is  that 
he  gave  a  direction  which  a  most  experienced  and  learned 
;judge  said  would,  if  acted  upon  by  juries,  render  trial  bj 
]ury  impossible.  If  juries  had  to  give  reasons  for  their 
verdict,  trial  by  jury  would  not  last  five  years.  The  same 
thing  cannot  be  said  to  such  an  extent  with  respect  to  a 
lawyer,  let  us  hope,  or  otherwise  it  would  be  applicable  to 
ourselves ;  but  I  think  it  would  be  a  dangerous  rule  to  lay 
down,  that  a  man  should  give  minute  reasons  for  the  con- 
clusions at  which  he  arrives. 

[His  Lordship  then  made  some  observations  for  the  guid- 
ance of  the  referee  as  to  the  breach  of  the  contract  and  the 
measure  of  damages  in  the  case,  and  continued  :] 

I  repeat  that  what  I  wish  to  say  for  the  benefit  of  the  ref- 
eree is  this.  He  is  not  to  understand  that  he  is  told  to 
reverse  his  decision  and  to  adopt  that  of  the  Master  of  the 
Rolls.  The  thing  is  remitted  to  him  for  his  reconsideration 
with  an  expression  of  an  opinion  by  the  majority  of  those 
who  have  heard  the  case  that  he  was  wrong  in  his  conclu- 
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sion,  and  no  doubt  he  will  consider  it  as  impartially  as  it  is 
possible  for  a  man  to  do  who  has  expressed  an  opinion  upon 
the  matter  before,  and  will  come  to  a  correct  conclusion.  If 
he  can  state  any  facts  upon  his  report,  or  any  figures  that 
will  enable  the  court  to  revise  it  and  adopt  a  different  con- 
clusion—to adopt  the  report  either  wholly  OEt  partially — it 
may  be  done ;  for  instance,  he  may  say  he  acted  upon  the 
assumption  that  the  plaintiffs  could  not  sell  without  they 
29]  sold  to  *the  Manchester  Corporation,  or  that  he  found 
19s.  a  ton  as  the  price,  and  so  on. 

The  court  made  an  order  that  it  should  be  remitted  to  the 
referee  to  rehear  the  matter  and  report  accordingly,  with 
liberty  to  him  to  report  specially  any  facts. 

Solicitors  for  plaintiffs:  Sharpe,  Parkers  &  Co..  agents 
for  J.  &  J.  Hibbert,  Hyde. 

Solicitors  for  defendants :  Oregory^  Rowcliffes  &  Rawle, 
agents  for  Cooper  &  Sons,  Manchester. 


[9  Chancery  DiviBlon,  29.] 
V.C.B.,  April  11 :  C.A.,  May  22,  1878. 

Owen  v.  Wynn. 

[1876     0.     28.] 

Practice — Inspeethn  of  Documents — Court  RolUt — Action  by  a  Perton 

advertely  to  the  Lord, 

The  plaintiffs  claimed  to  be  owners  in  fee  simple  of  certain  land,  and  the  defend- 
ant alleged  that  they  were  freehold  tenants  of  a  manor  of  which  he  was  the  lord  ; 
and  that  they  had  only  customary  rights  over  the  land.  The  plaintlffii  aaked  for 
inspection  of  the  court  rolls  tf  the  manor  : 

Meld  (reversing  the  decision  of  Bacon,  V.C.),  that  they  were  not  entitled  to  in- 
spection. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Ba- 
con, made  on  an  adjoarned  summons,  npon  an  application 
to  consider  the  sufficiency  of  the  defendant's  affidavit  as  to 
documents. 

The  plaintiffs,  who  claimed  under  Anne  Warburton  Owen, 
deceased,  sought  to  establish  their  rights  as  tenants  of  the 
Warren  Farm,  Montgomeryshire,  to  a  tract  of  mountain 
pasture  or  sheep- walk  as  parcel  of  the  Warren  Farm,  and  to 
the  mines  and  minerals  under  the  tract,  and  to  the  rights  of 
sporting  over  the  same,  and  to  the  fences,  and  to  all  other 
usual  incidents  of  the  ownership  in  fee  simple  of  freehold 
lands,  in  respect  of  the  tract  or  sheep-walk.  They  also 
prayed  an  injunction  to  restrain  the  defendant  (the  lord  of 
the  manor)  from  pulling  down  or  otherwise  interfering  with 
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the  fences  forming  the  boandaries  of  the  tract  of  pasture  or 
sheep-walk. 

*The  plaintiffs  derived  their  title  to  Warren  Farm  [30 
under  a  conveyance  of  the  lord  of  the  manor  in  1685,  and 
they  averred  that  the  tract  of  pasture,  or  sheep-walk,  formed 
part  of  the  Warren  Farm  ;  that  it  had  for  more  than  sixty 
years  before  the  commencement  of  the  suit  been  held  and 
used  as  parcel  of  the  said  farm  by  the  tenants  thereof,  for 
the  purpose  of  depasturing  their  cattle  and  sheep,  and  for 
other  agricultural  purposes,  and  been  in  the  exclusive  pos- 
session of  the  tenants  of  the  farm  ;  and  that  under  the  cir- 
cumstances it  must  be  presumed  to  have  passed  to  the 
plaintiffs'  predecessors  in  title,  as  part  of  the  nereditaments 
conveyed  by  the  deeds  of  1686,  and  could  not  be  presumed 
to  be  part  of  the  wastes  belonging  to  the  defendant  as  lord 
or  owner  of  the  manor  or  reputed  manor. 

The  defendant  by  his  answer  claimed  to  be  entitled,  as 
lord  of  the  manor,  to  the  soil  of  the  sheep-walk  in  question, 
as  forming  part  of  the  waste  of  the  manor,  subject  to  the 
right  of  the  owner  of  Warren  Farm  for  the  time  being  as  a 
freehold  tenant  of  the  manor,  and  of  the  other  freehold  ten- 
ants of  the  manor,  to  'Myerst,"  or  the  right  of  depasturing 
sheep  or  cattle  over  the  waste ;  but  the  right  claimed  by  the 
plaintiffs  as  owners  of  Warren  Farm  to  the  ownership  in 
fee  simple  of  the  sheep-walk  also,  as  part  of  the  inheritance 
of  the  farm,  was  denied. 

A  summons  having  been  taken  out  for  production  by  the 
defendant  of  documents  in  his  possession,  the  defendant  by 
his  affidavit  objected  to  produce  the  documents  set  forth  iu 
the  first  part  of  the  schedule — which,  so  far  as  is  material 
for  this  report,  he  described  as  "  manor  records,  and  court 
rolls,  and  copies  thereof  contained  in  five  boxes,  and  a  bun- 
dle of  maps,  plans,  and  drawings,"  on  the  ground  that  they 
related  exclusively  to  his  own  title,  and  that  none  of  them 
related  to  or  tended  to  support  or  make  evident  the  title  of 
the  plaintiffs,  or  any  or  either  of  them.  Certain  other  doc- 
uments in  the  defendant's  possession  were  described  as  '*a 
bundle  of  ancient  deeds  and  muniments  and  a  small  bun- 
dle of  several  ancient  MSS.  marked  C,"  without  further 
enumeration  or  identification. 

The  summons  was  heard  before  Vice- Chancellor  Bacon  on 
the  11th  of  April,  1878. 

*Kay^  Q.C.,  and  EUon^  for  the  plaintiffs:  As  free-  [31 
hold  tenants  of  the  manor  by  the  defendant's  own  admission, 
we  are  entitled  to  see  the  court  rolls,  and  all  records  and 
documents  relating  to  the  manor,  Warrick  v.  QueerCs  Col- 
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lege^  Oafordi^) ;  and  the  defendant's  claim  to  privilege  can- 
not be  maintained.  The  terms  in  which  protection  is  claimed 
are  insufficient :  Minet  v.  Morgan  (*).  The  other  documents 
are  insufficiently  described,  and  in  order  to  entitle  the  de- 
fendant to  have  them  protected  from  discovery,  he  must 
distinguish  and  specify  the  dates  of  the  several  instruments, 
and  the  names  of  the  parties  thereto :  Hare  on  Discovery  (') ; 
Fortescue  v.  Fortescue  (*) ;  Comhe  v.  Corporation  of  Lon- 
don (*). 

Sir  H.  Jackson^  Q.C.,  and  Freeling^  for  the  defendant : 
The  plaintiffs  are  not  entitled  to  inspect  the  court  rolls  ;  they 
deny  that  they  are  tenants,  and  their  action  is  entirely  based 
upon  that  denial.  If  they  are  tenants  of  the  manor,  they 
have  only  customary  rights  over  the  sheep-walk,  the  free- 
hold of  which  they  claim.  If  they  had  acknowledged  that 
they  were  tenants  of  the  manor,  they  might  use  the  court 
rolls,  but  not  otherwise. 

Kay^  in  reply. 

Bacon,  V.C.:  No  doubt  there  are  imperfections  in  the 
affidavit,  which  in  another  affidavit  may  be  easily  cured  if 
insisted  upon.  But  the  main  point  is  as  to  the  customary 
rolls.  Upon  the  authority  of  Warrick  v.  QueeiVs  College^ 
Oxford^  there  is,  I  think,  no  reason  suggested  why  the  plain- 
tiffs should  not  see  them.  The  plaintiffs'  suggestion  is  that 
they  are  freeholders  of  certain  lands.  The  lord  of  the  manor 
says,  "No  doubt  you  are  a  freehold  tenant,  but  your  ten- 
ancy is  subject  to  my  paramount  rights,"  and  he  proposes 
to  exercise  those  paramount  rights.  He  can  only  exercise 
them,  being  lord  of  the  manor,  and  the  plaintiffs  can  only 
hold  subject  to  that  exercise,  being  tenants  of  the  manor. 
Therefore  the  customary  rolls  become  of  necessity  the  things 
32J  to  which  reference  is  *made  for  the  purpose  of  proving 
one  case  or  the  other.  The  plaintiffs  are  not  to  come  into 
court  unprovided  with  the  means  of  discussing  that  question 
with  the  defendant.  By  the  defendant's  own  statement  the 
plaintiffs  are  the  customary  tenants,  and,  as  customary  ten- 
ants, they  have  a  right  to  inspect  the  rolls.  That  is  the  real 
point  in  dispute  between  the  parties  ;  there  is  nothing  else 
in  it.  The  slight  inaccuracy  which  I  referred  to  may  be 
easily  cured,  but  the  affidavit  I  think  is  defective  in  that 
other  respect  which  has  been  mentioned,  viz.,  that  the  de- 
fendant does  not  say  that  the  documents  he  objects  to  pro- 
duce do  not  relate  to  the  case  made  by  the  bill,  which  is  the 

(')  Law  Rep.,  8  Eq.,  688.  («)  Page  278. 

(«)  Law  Rep.,  8  Ch.,  861-363 ;  6  Eng.         {*)  84  L.  T.  (N.S  ),  847. 
R.,  690.  (»)  1  Y.  A  C.  Ch.,  618. 
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essence  of  the  present  application.  The  aflSdavit  says  they 
relate  exclusively  to  his  own  title,  and  do  not  prove  the 
plaintiffs'  title,  but  it  does  not  say  that  they  do  not  either 
prove  or  elucidate  in  some  way  the  case  made  by  the  plain- 
tiffs in  their  bill.  In  that  case  they  have  the  right  to  dis- 
covery from  the  defendant. 

From  this  decision  the  defendant  appealed.  The  appeal 
was  heard  on  the  22d  of  May. 

Sir  H,  Jackson,  Q.C.,  and  Freeling^  for  the  appellant. 

[They  were  stopped  by  the  court.] 

Marten,  Q.C.,  and  EUon,  for  the  plaintiffs :  According  to 
the  defendant's  own  statement,  the  plaintiffs  are  tenants  of 
the  manor ;  he  cannot  therefore  resist  our  seeing  the  court 
rolls. 

[Jesskl,  M.R.:  Is  there  any  allegation  in  your  bill  that 
you  are  tenants  of  the  manor?] 

There  is  no  direct  allegation  to  that  effect.  One  of  our 
contentions,  no  doubt,  is  that  we  are  independent  freehold- 
ers ;  but  if  we  fail  on  that  point,  we  say  that  we  are  still  en- 
titled to  rights  over  the  sheep-walk  as  freeholders  of  the 
manor.  Therefore,  with  a  view  to  that  alternative,  we  have 
a  right  to  inspection  of  the  court  rolls. 

Jesskl,  M.K.:  The  plaintiffs  say  in  their  original  bill  that 
they  are  owners  of  *a  certain  farm  which  consists  in  [33 
part  of  mountain  pasture.  They  claim  exclusive  ownersnip 
of  this  pasture.  The  defendant  says,  "The  allegations  in 
your  bill  are  all  true  except  as  to  your  title;  you  are  really 
tenants  of  my  manor,  the  pasture  is  part  of  my  waste,  and 
the  acts  which  you  call  acts  of  ownership  were  really  done 
in  exercise  of  customary  rights."  Then  the  plaintiffs  amend 
the  bill ;  they  do  not  admit  the  existence  of  the  manor,  and 
they  deny  that  they  are  tenants  of  it.  They  then  call  upon 
the  defendant  to  make  an  aflSdavit  as  to  documents,  ana  he 
makes  an  aflSdavit  in  which  he  says  he  has  five  boxes  of  doc- 
uments relating  to  his  manor.  He  swears  that  they  relate 
exclusively  to  his  own  title,  and  do  not  tend  to  support  the 
title  of  the  plaintiffs,  and  he  denies  the  right  of  the  plaintiffs 
to  see  them.'  I  should  have  thought,  under  these  circum- 
stances, that  there  was  nothing  to  argue.  The  plaintiffs 
say  they  have  a  right  to  see  the  documents,  although  they 
claim  adversely  to  the  manor  and  the  manorial  rights,  they 
say,  ''We  should  like  to  see  your  title  before  the  trial,  in 
order  to  pick  holes  ip  it."  That  is  certainly  not  a  course 
which  the  court  will  sanction.     This  case  is  not  like  Warrick 
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V.  QueeffUs  College^  Oxfordi^).  There  the  plaintiff  alleged 
that  he  was  a  tenant  of  the  manor ;  the  only  dispute  was  as 
to  the  extent  of  the  customary  rights,  as  to  which  the  coart 
rolls  might  furnish  material  evidence.  The  decision  of  the 
Vice-Chancellor  must  be  reversed. 

James,  L.J.:  I  am  of  the  same  opinion.  When  the  case 
comes  to  be  considered  it  is  this :  the  plaintiffs  say,  "  We 
hold  certain  freehold  land  which  is  our  own  absolute  prop- 
erty, and  we  can  prove  it  bv  cerfain  acts."  The  defendant 
says,  "No,  it  is  my  land.''  That  is  the  sole  question  be- 
tween them.  Then  the  defendant  says,  '*  I  have  a  number 
of  title  deeds  which  do  not  make  out  your  title.  I  admit 
that  you  have  limited  rights  over  the  land,  which  explain 
everything  which  would  ^rima/ac/a  show  your  title;  that 
is  how  I  am  going  to  displace  your  claim."  The  plaintiffs 
cannot  say,  "Let  us  see  the  evidence  which  you  are  going 
to  use  in  support  of  your  case."  They  are  not  entitled  to 
do  this. 

34]  *Bhamwell,  L.  J. :  The  way  in  which  the  case  strikes 
me  is  this:  the  plaintiffs  say,  "If  our  claim  is  right,  we 
are  not  entitled  to  see  the  documents;  but  we  maybe  in 
the  wrong,  in  which  case  we  should  be  entitled  to  see  them. 
Therefore,  as  we  may  be  wrong,  show  them  to  us." 

Solicitors:  Milne^  Riddle  &  Mellor,  agents  for  Howell, 
Jones  &  Howell,  Welchpool ;  Dean  &  Taylor^  agents  for 
Longueville,  Jones  &  Williams,  Owestry. 

Q)  Law  Rep.,  8  Eq.,  683. 


[9  Chancery  Division,  84.] 
V.C.M.,  May  2  :  C.A.,  May  29 ;  June  6,  1878. 

Powell  v.  Jewesbury. 

[1876     P.     168.] 
Demurrer  to  amended  Statement  of  Claim — Partial  Demurrer. 

A  defendant  put  in  a  statement  of  defence,  not  demarring  to  any  part  of  tlie  state- 
xnent  of  claim.  Tlie  statement  of  claim  was  amended,  not  making  a  substantially  new 
case.  Tlie  defendant  obtained  leave  to  amend  his  statement  of  defence,  and  put  in  a 
statement  of  defence  and  a  demurrer  to  part  of  the  statement  of  claim  : 

Held^  that  the  rule  of  chancery  practice,  that  a  defendant  cannot  demur  to  what  he 
has  previously  answered,  is  no  longer  in  force ;  that  leave  to  amend  the  statement  of 
defence  authorized  the  putting  in  a  demurrer  to  part  of  the  statement  of  claim ;  and 
that  the  defendant's  pleading  was  regular. 

A  demurrer  "  to  such  part  of  the  amended  statement  of  claim  as  claims  damages 
alleged  to  have  been  sustained  by  reason  of  the  alleged  wrongful  acts  of  the  defend- 
ant in  opening  the  accounts  therein  in  that  behalf  referred  to  " : 

Heldf  good  m  form. 
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This  was  an  appeal  by  the  defendant  from  a  decision  of 
Vice- Chancellor  Malins  reserving  to  the  trial  the  benefit  of  a 
demurrer  to  certain  parts  of  an  amended  statement  of  claim. 

The  case  made  by  the  statement  of  claim  was  to  the  fol- 
lowing effect:  Skyrme,  who  died  in  April,  1873,  was  up  to 
his  death  the  solicitor  of  the  plaintiff,  who  was  a  maiden 
lady.  In  July,  1873,  Mr.  Collins,  her  then  solicitor,  casu- 
ally learnt  from  the  solicitors  of  the  Gloucestershire  Bank- 
ing Company  at  Ross,  in  Herefordshire,  that  the  plaintiff 
had  an  account  at  their  bank,  and  that  they  held  deeds  of 
hers  as  security.  The  plaintiff,  who  had  never  opened  any 
account  with  them,  caused  inquiry  to  be  made,  and  the 
*company  furnished  her  with  copies  of  two  accounts,  [35 
the  first  of  which  had  been  opened  by  Skyrme  in  the  plain- 
tiff's sole  name.  It  commenced  in  1864  and  closed  in  Jan- 
uary, 1873,  with  a  balance  of  £614  16^.  Bd.  to  the  plaintiff's 
debit.  The  second  account  was  opened  by  Skyrme  in  the 
joint  names  of  the  plaintiff  and  F.  J.  Partridge.  It  com- 
menced in  1865  and  ended  in  June,  1873,  with  a  balance  of 
£470  105.  to  the  plaintiff's  debit.  Skyrme  was  in  the  habit 
of  drawing  checks  on  the  first  account,  which  he  professed 
to  sign  as  the  plaintiff's  agent,  and  by  the  end  of  June,  1866, 
he  had  overdrawn  it  to  the  extent  of  more  than  £2,000,  but 
he  from  time  to  time  paid  in  various  sums,  so  that  in  1873, 
as  mentioned  above,  the  account  was  overdrawn  only  to  the 
extent  of  £614  16s.  Bd.  All  these  transactions  were  without 
the  plaintiff's  knowledge,  the  only  check  she  ever  drew 
upon  the  bank  was  one  for  £l,6i50,  which  she  drew  by 
skyrme' s  direction  to  enable  him  to  pay  for  some  property 
which  she  was  purchasing,  and  she  drew  it  in  the  belief  that 
some  money  of  hers  which  had  been  called  in  for  the  pur- 

f>ose  of  the  purchase  had  been  lodged  by  him  with  the  bank 
or  safety.  This  £1,650  formed  one  item  in  the  first-  ac- 
count. On  the  11th  of  June,  1874,  the  bank  commenced  an 
action  to  recover  from  Miss  Powell  the  balance  of  both  ac- 
counts, but  shortly  afterwards  abandoned  the  claim  on  the 
second  account.  On  the  18th  of  August,  1874,  they  filed  a 
bill  in  chancery  to  foreclose  the  plaintiff  in  respect  of  a  de- 
posit security  which  Skyrme  had  given  in  her  name,  but 
they  afterwards  allowed  this  bill  to  be  dismissed  for  want 
of  prosecution,  and  proceeded  with  the  action  solely  for  the 
recovery  of  the  £1,650  for  which  the  plaintiff  had  drawn  a 
check.  The  action  came  on  for  trial,  but  was  referred  to 
arbitration,  and  in  May,  1876,  the  arbitrator  made  an  award 
against  Miss  Powell  for  £500  5^.  6d.  and  costs,  the  ground 
being  that  she  had  incurred  a  liability  by  signing  the  check 
g5  Enq.  Rep,  93 
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for  £1,650.  Miss  Powell  then  commenced  this  action  in 
July,  1876,  against  the  public  registered  officer  of  the  bank- 
ing company,  alleging  the  above  facts,  and  that  Skyrme  had 
paid  to  the  company  various  sums  of  money,  with  notice 
that  they  were  the  plaintiffs  money,  and  for  which  she  had 
never  had  credit,  and  that  any  memorandum  of  deposit  of 
deeds  purporting  to  be  executed  by  the  plaintiff  was  a  for- 
36]  g^ry,  and  the  plaintiff  claimed,  1,  to  have  a  *general 
account  taken  of  the  dealings  between  the  plaintiff  and  the 
bank ;  2,  to  have  her  deeds  delivered  up  to  her,  and  any 
memorandum  of  deposit  delivered  up  and  cancelled ;  3,  an 
injunction  to  restrain  the  company  from  parting  or  dealing 
with  the  deeds,  and  from  enforcing  the  award  until  the 
deeds  had  been  given  up  to  the  plaintiff ;  and,  4,  damages 
sustained  by  reason  of  tne  wrongful  acts  of  the  company. 

The  defendant  put  in  a  statement  of  defence,  not  demur- 
ring to  any  part  of  the  statement  of  claim.  The  plaintiff 
then  amended  her  statement  of  claim,  and  introduced, 
among  other  things,  the  allegation  that  Skyrme  had  ad- 
vanced moneys  of  the  plaintiff  to  Partridge  on  two  bonds 
conditioned  for  securing  the  repayment  of  it  to  the  plaintiff ; 
that  those  bonds  were  among  the  securities  of  the  plaintiff 
which  Skyrme  had  deposited  with  the  bank,  and  that  the 
bank  had  given  them  up  to  Partridge  without  the  plaintiff's 
authority,  and  without  her  ever  having  received  the  money 
due  on  them.  The  relief  asked  was  modified  as  follows: 
Instead  of  a  general  account,  an  account  was  asked  only 
of  the  money  or  other  consideration  paid  or  given  to  the 
bank  for  the  delivery  up  of  the  bonds  to  Partridge;  and 
the  prayer  for  damages  was  ''for  damages  sustained  by 
reason  of  giving  up  the  bonds,  and  of  tne  wrongful  acts 
of  the  said  company  in  opening  the  said  accounts  and  oth- 
erwise." 

The  defendant,  on  the  18th  of  March,  1878,  applied  by 
summons  for  leave  to  demur  as  well  as  plead  to  such  part 
of  the  amended  statement  of  claim  as  asked  an  injunction 
and  as  asked  damages  b}^  reason  of  the  alleged  wrongful 
acts  of  the  company.  Tnis  application  was  refused.  The 
defendant,  however,  having  obtained  an  order  to  amend  his 
statement  of  defence,  delivered  a  demurrer  and  amended 
statement  of  defence,  by  which  he  demurred,  1,  "to  so 
much  of  the  amended  statement  of  claim  as  seeks  an  injunc- 
tion to  restrain  the  defendant  and  the  above  named  company 
from  enforcing  the  award  in  the  amended  statement  of  claim 
in  that  behalf  mentioned,  by  execution  or  otherwise,  until 
the  bonds,  deeds,  and  documents  thei'ein  also  mentioned 
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shall  have  been  given  up  ;"  the  ground  of  demurrer  alleged 
being  that  the  award  appeared  from  the  statement  of  claim 
to  be  a  proceeding  in  another  Division  of  the  High  Court  of 
Justice  which  could  *not  be  restrained  by  injunction  ;  [37 
and,  2,  ^4o  such  part  of  the  amended  statement  of  claim  as 
claims  or  seeks  to  recover  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  alleged  wrongful  acts  of  the  com- 
pany in  opening  the  accounts  or  alleged  accounts  therein  in 
that  behalf  referred  to,  and  otherwise ;"  the  ground  of  de- 
murrer alleged  being  that  it  did  not  appear  by  the  amended 
statement  oi  claim  chat  the  company  had  done  any  wrongful 
act  (or,  at  all  events,  any  wrongful  act  other  than  and  be- 
sides the  giving  up  of  the  bonds  therein  particularly  men- 
tioned, if  such  act  were  wrongful,  which  the  defendant  did 
not  admit),  or  any  other  act  other  than  as  aforesaid  consti- 
tuting a  legal  wrong,  that  would  support  an  action.  The 
demurrer  was  heard  before  Vice- Chancellor  Malins  on  the 
2d  of  May,  1878. 

J,  Pearson^  Q.C.,  and  IngU  Joyce,  for  the  demurrer. 

OlassCy  Q.C.,  and  Colt^  contra,  were  not  called  upon. 

Malins,  V.C:  I  mast  order  the  benefit  of  this  demurrer 
to  be  reserved  to  the  hearing.  I  think  the  court  ought  to 
discourage  demurrers  to  parts  of  statements  of  claim  where 
the  whole  matter  ought  to  be  disposed  of,  and  so  multiply- 
ing the  hearings,  instead  of  diminishing  them  by  having  the 
case  disposed  of  once  for  all.  Nothing  can  be  more  incon- 
venient and  more  detrimental  to  the  administration  of  jus- 
tice than  multiplying  proceedings  by  demurring  to  part  of 
the  relief  prayed  by  the*  claim.  First,  I  am  told  that  *the 
defendant  demurs  to  the  3d  paragraph  of  the  prayer,  then  it 
turns  out  that  he  only  demurs  to  the  latter  part  of  that  par- 
agraph, and  then  to  part  of  the  4th  paragraph.  I  wish  it 
to  be  known  that  I  entirely  set  my  face  against  such  a  prac- 
tice ;  and  I  hope  it  will  be  made  known  to  the  profession 
that  parties  who  take  that  course,  if  they  come  before  me, 
will  probably  have  to  pay  the  costs  of  it. 

The  defendant  appealed.  The  appeal  came  on  to  be  heard 
on  the  29th  of  May. 

J,  Pearson^  Q.C.,  and  Ingle  Joyce^  for  the  appellant: 
The  demurrer  oaght  to  have  been  allowed,  and  not  reserved 
to  *the  hearing.     There  is  no  power  to  restrain  the     [38 

Jroceedings  on  the  award  in  the  Queen's  Bench  Division  : 
udicature  Act,  1873,  s.  24,  r.  5.  Then  we  demur  to  the 
relief  on  the  merits,  The  whole  case  has  been  gone  into  be- 
fore tl^e  s^rbitr^tor,  and  been  decided  upon,    \i  is  manifest 
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that  the  plaintiff  has  suffered  no  damages  from  the  opening 
of  the  account,  but  has  received  a  benefit,  for  she  has  ob- 
tained the  benefit  of  Skyrme's  payments,  which  have  reduced 
her  liability  by  two- thirds. 

OlassCj  Q.C.,  and  CoU^  for  the  plaintiff:  A  defence  was 
put  in  to  the  statement  of  claim  without  any  demurrer. 
Then  the  statement  of  claim  was  amended,  not  making  a  new 
case,  and  the  defendant  demurs.  That  is  not  admissible : 
Attorney 'Oeneral-v,  Cooper  {^). 

[ Jessel,  M.  R.  :  That  wa^  the  old  practice,  and  was  a 
branch  of  the  rule  that  an  answer  overruled  a  demurrer. 
That  rule  is  not  now  in  force.] 

Then  we  say  the  defendant  was  irregular  in  demurring  un- 
der an  order  to  amend  his  statement  of  defence. 

[Jessel,  M.R.:  I  do  not  know  of  any  rule  against  his 
doing  so.] 

Then  as  to  the  form  of  the  demurrer.  Order  xxviir, 
rule  1,  of  Rules  of  Court,  1875,  gives  leave  only  to  demur 
to  a  part  of  a  pleading  setting  upra  separate  cause  of  action  ; 
and  form  28  in  Sched.  C,  to  the  Judicature  Act,  1873,  con- 
templates the  pointing  out  the  paragraphs  containing  the 
allegations  demurred  to,  otherwise  the  plaintiff  cannot  tell 
what  is  to  be  taken  as  struck  out  under  Order  xxviii, 
rule  10,  if  the  demurrer  is  allowed.  There  is  a  right  to  dam- 
ages for  the  detention  of  the  deeds,  which  comes  in  under 
the  words  ^^or  otherwise,"  and  the  demurrer  as  to  damages 
cannot  be  allowed. 

Jessel,  M.R.:  I  think  that  this  demurrer  ought  to  have 
been  allowed.  It  is  a  question  of  fair  substance  that  we 
have  to  look  at.  It  was  said  that  a  party  could  not  demur 
in  this  way,  but  I  can  see  no  reason  why  he  should  not.  A 
substantial  part  of  the  action  is  demurred  to,  the  defendant 
39]  saying  that  there  is  no  cause  of  action  *as  to  two 
things  in  respect  of  which  separate  relief  is  claimed,  and 
upon  separate  allegations. 

First  of  all  the  plaintiff  says  that  the  defendants  brought 
an  action  at  law  for  the  recovery  of  an  item  of  £1,650 ;  the 
plaintiff  pleaded,  and  when  the  action  came  on  for  trial  it 
was  at  the  last  moment,  under  great  pressure,  referred  to 
arbitration.  The  arbitrator,  on  the  29th  of  May,  1876, 
made  an  award  against  the  plaintiff  for  £500  6^.  Sd.  and 
costs.  That  was  an  award  in  an  action  not  pending  in  this 
division.  The  plaintiff  now  asks  for  an  injunction  to  restrain 
the  banking  company  from  enforcing  the  award,  by  execu- 
tion or  otherwise,  until  some  deeds  and   documents  are 

())  8  Hare,  166. 
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delivered  over.  The  answer  is  that  this  is  a  proceeding 
pending  in  another  Division  of  the  High  Court  of  Justice. 
Of  course  the  award  in  an  action  can  be  enforced  by  en- 
tering op  judgment  in  the  division  in  which  the  action  is 
brought,  and  by  issuing  execution  on  that  judgment.  Now, 
if  a  defendant,  in  such  a  case,  has  anything  to  complain  of, 
it  must  either  be  something  which  he  could  have  alleged  by 
*way  of  defence  to  the  action,  or  it  must  be  something  which 
he  could  not  have  so  alleged,  because  it  came  to  his  knowl- 
edge after  the  award  was  made.  If  it  is  in  the  first  category, 
he  should  have  pleaded  to  the  action  ;  if  it  is  in  the  second, 
]\e  should  have  made  a  motion  in  the  Division  of  the.  High 
Court  to  which  the  action  belongs  to  stay  proceedings  in  the 
action,  either  wholly  or  partially,  according  to  the  remedy 
to  which  fie  has  discovered  himself  to  have  become  entitled. 
But  in  no  way  and  under  no  circumstances  can  a  judge  of 
another  division  interfere  at  all  as  regards  that  action  by 
way  of  injunction  to  restrain  proceedings  in  it,  and  there- 
fore the  demurrer  appears  to  me  as  to  this  part  of  the  case 
to  be  well  founded. 

The  Qther  part  of  the  case  passes  my  comprehension.  It 
relates  to  the  damages  claimed  for  opening  an  account  in  a 
lady's  name  by  a  solicitor  named  Sky r me,  who  is  alleged  to 
have  committed  a  fraud  upon  her,  to  have  forged  her  name, 
and  to  have  opened  the  account  without  her  authority.  It 
appears  he  induced  the  lady,  who  is  the  plaintifif,  to  sign  a 
check  for  £1,660,  which  was  duly  honored  bv  the  bank, 
and  the  bank  brought  an  action  in  respect  of  the  money 
they  had  paid  on  the  check,  which  was  actually  signed  by 
her.  That  was  referred  to  arbitration,  and  before  the  arbi- 
trator *the  lady  got  the  benefit  of  an  amount  standing  [40 
to  her  credit  in  the  books  of  the  bank  in  the  account  opened 
without  her  authority,  and  thereby  the  damages  were  re- 
duced to  this  sum  of  £500  6^.  8^.  How  the  opening  of  the 
account,  the  ultimate  effect  of  which  was  to  relieve  the 
plaintiff  of  upwards  of  £1,100  out  of  the  £1,650,  could  be 
made  a  ground  for  maintaining  an  action  for  damages 
against  the  defendants,  as  I  said  before,  I  for  one  do  not 
understand.  It  appears  to  me  that  the  demurrer  on  this 
ground  ought  also  to  be  allowed. 

Then  comes  another  small  ground  of  argument  on  the  de- 
murrer to  which  I  will  shortly  refer.  The  defendants  have 
demurred  to  the  claim  for  damages  for  opening  of  the  ac- 
count ^'and  otherwise,"  not  demurring  to  the  damages 
asked  for  for  giving  up  the  bonds.  The  answer  made  is, 
that  if  you  scan  this  long  statement  of  seventeen  printed 
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pages  very  narrowly  yon  will  find  it  alleged  that  some 
seventeen  years  ago  the  solicitor  of  the  plaintiff  got  posses- 
sion of  deeds  belonging  to  her  which  were  deposited  with 
the  bank  without  her  authority,  that  they  were  asked  to 
give  them  up,  and  that  they  did  not  do  it,  and  then  it  is 
said  they  alleged  they  had  a  claim  upon  them.  Then  it  is 
said  that  for  this  detention  of  the  deeds  the  plaintiff,  though 
she  has  not  alleged  any  damage,  would  possibly  get  a  farth- 
ing, or  some  nominal  damages  under  the  words  '*and  other- 
wise." But  it  appears  to  me  that  defendants  are  not  bound 
to  scan  pleadings  in  this  way.  There  are  two  distinct 
grounds  alleged,  one  for  delivering  up  the  bonds  to  Mr.  Part- 
ridge, and  the  other  is  the  opening  of  the  account,  as  to  both 
of  which  the  plaintiff  alleges  she  nas  sustained  damage.  It 
does  not  appear  to  me  that  when  a  plaintiff  puts  that  for- 
ward as  having  been  the  ground  on  which  she  claims 
damage,  a  defendant  is  bound  to  look  through  a  long  state- 
ment of  claim  like  this,  containing  many  immaterial  allega- 
tions, in  order  to  discover  whether  something  else  which 
will  support  a  claim  for  nominal  damages  is  to  be  found  in 
it.  I  think  that  if  a  plaintiff  were  allowed  to  avail  himself 
of  this  kind  of  suggestion  in  order  to  defeat  a  demurrer,  it 
would  simply  be  a  trap  for  the  opposite  party. 

It  seems  to  me,  therefore,  that  tne  right  course  to  take  is 
to  allow  the  demurrer  as  it  stands,  without  reserving  any 
right  to  the  plaintiff  under  the  words  "and  otherwise." 
41]  *Bramwell,  L.J.:  I  am  of  the  same  opinion;  and, 
without  again  going  over  the  ground  covered  by  the  obser- 
vations of  the  Master  of  the  Rolls,  I  will  merely  say  this. 
In  the  first  place,  I  do  not  at  all  share  Mr.  Glasse's  diffi- 
culty. It  seems  to  me  it  was  intended  by  the  act,  whenever 
there  was  a  new  statement  of  claim  filed  and  a  different  case 
made  for  the  defendant  to  answer,  that  he  is  as  much  at 
liberty  to  demur  as  he  was  before.  As  to  the  subsequent 
claim  for  an  injunction,  it  seems  to  me  that  the  defendant  is 
clearly  right.  This  action  would  be  maintainable  in  the 
Queen's  Bench  Division,  the  Chancery  Division  having  now 
no  exclusive  jurisdiction  over  a  matter  of  this  kind,  and  it 
certainly  would  have  been  a  curious  thing  for  an  action  to 
be  brought  in  the  Queen's  Bench  Division  for  an  injunction 
to  restrain  the  defendant  from  enforcing  his  judgment  in 
another  division.  Then  there  is  this  strange  thing  also. 
The  prayer  is  for  an  injunction  to  restrain  the  defendant 
from  enforcing  the  award  by  execution  or  otherwise  until 
the  bonds,  deeds,  or  documents  shall  have  been  given  up. 
What  connection  have  the  two  things  with  each  other  i   Here 
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is  a  judgment  which  the  statement  of  claim  supposes  to  be 
valid  and  enforceable,  but  because  the  plaintiff  says  she  has 
some  other  claim  against  the  defendant  the  defendant  is  to 
be  enjoined  from  enforcing  that  judgment. 

Then  as  to  the  other  point,  it  is  perfectly  manifest  that 
the  opening  of  the  account  was  unauthorized  according  to 
the  statement  of  claim,  and,  therefore,  if  any  damage  had  re- 
sulted to  the  plaintiff  from  it  that  would  have  been  a  cause 
of  action.  But  it  is  manifest  not  only  that  no  damage  re- 
sulted to  her  from  it,  but  that  a  good  resulted  to  her  from 
it,  because  she  drew  this  check  for  £1,650,  and  if,  as  she 
stated,  she  had  no  assets  in  the  hands  of  the  defendants  at 
all,  it  was  really  a  request  by  her  to  them  to  pay  for  her 
accommodation  the  amount  of  £1,660,  and  but  for  the  ac- 
count having  been  opened  she  would  have  had  to  repay  it 
\i\  full.  As  to  the  statement  that  that  amount  had  been  ab- 
stracted from  the  account,  that  is  true ;  but  it  was  abstracted  - 
by  the  same  man  who  had  fed  it,  and  taking  his  abstrac- 
tions and  his  feedings  together,  it  is  clear  that  it  was  a 
benefit  to  her. 

Then  with  regard  to  the  words  "and  otherwise,"  the  claim 
is  in  *fact  for  damages  sustained  by  reason  of  opening  [42 
the  said  account  "and  for  damages  otherwise  sustained  by 
the  plaintiff,"  not  in  any  way  identifying  them  so  that  the 
defendant  could  know  how  to  address  himself  to  them.  I 
should  think  that  upon  this  statement  of  claim,  taking  it  to 
be  true,  as  we  are  bound  to  do  upon  this  demurrer,  there  is 
matter  shown  which  would  entitle  the  plaintiff  to  damages 
for  an  actionable  detention  of  deeds,  but  I  think  that  the 
demurrer  ought  not  to  be  held  to  be  bad  on  the  ground  that 
those  words  "and  otherwise,"  the  meaning  of  which  is  in- 
distinct, and  which  are  not  at  all  identified,  might  cover  a 
claim  for  nominal  damages. 

James,  L.J.:    I  am  entirely  of  the  same  opinion. 

Solicitors:   Cook  &  Jonas;  ITiomas  fortune. 
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[9  Chancery  Division,  43.] 
C.A.,  June  7,  1878. 

Leach  v.  Jat('). 

[1877     L.    40.] 
Will — ConMrudion — "  Die  tteised'* — Wrongful  Po$tem<m  by  Stranffen. 

R.,  being  seised  of  freehold  houses,  died  Intestate  in  1864,  leaving*  A.  his  sole  heir- 
ess-at-law.  Upon  R.'s  death,  his  widow  wrongfully  entered  into  possesion,  and 
retained  possession  till  her  death  in  1869,  when  her  devisees  entered.  A.  diwl  in 
1871,  without  ever  having  entered  into  possession  of  the  propert}',  having  deviled 
to  L.  all  real  estate  (if  any)  of  which  she  might  die  seised. 

An  action  having  been  brought  by  L.  against  the  devisees  of  R.'s  widow  for  recov- 
ery of  the  land  : 

Held,  on  demurrer  (affirming  the  decision  of  Jessel,  M.R.),  that  "  seised."  betn*;^  a 
purely  technical  word,  and  there  being  no  qualifying  context,  it  must  be  construed 
according  to  its  technical  meaning ;  and  that  as  A.  at  the  time  of  her  death  had  no 
seisin  at  law  or  in  fact,  the  property  did  not  pass  uuder  her  devise. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the 
Rolls  C). 
43]    *The  statement  of  claim  alleged  as  follows : — 

Robert  Roberts  died  in  1864  intestate  as  to  his  real  estates, 
leaving  Anne  Roberts  his  sole  heiress-at-law,  and  thereupon 
his  real  estates  descended  to  and  became  vested  in  Anne 
Roberts  as  such  heiress-at-law,  and  remained  so  vested,  and 
she  had  seisin  in  law  thereof  at  the  time  of  her  death. 

The  said  R.  Roberts  was  at  the  time  of  his  death  seised 
of  certain  freehold  houses  at  Brighton,  a  freehold  house  at 
E.,  in  the  county  of  Surrey,  then  or  late  in  the  occupation 
of  W.,  and  two  freehold  houses  at  L.,  in  the  said  county  of 
Surrey,  then  or  late  in  the  occupation  of  E.  and  another. 

Upon  the. death  of  R.  Roberts,  his  widow,  Mary  Roberts, 
under  color  of  a  pretended  will  of  her  husband  in  her  favor, 
entered  into  possession  of  the  said  real  estates,  and  retained 
possession  of  them  until  her  death  in  1869,  whereupon  her 
devisees,  the  defendants,  entered  into  possession  of  them. 

Anne  Roberts  died  in  1871,  having  by  her  will,  dated  in 
1870,  after  giving  her  residuary  personal  estate  to  the  plain- 
tiff, John  I^ach,  devised  as  follows:  ''I  also  bequeatn  and 
devise  to  him"  (the  plaintiff)  "all  real  estate  (if  any)  of 
which  I  may  die  seised." 

The  defendants  having  refused  to  deliver  up  possession  of 
the  houses  to  the  plaintiff,  or  to  recognize  bis  title  thereto 
as  Anne  Roberts'  devisee,  he  brought  this  action,  claiming 
to  have  his  title  established,  and  to  recover  possession,  w^ith 
consequential  x'elief. 

(')  Affirming  28  Eng.  Rep.,  106.  (>)  6  Ch.  D.,  496 ;  28  Eng.  Bep.,  106. 


\ 


VoL  IX]  CHANCERY  DIVISION.  745 

C.A.  Leach  y.  Jay.  1878 

The  several  defendants  demurred  to  the  statement  of  claim 
on  the  ground  that  Anne  Roberts'  will  did  not,  under  the 
circumstances  alleged  in  the  statement  of  claim,  pass  the 
property  or  any  right  of  entry  thereon  to  the  plaintiflE,  or, 
in  other  words,  that  Anne  Roberts  was  not  seised  of  the 
property  at  the  time  of  her  death. 

The  Master  of  the  Rolls  allowed  the  demurrer,  and  from 
this  decision  the  plaintiff  appealed. 

Davey,  Q.C.,  and  H.  A.  Oiffard^  for  the  appellant : 
Even  if  the  word  "seisin"  is  construed  technically,  Anne 
Roberts  was  ''seised"  of,  the  land.  Although  she  was  not 
seised  in  deed  she  was  so  in  law.  The  distinction  between 
seisin  in  law  and  in  deed  is  maintained  in  all  the  text 
writers,  and  the  mere  *fact  of  wrongful  possession  by  [44 
a  stranger  is  not  enough  to  destroy  .the  seisin  in  law : 
Cruise's  Digest  (');  Watkins  on  Descent  (*);  Mozley  and 
Whiteley's  Law  Dictionary,  "Seisin";  Jacob's  Law  Dic- 
tionary, "Seisin";  Williams  on  "Seisin"  O;  Co.  Litt.  (*). 
But  it  is  unreasonable  in  the  present  day  to  confine  the 
word  "seisin"  when  used  in  a  will  to  its  technical  sense. 
The  legal  incidents  of  "seisin"  are  obsolete;  an  absolute 
right  to  the  legal  freehold  is  all  that  is  now  regarded  by  the 
law:  3  &  4  Will.  4,  c.  27,  s.  39;  3  &  4  Will  4,  c.  106;  1 
Vict.  c.  26,  s.  2 ;  Taylor  v.  Horde  (*).  The  testatrix  proba- 
bly did  not  know  the  technical  meaning  of  the  word,  and 
therefore  could  not  have  meant  to  use  it  in  its  technical 
sense. 

Cookson^  Q.C.,  Chitty,  Q.C.,  Ince^  Q.C.,  Hadley^  Byrne^ 
and  Borrett^  for  the  several  defendants,  were  not  called  on. 

James,  L.J.:  I  do  not  think  we  can  differ  from  the  Mas- 
ter of  the  Rolls  in  this  case.  This  lady,  for  some  reason  or 
motive  of  her  own,  or  for  no  reason,  chose  to  use  one  of  the 
most  technical  words  in  our  law.  The  word  has  acquired 
no  other  meaning  than  its  technical  meaning,  it  has  never 
got  into  ordinary  use ;  therefore  we  are  not  at  liberty  to  at- 
tribute to  it  any  other  meaning  merely  because  we  suppose 
that  the  testatrix  did  not  know  the  true  meaning  of  the 
word.  It  has  been  argued  in  favor  of  the  appellant  that 
seisin  now  has  lost  its  distinctive  meaning,  that  all  its  con- 
sequences have  long  ceased  to  exist,  and  therefore  that  you 
cannot  predicate  of  anything  that  a  testator  died  seised  of 
it  in  any  other  sense  than  that  it  was  part  of  his  real  estate. 
I  am  of  opinion  that  there  are  such  things  as  seisin  and  dis- 

"{»)  Tit.  I.  sect  20.  (*)  29  a,  266  b,  868  b. 

(«)  4th  ed.,  p.  43.  (»)  2  Sm.  L.  C,  7th  ed.,  p.  584. 
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seisin  still.  Mr.  Joshua  Williams  says  in  his  late  book  on 
Seisin (*):  "If  a  person  wrongfully  gets  possession  of  the 
land  of  another  he  becomes  wrongfully  entitled  to  an  estate 
in  fee  simple,  and  to  no  less  estate  in  that  land ;  thus,  if  a 
squatter  wrongfully  incloses  a  bit  of  waste  land  and  builds 
45]  a  hut  on  it  and  lives  there,  he  acquires  an  estate  *ia 
fee  simple  by  his  own  wrong  in  the  land  which  he  has  in- 
closed. He  is  seised,  and  the  owner  of  the  waste  is  disseised. 
It  is  true  that,  until  by  length  of  time  the  Statute  of  Lim- 
itations shall  have  confirmed  his  title,  he  may  be  turned  out 
by  legal  process.  But  as  long  as  he  remains  he  is  not  a 
mere  tenant  at  will,  nor  for  years,  nor  for  life,  nor  in  tail ; 
but  he  has  an  estate  in  fee  simple.  He  has  seisin  of  the  free- 
hold to  him  and  his  heirs.  The  rightful  owner  in  the  mean- 
time has  but  a  right  of  entry,  a  right  in  many  respects 
equivalent  to  seisin ;  but  he  is  not  actually  seised,  for  if  one 
person  is  seised  another  person  cannot  be  so."  Upon  the 
allegations  in  this  statement  of  claim,  it  appears  to  me  that 
Mary  Roberts  was  in  the  position  of  the  squatter  in  Mr. 
Williams^  book,  that  she  squatted  on  the  land,  and  that  she 
and  her  heirs  acquired  an  estate  in  fee  by  wrong  which  in 
time  might  eventually  be  turned  into  a  rightful  estate.  She 
was  seised,  and  as  no  one  can  be  seised  and  disseised  at  the 
same  time,  the  testatrix  was  not  at  the  time  of  her  death 
seised  of  the  land  in  question.  The  appeal  must  therefore 
be  dismissed  with  costs. 

B  AGO  ALLAY,  L.  J.:    I  am  of  the  same  opinion. 

Bramwell,  L.J.:  I  also  am  of  the  same  opinion.  I  will 
only  add  one  observation  with  respect  to  an  argument  of  Mr. 
Davey  which  impressed  me.  He  said  that  in  all  probability 
the  testatrix  did  not  know  the  technical  meaning  of  the  word 
seisin,  and  that  the  court  ought  not  to  attribute  to  her  a 
meaning  which  she  did  not  herself  attach  to  it.  But  we 
must  attach  some  meaning  to  the  word,  and  if  we  are  not  to 
take  the  proper  meaning,  but  some  other  meaning,  what 
other  meaning  is  it  to  be  ?  If  we  are  to  guess  at  the  mean- 
ing which  the  testatrix  attached  to  the  word,  where  are  we 
to  stop?  Therefore  it  seems  to  me  that  the  word  must 
either  be  meaningless,  or  else  must  have  its  proper  technical 
meaning. 

Solicitors:  Paierson^  Snmo  &  Bloxam^  agents  for  R.  A. 
White,  Grantham  ;  White^  Borrett  &  Co.^  agents  for  Taylor 
&  Newborn,  Epworth ;  F.  F.  SmaUpeice^  agent  for  Small- 
peice  &  Sons,  Guildford. 

(')  Page  7. 
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[9  Chancery  DivlRlon,  48.] 
M.R.,  Feb.  5,  6,  1878. 

*Frearson  V.  LoE.  [48 

[1876     F.     184.] 

Patent — Validiii/ — NoveUif — Partial  AnOeipaiian  of  Invention — llireatened  Infringe- 
meni — Imitation  for  Purpote  of  Experiment — Injunction, 

A  specification  is  not  invalid  by  reason  of  its  describing  an  invention  part  of  which 
was  not  new  at  the  date  of  the  patent,  if,  after  eliminating  what  was  old,  a  residue 
is  left  of  sufficient  utility,  in  which  case  the  residue,  if  properly  claimed,  will  be  a 
proper  subject-matter  for  the  grant  of  letters  patent 

A  patentee  can  sustain  an  action  for  an  injunction  to  restrain  a  threatened  infringe- 
ment of  his  patent,  even  if  no  actual  infringement  has  taken  place. 

When  articles  which  are  the  subjecrof  a  patent  are  made  without  a  license  from 
the  patentee  simply  for  the  purpose  of  hona  fide  experiments,  those  who  so  make 
them  are  not  necessarily  liable  to  an  action,  but  when  they  are  made  and  nsed  for 
profit,  or  with  the  object  of  obtaining  profit  even  to  a  limited  extent,  such  making 
and  using  constitute  an  infringement  of  the  patentee's  rights,  and  will  be  restrained 
by  injunction. 

This  was  an  action  to  restrain  the  alleged  infringement 
by  the  defendant  of  certain  letters  patent  granted  to  the 
plaintiff. 

By  letters  patent  under  the  Great  Seal  (No.  1,971  of  the 
series  for  the  year  1870),  dated  the  12th  of  July,  1870,  Her 
Majesty  granted  to  the  plaintiff  the  sole  use  within  the 
United  Kingdom,  for  the  term  of  fourteen  years,  of  an  in- 
vention of  "improvements  in  screws  and  screw-drivers  and 
in  machinery  for  the  manufacture  of  screws,*'  as  the  same 
was  described  in  the  specification  thereof,  subject  to  the 
condition  as  to  filing  a  specification  within  six  months  next 
af t«r  the  date  of  the  letters  patent. 

On  the  11th  of  January,  1870,  the  plaintiff,  in  performance 
of  the  condition,  filed  a  specification  describing  the  nature 
of  the  invention,  which,  so  far  as  material,  was  as  follows 
(the  paragraphs  being  numbered  for  convenience  of  ref- 
erence) : — 

1.  "My  improvements  in  screws  consist,  first,  in  making* 
the  slit  or  groove  in  the  head  of  the  screw,  commonly  called 
the  nick,  of  a  curve  of  short  radius,  so  that  the  said  nick 
may  be  of  ^reat  depth  at  the  centre  of  the  head,  and  ter- 
minate within  the  edge  of  the  head ;  or  the  deep  nick  ter- 
minating within  the  edge  of  the  head  *may  be  made  of  [49 
other  figure  than  a  circular  one.  By  thus  making  the  nick 
so  that  it  does  not  extend  all  across  the  head  the  tendency 
of  the  head  of  the  screw  to  burst  under  the  action  of  the 
screw-driver  is  prevented  or  diminished,  and  the  injury  to 
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which  an  article  is  exposed  during  the  driving  of  the  screw 
by  the  screw-driver  protruding  from  the  head  of  the  nick  is 
avoided.  I  make  the  said  nicks  in  the  heads  of  screws  in 
various  ways.  They  may  be  made  by  circular  saws  of  small 
diameter,  or  by  cutters,  or  by  means  of  a  suitably  shaped 
unch  or  pressing  tool  worked  in  the  machine  by  which  the 
eading  of  the  blanks  is  effected.  In  screws  made  by  cast- 
ing the  said  nicks  may  be  made  by  the  casting  process. 

2.  ''  My  improvements  in  screws  consist,  secondly,  in  mak- 
ing two  or  more  nicks  of  the  kind  described  in  the  head  of 
the  screw.  When  two  nicks  are  made  they  cross  each  other 
at  right  angles  at  the  centre  of  the  head.  When  three  nicks 
are  made  they  cross  each  other  at  the  centre  of  the  head, 
each  nick  making  with  the  adjacent  one  an  angle  of  about 
sixty  degrees.  I  prefer  in  all  cases  where  more  than  one 
nick  is  made  that  the  nicks  cross  each  other  so  that  the 
circle  shall  be  equally  divided  by  the  said  nicks.  These 
crossing  nicks  may  be  made  by  sawing,  cutting,  pressing, 
or  casting. 

3.  "  My  improvements  in  screw-drivers  consist  in  making 
the  end  or  acting  part  of  the  screw-driver  of  the  form  of  the 
nick  or  nicks  hereinbefore  described  in  the  head  of  the  screw. 
For  screws  with  two  or  more  nicks  crossing  one  another,  I 
prefer  to  make  the  screw-driver  from  iron  or  steel,  grooved 
or  fluted,  so  as  to  have  the  figure  proper  to  make  it  fit  into 
the  said  crossing  nicks. 

4.  ''Screw-drivers  made  according  to  my  invention,  used 
with  screws  made  according  to  my  invention,  have  the  ad- 
vantage that,  when  introduced  into  the  nick  or  nicks  of  the 
screw  and  pressure  is  applied  to  them,  the  end  or  acting 
part  takes  at  once  its  proper  axial  position  with  r^ard  to 
the  screw,  and  the  force  used  for  screwing  and  unscrewing 
the  said  screw  is  applied  in  the  most  advantageous  manner.'' 

The  specification  then  described  (paragraph  5)  the  plain- 
tiffs improvements  in  machinery,  consisting  of  certain  ar- 
50]  rangements  or  *combinations  of  parts  for  forming  the 
nicks  before  described  in  the  heads  of  screws,  and  proceeded 
as  follows : — 

6.  "Having  explained  the  nature  of  mv  invention,  I  will 
proceed  to  describe  with  reference  to  tne  accompanying 
drawing  the  manner  in  which  the  same  is  to  be  performed. 

7.  "Figure  1  represents  in  plan,  and  figure  2  in  vertical 
section,  the  head  of  a  screw  provided  with  a  curved  nick 
according  to  my  invention.  The  said  nick  is  made  of  a 
curve  of  short  radius,  the  greatest  depth  of  the  said  nick 
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being  in  the  centre  of  the  head,  the  ends  of  the  nick  ter- 
minating within  the  edge  of  the  head. 

8.  "Figure  3  represents  in  plan,  and  figure  4  in  section, 
the  head  of  a  screw  in  which  two  nicks  of  the  kind  repre- 
sented in  figares  1  and  2  are  employed,  the  said  nicks  being 
situated  at  right  angles  and  crossing  one  another  at  the 
centre  of  the  head. 

9.  "Figure  5  represents  in  plan,  and  figure  6  in  section, 
the  head  of  a  screw  provided  with  a  sinjjle  nick  of  the  kind 
represented  in  figures  1  and  2  in  combination  with  a  con- 
ical-shaped central  recess  marked  3. 

10.  "Figure  7  represents  in  plan,  and  figure  8  in  section, 
the  head  of  a  screw  provided  with  a  double  nick  in  combina- 
tion with  a  conical-shaped  central  recess  3.  By  means  of 
this  central  recess  3  great  facility  in  the  use  oi  the  screw- 
driver is  obtained,  as  the  said  recess  conducts  the  said  screw- 
driver at  once  to  the  centre  of  the  screw  head  and  from 
thence  to  the  nick.  The  said  recess  also  facilitates  the  man- 
ufacture of  the  nick  or  nicks. 

11.  "Figures  9,  10,  and  10%  represent  in  plan,  elevation, 
and  section  respectively  the  head  of  a  screw  in  which  the 
single  cross  nicK  is  made  of  an  angular  figure  instead  of  the 
curved  figure  represented  in  figures  1  and  2,  the  said  angular 
shaped  nick  being  represented  in  combination  with  a  conical 
central  recess  3. 

12.  "Figures  11,  12,  13,  14,  15,  and  16  represent  other 
forms  of  nicks  made  according  to  my  invention.  In  these 
forms  of  ray  invention  the  single  or  compound  nicks  in  the 
heads  besides  being  angular  have  their  sides  inclined  to  one 
another  or  of  a  V  shape,  the  narrowest  part  of  the  V  n^ks 
being  in  the  centre  of  the  head  where  the  several  nicks  meet, 
as  will  be  understood  by  an  examination  of  the  drawing.  In 
figures  11  and  12  a  central  recess  is  represented  combined 
with  a  V-shaped  nick.  The  advantage  of  the  V-shaped 
♦angular  nicks  over  curved  nicks  is  that  one  screw-  [51 
driver  will  suit  all  sizes  of  screws. 

13.  "It  is  well  known  to  persons  who  use  screws  that  if 
the  nicks  are  narrow  and  shallow  it  is  diflScult  to  drive  the 
screw  without  the  screw-driver  slipping  out  of  the. nick, 
and,  if  the  nicks  are  wide  and  deep  to  afiford  a  good  grip, 
the  head  of  the  screw  is  weakened  and  the  screw-driver  is 
liable  to  slip  out  sideways  and  deface  the  finished  surface 
of  the  work,  and  if  the  screw- driver  is  the  same  width  as 
or  wider  than  the  head  of  the  screw  the  countersunk  work 
is  liable  to  be  defaced  and  the  angles  of  the  screw-driver  are 
often  broken. 
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14.  "By  the  use  of  screws  and  screw-drivers  constructed 
according  to  my  invention  these  inconveniences  are  pre- 
vented or  diminished.  The  improved  nicks  being  much 
deeper  in  the  centre  than  the  ends  the  screw-driver  takes  a 
firmer  grip  of  the  screw  than  with  nicks  of  the  ordinary 
kind.  The  screw-driver  is  also  kept  central,  and  if  but 
slightly  pressed  it  cannot  slip  out  of  the  nick  or  deface  the 
work.  As  the  nicks  of  screws  made  according  to  my  inven- 
tion can  be  made  much  wider  than  those  of  the  ordinary 
screws  without  weakening  the  heads  a  stronger  screw-driver 
may  be  used  and  the  liability  of  the  screw-drivers  to  break 
thus  diminished. 

15.  ''Figure  17  represents  in  edge  view  and  figure  18  in 
front  elevation  the  acting  end  of  a  screw-driver  constructed 
according  to  my  invention  to  be  used  with  screws  having 
nicks  of  the  forms  represented  in  figures  1,  2,  3,  4,  5,  and  6. 

16.  "Figure  21  represents  in  edge  view  and  figure  22  in 
front  elevation  the  acting  end  of  a  screw-driver  constructed 
according  to  my  invention  to  be  used  with  screws  having 
nicks  of  the  forms  represented  in  figures  9,  10,  11,  12,  13, 
and  14. 

17.  "Figure  19  represents  in  end  elevation  and  figure  20 
in  side  elevation  the  acting  end  of  a  screw-driver  constructed 
according  to  my  invention,  the  said  screw-driver  having 
three  branches  to  fit  it  to  be  used  with  screws  having 
nicks  of  the  kind  represented  in  figures  16  and  16.  The 
screw-driver,  figures  19  and  20,  may  be  made  from  long 
rods  shaped  by  rolling,  the  said  rods  being  cut  into  suit- 
able lengths  and  their  ends  shaped  to  fit  the  nicks  of  the 
scr^pr  heads." 

52J  *18.  The  specification  then  described  with  reference 
to  the  drawing  the  plaintiff's  improvements  in  machinery 
and  tools  for  forming  the  several  kinds  of  nicks  thereinbe- 
fore described,  and  continued  as  follows : — 

19.  "Having  now  described  the  nature  of  my  invention, 
and  the  manner  in  which  the  same  is  to  be  performed,  I  wish 
it  to  be  understood  that  I  do  not  limit  myself  to  the  precise 
details  herein  described  and  illustrated,  as  the  same  may  be 
varied  without  departing  from  the  nature  of  my  invention  ; 
but  I  claim  as  my  invention  of  improvements  in  screws  and 
screw-drivers,  and  in  machinery  for  the  manufacture  of 
screws,  — 

'*  Firstly.  Making  one  or  more  curved  nicks  in  the  heada 
of  screws,  the  said  nick  or  nicks  being  of  greatest  depth  at 
the  centre  of  the  head,  and  terminating  within  the  edge  of 
the  head,  substantially  as  and  for  the  purpose  hereinbefofe 
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described  and  illustrated  in  figures  1  to  8,  both  inclusive,  of 
the  accompanying  drawing. 

'*  Secondly.  Making  one  or  more  nicks  of  an  angular  figure 
or  of  a  combined  angular  and  V  figure  in  the  beads  of  screws, 
the  said  nick  or  nicks  being  of  greatest  depth  at  the  centre 
of  the  head,  and  terminating  within  the  edge  of  the  head, 
substantially  as  and  for  the  purpose  hereinbefore  described 
and  illustrated  in  figures  9  to  16,  both  inclusive,  of  the  ac- 
companving  drawing. 

Thirdly.  Making  a  conical  recess  in  the  centre  of  the  heads 
of  screws,  substantially  as  and  for  the  purpose  hereinbefore 
described  and  illustrated  in  figures  5,  6,  7,  8,  9,  10,  11,  and 
12  crf  the  accompanying  drawing.   * 

"Fourthly.  Constructing  screw-drivers  to  be  used  with 
the  screws  enumerated  in  tne  previous  claims,  substantially 
as  hereinbefore  described  and  illustrated  in  figures  17  to  22, 
both  inclusive,  of  the  accompanying  drawing. 

*'  Fifthly.  The  combinations  or  arrangements  of  parts  here- 
inbefore described  and  illustrated  in  figures  23,  24^  26,  and 
26  of  the  accompanying  drawing  for  supporting  and  steady- 
ing the  saw  and  saw  shaft  of  machinery  to  be  employed  in 
cutting  curved  nicks  in  the  heads  of  screws. 

''Sixthly.  The  combination  or  arrangement  of  the  parts 
of  machinery  hereinbefore  described  and  illustrated  in  fig- 
ures 27,  *28,  29  and  30  of  the  accompanying  drawing,  [53 
for  cutting  angular  nicks  in  the  heads  of  screws. 

"Lastly.  The  construction  of  the  punches  hereinbefore 
described  and  illustrated  in  figures  31  to  36,  both  inclu- 
sive, of  the  accompanying  drawing,  and  similarly  con- 
structed punches  for  punching  V-shaped  nicks  in  the  heads 
of  screws." 

By  letters  patent  under  the  Great  Seal  (No.  2,005  of  the 
series  for  1876),  dated  the  1st  of  June,  1875,  Her  Majesty 
granted  to  the  plaintiff  the  sole  privilege  to  make  and  use 
within  the  United  Kingdom,  for  tne  term  of  fourteen  years, 
an  invention  of  "improvements  in  the  manufacture  of  cer- 
tain kinds  of  screws,  and  in  tools  and  machinery  to  be  used 
in  the  manufacture,  as  the  same  was  described  in  the  speci- 
fication thereof,  subject  to  the  usual  condition  as  to  filing  a 
specification. 

On  the  27th  of  November,  1875,  the  plaintiff,  in  perform- 
ance of  the  condition,  filed  a  specification  describing  the  na- 
ture of  the  invention. 

On  the  19th  of  October,  1876,  the  plaintiff  issued  his  writ, 
and  subsequently  delivered  his  statement  of  claim. 
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The  plaintiff  alleged  that  the  said  letters  patent  of  the  12tli 
of  July,  1870,  and  the  Ist  of  June,  1875,  respectively,  were 
valid,  and  the  improvements  thereby  respectively  protected 
were  novel,  useful,  and  valuable. 

The  plaintiff  alleged  that  the  defendants  had  since  Sep- 
tember, 1876,  manufactured  machinery  or  tools,  and  had 
manufactured  or  sold  screws  or  screw-drivers  according  to 
or  only  colorably  differing  from  those  which  were  the  sub- 
jects of  the  inventions  comprised  in  the  letters  patent  to  the 
damage  of  the  plaintiff,  and  threatened  to  continue  the  use 
of  the  machinery  or  tools,  and  the  manufacture  or  sale  of 
screws  and  screw-drivers  as  before  mentioned ;  and  claimed, 
lirst,  damages  for  the  injuries  complained  of  ;  secondly,  that 
the  defendants  might  be  restrained  by  injunction  from  man- 
ufacturing or  using  machinery  or  tools,  and  from  manufac- 
turing or  selling  screws  or  screw-drivers,  according  to  or 
only  colorably  differing  from  ^e  inventions  comprised  in 
the  letters  patent. 

The  defendant  William  Clarke  Loe,  on  the  27th  of  Feb- 
ruary, 1877,  delivered  his  original  statement  of  defence  and 
541  counter-claim,  *and  thereby  claime  dthat  he  was  enti- 
tled to  use  the  said  machinery  and  to  manufacture  therewith 
screws  and  screw-drivers,  and  said  that  it  was  his  intention 
to  do  so  if  and  as  soon  as  he  was  able  to  perfect  the  said 
machinery  so  that  he  could  manufacture  the  same  at  a  profit. 
He  further  set  up  an  agreement  of  the  lOth  of  August,  1873, 
whereby  he  alleged  that  the  plaintiff  agreed  to  sell  to  him 
(W.  C.  Loe)  and  others  all  the  plaintiff's  interest  in  the  said 
letters  patent  of  the  12th  of  July,  1870,  and  in  any  subse- 
quent letters  patent  for  perfecting  the  said  machinery  for 
the  price  named,  which  agreement  the  plaintiff  had  refused 
to  sign.  He  further  alleged  that  he  had  advanced  various 
sums  of  money  to  the  plaintiff  for  the  purpose  of  experi- 
ments with  the  said  machinery,  which  the  plaintiff  had  not 
accounted  for;  and  he  claimed  by  way  of  counter-claim  that 
the  plaintiff  might  be  ordered  to  repay  the  said  sums,  or 
speciiically  to  perform  the  said  agreement;  also  that  the 
plaintiff  might  be  restrained  from  manufacturing  or  using 
machinery,  or  tools,  or  screws,  or  screw-drivers  accordinff  to 
or  only  colorably  differing  from  the  inventions  comprised  in 
the  letters  patent. 

An  application  was  made  by  the  plaintiff  to  strike  out  the 
said  counter-claim  as  embarrassing,  and  it  was  agreed  that 
it  should  be  struck  out,  with  liberty  to  amend  the  statement 
of  defence. 

On  the  3d  of  May,  1878,  the  defendant  Loe  delivered  his 
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amended  statement  of  defence,  in  which  his  former  claim 
was  abandoned;  he  denied  that  the  plaintiff  was  the  true 
inventor  of  either  of  the  alleged  inventions;  he  alleged 
that  neither  of  them  was  novel,  useful,  or  valuable,  or  such 
as  by  law  could  be  made  the  proper  subject-matter  of  a 
patent ;  and  alleged  that  he  was  not  infringing  and  never  had 
infringed  the  plaintiff's  alleged  patents,  or  either  of  them. 

The  defendant  Jabez  James,  besides  denying  the  novelty 
of  the  alleged  inventions,  alleged  as  a  further  ground  of  de- 
fence that  a  machine  which  ne  had  manufactured,  which 
was  an  alleged  infringement  of  the  letters  patent  of  Septem- 
ber, 1875,  was  made  from  the  tracings  of  drawings  prepared 
tinder  the  joint  superintendence  of  the  defendant  Loe  and 
the  plaintiff. 

Among  other  specifications  relied  on  as  anticipations  of 
the  plaintiff's  alleged  invention  was  that  tiled  oy  A.  E. 
Newton  on  the  *27th  of  August,  1867,  under  letters  [55 
patent  of  the  27th  of  February,  1867,  which  contained  the 
loUowing  passages : — 

"When  screws  or  bolts  are  constructed  in  the  ordinary 
manner  (that  is  to  say)  with  slotted  heads,  it  has  been  found 
in  practice  that  if  the  slot  is  made  shallow  the  screw-driver 
will  not  have  suflBcient  hold  to  drive  the  screw  or  bolt  home, 
and  by  slipping  and  getting  out  of  the  slot  it  will  soon  so 
wear  off  the  shoulders  of  the  slot  as  to  make  it  nearly  im- 
possible to  move  the  screw  either  out  or  in,  and  that  if  on 
the  other  hand  the  slot  is  made  deep  there  is  a  liability  of 
breaking  off  one  half  of  the  head,  renaering  necessary  a  con- 
siderable expenditure  of  time  and  patience  in  removing  the 
screw.  These  difficulties  occur  specially  when  it  is  neces- 
sary that  the  screws  or  bolts  should  be  driven  hard  so  as  to 
have  a  firm  hold. 

"Now  the  object  of  the  present  invention  is  to  obviate 
these  difficulties,  and  to  this  end  the  invention  consists  in 
forming  screws  or  bolts  with  a  central  hole  in  the  head  end 
(instead  of  the  nick  heretofore  used)  to  receive  a  driver  in 
the  form  of  a  plug  which  takes  better  hold  for  turning  the 
screw." 

The  specification  then  contained  a  description  of  the  figures, 
and  added:  "The  lower  end  or  part  of  the  driver  which 
enters  the  perforation  is  by  preference  made  square,  but  this 
shape  is  not  absolutely  necessary,  and  any  other  shape,  even 
a  round  driver  can  be  used  ;  the  square  form  will  however 
bite  more  firmly  on  the  sides  of  the  perforation." 

"It  will  be  observed  that  the  perforations  in  the  screws 
or  bolts  are  slightly  tapered,  that  is  to  say,  they  ^.re  a  little 
?5  Eng.  Rep.  95 
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narrower  at  the  bottom  than  they  are  at  the  top,  to  give  the 
driver  a  better  hold  upon  the  inner  surface  of  the  perfo- 
ration, and  to  compensate  for  any  wear  in  the  perforation 
or  of  the  driver,  that  being  the  preferred  form,  to  which, 
however,  I  do  not  intend  to  limit  my  claim  of  invention,  as 
other  forms  will  answer  the  purpose. 

**  Having  now  set  forth  the  nature  of  the  invention  of  *An 
Improvement  in  Screws  and  Bolts'  as  communicated  to  me 
from  abroad,  and  explained  the  manner  of  carrying  the  same 
into  effect,  I  wish  it  to  be  understood  that  under  the  above 
in  part  recited  letters  patent  I  claim,  as  a  new  manufacture, 
a  wood  screw,  screw  bolt,  or  other  eauivalent  screw  with  a 
central  hole  to  receive  a  plug  as  a  driver,  substantially  as 
and  for  the  purpose  described." 

56]  *The  action  now  came  on  for  trial,  and  evidence  was 
gone  into. 

Aston^  Q.C.,  and  Macrory^  for  the  plaintiff. 

Chitty^  Q.C.,  2iX\A  Northmore  Latorencey  for  the  defendant 
Loe :  The  plaintiff's  patent  of  1870  is  invalid.  At  the  com- 
mencement of  his  specification  he  says :  ''  My  improvements 
in  screws  consists,  first,  in  making  the  slit  or  groove  in  the 
head  of  the  screw,  commonly  called  the  nick,  of  a  curve  of 
short  radius,  so  that  the  said  nick  may  be  of  great  depth  at 
the  centre  of  the  head  and  terminate  within  the  edge  of  the 
head  ;  or  the  deep  nick  terminating  within  the  edge  of  the 
head  may  be  made  of  other  figure  than  a  circular  one." 
These  words  are  sufficient  to  include  a  nick  of  any  figure 
whatever.  Then,  when  the  first  part  of  the  claim  is  exam- 
ined, we  read,  ''Making  one  or  more  curved  nicks  in  the 
heads  of  screws,  the  said  nick  or  nicks  being  of  the  greatest 
depth  at  the  centre  of  the  head,  and  terminating  within  the 
edge  of  the  head."  There  is  no  novelty  in  the  screw  here 
described  ;  and,  according  to  the  fair  meaning  of  the  speci- 
fication, the  invention  has,  as  we  contend,  been  anticipiated 
by  previous  inventors.  The  V-shaped  nick  referred  to  in 
the  specification  and  in  the  second  claim  was  not  new,  and 
any  kind  of  screw-driver  could  be  applied  to  it. 

There  are  several  screws  which  anticipated  the  plaintiff's 
invention,  especially  the  one  known  as  "Drane's  Screw," 
which  was  an  anticipation  of  the  first  claim  ;  an  old  kind  of 
screw  belonging  to  a  can ;  the  screw  of  Jabez  James ;  and 
one  other.  At  any  rate,  the  plaintiff's  ¥  screw  was  antici- 
pated by  Newton's  patent  of  1867. 

Even  supposing  the  screws  of  Drane  and  Jabez  James 
should  not  be  held  to  be  anticipations  of  tlie  whole  of  the 
plaintiff's  specification,  they  anticipated  it  in  substance, 


Vol.  IX.]  CHANCERY  DIVISION.  755 

M.R.  Frearson  v.  Loe.  1878 

nothing  of  real  value  being  left;  and  where  the  main  and 
most  material  part  of  a  specification  fails,  the  patent  fails 
altogether. 

Further,  we  contend  that  there  has  been  no  actual  in- 
fringement. There  is  no  case  in  which  a  patentee  has  suc- 
ceeded in  maintaining  an  action  for  injunction  on  a  mere 
threat  of  infringement. 

The  defendant  does  not  deny  that  a  small  quantity  of 
screw  *blanks  were  made  according  to  the  two  patents  [57 
of  1870  and  1875,  but  that  was  merely  for  the  purpose  of 
experiment,  and  not  for  the  purpose  of  sale.  This  would 
give  the  plaintiff  no  right  of  relief.  The  machine  also  was 
only  made  for  experimental  purposes.  Manufacture  for  the 
purpose  of  experiment  is  not  an  infringement:  Jones  v. 
Pearc€{')\  Higgs  v.  Ooodwin{^)\  Muntz  v.  Foster  i^), 

Davey^  Q.C.,  and  Lawson^  for  the  defendant  James, 
against  whom  the  action  was  dismissed. 

Jessel,  M.R.,  after  adverting  to  the  facts  of  the  case, 
which  involved  a  conflict  of  evidence  of  a  somewhat  unusual 
character,  continued: 

There  are  two  patents  claimed  by  the  plaintiff.  The  first  is 
the  patent  of  1870,  as  to  which  it  is  not  denied  that  he  was  the 
inventor  of  the  invention  described  in  the  specification.  But 
the  defendant  denies  the  validity  of  the  patent  on  various 
grounds,  and  he  also  denies  that  he  has  infringed  that  patent. 
1  will  now  examine  the  grounds  of  invalidity  which  he  sets  up. 

It  is  said  that  the  specification  of  the  patent  of  1870  is  to 
be  read  in  a  particular  way,  and  that,  if  so  read,  it  has  been 
anticipated.  The  first  thing  is  to  see  what  it  means,  and 
then  I  think  there  will  be  no  diflSculty  in  dealing  with  the 
alleged  anticipation.  That  patent  is  for  an  improvement  in 
the  manufacture  of  screw-heads  and  screw-drivers,  but  the 
point  I  have  chiefly  to  consider  refers  to  screw-heads.  In 
paragraph  1  of  the  specification,  the  plaintiff  says,  "My 
improvements  in  screws  consist,  first,  in  making  the  slit  or 
groove  in  the  head  of  the  screw,  commonly  called  the  nick, 
of  a  curve  of  short  radius,  so  that  the  nick  may  be  of  great 
depth  at  the  centre  of  the  head,  and  terminate  within  the 
edge  of  the  head ;  or  the  deep  nick  terminating  within  the 
edge  of  the  head  may  be  made  of  other  figure  than  a  circu- 
lar one." 

If  the  matter  had  stopped  there,  I  do  not  think  that  the 
words  "curve  of  short  radius"  are  other  than  a  description 
of  the  circular  *nick.  I  do  not  think  any  reliance  can  [58 
be  placed  on  those  words,  and  if  the  matter  had  stopped 

(»)  1  Webs.  P.  R.,  122.  («)  E.  B.  &  E.,  629.  («)  2  Webs.  P,  l^.,  98,  9Q, 
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there  the  nick  might  have  been  made  of  any  length  ;  but  he 
goes  on,  "By  thus  making  the  nick  so  that  it  does  not  ex- 
tend all  across  the  head,  the  tendency  of  the  head  of  the 
screw  to  burst  under  the  action  of  the  screw-driver  is  pre- 
vented or  diminished,  and  the  injury  to  which  an  article  is 
exposed  during  the  driving  of  the  screw  hy  the  screw-driver 
protruding  from  the  end  oi  the  nick  is  avoided."  Now,  all 
that,  as  it  turns  out,  is  not  new.  It  is  quite  plain  that  screws 
were  known  years  before  in  which  the  nick  did  not  extend 
entirely  across  the  head.  He  then  proceeds:  *'Imake  the 
said  nicks  in  the  heads  of  screws  in  various  ways,"  and  then 
he  says  how  he  makes  them.  Then  afterwards,  speaking  of 
his  screw-driver  (paragraph  4),  he  says:  ''Screw- drivers  made 
according  to  my  invention,  used  with  screws  made  accord- 
ing to  my  invention,  have  the  advantage  that,  when  intro- 
duced into  the  nick  or  nicks  of  the  screw,  and  pressure  is 
applied  to  them,  the  end  or  acting  part  takes  at  once  its 
proper  axial  position  with  regard  to  the  screw,  and  the  force 
used  for  screwing  and  unscrewing  the  said  screw  is  applied  in 
the  most  advantageous  manner."  That  peculiar  action  or 
position  is  again  an  improvement  which  he  dilates  upon  as 
being  an  improvement  as  well  as  the  other  improvement 
previously  mentioned. 

Here,  it  must  be  observed  that  it  does  not  follow  that,  be- 
cause an  inventor  thinks  he  has  invented  more  than  he  has 
in  fact,  and  describes  the  advantages  of  his  invention,  and 
some  of  those  advantages  arise  from  an  old  portion  of  the 
invention,  it  may  not  still  be  a  good  patent,  provided  that 
the  invention  as  claimed  is  so  limited  as  to  fail  to  cover  the 
actual  thing  in  use  while  it  covers  some  of  the  advantages 
mentioned ;  in  such  a  case  it  may  still,  no  doubt,  be  a  good 
patent.  If  it  turns  out  that  I  can  get  from  the  description 
the  benefit  described  in  paragraph  4,  without  the  benefat  de- 
scribed in  the  previous  paragraphs,  it  might  still  be  a  good 
patent. 

Then  in  paragraph  12  he  gives  another  invention,  and  he 
now  describes  a  nick  in  the  shape  of  a  V^  the  narrowest  part 
of  the  ¥  being  the  centre  of  the  head  where  the  sides  meet. 
Then  he  says  that  the  advantage  of  that  is  that  "  one  screw- 
driver will  suit  all  sizes  of  screws."  There  we  have  got  a 
59]  special  advantage  of  the  *V-nick  described,  which,  of 
course,  would  not  cover  the  circular  nicks  if  they  wore  old, 
which  is  the  substantial  part  of  the  invention.  He  now  takes 
up  the  circular  nicks  in  paragraph  14 :  "  The  improved  nicks 
being  much  deeper  in  the  centre  than  the  ends  the  screw- 
driver takes  ^  firmer  grip  of  the  screw  than  with  nicks  of 
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the  ordinary  kind.  The  screwdriver  is  also  kept  central, 
and  if  but  slightly  pressed  it  cannot  slip  out  of  tne  nick  or 
deface  the  work.  As  the  nicks  of  screws  made  according  to 
my  invention  can  be  made  much  wider  than  those  of  the 
ordinary  screws  without  weakening  the  heads,  a  stronger 
screw-driver  may  be  used,  and  the  liability  of  the  screw- 
drivers to  break  thus  diminished."  And  then  he  says  that 
the  figures  represent  views  of  the  things  described. 

Stopping  there,  although,  as  is  very  usual  in  specifica- 
tions, the  language  is  open  to  a  very  great  deal  of  criticism, 
I  think,  when  you  take  the  fact  stated  that  the  nick  is  much 
deeper  in  the  centre  than  at  the  ends,  that  must  apply  to 
his  curved  screw  nick  (which  of  course,  by  being  curved, 
would  ordinarily  be  made  deeper  at  the  end),  and  therefore 
he  intends  to  say  that  all  his  nicks  are  deeper  at  the  middle 
than  the  ends,  and  that  that  is  an  integral  part  of  his  inven- 
tion, because  he  states  what  are  the  advantages  of  it,  and 
that  is  shown  by  a  comparison  of  the  figures.  Therefore  I 
think  that*  even  under  the  claim  itself,  you  have  here  a  de- 
scription as  regards  the  circular-shaped  nick,  or  the  nicks 
of  other  than  a  circular  shape,  whatever  they  may  be,  that 
they  are  to  be  much  deeper  at  the  centre  than  at  the  ends. 

Then,  when  we  come  to  the  claim,  we  find  this.  The  first 
claim  is  as  follows:  *' Making  one  or  more  curved  nicks  in 
the  heads  of  screws,  the  said  nick  or  nicks  being  of  great- 
est depth  at  the  centre  of  the  head,  and  terminating  within 
the  edge  of  the  head  substantially  as  and  for  the  purpose 
hereinbefore  described  and  illustrated  in  figures  1  to  8,  both 
inclusive,  of  the  accompanying  drawing.'^  That,  I  think, 
again  confirms  the  view  I  have  taken  of  the  passage  I  have 
read  from  paragraph  13,  that  the  nicks  in  the  heads  of  the 
screws  must  be  of  the  greatest  depth  in  the  centre  and  must 
be  curved ;  or,  in  other  words,  tnough  they  may  be  made 
of  any  other  figure  than  a  circular  one,  that  does  not  get  rid 
of  the  curving  mentioned  in  paragraph  1,  and,  therefore, 
that  part  of  the  ^invention  is,  as  put  in  the  claim,  a  [60 
carved  nick  of  greatest  depth  at  the  centre.  Therefore,  if 
the  curved  nick  with  its  greatest  depth  at  the  centre  is  new, 
and  has  advantages,  it  is,  I  thiuK,  a  substantive  inven- 
tion, although  another  kind  of  nick  is  mentioned  which 
is  not  new.  What  he  claims  is  the  combination,  and  he 
only  claims  the  curved  nick  with  its  greatest  depth  at  the 
centre  of  the  head.  It  is  manifest  tnat  what  the  plaintiff 
claims  as  the  benefit  derived  from  the  curved  nicK  arises 
from  the  fact  of  its  being  of  greatest  depth  at  the  centre  of 
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the  head,  and  that  there  is  really  an  advantage  derived 
from  it. 

Then  it  was  stated  that  the  V-shaped  nicks  were  not  new, 
and  that  you  might  ilse  any  kind  oi  screw-driver  for  them. 
Upon  the  point  of  anticipation,  I  will  first  deal  witli  the 
screw  they  cull  Drane's  screw.  Drane's  screw  was  not  a 
screw  used  for  any  of  these  purposes ;  the  great  object  which 
Frearson  had  in  view  was  for  application  to  screws  to  put 
in  wood.  That  was  his  main  object,  but  of  course  his  screws 
might  have  been  used  for  metal.  When  you  look  at 
Drane's  screw  you  see  that  it  is  a  screw  with  the  head 
sloped  the  wrong  way,  that  is,  with  a  head  instead  of  sloping 
downwards  towards  the  shank  of  the  screw,  sloping  up- 
wards, and  so,  instead  of  making  it  to  sink  into  the  sub- 
stance, it  is  made  to  stand  outside,  and  therefore  it  could 
not  be  used  for  wood,  and  was  not  intended  to  be  used  for 
that  purpose.  In  fact  it  was  used  as  part  of  a  chuck  simply, 
and  for  nothing  more — not  even  for  ordinary  purposes.  In 
the  next  place,  the  screw  of  Drane  was  very  much  hollowed 
out  in  the  head,  and  very  peculiarly  hollowed  out,  and  of 
course  that  would  exceedingly  weaken  the  head  of  the  screw 
if  it  had  been  intended  for  ordinary  screwing  purposes.  I 
do  not  see  the  slightest  possible  resemblance  to  the  curved 
screw  with  the  greatest  depth  in  the  centre,  because  it  was 
not  a  curved  nick  at  all,  but  a  nick  with  various  slots,  and 
the  slot  was  not  curved,  nor  was  the  depth  at  the  deepest 
point  different  from  the  depth  of  any  other  part  of  the  base, 
it  was  about  as  level  as  could  be,  and  was  intended  to  be 
made  quite  level.  So  that  it  varied  in  those  two  respects 
from  the  screw  as  described  in  the  first  claim  of  Frearson' a 
patent  of  1870,  and  varied  altogether  from  the  screw  de- 
scribed in  the  second  claim.  Therefore  I  do  not  consider 
Drane's  screw  in  any  sense  an  anticipation  of  the  screw 
61]  claimed  *by  the  first  claim,  and  in  my  opinion  it  was 
a  screw  of  a  different  kind,  and  had  not  the  second  set  of 
advantages  which  are  pointed  out  in  Frearson's  patent. 

The  next  screw  that  I  had  pointed  out  to  me  was  a  screw 
belonging  to  a  can,  a  very  old  form  of  screw,  and,  when  you 
come  to  Took  at  it,  it  does  not  bear  the  slightest  resemblance 
to  the  plaintiflf's  except  that  the  hole  cut  in  the  top  of  the 
screw  was  a  square  hole,  and  did  not,  like  the  nick,  protrude 
across  the  head  of  the  screw.  Into  that  square  hole  was  fit- 
ted a  short  bar,  which  was  put  into  it,  and  the  screw  was 
turned  in  that  way.  It  was  not  curved  in  any  way  nor  was 
it  deepest  in  the  centre,  nor  had  it  any  of  the  second  set  of 
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advantages  pointed  out  by  Frearson.     It  does  not  appear  to 
me  that  that  is  an  anticipation. 

Then  there  was  shown  to  me  a  third  screw,  that  of  Jabez 
James.  That  was  an  old  form  of  screw,  and  there  is  no 
doubt  that  was  a  genuine  screw.  That  had  a  single  slot 
across  the  head,  terminating  within  the  edge,  and  so  far  like 
the  plaintifTs  screw,  one  of  the  many  in  use  at  the  time, 
though  he  does  not  seem  to  have  known  it.  Then  the  sides 
were  not  cut  parallel,  they  were  slanted  a  little,  like  the 
sides  of  a  chisel  or  punch,  made  so  for  that  purpose,  so  that 
the  screw-driver  might  not  fit  tight ;  the  bottom  was  flat, 
and  was  not  different  in  level  at  any  point,  either  at  the  cen- 
tre or  anywhere  else,  from  the  level  of  the  rest  of  it.  It  did 
not  therefore  come  within  the  description,  nor  did  it  possess 
the  advantages  which  come  within  the  second  set  of  advan- 
tages, which  are  obvious  at  once  when  you  put  in  a  semicir- 
cular screw-driver  to  the  semicircular  bottom  of  the  hole. 
Therefore  that  was  not  an  anticipation,  except  in  so  far  as  it 
was  an  anticipation  of  the  nick  being  confined  within  the 
edge. 

There  was  only  one  other  screw  shown  me.  It  was  not  a 
screw  in  one  sense,  as  it  was  not  used  exactly  as  a  screw, 
but  as  a  shank  on  which  a  nut  was  to  be  fastened,  but  the 
bottom  of  the  shank  was  kept  in  position  by  something  which 
had  a  slot  in  it.  But  that  was  also  different,  because,l)esides 
being,  like  Drane's,  level  at  the  bottom,  it  was  a  shallow 
and  not  a  deep  indentation  at  all,  and  not  even  sloped  at 
the  sides.  It  is  not,  therefore,  in  my  opinion,  an  anticipa- 
tion of  the  plain tiff^s  patent. 

I  now  come  to  another  ground  raised  by  the  defendant. 
It  was  *said  that  at  all  events  the  screw  made  under  [62 
Newton's  patent  of  1867  was  an  anticipation.  It  was  not 
proved  to  me  that  any  one  ever  saw  any  of  those  screws 
made,  or  that  the  patent  ever  came  into  use  at  all;  but  of 
course  there  might  be  sufficient  publication  even  without 
that,  and  therefore  I  have  to  look  at  it  as  a  publication. 
The  first  remark  to  be  made  about  Newton's  specification  is 
this,  what  he  wants  to  do  is  to  make  the  slot  deeper.  He 
says,  "  when  screws  or  bolts  are  constructed  in  the  ordinary 
manner,  that  is  to  say,  with  slotted  heads,  it  has  been  found 
in  practice  that  if  the  slot' is  made  shallow  the  screw-driver 
will  not  have  suflBcient  hold  to  drive  the  screw  or  bolt  home, 
and  by  slipping  and  getting  out  of  the  slot  it  will  soon  so 
wear  off  the  shoulders  of  the  slot  as  to  make  it  nearljr  im- 
possible to  move  the  screw  either  out  or  in,  and  that  if,  on 
the  other  hand,  the  slot  is  made  deep  there  is  a  liability  of 
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breaking  off  one  half  of  the  head,  rendering  necessary  a  con- 
siderable expenditure  of  time  and  patience  in  removing  the 
screw."  Then  he  is  going  to  get  rid  of  those  difficnlties, 
and  what  does  he  do  ?  He  makes  a  central  hole  in  the  head 
instead  of  the  nick  heretofore  used.  It  is  to  be  observed 
that  the  plaintiff's  invention  describes  it  as  a  nick.  You 
could  not,  in  fact,  describe  the  plaintiff's  as  a  hole  as  regards 
the  first  part  of  his  invention,  though  you  might  very  fairly 
describe  it  so  as  regards  the  second  part,  that  is  to  say,  as  re- 
gards the  V — that  might  be  described  as  a  hole,  that  is  the 
same  idea  to  this  extent,  that  it  is  a  deep  hole  like  the  angu- 
lar V  screw-head.  Then  he  shows  his  figures,  and  he  says : 
"The  lower  end  or  the  part  of  the  driver  which  enters  the 
perforation  is  by  preference  made  square,  but  this  shape  is 
not  absolutely  necessarv,  and  any  other  shape,  even  a  round 
driver  can  be  used ;  the  square  form  will,  however,  bite 
more  firmly  on  the  sides  of  the  perforation."  When  you 
come  to  look  at  his  sections  you  find  that  they  agree  with 
that,  and  that  what  he  is  using  is  in  fact  a  circular  hole 
cut  very  deep,  into  which  he  puts  this  driver.  That  is  his 
description  of  it,  and  he  puts  into  it  either  a  square  or  round 
or  angular  driver  of  any  shape,  but  he  starts  with  a  round 
hole.  Of  course  it  would  not  do  to  use  a  round  driver  as 
an  ordinary  rule,  because  the  driver  would  turn  round  with- 
out the  screw.  I  was  told  that  a  bar  or  round  driver  held 
at  a  certain  slope  would  hold  from  the  friction ;  but  that  is 
63]  *not  exactly  what  is  claimed  by^  the  patent,  it  is  tliat 
any  shape  will  do,  but  not  any  particular  form  of  round 
driver.  When  you  come  to  look  at  that,  you  have  got  a 
round  hole,  or  something  of  that  sort ;  but  as  I  said  before, 
that  is  not  at  all  like  the  semicircular  nick  used  by  the 
plaintiff,  though  it  is  very  like  the  V,  but  the  distinction  is 
that  the  mere  fact  of  the  sides  of  the  V  catching  it  turns  the 
screw,  and  in  addition  to  that,  the  V  driver  has  an  advan- 
tage which  could  not  be  possessed  to  anything  like  the  same 
extent  by  the  circular  driver,  that  is,  by  usin^  the  screw- 
driver for  a  great  variety  of  screws  as  regards  size.  I  think 
it  is  quite  possible  that  the  ordinary  round  driver  as  de- 
scribed here  might  be  used  for  screws  of  different  sizes,  and 
therefore,  to  some  very  slight  extent,  it  possessed  that  ad- 
vantage, but  it  would  not  possess  the  whole  of  that  advan- 
tage, nor  anything  like  it.  It  appears  to  me,  therefore,  that 
if  you  take  the  first  part  of  it,  inasmuch  as  you  have  a  cir- 
cular hole,  it  is  not  an  anticipation  of  Frearson' s  invention, 
and  if  you  take  the  second  portion  for  a  tapering  screw- 
driver, it  is  not  an  anticipation,  because  it  is  not  the  same 
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contrivance,  nor  has  it  the  same  advantages  as  Frearson' s. 
I  think,  therefore,  that  Newton's  specification  is  not  a  suf- 
ficient anticipation. 

The  last  objection  taken  to  Frearson' s  patent  vtras  this: 
It  was  said,  even  supposing  I  should  come  to  the  conclusion 
that  Drane's  and  James'  screws  were  not  an  anticipation 
pure  and  simple  of  Frearson' s  specification,  yet  that  they 
were  an  anticipation  of  the  substance  of  it,  and  that  what 
was  left  of  Frearson' s  was  not  a  sufficient  residue  to  be 
worthy  of  a  patent,  and  therefore  it  must  be  admitted  that, 
the  main  part  of  the  patent  having  been  anticipated,  the 
patent  fails  altogether,  and  that  it  must  be  a  serious  ques- 
tion whether  the  residue  is  sufficient.  Now,  I  agree  when 
you  take  away  the  first  part  of  the  description  the  second 
part  is  not  so  remarkable  as  the  first.  I  do  not  say  it  is 
everything,  but  you  have  taken  away  a  very  considerable 
part  of  it  when  you  show  that  making  the  nicks  to  terminate 
within  the  edge  of  the  screw  head  is  old.  Still  you  must 
consider  that  the  new  portion  of  the  invention  is  the  subject 
of  some  invention,  and  it  is  very  difficult  to  measure  how 
much  invention  is  required  to  effect  the  object  aimed  at. 
That  is  the  first  consideration,  and  in  the  next  place  you 
must  consider  whether  there  is  any  advantage  *attend-  [64 
ing  the  use  of  the  residue  in  question,  for  that  is  always  an 
important  element  of  consideration.  In  other  words,  sup- 
posing ^ou  strike  out  of  the  description  so  much  of  it  as 
was  anticipated,  you  have  to  consider  whether  there  would 
be  still  sufficient  left,  having  regard  to  the  advantage  to  be 
gained  by  it.     I  think  there  would. 

First,  you  get  a  firmer  grip  of  the  screw  by  reason  of  its 
being  deeper  in  the  centre  than  by  nicks  of  the  ordinary 
kind ;  that  is  quite  plain,  and  the  moment  you  slope  the 
screw-driver  you  see  that.  Then  he  says,  "  It  cannot  escape 
out  of  or  deface  the  work;"  that  is  an  important  advan- 
tage ;  and  then  he  says,  '*as  they  can  be  made  much  wider 
than  those  of  the  ordinary  screws  without  weakening  the 
heads,  a  stronger  screw-driver  may  be  used  and  the  liability 
of  the  screw-drivers  to  break  be  thus  diminished."  Well, 
that  is  an  advantage.  There  are  three  advantages  pointed 
out ;  and  after  all,  when  you  come  to  consider  what  a  screw- 
head  is,  there  is  not  room  for  much  or  any  considerable 
amount  of  ingenuity  to  be  shown  in  varying  it ;  and  if  a  man 
by  an  improvement  of  this  kind  is  enabled  to  make  what  is 
a  substantial  improvement,  why  should  it  not  be  worthy  of 
protection?  It  is  not  because  he  has  attempted  to  claim  as 
an  advantage  something  else  to  which  he  is  not  entitled, 
25  ENGf  Rep.  96 
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that  the  improvement  he  has  made  is  to  be  held  not  worthy 
of  a  patent.  I  am  not  to  say  that,  because  even  half  of  the 
advantages  said  to  arise  from  his  invention  may  not  be  new, 
he  is  not  to  be  protected  in  respect  of  the  other  half.  An- 
other advantage  referred  to  consists  in  enabling  a  screw- 
driver of  any  size  to  be  used  for  a  variety  of  screws  of 
different  sizes ;  that  must  be  a  very  great  help  to  the  work- 
man. On  the  whole,  in  my  opinion  there  has  been  no  an- 
ticipation proved  of  the  invention  claimed  in  the  plaintiff's 
first  specification  of  1870,  and  I  hold  that  there  is  sufficient 
novelty  in  it  to  support  the  patent. 

The  next  point  I  have  to  decide  is  with  reference  to  the 
patent  of  1875.  This  patent  is  in  form  for  a  combination 
substantially  constituting  a  machine  for  making  screws  or 
screw-heads,  or  screw  blanks  as  they  are  called.  It  is  a  com- 
bination for  manufacturing  the  blanks  by  this  complicated, 
and,  I  may  say,  this  beautiful  machine  in  combination  with 
65]  certain  punches  and  dies  of  a  peculiar  *kind  which  have 
been  invented  for  the  purpose,  but  there  is  nothing  to  show 
that  it  was  an  old  machine,  and  although  several  prior  pat- 
ents were  mentioned,  that  part  of  the  case  was  not  pressed 
in  argument. 

I  am  of  opinion,  therefore,  that  there  is  nothing  in  those 
prior  patents  relied  on  by  the  defendant  to  anticipate  the 
plaintiff's.  [His  Lordship  then  referred  to  the  conflict  of 
evidence  in  the  case.] 

I  now  come  to  the  next  point  in  the  defence,  which,  after 
all  we  have  heard,  is  certainly  rather  a  singular  one,  namely, 
that  there  is  no  infringement.  Now,  I  am  not  aware  of  any 
suit  or  action  in  the  Court  of  Chancery  which  has  been  suc- 
cessful on  the  part  of  a  patentee  without  infringement  hav- 
ing been  proved ;  but  in  my  opinion,  on  principle,  there  is 
no  reason  why  a  patentee  should  not  succeed  in  obtaining  an 
injunction  without  proving  actual  infringement.  I  think  so 
for  this  reason.  Where  the  defendant  alleges  an  intention 
to  infringe,  and  claims  the  right  to  infringe,  the  mischief 
done  by  the  threatened  infringement  of  the  patent  is  very 
great,  and  I  see  no  reason  why  a  patentee  should  not  be  en- 
titled to  the  same  protection  as  every  other  person  is  entitled 
to  claim  from  the  court  from  threatened  injury  where  that 
threatened  injury  will  be  very  serious.  No  part  of  the  juris- 
diction of  the  old  Court  of  Chancery  was  considered  more 
valuable  than  that  exercise  of  jurisdiction  which- prevented 
material  injury  being  inflicted,  and  no  subject  was  more  fre- 
quently the  cause  of  bills  for  injunction  than  the  class  of  cases 
which  were  brought  to  restrain  threatened  injury  as.distin- 
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guished  from  injury  which  was  already  accomplished.  It 
seems  to  me,  when  you  consider  the  nature  of  a  patent  right, 
that  where  there  is  a  deliberate  intention  expressed  and  about 
to  be  carried  into  execution  to  infringe  certain  letters  patent 
under  the  claim  of  a  right  to  use  the  invention  patented,  the 
plaintiff  is  entitled  to  come  to  this  court  to  restrain  that 
threatened  injury.  Of  course  it  must  be  plain  that  what  is 
threatened  to  be  done  is  an  infringement.  I  find  that  in  this 
case  the  plaintiff  alleges  that  '*the  defendants  continue  and 
threaten  to  continue,  and  unless  restrained  by  the  order  and 
injunction  of  this  honorable  court,  intend  to  continue,  the 
use  of  the  said  machinery  or  tools,  and  the  manufacture 
and  sale  of  screws  and  screw-drivers  in  manner  aforesaid." 
*To  that  allegation  made  in  the  statement  of  claim  the  [66 
defendant  Loe  put  in  this  statement  of  defence,  in  which  he 
says,  "For  the  reasons  more  particularly  appearing  by  his 
counter-claim,  tbe  defendant  William  Clarke  Loe  claims 
that  he  is  entitled  to  use  the  said  machinery  and  tools,  and 
to  manufacture  therewith  screws  and  screw-drivers,  and  he 
says  that  it  is  his  intention  to  do  so  if  and  so  soon  as  be  is 
able  to  perfect  the  said  machinery  so  that  he  can  manufac- 
ture the  same  at  a  profit,  which  so  far  he  has  not  been  able 
to  do."  It  is  quite  true  that  that  statement  of  defence  was 
afterwards  amended,  but  it  is  not  the  less  a  statement  which 
he  has  put  forward  of  a  fact,  a  statement  put  forward  on 
the  part  of  the  defendant,  and  I  intimated  that  view  to  his 
counsel  before  he  was  examined,  in  order  that  they  might 
avail  themselves  of  the  opportunity  of  asking  him  whether 
he  denied  that  he  had  ever  made  such  a  threat  or  ever  ex- 
pressed such  an  intention.  They,  however,  no  doubt  wisely 
and  prudently,  declined  to  avail  themselves  of  that  oppor- 
tunity, and  accordingly  it  remains  without  any  denial  or 
qualification,  or  suggestion  of  denial  of  any  kind  than  that 
the  instructions  came  otherwise  than  from  the  defend- 
ant Loe. 

Then,  if  the  threatened  act  so  claimed  as  of  right  is  proved 
to  constitute  an  infringement  of  the  plaintiff's  patents — and 
I  consider  it  is  proved — that,  in  my  opinion,  would  be  a 
ground  for  granting  an  injunction.  But  this  case  does  not 
depend  upon  that  alone ;  for  I  think,  as  regards  one  part 
of  the  case,  there  can  be  no  question  about  the  infringement 
— that  is,  as  regards  the  machine  made  according  to  the 
patent  of  1875  by  Mr.  Jabez  James.  [His  Lordship  then  re- 
viewed the  evidence  on  this  subject.] 

The  other  point  raised  was  a  curious  one,  and  by  no  means 
free  from  difficulty,  and  what  occurred  with  regard  to  that 
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was  this,  that  the  defendant  at  various  times  made  screw 
blanks,  as  he  said,  not  in  all  more  than  2  lbs.,  by  various 
contrivances  by  which  no  doubt  screw  blanks  were  made 
according  to  the  plaintiflf's  patent  of  1870,  as  well  as  that  of 
1875  ;  they  seem  to  have  been  an  infringement  of  both.  He 
said  he  did  this  merely  by  way  of  experiment,  and  no  doubt 
if  a  man  makes  things  merely  by  way  of  bona  fide  e-^peri- 
67]  ment,  and  not  with  the  intention  of  selling  and  *mak- 
ing  use  of  the  thing  so  made  for  the  purpose  of  which  a 
patent  has  been  granted,  but  with  the  view  of  improving 
upon  the  invention  the  subject  of  the  patent,  or  with  the 
view  of  seeing  whether  an  improvement  can  be  made  or  not, 
that  is  not  an  invasion  of  tne  exclusive  rights  granted  by 
the  patent.     Patent  rights  were  never  granted  to  prevent 

Sersons  of  ingenuitv  exercising  their  talents  in  a  fair  way. 
lut  if  there  be  neither  using  nor  vending  of  the  invention 
for  profit,  the  mere  making  for  the  purpose  of  experiment, 
and  not  for  a  fraudulent  purpose,  ought  not  to  be  considered 
within  the  meaning  of  the  prohibition,  and  if  it  were,  it  is 
certainly  not  the  subject  for  an  injunction.  But,  where  you 
see  a  man  using  a  machine  as  this  defendant  has  done,  under 
claim  of  a  right  to  use  it,  and  under  that  claim  of  right  he 
makes  a  quantity  of  goods,  even  though  a  small  quantity, 
I  cannot  call  that  an  experiment  within  the  meaning  of  the 
rule  as  to  experiments.  He  has  made  a  machine,  and, 
knowing  it  to  be  an  infringement  of  patent,  he  claims  the 
right  to  make  and  use  it,  and  his  experiment  is  made  to  see 
how  his  machine  works.  That  is  the  experiment,  as  he 
calls  it,  putting  his  machine  to  work  from  time  to  time,  and 
then  making  screws  according  to  the  other  patent,  and  mak- 
ing the  screws  with  the  view  of  trying  the  screws  themselves. 
It  does  not  appear  to  me,  when  I  consider  the  circumstances 
under  which  the  defendant  made  these  alleged  experiments, 
that  I  ought  to  treat  this  as  coming  within  the  rule  which 
prevents  mere  experiments  being  subject  to  the  liability  of 
action  being  brought  against  those  who  make  them,  and  to 
the  costs  or  an  injunction  being  granted  against  them.  In 
this  case  I  consider  that  the  defendant  was  making  the 
screws  in  exercise  of  an  alleged  right  which  has  been  dis- 
proved at  the  trial. 

That  being  my  view  of  the  case,  I  give  a  verdict  for  the 
plaintiff  on  all  points,  and  grant  him  an  injunction  to  re- 
strain in  the  usual  way  the  infringement  of  either  of  his  let- 
ters patent  by  the  defendant.  lalso  order  the  defendant 
either  to  deliver  up  to  the  plaintiff  or  to  destroy  in  his  pres- 
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ence  any  machinery  in  his  possession  or  power,  and  to  pay 
the  costs  of  the  action. 

Solicitor  for  plaintiff :   C.  H.  EdToands. 
Solicitors  for  defendants :  H.  Kimher  &  Co. ;  FaithfuU 
&  Owen. 


[9  Chancery  Division,  68.] 
M.R.,  March  16,  1878. 


♦Standard  Bank  of  British  South  America  v.    [68 

Stokes. 

[1878     S.     106.] 

Party  wall — Action  by  Co-owner —  Undermining  by  adjoining  Otoner — Surveyor — Me- 
tropolitan Building  Act  (18  A  19  Viet.  c.  122),  a.  88,  evbn.  7,  11 ;  «.  86,  tube.  7. 

Although  a  co-owner  of  a  party  wall  could  not  at  common  law  muntain  an  action 
ogainst  the  other  co-owner  for  temporarily  undermining  the  foundation  of  the  wall 
and  replacing  it  with  a  new  foundation  when  the  work  was  unattended  with  danger 
to  the  security  of  the  wall,  yet,  when  within  the  area  of  the  Metropolitan  Building 
Act  (18  <{[  19  Vict,  a  122),  such  a  work  being  a  right  in  relation  to  a  '*  party  struc- 
ture" within  the  meaning  of  sec.  88,  sub-sects.  7,  11,  cannot  be  carried  out  when  a 
difference  arises  between  the  building  owner  and  the  adjoining  owner  (unless  they 
concur  in  the  appointment  of  one  surveyor)  except  by  the  award  of  two  surveyors 
and  a  third  selected  by  them,  or  of  any  two  of  such  surveyors,  as  provided  by  sect. 
85,  sub-sect.  7,  of  the  act. 

This  was  a  motion  on  behalf  of  the  plaintiff  company  to 
restrain  the  defendant,  Thomas  Stokes,  from  making  or 
continuing  any  removal  of  the  soil  or  support  from  under, 
or  otherwise  weakening  or  endangering  the  party  wall  be- 
tween the  premises  of  the  plaintiff  company  in  Clement's 
Lane,  in  the  city  of  London,  and  the  adjoining  house  and 
land  on  the  south  side  of  the  said  lane,  in  the  occupation  of 
the  defendant,  Thomas  Stokes. 

The  wall  in  question  had  been  erected  at  the  joint  expense 
of  the  plaintiff  company  and  the  defendant  some  time  pre- 
viously, and  had  been  held  and  used  by  them  in  common. 

It  appeared  that  the  defendant  was  constructing  a  sub- 
basement  beneath  his  honse,  and  in  carrying  out  his  work 
he  had  excavated,  or  begun  to  excavate,  under  the  said 
party  wall,  from  which  he  had  commenced  cutting  away  the 
foundation  of  concrete  and  the  London  clay  beneath  it,  and 
was  substituting  for  it  a  new  concrete  foundation  with  new 
brick  work  carried  up  beneath  the  party  wall. 

On  the  26th  of  September,  1877,  the  defendant  had  served 
on  the  plaintiff  company  the  usual  notice  as  to  party  struc- 
tures under  the  Metropolitan  Building  Act,  1855  (18  &  19 
Vict.  c.  122),  *naming  his  surveyor.     The  plaintiff      [69 
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company  had  also  nominated  their  surveyor,  but  the  two 
surveyors  had  not  agreed  upon  the  works  in  question,  nor 
had  they  nominated  a  third  surveyor  as  umpire. 

The  plaintiff  company  alleged  that  the  defendant  had  no 
right  to  undermine  the  party  wall  at  all,  and  adduced  evi- 
dence to  the  effect  that  it  was  ''a  risky  operation." 

The  defendant's  evidence  went  to  show  that  with  proper 
care  the  work  could  be  safely  carried  out. 

Davey^  Q.C.,  and  Buckley^  for  the  plaintiff  company: 
The  plaintiff  company  and  the  defendant  are  in  the  position 
of  tenants  in  common  of  the  wall  in  question,  and  the  plain- 
tiff company  is  entitled  to  restrain  the  defendant  from 
making  the  excavation  under  the  party  wall,  and  from  un- 
derpinning it.  The  defendant  has  no  right  to  do  this  work 
without  the  consent  of  the  plaintiff  company,  unless  by 
statutory  authority. 

In  Cuoitt  V.  Porter  (')  it  was  held  that  the  common  user 
of  a  wall  separating  adjoining  lands  belonging  to  different 
owners  wslq prima  facie  evidence  that  the  wall  belonged  to 
such  owners  as  tenants  in  common,  and  although  it  was 
there  held  that  the  pulling  down  of  such  a  wall  by  one  of 
the  two  tenants  in  common  with  the  intention  of  rebuilding 
the  same  would  not  entitle  the  other  to  maintain  an  action 
of  trespass;  yet,  as  the  premises  to  which  the  present 
action  relates  are  within  the  provisions  of  the  Metropolitan 
Building  Act,  1865,  the  defendant  has  no  right  to  carry  on 
the  work  unless  the  provisions  of  the  act  are  complied  with. 

This  is  a  case  which  clearly  comes  within  the  scope  of 
sects.  83  and  86  of  the  act,  and  the  defendant,  being  a 
"building  owner"  within  the  definition  of  sect.  82,  and  the 
right  to  do  the  work  being  a  right  in  relation  to  a  party 
structure  within  sect.  83,  he  is  bound,  a  difference  having 
arisen,  to  comply  with  the  requirements  of  sect.  86,  sub- 
sect.  11.  Here  the  plaintiff  company  and  the  defendant 
have  each  appointed  a  surveyor,  but  no  third  surveyor  has 
been  appointed  as  provided  by  the  act. 

In  the  course  of  the  argument  on  the  motion,  the  survey- 
ors of  the  two  parties  having  agreed  to  appoint  Mr.  Clifton 
70]  as  third  ^surveyor,  the  defendant  undertook  to  exe- 
cute the  works  under  the  direction  of  the  two  surveyors,  or 
of  Mr.  Clifton  in  case  of  difference. 

The  only  remaining  question  was  that  of  costs,  with  a  view 
to  which  counsel  were  further  heard  on  the  questions  of 
law  raised  in  the  case. 

Marten^  Q.C.,  and  Hull,  for  the  defendant :    The  defend- 

(>)  8  B.  dk  C,  267. 
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ant  is  at  liberty  to  make  any  sub- basement  which  he  thinks 
lit  under  the  party  wall.  He  is,  in  fact,  substituting  con- 
crete of  the  best  quality  for  fhe  London  clay,  and  building 
upon  it  in  such  a  manner  as  to  make  the  wall  more  secure. 
Whether  the  parties  are  owners  in  severalty  or  tenants  in 
common  of  the  wall,  the  defendant  is  at  liberty  to  use  the  sub- 
basement  for  any  purpose  he  thinks  fit,  so  long  as  no  injury 
is  done  to  the  building.  The  plaintiff  company  can  claim  no 
right  to  lateral  support  from  tne  defendant's  basement :  An- 
gus V.  Dalton  (*).  The  case  is  not  within  the  provisions  as  to 
party  structures  contained  in  sects.  83  and  86  of  the  Metro- 
politan Building  Act,  and  the  defendant  has  not  put  him- 
self in  the  wrong  so  as  to  make  him  liable  to  pay  the  costs 
of  the  plaintiff  company. 

Davey^  in  reply. 

Jessel,  M.R.:  This  matter  is  now  reduced  to  a  question 
of  costs,  but  it  involves,  as  sometimes  a  question  of  costs 
does,  very  important  points  of  law ;  and  as,  according  to 
my  practice,  the  costs  follow  upon  the  legal  right,  I  think 
it  is  absolutely  necessary  for  me  to  decide  upon  the  legal 
right  in  order  to  arrive  at  a  decision  as  to  the  liability  of 
either  party  to  pay  the  costs. 

The  plaintiffs  allege  that  they  are  the  owners  of  a  house 
with  a  party  wall.  The  defendant  is  the  owner  of  the  ad- 
joining house,  and  there  is  no  dispute  about  the  wall  in 
question  being  a  party  wall.  The  defendant  is  constructing 
or  attempting  to  construct  a  sub-basement — that  is,  a  floor 
under  the  basement — and  for  that  purpose  he  is  excavating 
the  eartli  from  beneath  his  own  basement,  *and  also  [71 
from  beneath  the  party  wall,  and  he  purposes  in  doing  tnat 
to  do,  or  has  actually  done  this,  he  has  cut  away  the  con- 
crete foundation  of  the  wall,  and  intends  to  fill  up  the  space 
occupied  by  the  concrete  foundation  and  by  the  London  clay 
beneath  the  wall  by  a  solid  foundation  of  brick,  making  a 
new  wall  below  the  old  wall,  which  itself  in  its  turn  will  be 
supported  by  a  new  concrete  foundation.  The  plaintiffs 
say  that  the  work  may  be  done  safely  if  executed  with 
great  care,  but  that  it  is  a  ''risky"  work,  and  one  likely  to 
lead  to  danger.  The  defendant  says  that  he  is  and  will  be 
very  careful,  and  that  with  care  the  work  will  not  be  dan- 
gerous to  any  otie. 

Another  question  arises,  whether  or  not  what  is  proposed 
to  be  done  is  within  the  provisions  of  the  83d  section  of  the 
Building  Act.  Looking  at  the  position  of  the  parties  inde- 
pendently of  the  Building  Act,  I  have  no  evidence  before 

.  (>)  3  Q.  B.  D.,  85.       • 
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me  at  the  present  moment  as  to  the  boundaries  of  the  prop- 
erties. All  I  have  is,  that  there  has  been  a  common  user  of 
the  wall,  which  seems  to  have  Been  erected  by  the  plaintiffs 
some  time  back  at  the  common  expense  of  the  plaintiffs  and 
the  defendant,  and  I  have  nothing  to  show  how  that  wall 
came  to  be  so  used  and  enjoyed.  The  question  is,  what 
does  the  law  presume  from  that  ?  I  have  been  referred  to 
an  authority  which  says  that,  in  the  absence  of  any  evidence 
beyond  what  I  have  mentioned,  there  was  sufficient  for  a 
jury  to  find  that  the  wall  was  held  by  the  two  parties  as  ten- 
ants in  common,  and  beyond  that  the  case  does  not  go.  The 
result  therefore  is,  that  according  to  that  authority  there  is 
sufficient  for  me  to  find,  if  I  think  fit,  that  the  wall  is  held 
by  the  plaintiffs  and  defendant  as  tenants  in  common.  If  I 
do  not  think  fit  to  decide  the  question,  which  probably 
would  be  the  more  correct  course  to  take,  then  1  should 
remit  it  for  further  inquiry  to  see  what  the  boundaries  of 
the  two  properties  were,  which  could  probably  be  soon  as- 
certained. 

But,  supposing  I  were  driven  to  the  conclusion  that  the 
plaintiffs  and  defendant  were  tenants  in  common,  what 
would  their  rigl^ts  be  ?  Now  as  to  that,  the  very  case  to 
which  I  have  been  referred  enables  me  to  give  an  answer, 
and  that  case  is  the  case  of  Cubitt  v.  Porter  (').  All  the 
72]  three  judges  there,  and  very  eminent  *judges  they 
were,  were  agreed  that  you  cannot  have  an  action  by  a  ten- 
ant in  common  against  another  tenant  in  common  merely 
because  he  pulls  down  the  wall  which  belongs  to  them  as 
tenants  in  common,  if  it  is  a  temporary  thing;  "a  tempo- 
rary removal  with  a  view  to  improve  part  of  the  property 
on  one  side  at  least,  and  perhaps  on  both."  **  There  is  no 
authority  to  show  that  one  tenant  in  common  can  maintain 
an  action  against  the  other  for  a  temporary  removal  of  the 
subject-matter  of  the  tenancy  in  common,  the  party  remov- 
ing it  having  at  the  same  time  an  intention  of  making  a 
prompt  restitution.  It  was  not  a  destruction.  The  obiect 
of  the  party  was  not  that  there  should  be  no  wall  there,  but 
that  there  should  be  a  wall  there  again  as  expeditiously  as 
a  wall  could  be  made."  I  read  that  from  the  judgment  of 
Mr.  Justice  Bayley  (•).  Then  Mr.  Justice  Holroyd  says 
this  (•) :  '*  Taking  it  to  be  the  law  that  where  there  is  a  com- 
plete destruction  by  one  tenant  in  common  of  that  which  he 
has  in  common  with  others,  so  that  that  other  is  wholly  de- 
prived of  the  use  of  it,  an  action  of  trespass  will  lie,  I  think 
the  act  done  by  the  defendant  in  this  case  cannot  be  c-onsid- 

(«)  8  B.  4  C,  257.  (•)  8  B.  A  C,  265.  («)  8  B.  4  C,  267.       ^ 
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ered  as  a  destruction  of  the  wall,  the  removal  of  the  old  wall 
having  been  effected  merely  for  the  purpose  of  rebuilding 
another  on  its  site  as  speedily  as  possible."  Then  Mr.  Jus- 
tice Littledale  says  (') :  '^  If  two  persons  be  tenants  in  com- 
mon of  land  on  which  there  is  a  wall,  and  one  refuses  to 
repair  and  the  other  pulls  down  the  wall  and  sells  the  mate- 
rials and  builds  a  better  wall,  it  may  be  said  that  there  has 
been  a  total  destruction  of  the  original  wall,  more  especially 
if  he  sold  the  materials.  Still,  if  he  did  that  for  the  par- 
pose  of  getting  other  materials  to  make  the  new  wall  better 
than  the  old  one  was,  and  he  builds  the  new  one,  though 
there  was  a  destruction  of  that  which  was  originally  tlie 
subject-matter  of  the  tenancy  in  common,  an  action  of  tres- 
pass will  not  be  maintainable ;''  and  then  he  says,  if  it  is  par- 
tial damage  you  must  have  an  action  on  the  case. 

The  result,  therefore,  is  this :  that  what  the  defendant  is 
doing,  namely,  the  removing  of  the  foundation  of  the  old 
wall,  be  it  for  the  purpose  of  putting  in  as  good  a  foanda- 
tton  or  a  better  one — for  he  is  doing  it,  as  it  is  stated,  by 
beautiful  concrete — it  is  not  a  destruction  by  a  tenant  in 
common.  All  that  has  been  done  has  *been  done  in  [73 
this  case  with  the  bona  fide  intention  of  supporting  the  wall, 
and  will  not  entitle  the  other  tenant  in  common  to  maintain 
an  action,  of  course  still  less  an  injunction.  I  am  not  now 
speaking  of  a  case  of  danger,  which  is  not,  as  I  understand, 
the  case  here.  That  being  so,  it  appears  to  me  that  at  com- 
mon law  there  would  have  been  no  right  of  action  as  far  as 
the  wall  is  concerned. 

The  next  point  is,  taking  away  the  narrow  slip  of  clay 
which  underlies  the  wall.  Whatever  might  be  the  case  with 
agricultural  land,  I  do  not  think  it  can  be  pretended  that, 
where  a  substratum  of  clay  is  used  merely  for  the  purpose 
of  supporting  a  wall,  the  substitution  of  brick  or  burnt  clay 
for  the  unburnt  or  native  clay  as  a  support  of  the  wall  can 
be  deemed  destruction  or  destructive  waste.     It  is  an  im^ 

J)rovement  and  not  a  destruction,  and  I  should  think,  there- 
ore,  the  removal  of  a  portion  of  the  clay,  intending  to 
substitute  brick,  would  not  be  destructive  waste,  nor  would 
it  entitle  the  plaintiffs  to  an  injunction. 

The  remaining  point  is  a  totally  different  one.  The  plain- 
tiffs allege,  and  the  defendant  denies,  that,  according  to  the 
true  construction  of  the  Metropolitan  Buildings  Act,  1866, 
whatever  the  rights  at  common  law  might  have  been,  such 
right  no  longer  exists,  and  that  is  the  view  I  take  myself  of 
the  act.    Part  iii  of  the  act  is  headed,  "Party  Structures,'* 

(»)  8  B.  A  C,  270. 
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and  chere  is  this  preliminary  section  (sect.  82):  '*In  the 
construction  of  the  following  provisions  relating  to  party 
structures,  such  one  of  the  owners  of  the  premises  separated 
by  or  adjoining  to  any  party  structure  as  is  desirous  of  ex- 
ecuting any  work  in  respect  to  such  party  structure  shall 
be  called  the  building  owner,  and  the  owner  of  the  other 
premises  shall  be  called  the  adjoining  owner."  Therefore 
you  start  by  a  definition  as  regards  "  any  work."  The  next 
section,  the  83d,  has  this  prefix,  '^Rights  of  building  and 
adjoining  owners."  "The  building  owner  shall  have  the  fol- 
lowing rights  in  relation  to  party  structures,  that  is  to  say" 
— does  not  that  mean  he  is  to  have  no  other?  Is  not  that 
the  definition  of  the  rights  he  is  to  have,  meaning  those  are 
all  the  rights  he  is  to  havel  In  my  opinion  that  is  the 
meaning  of  the  section.  The  law  of  the  metropolis  now  de- 
fines the  rights  of  a  building  ow^ner.  He  is  a  building  owner 
within  the  definition  of  the  82d  section,  because  he  wants  to 
74]  *do  some  work  in  respect  of  a  party  structure,  and, 
being  such  a  building  owner,  he  has  these  rights,  which,  in 
my  opinion,  are  exclusive,  and  he  has  no  other  rights. 

When  we  come  to  look  at  the  sub-sections  I  think  that  is 
manifest.  Sub-sect.  1  gives  this  right:  '*A  right  to  make 
good  or  repair  any  party  structure  that  is  defective  or  out 
of  repair."  Now,  as  he  had  a  right  at  law  as  a  tenant  in 
common  wherever  he  was  tenant  in  common  to  repair  or  to 
improve,  this  sub-section  would  have  no  particular  meaning, 
unless  read  as  a  limitation  of  right,  because  if  he  has  only 
to  give  notices  under  the  Building  Act  when  the  party 
structure  is  defective  or  out  of  repair,  but  may  make  good 
or  repair  it  when  it  is  not  defective  or  out  of  repair  without 
giving  any  notice,  it  would  have  this  extraordinary  result, 
that  when  the  wall  wanted  nothing  doing  to  it  he  might 
amuse  himself  by  pulling  out  the  bricks  and  putting  in  new 
ones  or  handsomer  ones,  without  giving  notice  to  anybody, 
at  his  own  will  and  pleasure,  whilst,  when  it  was  actually 
out  of  repair  and  defective,  and  wanted  something  doing  to 
it  very  speedily,  he  could  not  touch  it  without  giving  notice. 
It  is  obvious  that  to  read  the  act  of  Parliament  in  this  way, 
instead  of  carrying  out  the  specified  intentions  of  the  Legis- 
lature, is  simply  to  cast  ridicule  upon  them,  and  I  cannot 
consent  to  do  that. 

Then  sub-sect.  2  gives  "A  right  to  pull  down  and  rebuild 
any  party  structure  that  is  so  lar  defective  or  out  of  repair 
as  to  make  it  necessary  or  desirable  to  pull  down  the  same." 
Here,  again,  is  a  limited  right  to  pull  down  and  to  rebuild 
to  which  the  observations  on  the  previous  sub-section  are 
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applicable.  But  as  I  have  read  the  law  from  the  statements 
of  eminent  judges,  he  has  a  right  to  pull  down  when  the 
wall  is  neither  defective  nor  out  of  repair  if  he  only  wishes 
to  improve  it  or  put  up  a  better  or  handsomer  one ;  and^ 
consequently  it  would  be  again  a  right  to  do  it  with  notice 
when  the  wall  is  defective  or  out  of  repair,  but  a  right  to  do 
it  without  any  notice  when  it  wanted  nothing  doing  to  it, 
but  the  tenant  in  common  wished  to  improve  it  or  beautify 
it,  and  therefore  wanted  to  pull  it  down. 

Again,  sub-sect.  6  specifies  this  further  right:  "Aright 
to  raise  any  party  structure  permitted  by  this  act  to  be 
raised,  or  any  external  wall  built  against  such  party  struc- 
ture, upon  condition  of  *making  good  all  damage  [75 
occasioned  thereby  to  the  adjoining  premises  or  to  the  inter- 
nal finishings  and  decorations  thereof,  and  of  carrying  up 
to  the  requisite  height  all  flues  and  chimney  stacks  belong- 
ing to  the  adjoining  owner,  on  or  against  such  party  struc- 
ture or  external  wall.''  The  first  question  that  arises  upon 
this  sub-section  is  whether  the  words  *'the  right  to  raise 
any  party  structure  permitted  by  this  act  to  be  raised"  are 
necessarily  limited  to  raising  the  party  structure  above 
ground  ?  I  do  not  see  the  necessity.  If  the  party  structure 
were  all  above  ground,  and  you  put  anything  upon  it,  of 
course  the  raising  must  be  above  ground,  but  if  the  party 
structure  were  underground  dividing  two  basements,  and 
did  not  reach  the  surface,  clearly  then  the  raising  would 
be  underground.  Is  it  necessary  to  limit  the  word  *' raise" 
to  putting  something  on  the  wall  on  the  top,  and  may  not 
you  raise  or  make  it  longer  or  build  it  up  by  something  on 
the  bottom?  I  do  not  think  it  is  necessary  so  to  hold,  and, 
if  it  were  absolutely  impossible  to  underpin  a  wall  except 
under  this  sub-section,  my  impression  is  that  the  sub-section 
would  be  wide  enough  to  include  it.  But  it  is  not  necessary 
to  insist  upon  this,  because  the  7th  sub-section  meets  the 
case.  It  gives  *'  the  right  to  pull  down  any  party  structure 
that  is  of  insufficient  strength  for  any  building  intended  to 
be  built,  and  to  rebuild  the  same  of  sufficient  strength  for 
the  above  purpose  upon  condition  of  making  good  all 
damage  occasioned  thereby." 

Here,  I  think,  we  have  a  section  which,  upon  the  prin- 
ciple of  *'om7ie  majus  coniinet  in  se  minus ^^^  will  include 
the  case  I  have  before  me.  You  are  going  to  make  a  sub- 
basement  ;  you  want,  therefore,  a  wall  of  sufficient  strength 
for  the  new  building,  which  you  intend  to  have  built.  For 
this  purpose  you  may  pull  down  the  party  structure,  which 
of  course  would  be  of  insufficient  strength— it  would  fall 
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down  altogether  if  you  took  away  its  support  by  making 
the  sub-basement — and  you  must  build  it  of  sufficient 
strength.  If  you  may  pull  it  down  and  rebuild  it,  why 
may  you  not  do  something  short  of  that,  and  underpin  it 
under  that  sub-section?  It  would  be  a  very  extraordinary 
reading  of  the  sub- section  to  say  that,  although  you  have  the 
right  of  pulling  it  down  altogether  and  putting  it  up  again, 
yet  in  reouilding  it  you  may  not  do  something  less,  that 
76]  is  to  say,  support  it,  and  put  a  new  wall  ^underneath 
it.  I  think  that  would  be  a  very  narrow  view  of  the  sub- 
section. Then  there  is  the  right  to  cut  into  any  party  struc- 
ture, a  right  to  cut  away  a  footing,  and  then  oy  the  11th 
sub-section  there  is  a  right  "  to  perform  any  other  necessary 
works  incident  to  the  connection  of  party  structure  with 
the  premises  adjoining  thereto."  Now  those  are  very  large 
words.  Why  snould  I  not  read  them  to  include  again  the 
case  in  question?  It  is  a  right  to  perform  any  necessary 
works  "incident" — incident  to  what?  Why,  "incident  to 
the  connection  of  the  party  structure."  Here,  if  you  make 
the  sub-basement  and  do  not  support  the  wall,  it  will  fall 
down,  and  it  is  incident  to  its  connection,  because  if  it  fell 
down  its  connection  would  be  terminated  in  a  very  sum- 
mary manner ;  and  I  think,  therefore,  there  are  words  here 
which  are  quite  large  enough  to  include  this  right,  and  my 
interpretation  and  decision  is,  that  they  are  large  enough  to 
include  them,  and  therefore  that  this  right  is  a  right  within 
the  Building  Act  when  it  becomes  necessary,  or  reasonably 
necessary,  to  perform  it,  that  the  right  is  not  limited  to  put- 
ting bricks  upon  the  top  of  the  wall,  and  that  you  may 
increase  the  wall  by  putting  bricks  below  the  wall  so  as  to 
enlarge  it  in  that  way  as  much  as  you  may  by  putting  bricks 
above  the  wall  to  enlarge  it  in  the  other  way. 

I  think  it  the  duty  of  the  court  to  read  these  acts  in  a  rea- 
sonable manner,  with  a  view  of  carrying  out  the  manifest 
intention  of  the  Legislature  that  these  party  structures 
should  not  be  interfered  with  by  building  owners  without 
due  notice  to  the  person  or  persons  other  than  the  building 
owner  interested  in  the  party  structure,  and  without  its 
being  referred  to  the  surveyors  to  decide  how  the  work 
should  be  performed. 

This  being,  in  my  opinion,  within  the  83d  section,  the 
rules  of  the  86th  section,  I  think,  are  clear,  though  the 
wording  might  have  been  improved.  It  is  quite  true  that 
iu  sub-sect.  7  of  the  85th  section  there  is  a  slight  difference 
in  the  wording,  but  I  think  the  fair  meaning  of  the  section 
is  this,  that  where  there  is  a  dispute  or  difference — ^for  the 
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words  are  identical  in  meaning — the  work  shall  not  be  done 
except  with  the  sanction  of  the  other  owner  who  is  inter- 
ested in  the  wall,  or  if  two  surveyors  are  appointed,  one  to 
be  nominated  by  each  party,  then  the  two  are  to  choose  an 
umpire,  and  the  work  shall  be  done  according  to  the  direc- 
tion *of  the  majority  of  the  surveyors  or  the  umpire,  [77 
and  shall  not  be  done  in  any  other  manner.  The  7th  sub- 
section is  this :  ''  In  all  cases  not  hereby  specially  provided 
for" — this  is  a  case  not  specially  provided  for — '* where  a 
difference  arises  between  a  building  owner  and  adjoining 
owner  in  respect  of  any  matter  arising  under  this  act,  unless 
both  parties  concur  in  the  appointment  of  one  surveyor" — 
which  they  have  not  done  here — "  They  shall  each  appoint  a 
surveyor,  and  the  two  surveyors  so  appointed  shall  select 
a  third  surveyor,  and  such  one  surveyor  or  three  surveyors, 
or  any  two  of  them,  shall  settle  any  matter  in  dispute  be- 
tween such  building  and  adjoining  owner,  with  power  by 
his  or  their  award  to  determine  tne  right  to  do,  and  the 
time  and  manner  of  doing  any  work,  and  generally  any 
other  matter  arising  out  of  or  incidental  to  such  difference," 
As  they  have  to  determine  the  right  to  do  and  the  time  and 
manner  of  doing  the  work,  it  would  really  be  reducing  the 
act  to  an  absurdity  to  suppose  that  the  building  owner  had 
a  right  to  proceed  with  the  work  until  they  have  so  deter- 
mined. It  must  mean  that  they  are  to  determine  the  time, 
that  is,  the  work  is  not  to  be  aone  until  the  time  is  deter- 
mined, and  that,  if  the  work  is  commenced  before  that  time, 
the  building  owner  is  committing  a  breach  of  the  act  of  Par- 
liament. Then  there  is  a  power  of  appealing,  and  the  ap- 
peal may  no  doubt  be  delayed  for  a  very  considerable  time  ; 
but  if  his  right  is,  as  I  read  it  to  be,  a  right  merely  to  do  that 
which  the  surveyor  or  the  umpire  may  direct  shall  be  done, 
the  building  owner  has  no  right  to  do  anything  at  all  until 
he  obtain  such  directions.  The  defendant  therefore  had  no 
right  to  proceed  with  his  work  until  the  direction  of  the 
surveyor  had  been  obtained,  and  the  plaintiffs  are  entitled 
to  come  here  to  restrain  his  so  proceedmg. 

The  result  therefore  is,  that  in  my  opinion  the  plaintiffs 
are  right,  and  the  defendant  is  wrong  m  law,  and  the  de- 
fendant ought  to  pay  the  costs.  I  will  order  the  proceed- 
ings in  the  action  to  be  stayed  on  the  defendant  undertaking 
to  do  the  works  in  question,  under  the  direction  of  two  sur- 
veyors and  Mr.  Clifton  as  arbitrator,  the  further  costs  to  be  at 
the  discretion  of  the  arbitrator. 

Solicitors :  Flux  &  Co,;  J.  Mohinson. 
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See  22  Eng.  R.,  823  note.  or  made  any  protest  afaiDst  their  user 

The  owner  who  makes  excavations  of  the  premises :  Held  that,  after  the 
on  his  land  is  liable  if  he  thereby  de-  lapse  of  ten  years,  the  plaintiffs  had 
prives  that  of  adjoining  proprietors  of  acquired  not  only  an  easement  in  the 
its  lateral  support,  while  it  is  in  its  premises,  but  a  title  to  the  land  covered 
natural  condition ;  but  their  right  to  by  the  platform,  stairway,  and  land- 
such  support  does  not  protect  whatever  ing  ;  and  the  fact  that  daring  the  time 
they  have  placed  upon  the  soil  increas-  plaintiffs  were  in  possession  the  defend- 
ing the  downward  and  lateral  pressure  :  ant  had,  for  the  purpose  of  carrying 
Trans.  Co.  v.  Chicago,  99  U.  S.  R.,  685.  out  some  works  on  his  own  premises. 

Plaintiff,  tenant  for  years,  sued  for  temporarily  taken  up  ihe  platform  and 

injury  to  his  stock-in-trade,  caused  by  removed  a  portion  of  the  stairway,  had 

his  wall  falling  from  defendant's  exca-  not  the  effect  of  stopping  the  running 

vation  on  an  adjoining  lot.     The  wall  of  the  statute,  the  acts  referred  to  not 

was  over  twenty  years  old,  but  there  being   shown   to  have  been  done   in 

liad  been  unity  of  seizin  of  both  lots  for  assertion  of  any  right  on  the  part  of 

a  year,  about  the  middle  of  the  period,  the  defendant :    Griffith  v.  Brown,  26 

Then  plaintiff's  landlord  sold  both  lots  Grant's  (U.C.)  Chy.,  508. 

in  fee.     Held,  that  no  easement  had  See  Farrington  «.  Bandy,5HaD,  617. 

been  acquired  by  lapse  of  time.     Held,  A  court  of  equity  will  not  enjoin  a 

also,  that  there  was  evidence  of  negli-  landowner   from  making    excavations 

gence  in  fact,   causing  damage,   and  on  his  land  where  no  serious  injury  to 

that  plaintiff  could  therefore  recover,  the  adjoining  realty  is  imminent,  and 

irrespective  of  any  acquired  easement,  where  there  is  nothing  peculiar  in  the 

Held,  also,  that  lateral  support  in  its  situation    and  circumstances  of  such 

natural  state  is  a  right  of  property;  realty:   McMaugh  v.  Burke,  12  R  I., 

that  right  to  support  for  buildings  is  499. 

an  easement ;   and  that  such  an  ease-  The  law  often  permits  damage  to  be 

ment  was  not  within  the  prescription  done  by  one  person  to  the  property  of 

act.      QtuBre,  whether,  on  authority,  another  without  affording  the  other  a 

the  landlord,  when   he  conveyed  de-  legal    remedy.      Damage    and  injury 

f endant's  lot,  did  by  implication  of  law  must  both  concur  to  afford  a  party  a 

reserve  the  right  of  support  to  his  then  right  of  action,  and  the  ordinary  and 

existing  wall,  and  the  grantee  thereby  legitimate  use  of  one's  own  land  will 

assented  to  such  reservation.  not  constitute  an  injury.     Therefore 

Remarks  on  the  law  as  to  damages,  where  defendants  owned  a  town  lot  on 

where  the  land  is  weighted  with  build-  which  there  had  been  a  house  with  a 

ings  :  Backus  «.  Smith,  44  U.  C.  Q.  B.,  cellar  underneath  it,  and  the  house  be- 

420.  ing  destroyed  by  fire,  the  cellar  was 

Where  the  defendant,  in  mining  coal,  allowed  to  remain  uncovered,  and  plain- 
passed  over  the  line  of  his  land  upon  tiffs  erected  a  building  on  the  adjoin- 
that  of  the  plaintiff,  and  removed  ing  lot,  and  sank  their  foundation  walls 
therefrom  a  quantity  of  coal  left  in  its  to  a  lower  depth  than  defendants'  eel- 
natural  state  as  a  barrier,  and,  in  oon-  lar,  so  that  water  collecting  in  the  eel- 
sequence  of  such  removal  the  water  lar  flowed  to  and  against  plaintiff's 
from  defendant's  mine  flowed  into  wall  and  damaged  it :  neld  that  defend- 
plaintiff's  mine  in  such  quantities  as  to  ants  were  not  liable  :  Trustees,  etc.,  «. 
render  further  mining  of  coal  impracti-  Hutchinson,  2  Pugsley  &  Burbidige, 
cable,  the  plaintiff  is  entitled  to  recover  (New  Brunswick),  523. 
substantial  damages  for  the  wrongful  See  Slater  9.  Mersereau,  64  N.  Y., 
act  of  the  defendant :  Bannon  f).  Mitch-  188. 
ell,  6  Bradwell  (Ills).  17.  One  owner  of  a  party  wall  who  has 

The  plaintiffs,  for  the  purpose  of  ob-  made  additions  to  it  for  his  own  con- 
taining ready  access  to  the  upper  part  venience  is  entitled  to  contribution 
of  their  house,  constructed  a  platform,  from  the  co-owner,  who  afterwards 
stairway,  and  landing  on  the  outside  uses  the  additions  to  the  extent  of  one- 
of  their  building,  and  the  defendant,  half  the  value  of  the  additions  at  the 
the  adjoining  owner,  on  whose  land  time  they  are  thus  used  :  Sanders  f. 
such  structures  were  placed,  never  took  Martin,  2  Lea  (Tenn.),  213« 
any  proceedings  against  the  plaintiffs,  A  covenant  to  contribute  to  the  oon- 
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struction  of    a   party  wall   when    be  money  and  took  the  deed  of  trast,  be 

Bball  use  the  same,  entered  into  by  an  had  no  actual  knowledge  of  C.'b  claim, 

owner  of  land  for  himself,  his  heirs  but  knew  that  the  wall  erected  by  C. 

and  assigns,   does  not  run  with  the  was  used  by  M.     Held,  that  G.  bad  the 

land,  and  is  not  enforceable  against  a  right  to  presume  that  M.  paid  his  share 

subsequent  grantee  of  the  land  ;  and  of  the  cost  of  the  wall ;    and  that  the 

this,  although  his  deed  is,  by  its  terms,  agreement  between  M.  and  K.  being 

subject  to  the  covenant.     Sucb  a  stipu-  made  after  the  rights  of  Q.  had  attached 

laiion  in  a  deed  imposes  no  personal  under  the  deed  of  trust,  only  operated 

liability  :  Scott  v.  McMillan,  76  N.  Y.,  as  a  subsequent  incumbrance  ;  and  H. 

141,  distinguishing  Brown  v.  Pentz,  1  and  Y.  having  purchased   under  the 

Abb.  Ct.   App.  Pec.,  227,  affirming  8  senior  incumbrance,  are  entitled  to  all 

I>a]y,  820.  the  rights  of  the  first  incumbrancer  un- 

In  articles  of  agreement  to  erect  a  affected  by  the  notice  which  they  had 

party  wall,  it  was  stipulated  that  if  the  at  the  time  of  their  purchase  :  Kells  v. 

lot  of  A.  (then  incumbered   by  trust  Helm,  66  Miss.,  700. 

deed)  should  be  sold  under  tbe  trust  Without  an  agreement  between  the 

deed  before  the  wall  was  completed,  owners    of    property  allowing    them, 

and  if  the  purchaser  should  elect  to  windows  have  no  proper  place  In  a 

and  should  finish  the  wall,  the  pay-  party  wall. 

luent  (one-half)    provided    for    to   be  Whether  tbe  erection  of  fire  escapes 

made  to  A. ,  should  be  made  to  the  pur-  would  be  an  improper  use  of  a  party 

chaser  ;  held,  in  an  action  of  covenant,  wall,  quiere?    St.  John  v.  Sweeney,  59 

that  the  covenant  was  in   its   nature  How.  Pr.,  175. 

personal,  and  did  not  pass  with  the  In  a  suit  by  injunction  and  for  g^n- 

land  of  A.  to  subsequent  owners  ;  also,  eral  relief  by  the  half  owner  of  a  parti- 

tbat,  under  the  facts  in  this  case,  A.  tion  wall  between  building  lots  in  a 

having  procured  the  completion  of  the  city  against  the  other  half  owner,  each 

wall  could  maintain  his  action  on  the  party  owning  one  of  the  contiguous 

covenant,  although  he  had  parted  with  lots,  to  enjoin  the  placing  of  windows 

his  title  to  the  land  :  Crater  v.  McCor-  in  a  third  story  about  to  be  built  on 

mick,  4  Colorado,  196.  said  wall,  by  defendant,  alleging  that 

C.  and  M.  were  owners  of  adjacent  the  windows  would  result  in  irrepara- 
town  lots.  They  agreed  verbally  that  ble  damage,  exposing  plaintiff's  build- 
C. ,  who  wished  to  build  on  his  lot,  ing  to  fire,  giving  access  to  unauthor- 
might  put  a  wall  on  the  common  boun-  izai  persons  on  his  roof,  and  resulting 
dary  line,  and  that  when  M.  built  on  in  consequent  depreciation  of  the  value 
his  lot  he  might  use  this  wall,  but  of  the  plaintiff's  property :  Held, 
must  then  pay  C.  half  the  value  there-  1.  That  it  was  not  necessary  to  charge 
of;  and  in  1866  C.  built  accordingly,  a  measure  of  the  damage  anticipated 
In  1867  M.  built  upon  his  lot,  using  to  give  the  court  jurisdiction, 
the  wall  erected  by  C,  but,  after  the  2.  The  title  and  possession  of  land 
completion  of  his  building,  conveyed  were  so  far  involved  by  the  character 
the  lot  in  trust  to  secure  a  sum  of  of  the  action  as  to  give  the  court  juris- 
money  then  advanced  by  G.  In  1868  diction.  Where  a  dividing  wall  is  con- 
C.  sold  his  lot  to  K.,  and  also  assigned  structed  by  parties  owning  adjoining 
his  claim  against  M.,  for  the  value  of  lots,  by  agreement  "to  rest  equally  on 
one-half  the  party  wall  to  K.  M.  and  K.  the  land  of  each,  to  be  equally  used  by 
agreed  in  writing  as  to  the  amount  of  each  for  all  the  purposes  of  an  exterior 
this  claim  ;  that  K.  was  entitled  to  it  wall,"  each  party  has  (1)  an  easement 
as  assignee  of  C. ;  that  M.  would  pa^  in  the  half  of  the  wall  on  his  neigh- 
the  same  in  twelve  months;  and  that  K.  bor's  lot,  which  entitles  each  to  the  use 
did  not,  by  that  agreement,  release  his  of  the  whole  as  a  party  wall  ;  (2)  the 
claim  on  the  lot  of  M.,  the  existence  right  to  afterwards  raise  the  wall,  if  it 
and  validity  of  which  were  recognized,  be  of  sufficient  strength,  and  can  be 
Q'his  agreement  was  not  made  until  the  raised  without  interfering  with  or  in- 
deed in  trust  had  been  recorded.  After  juriously  affecting  the  rights  of  the 
the  recording  of  the  agreement,  M.'s  other  part  owner.  It  follows,  that 
lot  was  sold  under  the  deed  of  trust  to  after  the  construction  of  a  two-story 
H.  and  Y.     At  the  time  G.  advanced  the  wall  under  such  an  agreement,  a  new 
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agreement  providing  for  the  right  of  dead  wall  if  built,  the  flat  was  violated 
one  of  the  parties  to  erect  a  third  storj  by  the  insertion  of  windows.  On  final 
on  the  party  wall,  it  being  of  sufficient  trial,  judgment  being  for  plaintiff,  it 
strength  to  support  it,  was  without  was  decreed  that  "the  wall  shall  be 
consideration.  and  remain  a  dead  wall,  without  win- 
If ,  however,  the  original  agreement  dows  or  openings  of  any  kind ;  that 
under  which  a  party  wall  is  built,  rest-  the  said  (defendant)  shall  wall  up  with 
iug  equally  on  the  ground  of  each  ad-  masonry  the  windows  placed  in  the 
jacent  proprietor,  provides  for  a  wall  third  story  of  his  said  (wall)  during  the 
without  windows,  no  right  exists  in  pendency  of  this  suit ;  and  in  default 
either  party  to  erect  another  story  with  of  his  so  doing  in  thirty  days,  the  sher- 
window  openings  on  that  part  of  the  \S.  of  (the  county)  shall  cause  said  win- 
wall  belonging  to  his  neighbor.  After  dows  to  be  walled  up,  and  collect  the 
an  injunction  prohibiting  the  part  cost  of  said  (defendant)  as  under  exe- 
owner  of  a  dividing  wall  from  using  cution."  Held,  that  the  above  portion 
openings  or  windows  in  the  wall  of  a  of  the  decree  was  proper  :  Danenhauer 
third  story  he  was  constructing,  and  «.  Devine,  51  Tex.,  480. 
providing  that  the  same  should  be  a 
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78]  *Brown  v.  Dale. 

[1876    B.     48.] 

Voltmiary  Sodefy — SaU  of  Society's  Property — Right  of  Members  to  dispose  of  Proceeds 

of  Sale. 

Upon  the  sale  of  land  belonging  to  a  company  of  the  nature  of  a  voluntary  society, 
with  no  rules  or  provisions  as  to  the  disposition  of  its  property  : 

Hefdy  that  the  members  of  the  company  for  the  time  being  were  entitled  to  divide 
the  proceeds  in  equal  shares. 

The  question  in  this  case  was  as  to  the  right  of  the  mem- 
bers of  an  incorporated  company  or  guild  with  reference  to 
the  proceeds  of  the  sale  of  certain  property  belonging  to  the 
company. 

The  Company,  Society,  or  Fellowship  of  Pullers  and 
Dyers  at  Newcastle-upon-Tyne  had  existed  for  some  cen- 
turies, and  at  the  time  of  the  sale  of  the  property  and  at  the 
time  of  tlve  commencement  of  the  action  it  consisted  of  seven 
members,  namely,  the  plaintiff  and  the  six  defendants. 

The  property  in  question  was  taken  by  the  corporation  of 
Newcastle,  and  the  purchase  money  amounted  to  £1,750. 
At  a  meeting  of  the  company  held  on  the  7th  of  August, 
1876,  and  convened  by  circular,  it  was  resolved  **that  the 
money,  £1,760,  be  divided  equally  amongst  the  members  of 
the  company,  namely,  £260  each/' 

At  the  hearing  of  the  action  the  money  was  ordered  to  be 
paid  into  court,  and  inquiries  were  directed  as  to  the  rules 
of  the  company,  and  also  as  to  who  were  entitled  to  be  ad- 
mitted as  its  members. 
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It  appeared  from  the  Chief  Clerk's  certificate  that  there 
were  no  written  or  printed  laws  or  rules  of  the  conapjany  reg- 
ulating the  disposition  of  the  money  or  the  admission  of 
members,  but  that  it  had  been  the  custom  for  the  members 
of  the  company  for  the  time  being,  or  a  majority  at  any 
meeting,  to  exercise  unlimited  control  over  the  management 
of  the  company's  property,  and  that  it  had  been  the  prac- 
tice to  admit  sons  of  members  as  of  right  on  attaining 
twenty-one  and  becoming  freemen  of  the  borough  of  New- 
castle-upon-Tyne. 

It  further  appeared  that,  at  the  time  of  the  meeting  of  the 
7th  *of  August,  1873,  no  other  persons  except  the  plain-  [79 
tiff  and  defendants  were  members  or  entitled  to  be  admitted 
members,  but  that  since  that  time  four  others  had  been  ad- 
mitted, and  two  others  had  become  entitled  to  be  admitted 
by  reason  of  having  attained  twenty-one  and  taken  up  their 
freedom,  and  that  twelve  others  would  presumably  become 
entitled — ^four  who  had  attained  twenty-one,  on  taking  up 
their  freedom,  and  the  others,  who  were  under  twenty-one, 
on  attaining  that  age  and  taking  up  their  freedom. 

The  question  arose,  on  further  consideration,  whether  the 
seven  members  at  the  date  of  the  resolution  were  entitled  to 
the  whole  fund,  or  whether  it  should  be  shared  by  those 
who  had  since  become  members  or  would  hereafter  be  pre- 
sumably so  entitled. 

Kekewichj  Q.C.,  and  Bornell^  for  the  plaintiff,  contended 
that  the  seven  persons  who  were  actually  members  of  the 
company  at  the  time  when  the  resolution  was  carried  were 
entitled  to  divide  the  whole  fund. 

Lawson^  for  one  of  the  defendants  who,  as  a  steward  of 
the  company,  represented  the  interest  of  the  four  members 
who  had  been  admitted  since  the  date  of  the  resolution,  and 
the  others  who  would  presumably  become  members,  con- 
tended that,  instead  of  the  fund  being  divided,  it  ought  to 
be  invested,  and  the  income  divided  year  by  year,  as  the 
same  accrued,  among  the  several  persons  who  for  the  time 
being  were  members  of  the  company. 

Maidlow^  and  Pope^  for  the  other  defendants. 

Jessel,  M.R.,  considered  that  the  fund  in  question  was 
the  property  of  the  members  of  the  company  or  guild  at  the 
time  when  the  resolution  was  passed,  and  should  be  divided 
between  the  plaintiff  and  defendants  in  equal  shares. 

Solicitors:  Oregory&Co,;  Redpath  &  Holdsworth^  agents 
for  S.  J.  Dale,  North  Shields. 

26  Eng.  Rep.  98 
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80]  *Matthew  V.  Northern  Assurance  Company. 

[1877     M.     264.] 

Auuranee  Society — Policy  Money — Action  by   Amgnse — Payment  inio  Court  under 

Trustee  Belief  Act— Costa. 

Money  payable  under  a  policy,  by  ^  life  ansurance  society  on  the  death  of  the 
assured  is  not  money  held  upon  any  trust,  and  cannot  properly  be  paid  into  court 
under  the  Trustee  Relief  Act. 

On  an  action  by  the  assignee  of  a  policy  against  an  assurance  society,  where  o 
difficulty  had  arisen  as  to  tLe  title  to  the  money,  the  court *being  satisfied  that  the 
plaintiff  was  entitled : 

Held,  that  the  company  had  not  discharged  themselves  by  paying  the  money  due 
on  the  policy  into  court,  and  that  they  must  pay  to  the  plaintiff  the  amount  (which 
on  petition  would  be  ordered  to  be  transferrea  to  them),  with  interest  and  coeta. 

Jn  re  ££all{^\  In  re  United  Kingdom  Assurance  Company  {*\  and  In  re  Wchh*s 
Policy  ('),  commented  on. 

This  was  an  action  by  the  assignee  of  a  policy  of  assur- 
ance against  the  defendant  company,  which  was  a  life  insur- 
ance company  incorporated  by  a  special  act  of  Parliament. 

In  1863  one  Archibald  M.  Pechi,  of  Moulmain,  effected  an 
assurance  on  his  life  with  the  defendant  company  for  £600, 
and  the  company  granted  to  him  a  policy  of  insurance, 
dated  the  4th  of  ISTovember,  1863,  in  the  form  of  a  deed- 
poll,  whereby,  after  providing  for  the  payment  of  the 
premiums,  it  was  provided  that,  if  the  premiums  therein 
mentioned  should  be  duly  paid,  ^^the  capital,  stock,  and 
funds  of  the  company  shall  be  subject  and  liable  to  pay 
and  make  good  the  sum  of  £600  to  Pechi,  his  heirs,  execu- 
tors, or  assignees,  within  three  months  after  his  decease 
shall  have  been  certified  and  proved  to  the  satisfaction  of 
the  company. 

On  the  14th  of  October,  1865,  Pechi  assigned  the  policy 
to  Messrs.  Grasemann  &  Co.,  a  firm  carrying  on  business 
at  Moulmain,  by  the  following  indorsement  thereon :  '*  I 
assign  over  to  Messrs.  Grasemann  &  Co.  the  within  policy. 
(Signed)  A.  M.  Pechi." 

Ill  1869,  notice  in  writing  of  the  assignment  and  the  date 
81]  and  *purport  thereof  was  give  to  the  defendant  com- 
pany on  behalf  of  the  assignees,  the  receipt  of  which  was 
acknowledged. 

On  the  19th  of  August,  1873,  Pechi  died. 

On  the  11th  of  November,  1873,  J.  Buchanan,  who  claimed 
to  be  entitled  to  the  policy  as  the  surviving  partner  of  the 

(>)  10  W.  R.,  87.  (*)  84  Beav.,  498.  O  Uw  Rep.,  2  Eq..  466. 
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firm  of  Grasemann  &  Co.,  and  who  had  paid  the  premiums 
thereon  to  the  defendant  company,  assigned  the  policy  to 
the  plaintiff,  and  on  the  29th  of  November,  1873,  Bu^- 
chanan^s  solicitors  sent  a  written  notice  of  such  assignment 
to  the  defendant  company. 

It  appeared  that  shortly  after  Pechi's  death  his  executors 
had  sent  in  a  claim  for  the  moneys  payable  under  the  policy, 
of  which  the  manager  had  informed  Buchanan  before  the 
the  last  mentioned  assignment.  On  the  2d  of  December, 
1873,  the  manager  wrote  to  the  plaintiff's  solicitors,  saying 
that  they  would  not  be  justified  in  paying  the  policy 
moneys  either  to  Buchanan  or  the  plaintiff  without  the  con- 
currence of  Pechi'  s  legal  personal  representatives.  In  reply 
the  plaintiflTs  solicitors  offered  an  indemnity  or  further  secu- 
rity on  payment. 

On  the  23d  of  January,  1874,  the  defendant  company  paid 
into  court,  under  the  Trustee  Relief  Act,  the  sum  of  £660, 
being  the  amount  due  under  the  policy  for  the  sum  assured 
and  the  bonus  or  profit  accrued  thereon,  to  the  following 
credit :  ^^  In  the  matter  of  the  trusts  of  a  sum  of  £560  secured 
by  a  policy  of  assurance,  No.  11,478,  effected  on  the  life  of 
A.  M.  Pechi,  since  deceased,  in  the  oflSce  of  the  Northern 
Assurance  Company,  being  money  payable  into  court  to  the 
like  credit." 

On  the  7th  of  August,  1877,  the  plaintiff  brought  his  ac- 
tion claiming  payment  of  the  sum  of  £660,  with  interest 
thereon  at  £4  per  cent,  from  the  30th  of  January,  1874. 

The  defendant  company  p^lleged  that,  having  regard  to  the 
form  and  terms  of  the  assignment  of  the  14th  of  October, 
1866  (which  appeared  to  be  without  consideration),  and  the 
doubtful  legal  effect  thereof,  and  the  conflicting  claims  of 
Pechi's  representatives  and  the  plaintiff  as  the  assignee  of 
Buchanan,  and  all  the  circumstances  of  the  case,  they  could 
not  safely  pay  the  moneys  either  to  the  said  representatives 
or  to  the  plaintiff  without  the  concurrence  of  both  those  par- 
ties ;  and  that  they  had  therefor43  availed  themselves  of  the 
provisions  of  the  Trustee  Relief  Act ;  and  they  contended 
that  *by  the  payment  into  court  of  the  moneys  they  [82 
were  discharged  from  all  liability  under  the  policy.  They 
further  alleged  that  they  had  no  satisfactory  evidence  that 
Buchanan  was  the  surviving  partner  of  the  firni  of  Grase- 
mann &  Co. 

Ince^  Q.C.,  and  Buckley^  for  the  plaintiff:  The  plain- 
tiff, as  assignee  of  the  policy,  is  entitled  to  payment  of  the 
money  thereby  assured.  The  defence  raised  by  the  defend- 
ant company  is  that  they  have  discharged  themselves  by 
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payment  into  court,  under  the  Trustee  Relief  Act,  of  the 
amount  due  under  the  policy.  That  defence  is  not  sustain- 
able, as  they  were  not  in  the  position  of  trustees  within  the 
meaning  of  the  act. 

[They  referred  to  In  re  Hall  (') ;  In  re  WehVs  Policy  (^) ; 
In  re  Maycok's  Policy  {*) ;  Desborough  v.  Harris (^).^ 

Daveyy  Q.C.,  and  Stevens^  for  the  defendant  company: 
The  company  in  this  case  is  wholly  discharged  by  reason  of 
the  payment  of  the  money  into  court.  It  appears  that  there 
was  a  question  as  to  the  title  to  the  money,  the  representa- 
tives oi  the  assured  having  sent  in  a  claim,  and  it  not  being 
clear  who  was  properly  entitled  to  the  money.  Under  these 
circumstances  the  company  were  justified  in  refusing  to  pay 
the  money  until  it  was  clearly  established  who  was  entitled  to 
receive  it,  and  they  adopted  the  proper  course  in  paying  the 
money  into  court.  The  company  were  constructive  trustees 
within  the  meaning  of  the  Trustee  Relief  Act,  the  money 
having  been  paid  into  court  in  the  matter  of  the  trusts  of  the 
sum  of  money  secured  by  the  policy.  They  were  not  in  the 
position  of  ordinary  creditors,  as  by  the  form  of  the  policy 
the  stock  and  funds  of  the  company  were  ^^  liable  to  pay  and 
make  good"  the  sum  assured.  In  the  case  of  In  re  HcUl 
Lord  Granworth  considered  that  money  payable  under  a 
policy,  the  right  to  which  was  disputed,  was  properly  paid 
m  under  the  act.  The  same  view  was  held  by  Lord  Romilly 
in  the  case  of  In  re  United  Kingdom  Assurance  Com- 
pany (*)  ;  and  again  by  Vice-ChancellorWood  in  the  case  of 
83]  ^^  Te  Web&  s  Policy.  This  being  so,  we  *submit  that  the 
defendant  company  are  entitled  to  their  costs  of  the  payment 
into  court,  and  also  to  the  costs  of  the  action,  as  the  plain- 
tiff had  not  shown  his  title  when  the  action  was  commenced. 

Jbssel,  M.R. :  The  first  question  is,  whether  the  company 
are  wholly  discharged,  because,  as  I  read  these  pleadings, 
the  company  plead  a  complete  defence  to  the  claim,  and 
this  will  have  some  bearing  on  the  question  of  costs.  The 
case  must  be  stated  in  order  to  see  what  the  nature  of  the 
defence  is.     It  is  shortly  this : 

The  company  granted  a  policy  of  insurance,  which,  al- 
though certainly  very  much  like  the  ordinary  form  of  pol- 
icy, IS  very  badly  drawn,  and  I  hope  after  this  judicial 
investigation  that  the  company  will  see  that  their  policies 
are  better  drawn  in  future.  The  defendants  allege  that  they 
have  paid  into  court  the  money  which  is  due  on  the  policy 

(»)  10  W.  R.,  87.  (*)  6  D.  M.  G.,  489. 

CO  Law  Rep.,  2  Eq.,  466.  (*)  84  Beav.,  498. 

if)  1  Ch.  D.,  611. 
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under  the  act  for  the  relief  of  trustees,  and  that  that  is  a 
discharge. 

Now,  what  is  the  position  of  the  company  under  the 
policy  ?  It  is  a  policy  under  the  seal  of  the  company,  signed 
oy  three  directors  and  countersigned  by  the  secretary,  and 
is  in  the  form  of  a  deed-poll.  It  provides  that  *'  the  capital, 
stocks,  and  funds  of  the  said  company  shall  be  subject  and 
liable  to  pay  and  make  good  the  aforesaid  sum  of  £600  to 
the  assured,  his  heirs,  executors,  or  assigns,  within  three  cal- 
endar months  next  after  the  decease  of  the  assured  shall 
have  been  certified  and  proved  to  the  reasonable  satisfaction 
of  the  company."  What  does  that  meant  Of  course  it 
means  that  the  money  shall  be  paid.  It  is  absurd  to  read 
these  words  in  the  policy,  ''subject  and  liable  to  pay^,"  as 
meaning  that  it  is  not  to  be  paid.  It  must  be  considered 
that  the  stock  of  the  company  shall  be  applied  in  payment 
of  the  amount  due  on  the  policy,  or  that  they  shall  pay  it 
out  of  the  stock. 

I  have  no  doubt  that  no  such  contention  as  that  raised 
here  would  have  been  raised  if  the  action  had  been  brought 
at  common  law  before  the  passing  of  the  Judicature  Act. 
Nothing  could  be  more  fatal  to  the  interests  of  this  company 
than  to  hold  that  they  are  mere  trustees  who  have  executed 
an  equitable  assignment  of  their  stock  in  favor  of  every 
policy  holder.  How  they  could  deal  with  their  assets,  or 
carry  on  their  business,  if  that  was  the  eifect  *of  the  [84 
policy,  I  am  utterly  at  a  loss  to  understand.  I  decide  that 
it  is  meant  to  be  an  ordinary  policy  of  insurance,  and  that 
it  is,  In  fact,  a  covenant  to  pay  so  far  as  the  capital  and 
stock  of  the  company  will  extend. 

That  being  so,  what  is  the  position  of  the  company  ?  Why, 
the  company  is  the  debtor,  and  the  assignee,  or  legal  per- 
sonal representatives  of  the  assured,  is  the  creditor;  and  I 
should  nave  thought,  but  for  some  authorities  which  have 
been  cited,  that  that  point  was  too  plain  for  argument,  but 
this  case  shows  that  what  is  too  plain  for  argument  to  one 
mind  is  not  too  plain  for  argument  to  another  mind,  and 
that  after  argument  a  case  may  be  decided  in  a  different  way 
by  one  judge  from  what  it  would  be  decided  by  another 
judge.  Therefore,  with  the  modesty  which  ought  to  be  felt 
by  one  judge  in  speaking  of  the  decision  of  other  judges,  I 
may  be  allowed  to  say  that  I  am  speaking  of  the  impression 
on  my  own  mind,  and  therefore  I  say  it  is  not  clear  to  my 
mind,  although  I  decide  the  other  way,  that  other  judges 
are  wrong.  But  I  am  happy  to  say  on  looking  over  the 
authorities  that  they  are  not  all  one  way. 
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There  is  a  case  decided  by  Lord  Cranworth  while  Lord 
Chancellor,  Desboroughv.  Iiarris{^\  where  he  treated  the 
company,  who  had  granted  an  ordinary  policy  of  insurance, 
as  a  debtor,  and  the  person  entitled  to  receive  the  purchase- 
money  as  a  creditor,  and  discussed  their  rights  on  that  foot- 
ing throughout ;  so  that  the  view  I  take  is  sanctioned  by  very 
high  authority.  Nor  do  I  find,  when  I  come  to  examine  the 
authorities  closely,  that  a  different  view  is  taken  of  the 
position  of  the  parties. 

In  the  case  of  In  re  Hall  (•)  Lord  Hatherley,  then  Vice- 
Chancellor,  incorrectly,  in  my  opinion,  apprehended  the 
effect  of  a  policy  of  insurance.  In  that  case  an  insurance 
company  had  paid  in  a  sum  of  money  under  the  Trustee 
Relief  Act,  and  the  Vice-Chancellor  says  that  "it  had  been 
held  that  a  mere  stakeholder  could  pay  in  a  fund  under  the 
Trustee  Relief  Act,  and  therefore  tne  company  were  justi- 
fied in  so  doing."  He  does  not  mention  the  authority  where 
it  had  been  so  neld ;  but  even  if  that  were  so,  a  debtor  is  not 
in  the  position  of  a  mere  stakeholder,  even  where  the  cred- 
itor has  dealt  with  the  debt  so  as  to  make  two  claims  to  it. 
85]  *He  may  interplead,  and  in  that  sense,  and  in  that  way, 
and  to  that  extent,  may  be  described  incorrectly  as  a  stake- 
holder ;  but  that  is  a  peculiar  case,  and  an  ordinary  debtor 
cannot  be  considered  a  stakeholder.  But  when  I  come  to 
look  at  the  case  of  In  re  Hall  (*)  I  find  it  was  not  an  ordi- 
nary policy ;  it  was  a  family  policy,  and  it  seems  to  havH 
been  tnought  that  there  was  something  peculiar  or  special 
about  the  case. 

The  matter  came  before  Lord  Romilly  in  the  case  of  In  re 
Uniied  Kingdom  Life  Assurance  Company  (').  What  hap- 
pened there  has  happened,  according  to  my  experience,  very 
often.  An  eminent  Queen^s  counsel,  now  Lord  Justice  Bag- 
gallay,  and  Mr.  Everitt,  were  counsel  for  the  petitioners, 
and  Mr.  Caldecott,  who  was  counsel  for  the  respondents,  the 
Aldersons,  who  brought  in  a  claim  ;  he  took  the  point  that 
they  were  not  liable  to  pay  the  costs  because  the  Trustee 
Relief  Act  did  not  apply.  It  was  not  the  company  who 
took  the  objection  ;  it  was  not  the  trustees  who  took  the  ob- 
jection, but  he  took  the  objection  to  avoid  the  payment  of 
costs,  so  that  he  was  not  in  a  very  favorable  position.  Mr. 
Wickens,  for  the  insurance  company,  as  to  the  right  to  pay 
in  under  the  Trustee  Act  cited  la  re  Hall.  Then  the  Mas- 
ter of  the  Rolls    said(*)  "that  he  concurred  with  Vice- 

(1)  5  D.  M.  A  G.,  439.  (»)  84  Beav.,  498. 
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Chancellor  Wood  that  mere  stakeholders  might  pay  money 
into  conrt  under  the  Trustee  Relief  Act,  though  they  might 
not,  strictly  speaking,  be  termed  trustees.  He  ordered  the 
costs  of  the  company  of  and  relating  to  the  payment  into 
court,  and  of  this  application,  as  between  solicitor  and  client, 
and  the  costs  of  the  petitioners,  to  be  paid  by  the  respon- 
dents, the  Aldersons."  So  that  he  agreed  that  they  were 
not  trustees.  He  said  they  were  mere  stakeholders,  and 
he  concurred  with  Vice-Cnancellor  Wood.  He  did  not 
really,  as  far  as  I  can  see,  give  a  judicial  judgment  on  the 
matter.  It  is  a  case  in  which  he  was  not  very  anxious  to 
decide  favorably  to  the  objecting  party,  and  he  ordered  the 
respondents  to  pay  the  costs,  which  they  ought  to  have  paid 
in  any  event.  No  doubt  it  might  have  required  a  bill  to 
make  them  pay  them.  That  is  all  he  decided.  As  I  under- 
stand, he  thought  they  were  not  strictly  trustees,  but  that 
the  act  applied  to  a  mere  stakeholder  though  not  a  trustee. 
*Then  when  the  matter  came  before  Vice- Chancellor  [86 
Wood  in  the  case  of  In  re  WebVs  Policy  {^\  it  came  in  this 
way:  there  were  some  very  important  questions  to  be  argued 
out  between  the  parties.  They  did  not  object  at  all ;  it  was 
principally  desired  to  take  the  opinion  of  the  court,  they  all 
took  the  benefit  of  the  payment  into  court,  they  did  not  ob- 
ject to  pay  the  costs  of  the  company,  but  they  did  object 
to  pay  the  costs  as  between  solicitor  and  client,  and  that  is 
how  the  question  came  to  be  decided.  Mr.  Wickens,  for  the 
Assurance  Company,  argued  *'that  the  company  were  en- 
titled to  costs  as  between  solicitor  and  client.  In  an  inter- 
pleader suit  no  doubt  the  plaintiff  w^as  entitled  to  costs  only 
as  between  party  and  party,  but  the  intention  of  the  framers 
of  the  Trustee  Act  (10  &  11  Vict.  c.  96,  s.  1)  was  not  to  sub- 
stitute a  proceeding  for  an  interpleader  suit.  It  was  rather 
to  substitute  a  proceeding  for  a  suit  to  administer  a  trust 
and  to  relieve  persons  who  held  moneys  belonging  to  others 
in  their  hands;"  and  he  cited  In  re  United  Kingdom  Life 
Assurance  Company  (*).  There  Yice-Chancellor  Wood  ob- 
served, '*I  think  the  question  was  argued  before  me,  and 
decided  in  a  case  of  In  re  HalU^),'*^  The  argument  on  the 
other  side  was  that  the  company  were  stakeholders,  and 
were  to  have  their  costs  as  between  party  and  party.  The 
Vice-Chancellor  consulted  the  Master  of  the  Rolls,  the  Mas- 
ter of  the  Rolls  having  relied  upon  him  in  la  re  Hall^  and 
what  he  says  is  this (') :  "I  observe  that  in  the  case  of  In  re 
United  Kingdom  Assurance  Company,  where  the  Master 

•   C)  Law  Rep.,  2  Eq.,  456.  (»)  10  W.  R.,  87. 

(«)  84\Beav.,  493.  (*)  Law  Rep.,  2  Eq.,  458,  459. 
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of  the  Rolls  had  to  determiae  upon  the  propriety  of  pay- 
ment into  court  by  an  insurance  company  of  the  proceeds  of 
a  policy,  his  Lordship  decided  that  a  stakeholder  of  this 
description  came  within  the  designation  in  the  act  of  ^trus- 
tees, executors,  administrators,  or  other  persons  having  in 
their  hands  any  moneys  belonging  to  any  trust ; '  and  he  ap- 
pears to  have  given  the  company  their  costs  as  between  so- 
licitor and  client  without  any  argument."  Then,  after 
saying  that  the  Master  of  the  Rolls  agreed  with  him,  he 
goes  on:  '*The  object  of  the  act  was  to  relieve  not  only 
trustees,  executors,  and  administrators,  but  other  persons 
having  trust  moneys  in  their  hands,  and  to  enable  them  to 
obtain  a  cheap  and  efficacious  mode  of  having  the  rights 
87]  *of  the  parties  settled.  It  is  in  every  way  desirable 
that  this  form  of  proceeding  should  be  encouraged  rather 
than  otherwise."  He  does  not  decide  they  are  trustees 
although  they  have  trust  moneys,  but  he  says,  '^  the  Master 
of  the  KoUs  has  decided  that  it  was  desirable  to  encourage 
this  form  of  proceeding,"  and  that  is  all.  I  may  say  neither 
judge,  in  fact,  said  there  was  a  trust.  The  case  arises  on  a 
very  plain  act  of  Parliament,  and  it  appears  to  me  that  it  is 
a  case  of  an  ordinary  debtor,  not  a  stakeholder,  for  a  debtor 
cannot,  except  in  a  very  limited  sense,  be  called  a  stake- 
holder, although  he  can  file  a  bill  of  interpleader  where  the 
creditor  has  so  dealt  with  the  debt  that  he  cannot  find  out 
whose  debt  it  is,  and  in  that  sense  he  is  sometimes  called  a 
stakeholder. 

That  being  the  position  of  matters,  I  have  only  to  look  at 
the  act  of  Parliament.  I  must  sa^f  that  the  act  of  Parlia- 
ment is,  to  my  mind,  very  plain  indeed.  The  'trustees, 
executors,  administrators,  or  other  persons  having  in  their 
hands  any  moneys  belonging  to  any  trust  whatsoever,"  are, 
after  describing  the  instruments  creating  the  trusts,  to  pay 
into  court  to  the  credit  of  the  trust.  Therefore  it  must  be 
moneys  subject  to  some  trust.  That  is  what  they  are  to  do, 
and  they  are  to  pay  it  into  court  "in  the  matter  of  the  par- 
ticular trust"  (describing  the  trust  by  the  names  of  the 
parties).  What  trust  is  it  that  these  people  are  to  describe, 
or  under  which  they  are  to  pay  in  ?  It  is  well  to  see  from 
the  affidavit  of  the  trustees  what  it  was. 

It  is  in  the  matter  of  the  trusts  of  a  sum  of  money  secured 
by  a  policy.  What  trust  was  created  by  the  policy  ?  I 
asked  the  counsel  for  the  defendant  to  tell  me  what  the 
trusts  were,  if  there  were  any.  There  is  no  trust  at  all.  It 
is  simply  to  pay  to  the  assured,  his  heirs,  executors,  or  as- 
signs.    It  is  not  within  the  act  at  all.     That  answers  the 
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question  at  once.  There  is  no  trust  declared  of  it,  and  what 
tne  act  means  is  very  plain  ;  it  is  constructive  trusts.  The 
words  are  "trustees,  executors,  administrators,  or  other 
I)ersons  having  any  moneys  belonging  to  any  trust,"  and 
they  apply  to  persons  holding  moneys  subject  to  a  trust, 
and  not  knowing  what  to  do  with  them,  and  there  is  no 
question  whether  they  can  be  called  trustees.  It  does  not 
appear  to  me  that  there  is  any  trust  declared  of  this  insur- 
ance policy,  or  any  trust  to  which  the  act  could  apply. 
That  being  so,  I  decide,  *by  no  means  disagreeing  with  [88 
the  view  entertained  by  Ijord  Romilly,  although  probably 
disagreeing  with  the  view  expressed  by  Vice-Chancellor 
Wood,  that  these  defendants  were  not  trustees,  and  certainly 
not  trustees  under  the  instrument  with  which  we  have 
to  deal. 

I  now  come  to  the  next  point.  It  is  said,  and  said  with 
truth,  that  there  were  all  sorts  of  difficulties  raised,  and  that 
the  defendants  might,  if  they  thought  fit,  have  said,  "We 
will  not  pav  you  unless  you  prove  your  title ; "  but  if  they 
had  done  that,  they  must  have  paid  the  costs.  If  a  debtor 
says  to  his  creditor,  "  I  am  not  satisfied  with  your  title,  you 
have  a  title  derived  through  a  course  of  time,  some  parts  are 
of  doubtful  construction,  some  of  doubtful  authenticity,  I 
require  you  to  prove  your  case,"  the  creditor  may  say,  "I 
will  bring  an  action  and  prove  my  case,"  but  the  debtor  is 
liable  to  pay  the  costs. 

It  is  a  very  useful  practice  for  the  creditor  to  show  his 
title  to  the  debtor  before  bringing  his  action.  What  I  am 
about  to  say  is  not  intended  to  encourage  people  to  bring 
actions  on  policies  of  insurance  without  adopting  that  course, 
but  I  say  if  they  had  adopted  that  course  in  tnis  case,  and 
the  company  had  not  been  satisfied,  and  the  plaintiff  brought 
an  action,  the  plaintiff  would,  in  nny  opinion,  have  obtained 
his  costs  as  a  matter  of  course.  No  argument,  in  my  opin- 
ion, can  be  founded  on  the  fact  that  there  were  dimcufties 
as  to  title. 

Then  I  come  to  the  next  point.  The  creditor  delayed  a 
long  time  after  giving  notice  to  pay  before  bringing  action. 
Here,  again,  I  must  consider  what  the  company  did.  If  the 
defendant  company  had  come  and  offered  to  pay  the  money, 
and  stayed  the  action,  I  am  not  prepared  to  say  that  I 
should,  as  a  matter  of  course,  have  given  the  plaintiff  his 
costs.  It  is  not  for  the  court  to  encourage  vexatious  litiga- 
tion. But  the  company  paid  the  money  into  court  under 
the  Trustee  Relief  Act,  and  disputed  the  plaintiff's  right  to 
succeed  in  the  action.  I  am  not  only  not  satisfied  that  they 
26  Eng,  Rep,  99 
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were  right  in  paying  it  into  court,  but  I  think  the  act  did 
not  apply.  [His  Lordship  then  commented  on  the  facts  of 
the  case,  and  said  that  the  duty  of  the  company  was  to  have 
written  to  the  executors  giving  them  notice  of  the  assign- 
ment, and  asking  them  if  they  disputed  it,  and  telling  them 
that  if  they  did  they  must  take  the  consequences.  His 
89]  Lordship  ^continued  :]  I  think  the  company  had  no 
sufficient  justification  for  not  taking  the  proper  steps  to  as- 
certain whether  there  was  a  dispute  or  not,  instead  of  pay- 
ing the  money  into  court  under  the  Trustee  Relief  Act  It 
follows  from  what  I  have  said  that  the  company  must  pay  the 
amount  with  interest,  and  the  costs  of  the  action.  If  a  peti- 
tion is  put  into  the  paper  for  the  purpose  of  obtaining  an 
order  for  the  fund  to  be  transferred  to  the  company  I  will 
make  the  order. 

There  will  be  judgment  for  £560,  with  interest  at  £4  per 
cent,  from  the  30th  of  January,  1874. 

Solicitors :  W.  W.  Wynne  ;  Lyne  &  Holman, 


[9  Chancery  Division,  89.] 
M.R.,  April  17,  1878. 

Beddow  v.  Beddow.  ; 

[1878    B.     66.] 

Practice — TnjunUicn — Juritdiditm  of  Sigh  Court — Common  Law  Proeedurt  Ad,  1854, 
M.  79,  81,  %%—Judieaiare  Ad,  1878,  «.  25,  9iibB,  S—ArbUraHon—UnfinaM  of  Ar- 
bitrator, 

The  extensive  jurisdiction  of  granting  injnnctions  originally  given  to  the  common 
law  courts  by  the  Common  Law  Procedure  Act,  1854,  ss.  79,  81,  and  82,  is  now 
vested,  by  virtue  of  the  Judicature  Act,  1878,  in  the  High  Court  of  Justice.  All 
acts,  therefore,  which  a  common  law  court,  or  a  court  of  equity  only,  could  formerly 
restrain  by  injunction,  can  now  be  restrained  by  the  High  Court. 

The  jurisdiction  of  granting  injunctions  thus  vested  in  the  High  Court  is  pracUctlly 
unlimited,  and  can  be  exercised  by  any  judge  of  the  High  Court  in  any  case  in  whicn 
it  is  right  or  just  to  do  so,  having  regard  to  settled  legal  reasons  or  principlea. 

The  court  will  restrain  an  aroitrator  by  injunction  from  acting,  in  any  case  in 
which  he  is,  in  the  opinion  of  the  court,  unnt  or  incompetent  to  act 

This  was  a  motion  by  the  plaintiffs,  the  executors  of  a 
testator,  William  Beddow,  deceased,  for  an  injunction  to 
restrain  the  defendant,  Samuel  Hipkins,  from  acting  as 
referee  or  arbitrator  under  the  provisions  of  an  agreement 
dated  the  26th  of  April,  1877,  and  made  between  the  plain- 
tiffs of  the  one  part,  and  the  defendant,  John  Beddow,  of 
the  other  part. 

90]  *The  defendant,  J.  Beddow,  and  the  testator  had  been 
in  partnership  as  brick-manufacturers,  and  upon  the  testa- 
tor's death  the  defendant  Beddow,  in  March,  1877,  agreed 
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with  the  plain tiflfs  to  purchase  the  testator's  share  in  the 
business  upon  a  valuation  to  be  made  by  the  defendant 
Hipkins  on  behalf  of  the  plaintiffs,  and  by  one  Blades,  on 
behalf  of  the  defendant  Beddow.  That  valuation  was  ac- 
cordingly made,  but  notice  having  been  given  prior  to  the 
testator's  death  by  the  London  and  North  Western  Rail- 
way Company  to  take  part  of  the  brickyard  upon  which 
the  partnership  business  had  been  carried  on,  that  part  of 
the  orickyard  was  expressly  excluded  from  the  valuation. 

The  agreement  in  question,  of  the  26th  of  April,  1877,  was 
tlien  entered  into,  by  which  it  was  provided  that  the  amount 
which  should  be  received  from  the  railway^  company  as  com- 
pensation for  taking  any  part  of  the  brickyard  should  be 
apportioned  between  the  plaintiffs  and  the  defendant,  J. 
Beddow,  according  to  the  arbitration  of  Hipkins  and  Blades, 
with  an  ultimate  reference  to  an  umpire  in  case  of  disagree- 
ment. 

On  the  10th  of  August,  1877,  J.  Beddow  attended  at  the 
office  of.  the  plaintiffs'  solicitor  to  pay  the  balance  due  from 
him  to  the  plaintiffs  on  the  original  valuation,  and  paid  the 
whole  in  cash  except  £197,  for  which  he  offered  trade  ac- 
ceptances to  that  amount.  The  plaintiffs,  however,  refused 
to  take  the  acceptances,  whereupon  Hipkins,  who  was  pres- 
ent, offered  to  give  his  check  for  the  amount,  he  taking  the 
acceptances  in  exchange.  The  plaintiffs  assented  to  this 
offer,  and  accordingly  took  Hipkins'  check  for  £197,  which 
was  made  payable  to  J.  Beddow' s  order  and  indorsed  by 
him.  It  was,  at  the  same  time,  arranged  that  the  plaintiffs 
should  not  present  the  check  for  twenty- one  days,  in  order 
to  give  Hipkins  time  to  get  the  bills  paid  or  discounted. 

After  the  expiration  of  the  twenty-one  days,  Hipkins' 
check  was  presented  for  payment  at  his  bankers'  but  was 
dishonored,  and  the  amount  of  it  was  afterwards  paid  to  the 
plaintiffs  by  J.  Beddow  himself. 

Hipkins  had,  immediately  upon  receiving  the  acceptances, 
discounted  them,  but  he  tailed  to  apply  the  proceeds  in 
meeting  the  dishonored  check.  Hipkins  having,  under  these 
circumstances,  become  indebted  to  J.  Beddow  for  the  amount 
of  the  check,  an  ^agreement  was  entered  into  between  [91 
them  by  which  a  boat  and  certain  castings  were  accepted  by 
Beddow  in  part  payment  of  the  debt,  ana  the  balance  was  to 
be  paid  by  Hipkins  in  monthly  instalments  of  £2  each.  The 
amount  of  the  debt  now  remaining  due  was  £178  15^.  Sd.y 
secured  by  Hipkins'  promissory  note. 

The  plaintiffs,  considering  that  Hipkins  had  placed  him- 
self in  such  a  position  with  regard  to  the  defendant  Beddow 
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as  that  he  would  not  in  all  probability  exercise  his  duties  as 
their  arbitrator  with  impartiality,  requested  the  defendant 
Beddow  to  substitute  a  new  .arbitrator.  He,  however,  in- 
sisted on  Hipkins  acting  as  the  plaintiffs'  arbitrator,  where- 
upon the  plaintiffs  brought  the  present  action  for  Hipkins' 
removal,  and  for  leave  to  substitute  a  new  arbitrator  or  ref- 
eree in  his  place ;  and  they  now  moved  in  the  terms  above 
mentioned. 

Chittp,  Q.C.,  and  Warmington,  for  the  plaintiffs. 

Millar^  for  the  defendant  Beddow :  The  court  has  no 
jurisdiction  to  remove  an  arbitrator  except  on  the  ground  of 
corrupt  conduct.  The  mere  fact  that  the  arbitrator  is  in- 
debted to  one  of  the  parties  does  not  render  him  incom- 
petent to  act  so  as  to  give  the  court  jurisdiction  to  remove 
him  :  Morgan  v.  Morgan  {') ;  Drew  v.  Drew  (*) ;  Russell  on 
Arbitration (').  I  admit  an  arbitrator  maybe  removed  on 
the  ground  of  corruption,  Malmesburg  Railway  Company 
V.  Budd{*) ;  but  there  is  no  such  case  made  here. 

W.  S.  Oweriy  for  Hipkins,  expressed  his  willingness  to 
retire,  if  both  parties  consented  to  his  doing  so. 

Jessel,  M.R.:  This  case  no  doubt  raises  an  important 
(juestion,  though  as  often  happens,  the  pecuniary  interests 
involved  are  comparatively  small.  The  first  question  is, 
what  is  the  jurisdiction  of  the  court  in  general?  It  is  to  be 
remembered  that  the  jurisdiction  of  the  Court  of  Chancery 
92]  to  grant  injunctions  was  formerly  limited;  it  *was 
limited  by  the  practice  of  different  chancellors.  The  juris- 
diction was  never  extended  in  modern  times  beyond  what 
was  warranted  by  the  authorities ;  and  in  course  of  time 
various  vexatious  and  inconvenient  restrictions  were  adopt- 
ed. The  granting  of  an  injunction  was  always  looked  upon 
as  an  extraordinary  exercise  of  jurisdiction,  but  it  is  not  so 
now.  One  of  the  most  useful  functions  of  a  court  of  justice 
is  to  restrain  wrongful  acts ;  and  a  power  of  this  kind  was 
given  to  the  common  law  courts  in  the  largest  terms  by  the 
Common  Law  Procedure  Act,  1854,  s.  79.  That  section 
says,  ''In  all  cases  of  breach  of  contract  or  other  injury, 
where  the  party  injured  is  entitled  to  maintain  and  has 
brought  an  action,  he  may,  in  like  case  and  manner  as  here- 
inbefore provided  with  respect  to  mandamus" — there  is  no 
limit  beyond  this,  that  the  section  onl^  applies  to  a  common 
law  action — "claim  a  writ  of  injunction  against  the  repeti- 
tion or  continuance  of  such  breach  of  contract,  or  other  in- 
jury, or  the  committal  of  any  breach  of  contract  or  injury 

(»)  1  Dowl.,  611.  C)  4th  ed.,  p.  103. 

O  H.  L.,  March  8,  1866.  {*)  2  Ch.  D.,  118. 
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of  a  like  kind,  arising  out  of  the  same  contract  or  relating 
to  the  same  property  or  right." 

And  the  Slst  section  sa^s  that  ''In  such  action  jadgment 
may  be  given  that  the  writ  of  injunction  do  or  do  not  issue, 
as  justice  may  require ; "  that  is  to  say,  as  to  the  iudge  may 
seem  right  accorcfin^  to  law.  That  is  confirmed  by  the  82d 
section,  which  provides  that  it  shall  be  lawful  for  the  plain- 
tiff at  any  time  after  the  commencement  of  the  action  to 
apply  ex  parte  to  the  court  or  a  judge  to  restrain  the  de- 
fendant from  the  repetition,  continuance,  or  committal  of 
any  wrongful  act ;  and  that  such  writ  may  be  granted  or 
denied  by  the  court  or  judge  upon  such  terms  ''as  to  such 
court  or  iudge  shall  seem  reasonable  and  just.''  What  is 
reasonable  and  just  is  the  only  limit.  No  doubt  the  Court 
of  Chancery  was  not  ori^nally  limited  by  any  other  terms ; 
but  the  instances  in  which  an  injunction  might  be  granted 
were  decided  by  that  court,  and  there  were  certain .  well 
known  cases  in  which  it  was  settled  that  the  court  ought 
not  to  grant  an  injunction.  All  that  is  covered  by  the  Com- 
mon Law  Procedure  Act,  even  in  those  cases. 

That  being  so,  when  we  come  to  the  Judicature  Act,  1873, 
we  find  this :  First,  all  jurisdiction  whatever  which  was  ex- 
ercised by  aiiy  of  these  courts  is  transferred  to  the  new  court. 
Next,  all  acts  *of  Parliament  applying  to  any  one  of  [93 
the  old  courts  apply  to  the  Hign  Court  of  Justice,  which 
consequently  has  jurisdiction  to  grant  injunctions  whenever 
it  may  seem  just. 

Now  I  relj  upon  those  provisions,  because  they  seem  to 
me  to  explain  the  26th  section  (sub-sect.  8)  of  the  Judicature 
Act,  1873,  which  says,  "A  madamus  or  an  injunction  may 
be  granted  or  a  receiver  appointed  by  an  interlocutory  order 
of  the  court  in  all  cases  in  which  it  shall  appear  to  the  court 
to  be  just  or  convenient."  If  this  can  be  done  by  interlocu- 
tory application  d  fortiori  it  can  be  done  at  the  trial  of  the 
action,  on  the  principle  of  ^'omne  majus  continet  in  se 
minusy  Next,  by  tne  Common  Law  Procedure  Act  this 
power  would  have  been  exercised  at  the  trial  as  far  as  it  was 
"just."  The  only  addition  is  that  in  the  Judicature  Act 
you  have  "just  or.  convenient":  not  that  that  would  be  con- 
venient which  was  unjust ;  but  that  in  ascertaining  what  is 
"just"  you  must  have  regard  to  what  is  convenient.  All 
acts,  therefore,  which  a  common  law  court  or  a  court  of 
equity  only  could  formerly  restrain  by  injunction,  can  now 
be  restrained  by  the  High  Court. 

That  being  so,  it  appears  to  me  that  the  only  limit  to  my 
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Sower  of  granting  an  injunction  is  whether  I  can  properly 
o  80.  For  that  is  what  it  amounts  to.  In  my  opinion, 
having  regard  to  these  two  acts  of  Parliament,  I  have  un- 
limited power  to  grant  an  injunction  in  any  case  where  it 
would  be  right  or  just  to  do  so:  and  what  is  right  or  just 
must  be  decided,  not  by  the  caprice  of  the  judge,  but 
according  to  sufficient  legal  reasons  or  on  settled  legal 
principles. 

What,  then,  is  the  complaint  in  this  case?  It  is  this. 
An  arbitrator  nominated  by  the  plaintiffs  becomes  unfit  for 
his  office  by  reason  of  personal  misconduct.  Ought  the 
court  to  decide  that  it  has  not  power  to  interfere  in  a  case  of 
this  kind  I  It  is  a  settled  principle  that  no  inferior  tribunal, 
whether  it  be  a  judge,  an  arbitrator,  or  other  judicial  or 
quasi-judicial  person,  ought  to  be  allowed  to  proceed  in  the 
hearing  of  a  case  which  such  judge  or  arbitrator  is,  for  any 
special  reason,  unfit  or  incompetent  to  hear. 

Now,  one  of  the  well  known  grounds  of  incompetence  is 
personal  interest.  If  in  the  course  of  the  arbitration  it  is  dis- 
covered by  one  of  the  parties,  to  whom  it  was  at  first  un- 
94]  known,  that  the  arbitrator  ^has  a  large  interest  in  the 
subject-matter  of  the  award,  it  is  not  necessary  to  wait  for 
the  award  and  then  take  proceedings  to  set  it  aside,  but  the 
party  may  come  to  have  the  arbitrator  removed. 

Again,  if  personal  unfitness  has  arisen  from  infamy — ^an 
expression  well  known  to  the  common  law — that  is,  perjury 
or  fraud — it  is  clear  that  a  man  will  be  unsuitable  to  exercise 
judicial  or  ^^/a^i- judicial  functions.  Could  it  be  tolerated 
that  in  a  civilized  country  there  should  be  no  remedy  for  a 
case  like  that'll  Under  such  circumstances  there  must  be 
some  means  of  getting  rid  of  an  arbitrator. 

Then,  of  course,  personal  misconduct  less  than  that  which 
has  just  been  suggested  would  suffice.  A  man  may  have  so 
conducted  himself  that,  even  in  the  absence  of  a  legal  convic- 
tion, he  would  be  obviously  unfit  for  the  exercise  of  such 
functions.  It  is  clearly  the  duty  of  the  court  to  interfere  in 
such  a  case.  The  only  question  is  whether  the  arbitrator 
has  so  acted  in  this  case  that  he  is  unfit  to  proceed  with  the 
arbitration.  There  are  very  few  facts,  and  they  are  undis- 
})uted.  [His  Lordship  stated  the  facts  as  above,  and  con- 
tinued :] 

It  is  said  that  this  man  ought  to  be  allowed  to  remain 
arbitrator  after  the  plaintiffs  have  objected  to  him  and  re- 
(][uested  that  he  should  not  act.  I  must  say  that  I  think  he 
is  not  a  fit  person  to  undertake  the  duties  of  arbitrator,  that 
it  is  not  probable  that  he  will  faithfully  and  honestly  dis- 
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charge  his  daty,  and  I  shall  therefore  grant  an  injunction 
in  the  terms  of  the  notice  of  motion. 
The  costs  will  be  costs  in  the  cause. 

Solicitors:  O.  S.  Warmington;  E.  Flux  &  Leddhitter^ 
agents  for  J.  F.  Crump,  Walsall ;  Harper^  Broad  &  Batt- 
cocky  agents  for  W.  T.  Travis,  West  Bromwich. 


[9  Chancery  Division,  96.] 
V.C.M.,  June  26,  1878. 

*Breto;n^  v.  Mockett.  [95 

[1876    B.     81a.] 

Wm — AhtoltUe  Interest — Conntmable  Articles — Farming  Implementa — "Not  aceottrU- 

able  for  DeprecicUion" 

A  testator  gave  to  his  widow  his  personal  estate,  inclnding  his  farming  implements 
and  stock,  lire  and  dead,  for  her  life,  and  declared  that  she  should  not  be  liable  to 
account  for  any  diminution  or  depreciation  in  the  farming  implements  and  stock,  and 
after  her  decease  he  gave  the  residue  of  his  personal  estate  to  his  children : 

Heidf  that  the  widow  took  an  absolute  interest  in  the  farming  implements  and 
stock. 

John  W.  Breton,  of  Hailsham,  Sussex,  by  his  will,  dated 
the  4th  of  November,  1873,  appointed  his  wife,  Emma  Breton, 
executrix,  and  bequeathed  all  his  personal  estate  (including 
all  his  farming  implements  and  stock,  live  and  dead)  unto 
her  for  her  life,  and  declared  that  she  should  be  unimpeach- 
able for  waste,  and  should  not  be  liable  to  account  for  any 
diminution  or  depreciation  in  the  said  farming  implements 
and  stock,  alive  and  dead,  and  after  her  decease  he  be- 
queathed the  rest,  residue,  and  remainder  of  his  personal 
estate  upon  trust  for  his  children. 

The  question  arose  whether  Mrs.  Breton  took  an  absolute 
interest  in  the  farming  stock  and  implements,  so  as  to  be 
entitled  to  the  proceeds  thereof  on  a  sale. 

J.  Pearson^  Q.C.,  and  HumCj  for  the  widow,  relied  on 
Randall  V.  SusseUi^)  and  PhUUpsv.  Beal{*)  as  showing 
that  consumable  articles  could  not  be  given  over. 

Whitehorney  for  the  infant  children :  The  provision  as  to 
depreciation  cannot  give  Mrs.  Breton  the  absolute  interest. 
It  is  decided  that  where  a  business  and  stock-in-trade  is 
given  for  life,  the  stock-in-trade  though  perishable  does  not 
go  absolutely  to  the  donee :  CocJcayne  v.  Harrison  (*). 

[Malins,  V.C:  No  doubt,  if  the  testator  had  given  his 
widow  the  farming  stock  and  implements  without  saying 
that  she  was  ^not  to  be  liable  for  depreciation,  then,  if    [9o 

(*)  8  Mer.,  190.  (S)  Law  Rep.,  18  Eq.,  482;  2  £ng.  R., 

(«)  82  Bear.,  26.  877. 
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there  had  been  a  sale  of  the  articles,  she  could  only  take  the 
income  of  the  proceeds.] 

J.  Pearson,  in  re^ly,  was  stopped  by  the  court. 

Malins,  V.C:  This  gift  must  be  construed  as  the  gift  of 
an  absolute  interest.  Mrs.  Breton  might  allow  every  animal 
on  the  farm  to  die,  and  every  implement  to  wear  out,  and  is 
under  no  obligation  to  repair  or  replace  any  loss  or  wear 
and  tear.  The  executors  would  have  no  right  to  interfere  or 
to  ask  her  whether  she  had  sold  or  given  away  anything 
forming  part  of  the  live  stock  or  implements.  This  must  be 
equivalent  to  an  absolute  gift  of  those  articles  which  ipso 
vsu  consumuntuT.  The  real  intention  of  the  will  is  that  the 
widow  is  to  use  the  farming  stock  for  her  life,  but  she  is  not 
a  mere  tenant  for  life,  but  when  the  articles  get  worn  she 
may  get  rid  of  them.  There  is  no  obligation  for  her  to  carry 
on  the  farm  as  there  was  in  Cockayne  v.  Harrison  (*),  and 
I  decide  accordingly  that  the  children  take  no  interest  in 
the  farming  stock  and  implements. 

Solicitors :  Dawes  &  Sons. 

(I)  Law  Rep.,  13  £q.,  482;  2  Eng.  Rep.,  877. 

See  18  Eng.  Rep.,  792  note;  18  Eng.  Cooke,  664,  and  difltingaiBhing  Patter- 
Rep.,  728  note ;  2  Wms.  on  Executors  son  v.  Ellis,  11  Wend.,  259,  and  Tjson 
(6th  Am.  ed.),  1892  et  seq.,  bottom  p.;  «.  Blake,  22  N.  Y.,  558. 
8  Greenl.  Cruise,  Real  Prop.,  822,  top        The  will  of  S.  bequeathed  to  his  wife 
pa^fing.  the  sum  of  $1,650,  in  lieu  of  dower,  for 

Where  it  is  the  manifest  intent  of  the  her  support  dnrinff  her  natural  life,  or 

testator  to  sever  the  product  from  its  so  long  as  she  shoiud  remain  his  widow; 

source,  a  bequest  of  the  income  of  an  then  "her  said  dower "  to  be  transferred 

estate  will  not  carry  an  absolute  estate  to  testator's  three  children,  fifty  dollars 

in  the  principal :  Bentley  «.  Kauffman,  of  said  sum  to  be  paid  to  the  widow  as 

86  Penn.  St.  R.,  99.  soon  as  practicable  after  the  testator's 

A  will  devising  the  use  and  enjoy-  decease,  and  the  residue  in  about  six 
ment  of  certain  real  estate  to  A.,  "to  months  thereafter  :  Held,  that  the  be- 
be  enjoyed  by  her  during  her  natural  quest  gave  to  the  widow  of  S.  the  use 
life  only,"  and,  after  her  death,  to  her  of  the  $1,650  daring  her  life  or  widow- 
heirs  "  free  and  clear  of  all  liens  and  in-  hood,  with  power  to  apply  so  much  of 
cumbrances  thereon,"  gives  her  only  a  the  principal  as  might  be  necessary  for 
life  estate,  the  intent  of  the  testator  her  support,  but  with  no  further  power 
being  to  create  a  new  stock  of  descent  of  disposition ;  and  subject  to  the  ex- 
at  her  death  :  Slemmer  v.  Crampton,  ercise  of  this  power,  gave  a  remainder 
50  Iowa,  302.  in  the  principal  to  the  children  ;  that 

A  remainder  may  be  limited  upon  a  this  remainder  was  not  repugnant  to 

bequest  of  money,  as  well  as  of  other  the  prior  gift,  and  was  valid  ;  and  that 

personal  property,  and  the  testator  may  upon  the  death  of  the  widow,  the  chil- 

confide  the  money  to  a  legatee  for  life,  dren  were  entitled  to  so  much  of  the 

trusting  to  such  legatee  to  preserve  fund  as  remained  undisposed  of,  for 

the  fund  for  the  l^nefit  of   the  re-  her  support:   Smith  «.  Van  Ostrand,  64 

mainderman ;  in  which  case  the  lega-  N.  Y.,  278,  reversing  8  Hun,  450,  5 

tee  for  life  becomes  trustee  of  the  pnn-  Thomp.  &  Cooke,  664,  and  distinguish- 

cipal  daring  the  continuance  of  the  life  ing  Patterson  v.  Ellis,  11  Wend.,  278 ; 

estate  :  Smith  v.  Van  Ostrand.  64  N.  Y.,  Bell  d.  Warn,  6  Thomp.  ft  Cooke,  601. 
278,  reversing  3  Hun,  450,  5  Thomp.  &        See  18  Eng.  Rep.,  880  note. 
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Upon  the  death  of  S.,  his  widow  re-  have  been  inteD4ed  to  make  clear  any 

ceiyed  from  the  executors  the  money  obscaritj  as  to  the  title  of  the  children, 

bequeathed,  and  with  it  bought  United  M.  gave  to  each  of  his  children  an  equal 

States  bonds,  which  she  held  at  the  portion,  to  each  of  his  sons  a  portion 

time  of  her  death  :    Held,  that  the  chil-  absolutely,  to  each  of  his  daughters  an 

dren  of  S. ,  not  his  executors,  were  en-  estate  for  life  ;  remainder  to  her  lawful 

titled  to  the  bonds,  and  were  the  proper  issue,  subject  to  her  right  to  dispose 

parties  to  bring  an  action  for  their  con-  of  one-half  by  will,  and  subject  to  the 

version  ;  that  the  executors  having  paid  power  in  trust  in  the  executors  to  sell 

over  the  money  as  required  by  the  will,  and  convey;  and  in  case  of  the  death 

were  discharged  from  all  liability  and  of  a  daughter  without  issue,  such  por- 

di vested  of  all  power  concerning  it :  tion  of  her  share  as  she  had  not  dis- 

Smith  f>.  Van  Ostrand,  64  N.  T.,  278,  posed  of  by  will,  to  go  to  her  brothers 

reversing  8  Hun,  450,  5  Thomp.  &  C,  and  sisters. 

664,  and  distinguishing  Tyson  «.  Blake,  In  an  action  to  construe  the  will  and 

22  N.  Y.,  558.  codicil ;  held  (Church,  C.  J.,  and  MU- 

See  13  Eng.  R.,  830  note.  ler,  J.,  dissenting)  that  it  was  the  tes- 

M.  by  his  will  devised  the  net  in-  tator's  intention  that  the  e<777>tM  of  each 
come  arising  from  his  real  estate  to  his  daughter's  share  should  be  kept  entire, 
mother  during  her  life,  and  upon  her  and  she  could  not,  during  her  lifetime, 
death  directed  his  executors  to  sell  all  use  up  any  portion  thereof,  but  was 
his  real  estate  with  the  exception  of  simply  entitled  to  the  mcome  ;  that  the 
one  piece,  and  out  of  the  proceeds  to  power  given  to  each  daughter  to  dis- 
pay  his  sister  J.  $20,000,  and  the  red-  pose  of  a  moiety  by  will  did  not  en- 
due to  his  sister  A.  The  mother  died  large  her  estate  during  her  life  ;  but 
during  the  lifetime  of  the  testator,  that  no  trust  was  created  in  the  execu- 
The  testator  died,  leaving  plaintiff  (his  tors  ;  and  that  a  daughter  was  entitled 
brother)  and  the  two  sisters  his  only  to  have  her  share  paid  over  to  her, 
heirs.  After  his  deaUi  the  executor  upon  giving  adequate  security  that  the 
received  the  rent  of  the  real  estate,  corpus  of  said  share  will  be  kept  so 
Plaintiff  claimed  one-third  thereof  and  that  at  her  death  it  may  pass  to  those 
asked  for  an  accounting.  Held,  that  then  entitled:  Livingston  v,  Murray, 
the  will  gave  the  executor  no  title  to  68  N.  Y.,  485,  modifying  4  Hun,  619. 
the  real  estate,  or  right  to  receive  the  Where  an  estate  for  life  is  devised 
rents  and  profits,  but  as  the  sale  was  and  a  power  of  disposition  is  annexed, 
directed  to  be  made  immediately  after  the  fee  does  not  thereby  pass ;  but  it  is 
the  death  of  the  mother,  and  the  dlrec-  otherwise  where  the  estate  is  devised 
tion  was  absolute,  by  this  power  the  generally  with  a  power  of  disposition 
land  was  equitably  converted  into  mon-  annexed. 

ey,  and  would  be  so  regarded,  and  that  A  testator,  having  given  his  wife  the 

the  entire  proceeds  belonged  to  the  use  of  all  his  real  and  personal  estate 

sisters:   Moncrief  «.  Ross,  50  N.  Y.,  for  life,  declared  as  follows :    "I  also 

431,  distinguishing  Germond  v,  Jones,  give  and  bequeath  to  my  beloved  wife 

2  Hill,  569,  1  Sandf.  Ch.,  148.  L.  A.  one-third  of  all  that  may  remain 

The  will  of  M.  directed  that  his  re-  at  the  time  of  her  death  for  to  dispose 

siduary  estate  should  be  divided  equal-  of  as  she  may  see  proper  :"    Held,  that 

]y  among  his  children ;  the  shares  of  the  widow  took  a  vested,  absolute  es- 

the  daughters  "  to  be  secured  to  them  tate  in  such  third  part :  Borden  v.  Dow- 

for  their  separate  use  daring  their  nat-  ney,  85  N.  J.  Law,  74,  affirmed  86  id., 

ural  lives,"  and  in  case  of  one  dying  460. 

without  issue,  so  much  of  her  portion  A  gift  of  a  fund,  with  limitation  over 

"  as  may  remain  at  the  time  of  her  *  *  in  tlie  contingency  of  the  legatee's  dying 

death  "  to  revert  to  the  surviving  chil-  without  leaving  lawful  issue,  entitles 

dren,  etc.,  subject  to  the  right  of  each  the  legatee  to  possession  of  the  fund  : 

daughter  to  dispose  of  one-half  of  her  Hennion  v.  Jacobus,  27  N.  J.  Eq.,  28. 

share  by  will.    By  another  clause  he  The  interest  of  remaindermen  in  per- 

devised  his  retA  estate  to  his  executors  sonal  property  which  is  consumed  by 

in  trust,  to  sell  and  to  apply  the  pro-  use  is  limited  to  such  as  is  left  at  the 

ceeds  as  directed  in  the  will.     By  a  death  of  the  tenant  for  life  :  Ballentlne 

clause  in  a  codicil,  stated  therein  to  v.  Spear,  2  Baxter  (Temi.),  269. 

25  Eng.  Rep.  100 
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Where  a  testator  ordered  his  ^xecu  I  devise  and  beqaeath  to  A.   for  his 

tors  to  paj,  at  his  son's  death,  to  the  comfort,  support,  and  maintenance  dur- 

children  of  his  son,  if  the  latter  should  ing  his  natural  life,  and  at  the  decease 

leave  any  children,  a  sum  of  money,  of  A.,  whatever  of  said  estate  remains 

the  executors.were  ordered  to  invest  the  unexpended  by  him,  then  I  give  and 

money,  and  to  pay  the  interest  during  bequeath  the  same  to  B."     A.  takes  an 

tlie  life  of  the  son  to  the  residuary  estate  for  life,  with  a  power  to  sell  and 

legatees  :    Woodward  t).   Dunster,   27  convey  in  fee  if  necessary  for  his  sup- 

N.  J.  Eq.,  84.  port  and  maintenance  ;  and  the  remain - 

A  bequest  of  a  sum  of  money  gen-  der  over  is  contingent  on  itsnotbecom- 

erally,  without  distinguishing  it  from  ing  necessary  to  exercise  that  power : 

t<>8tator's  other  moneys,  or  mentioning  Johnson  «.  Battelle,  125  Mass.,  453. 
out  of  what  fund  it  is  to  be  paid,  is  a        A.  being  seised  of  lands  by  indentare, 

general  legacy.     A  designation  of  such  "in  consideration  of  natural  love  and 

bequest    in    the   residuary   clause    as  affection,  and  for  the  better  mainte- 

** specific"  legacy  will  not  change  its  nance  of  the  grantees,  conveyed  the 

character  as  general,  where  the  term  premises  by  the  words  '  give,  grant, 

is  evidently  used  by  the  testator  with  alien,    enfeoff    and    confirm'    to    his 

reference  to  the  fact  that  it  was  a  leg-  daughter  H.,  and  B.  her  husband,  to 

acy  of  a  specified  sum  of  money.  the  use  of  H.  for  life,  with  power  to 

Though  as  a  general  rule  the  gift  of  her  to  sell  the  same  in  fee  at  any  time 

the  interest  of  a  fund,   standing  by  if  she  choose  to  any  person  by  deed  or 

itself,  is  a  gift  of  the  corpus,  yet  if  will,  and  the  money  arising  from  such 

from  the  context  of  the  will  it  appears  sale  to  keep  for  her  own  use  and  main- 

that  the  interest  only  was  intended  for  tenance,  and  in  case  the  said  U.  shoold 

the  legatee,  the  gift  of  the  interest  will  not  sell  the  premises,  then  after  her 

not  pass  the  principal.  death  he,  the  said   A.,  conveyed  the 

A  gift  of  $50.000 to  A.,  "the interest  same  to  B.,  the  son-in-law,  for  life, 

thereof  to  be  paid  to  her  during  life,"  and  after  his  death  to  the  heirs  of  the 

and  the  principal  to  her  children  at  her  body  of  H.,   and    his,   her,   or   their 

decease,  does  not  pass  the  corpus  of  the  heirs  and  assigns  forever,   equally  to 

fund  to  A.  be  divided  between  them,  share  and 

As  between  the  tenant  for  life  and  share  alike."    B.  and  H.  took  posses- 

the  remainderman,  the  rule,  at  least  as  sion,  and  afterwards,  for  the  considen- 

to  funds  that  are  not  permanent,  is,  tion    of   five    shillings    by  lease  and 

that  what  is  not  specifically  given  is  to  release,  conveyed  the  premises  to  C.  in 

be  converted  into  money,  if  the  prop-  fee,  in  trust  that  he  should  reoonvey 

erty  and  the  parties  are  not  abroad,  the  same  premises  to  B.  in  fee;  and  C. 

In  this  case  the  testator  has  directed  being  so  seised,  by  virtue  of  such  lease 

the  conversion.  and  release,  on  the  next  day  for  the 

Where  there  is  a  bequest  of  the  in-  consideration  of  ten  shillings    recon- 

come  of  a  sum  of  money  to  one  for  life  veyed  the  premises  to  B. ,  who  after- 

and  then  the  principal  to  another  with-  wards  made  his  will  devising  the  prem- 

out  any  trustee  being  named  in  the  will  ises  to  D.  for  thirty-one  years,  and  died, 

other  than  the  executor,  he  will  be  held  H.  died  without  issue,  and  A.  after- 

to  be  trustee :  Parker  v.  Moore,  25  N.  wards  died  leaving  four  sons  and  four 

J.  Eq.,  228.  daughters  his  heirs-at-law.     In  an  ac- 

A  devise  of  the  use  and  income  of  a  tion  brought  by  the  heirs-at-law  against 
sum  of  money  to  a  person  during  life,  a  tenant  under  D.,  it  was  held  that  H. 
and  upon  his  death  without  issue  the  took  an  estate  for  life,  with  a  vested 
principal  to  revert  to  the  estate  of  the  remainder  in  tail ;  that  the  words 
testator,  gives  to  the  devisee  only  the  "heirs  of  the  body,"  etc.,  were  words 
right  to  the  interest  of  the  money  dur-  of  limitation  and  not  of  purchase,  not- 
ing his  life  :  Matter  of  Fetterhoff,  1  withstanding  the  words  added  "  and  to 
Pearson  (Pa.),  238.  distinguishing  Re-  his,  her  or  their  heirs  and  assigns,"  etc., 
wait  V.  Ulrich,  23  Penn.  St.  R.,  ^8.  which  were  to  be  rejected  as  repug^nant 

Under  a  will  containing  the  follow-  to  the  estate  created  by  the  preceding 

ing  clause  :     "  All  the  rest,  residue  and  words,  and  that  the  power  to  H.  was 

remainder  of  my  estate,  real,  personal  intended  for  her  benefit,  and  was  well 

or  mixed,  of  whatever  name  or  nature,  executed,  and  the  estate  vested  in  B. 
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and  those  claiming  under  bim  :   Brant  amongst  the  testator's  children  by  her, 

V.  Gelston,  2  Johns.  Cas.,  884.  at  her  decease,  as  she  should  think 

Where  a  testator  made  a  bequest  to  proper.     The  wife  made  no  disposition 

his  wife  of  all  his  estate,  real  and  per-  of  the  estate.      The  children  take  no 

sonal,  **to  have  and  to  hold  during  her  interest  in  the  estate  under  the  will : 

life,  and  to  do  with  as  she  sees  proper  Crossling  v.  Crossling,  2  Cox's  Chj., 

before  her  death,"  the  wife  took  a  life  396. 

estate  in  the  property,  with  only  such        Devise  to  A. ,  the  testator's  wife,  for 

power  as  a  life  tenant  can  have,  and  life,  then  B.  at  her  disposal,  provided 

her  conveyance  of  the  real  property  it  be  to  any  of  his  children,  gives  an 

passed  no  greater  interest:    Brant  v.  estate  for  life,  with  a  power  to  dispose  of 

Virginia,  etc.,  93  U.  S.,  326.  the  fee.     And  where  such  devisee,  with 

A  testatrix,  by  her  will,  devised  and  an  after  taken  husband,  did,  by  lease 
bequeathed  all  the  rest,  residue  and  and  release,  and  fine,  convey  the  prem- 
remainder  of  her  estate  ''  unto  my  be-  ises  to  a  trustee  and  his  heirs,  to  the 
loved  husband,  Thomas  Scott,  but  such  use  of  the  wife  for  life,  without  im- 
part thereof  as  he  may  have  at  the  peachment  of  waste  ;  remainder  to  her 
time  of  his  decease,  I  give,  devise  and  daughter  by  her  first  husband,  and 
bequeath  unto  my  niece  Mary  Louise  the  heirs  of  her  body,  remainder  to  the 
Ledyard,  and  my  nephew  Guy  Carlton  son  by  her  first  husband  and  his  heirs  ; 
Ledyard  :*\  Held,  that  the  husband  this  was  adjudged  a  good  execution  of 
took  an  estate  for  life  in  the  property  the  power :  Tomlinson  v.  Dighton,  1 
described  in  the  will,  with  power  to  Peere  Williams,  149. 
sell  and  dispose  of  the  same  so  far  as  A  testator  devised  a  messnaffe  to  his 
necessary  to  secure  to  himself  the  full  wife  for  her  life,  she  keeping  the  same 
beneficial  enjoyment  thereof,  and  that  in  repair,  and  after  her  death  to  his 
the  nephew  and  niece  were  entitled  to  brothers  and  sisters  ;  and  gave  her,  in 
what  might  remain  undisposed  of  by  case  she  shall  stand  in  need,  full  power 
him  at  the  time  of  his  death  :  Colt  «.  to  sell  all  his  estate,  real  as  well  as 
Heard,  10  Hun,  189.  personal,  for  her  comfortable  support : 

Defendant's  testator,  by  his  will,  de-  Held,  that  the  wife  took  only  a  life 
vised  to  his  wife  and  two  youngest  estate,  with  a  power  to  sell  depending 
children  ail  his  personal  property,  and  on  a  contingency.  It  is  incumbent  on 
the  use  of  a  farm  until  June  29,  1890,  those  claiming  under  the  wife  to  show 
and  directed  his  executor,  within  two  that  the  power  was  well  executed,  and 
years  from  that  date,  to  sell  the  farm  that  the  contingency  has  happened  ; 
and  divide  the  proceeds  among  certain  and  whether  the  contingency  has  hap- 
persons  named  in  the  will :  Held,  pened  is  a  question  for  uie  jury.  Evi- 
(1),  that  the  widow  and  children  took  dence  that  the  wife,  who  was  also 
an  estate  for  years  in  the  farm,  and  executrix,  paid  the  debts  of  the  testa- 
that  the  remainder  therein  vested  in  tor,  has  no  tendency  to  prove  that  she 
the  residuary  devisees  named  in  the  was  in  need  ;  whether  an  account  set- 
will,  subject  to  the  execution  of  the  tied  in  the  probate  court  is  the  only 
power  of  sale  ;  (2),  that  the  power  admissible  evidence  to  prove  such  pay- 
vested  in  the  executor,  being  a  mere  ment,  qvaref  Stevens  v.  Winship,  1 
naked  power  of  sale,  did  not  suspend  Pick.,  818. 
the  power  of  alienation,  and  was  valid.        A  power  to  sell  land  can  only  be  ex- 

Tne  will  provided  that  *'  the  per-  ercised  in  the  manner  and  for  the  pre- 

sonal  property  and  use  of  said  farm  to  cise  purpose  declared  and  intended  by 

be    under    the  exclusive  control  and  the  donor  ;  when  the  purpose  becomes 

management  of  my  wife,  without  in-  wholly  unattainable  the  power  ceases  ; 

terference  by  any  person  whatever."  and  this  is  so,  although  the  purpose  is 

Held,  that  a  vidid  power  in  trust  was  defeated  by  the  voluntary  act  of  the 

thereby  created  in  the  wife  :  Blanchard  person  for  whose    benefit  the  power 

T.  Blanchard,  4  Hun,  287,  affirmed  70  was   created :    Hetzel    «.    Barber,   69 

N.  T.,  615,  and  limiting  Beekman  v.  N.  Y.,  1. 
Bonsor,  28  N.  T.,  298.  Testatrix  gives  certain  property,  real 

Testator  devised  a  freehold  estate  to  and  personal,  to  her  husband  for  his  life, 

his  wife  for  her  life,  and  then  directed  with  authority  to  use  the  same  as  he 

that  she  should  dispose  of  the  same  pleases  in  every  respect.  She  then  says : 
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At  the  death  of  my  hnsband  or  before,  purchase-moDey,  the  principal  payable 
if  he  chooses  to  relinquish  his  rights,  I  after  the  death  of  H.  C.  received  the 
give  all  the  land  and  other  property  interest  annually  for  many  years,  and 
to  one  or  more  of  the  children  of  R.,  as  applied  it  to  the  support  of  H.;  she 
he  may  designate  or  authorize,  should  then  assigned  the  bond  and  mortgage 
it  be  necessary;  him  to  make  such  as  collatecal  security  for  the  note  of 
other  diposition  of  the  same  as  he  may  her  husband.  In  an  action  by  the  corn- 
deem  proper,  having  full  confidence  in  mittee  of  H.  to  protect  her  interest  in 
him  that  he  will  do  what  is  right.  R.  the  bond  and  mortgage,  held,  that  as 
was  the  daughter  of  the  husband  by  a  it  appeared  clear  that  the  parties  acqai- 
former  wife.  The  husband  died  in  the  esced  in  and  acted  upon  the  theory  tiiat 
lifetime  of  the  testatrix.  the  will  created  a  trust  in  C.  for  the 

Held,  1.  The  provision  in  favor  of  benefit  of   H.,  no  other  construction 

the  children  of  K.  is  void  for  uncer-  could  be  g^ven  to  it ;  and  the  assignee 

tainty.  could  neither  question  this  constrac- 

2.  The  testatrix  did  not  dispose  of  tiou,  or  the  legality  of  the  trust ;  that 

the  remainder  in  the  property  after  the  C,  save  for  purposes  connected  with 

life  estate  given  to  the  husband ;  but  the  trust,  could  only  assign  her  interest 

authorized  the  husband  to  dispose  of  in  the  securities,  i.e.,  her  right  to  the 

it.     And  as  he  died  in  her  lifetime,  the  principal — and  the   assignee  received 

property  was  not  disposed  of  by  her  them  subject  to  the  rights  of  the  ceMui 

will,  but  passed  to  her  heirs  and  next  mte  trutt :   Beid  «.  Bprague,  73  N.  T., 

of  kin :   Robinson  «.  Allen,  11  Gratt.  457. 

(Va.),  785.  Where  testator  gives  the  net  income 

A  testator  gave  the  residue  of  his  of  a  share  of  the  residue  of  his  estate 
estate  to  his  executors,  in  trust  to  pay  to  a  son  absolutely,  but  not  the  princi> 
the  net  income  to  his  wife  "so  long  as  pal,  disposing  of  the  latter  in  case  the 
she  shall  remain  my  widow  and  my  son  die  without  having  received  it, 
children  shall  be  under  age,  to  be  used  leaving  issue,  and  making  the  payment 
and  applied  by  her  to  the  maintenance,  of  the  principal  to  the  son  entirely  dis- 
Bupport  and  education  of  my  children  cretionary  with  the  executor,  such 
who  may  be  under  age,  but  without  share  does  not  vest  in  the  son  so  as  to 
being  called  upon  to  give  any  account  be  transmissible  in  case  of  the  decease 
of  the  manner  in  which  she  may  have  of  the  son  without  having  received  it. 
applied  it,  as  it  is  my  wish  that  she  Such  share,  in  case  of  the  son's  death 
shall  have  the  absolute  control  of  its  without  issue,  does  not  fall  into  the 
use  and  disposition  so  long  as  she  shall  residue,  but  is  undisposed  of.  Though 
remain  my  widow."  Held,  that  this  the  rule  is,  that  a  general  residuary  be- 
did  not  create  a  sub-trust  in  the  wife,  quest  carries  lapsed  and  void  legacies, 
but  was  only  an  expression  of  confi-  it  is  one  of  the  exceptions  that  It  does 
dence  in  her  as  to  the  use  and  disposi-  not  include  any  part  of  the  residue  it- 
tion  of  the  income.  The  income  was  self,  which  fails  :  Garth waite  v,  Lewis, 
to  be  paid  to  her  without  legal  respon-  25  N.  J.  Eq.,  351. 
sibility  for  its  use  and  disposition,  ivith  In  New  York  it  is  provided  by  stat- 
absolute  control,  and  without  being  ute  (1  R.  8.  733,  §81. 1  Edm.  St.,  683), 
called  to  give  anv  account  of  her  appli-  that  '*  where  an  absolute  power  of  dis- 
cation  of  it.  The  wife  could  not  be  position,  not  accompanied  by  any  trust, 
called  to  account  unless  she  should  be  shall  be  given  by  the  owner  of  a  par- 
guilty  of  malversation  :  Riddle's  Ap-  ticular  estate,  for  life  or  for  years,  such 
peal,  80  Penn.  St.  R.,  258.  estate  shall  be  changed  into  a  fee,  ab- 

J.  devised  and  bequeathed  all  her  solute  in  respect  to  the  rights  of  cred- 

estate  to  her  daughter  C,  with  power  iters  and  purchasers,  but  subject  to  any 

to  convey ;  the  income  to  be  expended  future  estates  limited  thereon,  in  case 

for  the  support  of  H. ,  a  lunatic,  during  the  power  should  not  be  executed,  or 

life,  and  then  the  principal  to  belong  the  lands  should  not  be  sold  for  the  sat- 

to  C.      C.   sold    certain    premises   of  isf action  of  debts." 

which  the  testator  died    seised,   and  If  the  first  devisee  has  the  power,  by 

conveyed   by  deed,   reciting   substan-  the  terms  of  the  will,  to  dispose  of  the 

tially  the  provisions  of  the  will,  re-  property,  he  must  be  considered  the 

ceiving  a  bond  and  mortgage  for  the  absolute  owner,  and  any  limitation  over 
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is  Yoid  for  repugnancy :  Bona  v.  Meier,  tbem  to  convert  the  same  into  money, 

47  Iowa,  607.  and  pay  over  one  half  to  H.  T.  Carr,  a 

Where  A.  devises  all  his  real  and  son  ;  and  the  other  half  to  a  trustee  in 

personal  estate  to  his  wife,  and  in  case  his  will  named,  who  was  directed  to 

of  her  death  without  giving,  &c.,by  invest  the  principal,  and  pay  over  the 

will,  or  otherwise  selling  or  assigning  interest  to  his  son  William  E.  Carr,  for 

the  said  estate,  then  he  devises  the  same  his  use    and  benefit ;  the  testator  de- 

to  his  daughter  D. ,  the  wife  takes  the  clared  the  property  so  placed  in  the 

entire  fee  simple,  both  by  force  of  the  charge  of  the  trustee,  to  be  the  share  of 

word  estate  and  of  the  absolute  power  his  said  son  William  in  his  estate,  and 

given  by  the  will,  and  the  subsequent  that  it  was  to  be  held  for  his  benefit 

limitation    being    repugnant    thereto,  ''  during  his  natural  life,  when  he  may 

either  as  a  remainder  (which  cannot  be  dispose  of  the  same    by  will   at  his 

limited  on  a  fee),  or  as  an  executory  pleasure." 

devise,  to  the  Validity  of  which  it  is  es-  William  E.  Carr  having  died  intes- 

sential  that  it  cannot  be  defeated  by  any  tate,  held,  that  he  took  the  absolute 

act  of  the  first  taker,  the  same  rules  ap-  estate  in  the  one-half  devised  to  his 

ply  whether  the  limitation  is  of  real  or  trustee  subject  to  the  trust,  and  not 

personal  property;  in  either  case  it  is  merely  a  life  estate  therein, 

void.  That  upon  his  death  intestate,  his 

Where  there  is  a  devise  for  life  in  ex-  admiiustrator  was  entitled  to  recover 

press  terms,  a  power  of  disposal  an-  the  same  from  tho  trustee  :  Fox  9.  Carr, 

nexed  does  not  enlarge  it  to  a  fee ;  but  16  Hun,  566. 

where,  to  a^eneral  devise  without  any  A  bequest  of  $10,000  to  a  daughter 

specification  of  the  quantity  of  interest,  to  be  held  by  testator's  executors  in 

an  absolute  power  of  disposal  is  an-  trust  for  her,  the  interest  to  be  paid  to 

nexed,  the  devisee  takes  a  fee  :  Jackson  her  annually,  and  if  she  should  marry 

V.  Robins,  16  Johns.,  637.  and  have  a  child  or  children,  then  after 

A  will  contained  the  following  clause:  her  death  the  $10,000   to  go  to  such 

'  After  payment  of  my  just  debts  and  child  or  children,  passes  the  funds  to 

funeral  expenses,  I  give  and  devise  to  her  executors,  subject  to  her  disposi- 

my  wife  one-third  of  ail  my  real  estate  tion  of  it  by  will  upon  her  death  with- 

to  her  sole  use  and  behoof  forever,  to-  out  issue. 

gether  with  all  the  furniture  or  personal  The  gift  of  the  produce  of  a  fund 

property  now  in  the  house  ;   and  the  without  limit  as  to  time,  passes  the 

other  two-thirds  I  leave  in  her  power,  fund  itself. 

and  bequeath  to  her  for  her  support  Where  there  is  a  ffift  to  children  or 

during  her  lifetime,  and  leaving  it  as  an  other  legatees,  the  shares  being  given 

injunction  on  her  to  divide  it  among  absolutely  in  the  first  instance,  followed 

the  children,  at  her  death,  as  she  deems  by  a  direction  to  settle  the  shares  upon 

best,  and  as  they  deserve."  The  personal  trusts  which  do  not  exhaust  the  whole 

estate  was  insufficient  to  pay  the  debts  interest,  the  legatees  take  their  shares 

and  funeral  expenses,  and  the  admin-  absolutely,  subject  to   the  qualifying 

Istrator  with  the  will  annexed  sold  the  trusts. 

real  estate,  and  had  a  sum  remaining  in  And  where  the  testator  provides  that 

his  hands  after  paying  such  debts  and  the  portion  of  his  daughters  shall  be 

expenses.     Held  that  the  wife  took  an  held  in  trust  by  his  executors  or  other 

estate  in  fee  in  one-third  of  the  residue  ;  persons  appointed  for  the  purpose,  dur- 

that,  as  to  the  other  two-thirds,  she  took  ing  the  life  of  the  daughters,  and  go  to 

at  least  an  estate  for  life,  with  a  pow^r  their  children  or  issue  if  any  they  have 

to  convey  the  fee  and  to  receive  the  at  their  decease,  this  is  regarded  as  a 

proceeds  ;  that  she  was  entitled  to  the  qualification  or  limitation  of  the  estate 

residue  of  the  proceeds  in  the  adminis-  of  such  daughters  only  as  leave  chil- 

trator's  hands  and  to  use  them  at  her  dren  or  issue,  and  will  not  affect  the 

discretion,  for  her  support :  and  that  vested  or  transmissible  character  of  the 

no  tfust  was  created  by  the  will  in  fa-  shares  of  such  daughters  as  die  without 

vor  of  the  children  :  Gibbins  v,  Shep-  leaving  children  or  issue, 

hard,  125  Mass.,  541.  The  fact  of  a  settlement  by  testator 

A  testator  devised  all  his  residuary  in  such  case  to  use  of  a  daughter,  from 

estate  to  his  executors,  and  directed  .he  control  of  any  husband  she  might 
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have,  is  no  eyidence  that  the  testator  benefit.  Assuming  that  the  limitation 
intended  that  she  shoald  have  a  life  over  to  the  living  cliildren  of  the  tea- 
estate  only  :  Gulick  v.  Qulick,  25  tator  in  the  event  that  M.  L.  shall  die 
N.  J.  Eq.,  824,  affirmed  27  N.  J.  £q.,  leaving  no  child  of  her  own,  is  valid 
498.  and  not  void,  as  being  inconsistent  with 

An  absolute  power  of  disi>osal  in  the  the  first  clause  ;  held  1.  That  as  the  be- 
first  taker,  renders  a  subsequent  limi-  quest  over  is  upon  uncertain  contingen- 
tation  repugnant  and  void.  cies  that  may  never  happen,  namely. 

Thus,  where  the  testator,  after  mak-  the  death  of  M.  L.  leaving  no  child  of 

ing  sundry  bequests,  proceeds  as  fol-  her  own  with  living  children  of  the 

lows:   "And  as  to  the  residue  of  my  testator  surviving  her,  the  children  of 

estate,  after  payment  of  my  just  debts,  the  testator,  if  they  take  at  all,  do  so  by 

I  give  and  bequeath  the  same  to  my  way  of  executory  devise  and  not  as 

beloved  wife  .  .  .  and  lastly,  I  further  legatees  in  remainder.     2.  M.  L.  takes 

direct  if  there  be  any  of  my  said  estate  the  bequest  absolutely,  and  is  entitled 

left  after  the  decease  of  my  said  wife,  to  the  possession  thereof.     Her  estate, 

then  the  said  property  left  to  be  equally  if  the  limitation  over  is  valid,  is  liable 

divided  between  G^.  and  T."    Held,  that  to  be  divested  by  the  happening  of  the 

the  residue  of  his  estate,  after  the  pay-  contingencies  named,  and  no  estate  or 

ment    of  his  just  debts  and  legacies,  interest  vests  in  the  possible  legatees 

vested  absolutely  in  his  wife  :  Jones  v.  over  until  such  contingencies  happen. 

Bacon,  68  Maine,  34 ;  S.  C,   28  Am.  8.  Upon  final  settlement  of  the  esUte 

R.,  In.  before  the  death  of  M.  L.,  and  in  the 

A  gift  of  the  income  of  a  fund  with-  absence  of  any  provisions  of  the  will 

out  limitation  as  to  time,  is  a  gift  in  making  it  the  duty  of  the  executor  to 

perpetuity,  and  carries  the  fund  itself,  hold  and  manage  said  legacy,  she  is  en- 

Where  there  is  no  bequest  over,  and  titled  to  receive  the  same.  4.  If  such 
no  restriction  to  the  life  of  the  first  limitation  over  is  valid,  the  children  of 
taker,  the  gift  is  absolute.  Where  it  the  testator  and  not  the  executor,  in  tlie 
is  plain  that  the  intention  of  a  testator  absence  of  a  trust  reposed  in  him,  are 
was  to  give  the  entire  beneficial  interest  the  proper  parties  to  an  action  or  pro- 
of a  bluest  to  his  nephew,  the  fact  ceeding  to  protect  their  contingent  in 
that  he  withheld  the  enjoyment  of  the  terest,  if  any  necessity  for  such  an  ac- 
principal  thereof  until  the  trustee  of  tion  arises :  Lapham  v,  Martin,  33 
the  nephew  should  be  satisfied  that  he  Ohio  St.,  99. 

was  sober  and  industrious  in  his  hab-  A.  bequeathed  a  sum  of  money  for 

its,  in  nowise  affects  the'  question  of  the  purchase  of  a  house  and  lot  for  the 

intention.  use  and  benefit  of  his  wife  and  chil- 

A  testator  bequeathed  a  certain  sum  dren  "during  the  period  she  remains 

to  his  executrix  in  trust,  to  be  safely  my  widow,  and  after  her  death  the  same 

invested,  and  the  income  to  be  paid  to  shall  descend  to  my  heirs  according  to 

his  nephew,   and  authorizing  her,  at  law  ;"  and  in  a  subsequent  part  of  his 

her  discretion,  to  pay  over  to  him  the  will  referred  to  the  above  bequest,  pm- 

fand  itself  :    Held  that  this  was  a  vested  viding  that  "such  life  estate  in  said 

legacy  in  the  nephew  :   Millard's  Ap-  house  directed  to  be  purchased  and  the 

peal,  87  Penn.  St.  R.,  457.  annual  interest  aforesaid  to  be  in  lieu 

In  one  clause  of  his  will,  the  testator  of  dower."    Held,  that  the  widow  took 

bequeathes  to  M.  L. ,  a  married  woman,  an  estate  in  such  house  and  lot  durmiU 

living  with  her  husband,  a  specified  vteft^ita^tf,  under  the  rule  that "  a  clearly 

sum  of  money.    In  a  subsequent  clause,  expressed  intention  in  one  portion  shall 

it  is  provided  that  if  M.  L.  shall  die  not  yield  to  a  doubtful  construction  in 

leaving  no  child  of  her  own,  that  the  another  portion  of   the  same  instru- 

money  shall  be  equally  divided  between  ment." 

the  testator's  living  children,  the  issue  That  in  Pennsylvania,  an  estate  in 
of  his  own  body.  Upon  final  settle-  realty  durante  viduiiate  can  be  created 
ment  of  the  estate,  the  executor  had  without  a  limitation  over  upon  the  mar- 
sufficient  funds  to  pay  all  the  legacies,  riage  of  the  widow,  alUer  as  to  per- 
but  refused  to  pay  M.  L.,  claiming  the  sonalty. 

right  to  hold  the  amount  during  her  That  upon  the  widow's  marriage  the 

life  to  be  placed  at  interest  for  her  land  descended  to  and  became  vested 
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in  the  heirs  at  law  qua  heirs  ;  as  dev-  death ;  held  that  the  premiam  received 

isees  they  woald  onlj  take  upon  the  by  her  on  certain  gold  coin,  belonging 

widow's  death :  In  the  matter  of  Fox,  to  testator's  estate,  was  part  of  the 

1  Pearson  (Penn.),  437.  corpus,  and  not  income,  to  which  she 

A  devise  of  an  express  estate  for  life  as  Ufe  tenant  was  entitled  :  Van  Blar- 

with    general  power  of  disposition —  com  v.  Weiss,  31  N.  J.  Eq.,  788,  and 

*'  without  restriction,  and  without  being  see  cases  cited  in  note, 

accountable  for  the  same" — whatever  A  trust  deed  of  real  and  personal 

might    be  its  construction,  if  uncon-  estate  dir^ted  and  empowered  the  trus- 

trolled  by  statutory  provisions,  is,  by  tees  to  take  possession  of  the  real  estate, 

the  express  words  of  the  statute  (Rev.  manage,   let,   demise,    repair,    insure. 

Code,  ^  1595),  enlarged  into  an  absolute  mortgage  and  sell  the  same  ;   and  to 

estate  m  fee,  only  in  favor  of  creditors  receive,  audit  and  settle  all  claims  and 

and  purchasers,  and  future  interests  demands  as  to  the  real  estate,  and  as 

limited  thereon  are  preserved  ;  and  al-  to  the  personal  estate  and  the  income 

though  the  statute  speaks  only  of  lands,  of  the  same,  making  such  compromises 

the  same  rule  of  construction  must  be  or  allowances  as  to  the  same  as  they 

applied  to  both  real  and  personal  prop-  may  think  just ;  and  to  invest  and  keep 

erty  when  given  by  the  same  words  and  invested  the  proceeds  of  any  real  estate 

in  the  same  clause  of  the  will :  Alford  and  also  the  personal  estate  ;  and  to 

«.  Alford,  56  Ala.,  350.  &pply  the  net  rents,  issues  and  profits 

Testator  first  gives  to  his  wife  all  his  of  all  the  trust  property  to  the  use  of 
estate  real  and  personal  during  her  life,  the  grantor  of  tne  trust  for  life,  and 
and  then  says,  if  she  should  marry  upon  her  death  to  convey  the  whole 
again  she  shall  continue  to  enjoy  the  trust  property  according  to  the  provi- 
possession  and  income  of  his  estate,  but  sions  of  the  trust  deed,  which  disposed 
neither  she  nor  her  husband  shall  have  of  the  remainder  in  every  possible  con- 
power  to  sell  or  dispose  of  any  part  of  tingency.  A  part  of  the  principtd  of 
it,  but  the  whole  shall  be  kept  entire  the  trust  property  consisted  of  a  bond 
until  her  death  for  the  uses  afterwards  for  $7,600,  secured  by  a  second  mort- 
mentioned  ;  but  if  he  should  die  pos-  gt^ee  ;  the  first  mortgage  was  foreclosed 
sessed  of  any  property  conveyed  to  him  and  nothing  was  reuized  on  the  second 
by  his  wife  as  heiress  of  her  father,  it  mortgage  ;  and  the  bondsmen  being 
was  not  to  be  considered  as  his  prop-  insolvent,  an  action  was  commenced  by 
erty,  "  but  remain  unto  her  and  at  her  the  trustees  against  the  sole  devisee 
sole  disposal,  at  which  also  should  be  and  legatee  of  the  investor  of  the  seven 
all  his  household  furniture,  family  thousand  five  hundred  dollars.  This 
utensils,  horses,  carriage,  plate,  plated  action  was  compromised,  and  the  whole 
ware,  &c."  Then  comes  the  following  seven  thousand  five  hundred  dollars 
clause  :  "  and  I  do  further  give  and  be-  and  interest  obtained  ;  the  trustees  paid 
queath  unto  her,  to  be  disposed  of  at  their  attorney  in  that  action  five  hun- 
her  death,  one  thousand  pounds,  to  be  dred  dollars. 

raised  out  of  my  property  in  such  man-  One  of  the  trustees  claimed  that  the 

ner  as  she  shall  direct,  giving  prefer-  five  hundred  dollars  should  be  deducted 

ence  to  the  sale  of  personal  estate."  from  the  income,   and  in  accounting 

He  afterwards  gives  to  his  adopted  son  for  the  income  to  the  life  tenant,  de- 

(on  condition  of  changing  his  name),  ducted  the  amount  and  refused  to  pay 

after  the  death  of  his  wife,  '*all  his  es-  it.     Thereupon  the  other  trustees  and 

tate  real  and  personal,  excepting  the  the  life  tenant  commenced  this  action 

above  sum  of  one  thousand  pounds  and  against  the  refusing  trustee,  to  compel 

what  should  afterwards  be  excepted."  him  to  unite  with  the  plaintiff  trustee 

Held,  that  the  one  thousand  pounds  in  paving  to  the  plaintiff  life  tenant 

was  not  an  absolute  legacy  to  the  wife,  four  hundred   and   forty-nine  dollars 

and  she  having  died  without  exercising  and  sixty-three  cents  (being  the  propor- 

the  power  of  appointment,  it  did  not  tion  of  the  five  hundred  dollars  which 

pnss  to  her   personal  representative :  plaintiff  claimed  to  be  chargeable  to 

Flintham's  Appeal,  11  Serg.  &  R.,  16.  principal), and  to  have  that  sum  charged 

Where  the  income  of  all  a  testator's  to  principal  as  a  necessary  payment  for 

property  was  given  to  his  wife  for  life,  its  rescue  and  preservation, 

with  a  gift  over  of  the  princioal  at  her  Held  that,  under  the  terms  and  scope 


800                                     CHANCERY  DIVISION.  [VoL  IX. 

ISIS                                            Breton  y.  Mockett  V.C.M. 

of  the  trust  deed,  the  whole  of  the  five  some  of  which  she  sold,  and  the  stock 

hundred  dollars  was  chargeable  on  and  had  been  added  to  by  breeding.    A  writ 

to  be  paid  out  of  the  income  ;  that  the  of    execution  came  into  the  sheriff's 

equitable  doctrine    of    apportionment  hands  against  her,  and  while  it  wa« 

had  no  application  ;  that  the  trust  deed  there  the  two  other  trustees  took  from 

contained  the  law  governing  the  action  her  a  mortgage  of  all  the  personal  prop- 

of  the  trustees  ;  that  it  was  their  plain  ertj  for  advances  made  by  them  to  her. 

duty  to  pay  the  five  hundred  dollars  The  sheriff  afterwards  seized  under  the 

out  of  the  income ;  and  consequently  writ,  and  the  two  trustees  forbade  the 

that  the  complaint  stated  no  cause  of  sale,  but  it  went  on,  and  one  of  them 

action  for  the  relief  demanded :  Bur-  bought  the  goods,  and  took  a  bill  of 

leigh  «.  Center,  41  N.  Y.  Sup.  Ct.  R.,  sale  from  the  sheriff,  against  whom 

441.  they  then  brought  an  action  for  the 

The  will   of   W.  devised   and  be-  seizure, 

queathed  his  residuary  estate  to  his  Held,  that  they  were  not  estopped 

executors  to  convert  into  money,  and  by  having  purchased  at  the  sale,  out 

after  paying  debts,  eta,  to  pay  the  re-  that  having  taken  the  mortgage  from 

malnder  to  his  children,  in  equal  shares;  the  widow  while  the  writ  was  in  the 

to    his   sons,  their    respective   shares  sheriff's  hands,  they  could  not  allege 

when  they  became  of  age,  or  thereafter,  that  the  goods  were  not  then  hers,  and 

in  such  sums  as  the  executors  should  therefore  that  they  could  not  recover, 

deem  best ;  and  in  case  the  whole  prin-  Held,  also,  that  the  increase  of  the 

cipal  should  not  be  paid  to  them,  or  stock  must  be  subject  to  the  same  rule 

either  of  them,  during  their  lives,  then  as  the  stock. 

the  residue  to  be  "equally  divided  SemibU,  that  the  property  was  liable 
among  and  paid  to  the  persons  entitied  in  the  widow's  hands  to  the  execution, 
thereto  as  their  or  either  of  their  next  which  for  all  that  appeared  might  have 
of  kin,  according  to  the  laws  of  the  been  for  a  debt  contracted  for  the  sup- 
state  of  New  York,  and  as  if  the  same  i>ort  of  herself  and  family :  Peers  e. 
was  personal  property,  and  they  or  Carrall,  19  Upp.  Can.  Q.  B..  329. 
either  of  them  had  died  intestate."  See  Brigham  «.  Bush,  33  Barb.,  596. 
By  another  clause,  it  was  provided  that  A  voluntary  trust  of  personal  ptop- 
if  any  of  the  children  should  die  with-  erty  to  a  trustee,  '*  in  truet  for  herself 
out  issue,  his  or  her  share  should  go  and  children"  being  a  trust  for  a 
to  the  survivors.  One  of  the  sons  died  mother  and  her  children,  is  not  to  be 
before  his  share  had  been  fully  paid,  regarded,  in  its  construction,  in  the 
leaving  a  widow  and  one  child.  same  manner  as  a  trust  to  a  trustee  for 

In  an  action  for  an  interpretation  of  his  or  her  benefit  and  that  of  strangers, 
the  will,  held  (Miller,  J.,  dissenting),  but  the  simple  and  plain  meaning  of 
that  the  widow  was  not  entitled  to  any  the  author  of  the  trust  is  to  be  oonsid- 
portion  of  the  residue,  but  that  the  ered  by  the  court, 
whole  thereof  belonged  to  the  child  :  Irrespective  of  the  fact,  that  (as  was 
Murdock  V.Ward,  67  N.Y.,  887,  revers-  suggested  in  the  case)  there  may  be 
ing  8  Hun,  9,  and  distinguishing  Mer-  beneficiaries  of  the  trust — children  of 
chants,  etc.,  v.  Hinman,  16  How.  Pr.,  the  trustee— who  are  not  now  in  esae^ 
182,  Knickerbocker  «.  Seymour,  46  This  trust — to  Lavinia  Duly/c^lA^^eA- 
Barb.,  198,  and  Dewey  v.  Goodenough',  eflt  of  herself  and  children — must  be 
66  id.,  64  construed  to  be  a  transfer  of  a  fund  to 

One  W.  devised  all  his  personal  es-  the  mother,  to  be  expended  for  her  ben- 

tate  to  three  trustees,  of  whom  his  efit  and  that  of  her  children, 

widow  was  one,  in  trust  to  call  in  and  If  the  mother  should  misapply  the 

convert  the  securities  into  money,  and  fund,  or  refuse  reasonably  to  appropri- 

when  received  to  invest  the  same  as  ate  it  to  the  supply  of  the  wants  of  her 

they  should  think  best,  and  pay  the  children  as  well  as  her  own,  a  court  of 

interest    and    produce  thereof  to  his  equity  would  interfere,  without  hesita- 

widow  during  her  life,  for  the  mainte-  tion,  the  moment  such  a  showing  is 

nance  of  herself  and  his  children.    The  made.     But  there  is  no  intimaiion  of 

widow,  after  the  testator's  death,  re-  this  nature  in   the  petition  :    Duly  o. 

mained  on  his  farm  and  in  possession  Duly,  3  West.  Law  Monthly,  42. 

of   the  stock  and  personal  property,  A  testator  bequeathed  to  his  wife  all 
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his  property  "  in  trost  for  my  children,  indicates  that  the  trust  was  for  some- 

and  at  her  death  to  revert  to  the  sole  use  body  jointly  with  the  children,  and,  I 

of  my  children  in  equal  proportions."  think,  that  somebody  means  herself, 

Held,  that  the  wife   and   children  (the  trustee),  and  I  see  no  reason  to  say 

were  entitled  equally  to  the  income  that  it  should  be  otherwise  than  equally 

during  her  life,  and  that  at  her  death  with  the  children." 
the  children  would  be  equally  entitled        If  a  trustee  under  a  will  is  therein 

to  the  corpus  of  the  estate.     The  wife  authorized  to  sell  real  estate  on  such 

having,  since  testator's  death  in  1854,  terms,  and  in  such  manner,  and  at  such 

been  in  receipt  of  all  the  income  and  time  or  times  as  he  may  think  most  ad- 

thereout  maintained  the  children,  pay-  visable,  the  court  will  *  not  control  his 

ing  portions  of  corpus  to  some  who  direction  in  these  respects,  in  the  ab- 

hi^  attained  their  majority,  keeping  sence  of  evidence  that  he  is  likely  to 

accounts,  which  were  never  objected  to  abuse  his  trust  by  an  arbitrary  or  ca- 

by  the  children,  all  of  whom  at  the  date  pricious  exercise  of  authority  :  Proctor 

of  the  suit  were  of  age,  accounts  were  «.  Heyer,  122  Mass. ,  525. 
nevertheless  directed  of  what  each  was        Where  a  mother  received  a  life  estate 

entitled  to,  and  of  what  had  been  ex-  in  her  father's  property,  which  was, 

g ended  in  the  maintenance  of  each :  after  his  death,  sold,  under  directions 

tevenson    «.    Mclntyre,   5   Victorian  of  the  will,  by  the  chancery  court,  for 

L.  R.  (£q.),  142.  partition,  and  she  purchaseid  a  specific  » 

The  court  said  (p.  146),  "  The  earlier  part  of  the  land,  to  the  extent  of  her 

words  of  the  will,  then,  I  think,  would  interest,  no  money  actually  being  paid, 

leave  the  beneficial  interest  to  the  chil-  it  is  held,  that  though  she  may  after- 

dren  only,  reducing  the  widow  to  a  wards  sell  the  same  to  a  third  party, 

mere  trustee.     But  then  we  have  the  who  has  notice  of  the  proceedings  by 

words    'at    her    death,'  reducing  her  virtue  of  the  chancery  court  records, 

estate  to  a  life  estate.     'To  revert,'  upon  the  death  of  the  mother,  the  chil- 

etc.,   these  words  properly   mean  'to  dren,  who  are  entitled  to  the  interest 

couie  back  to  a  previous  state.'    But  in  remainder,  may  recover  the  same 

here  there  are  only  two  states,  during  from  such  purchaser :  Swan  9.  Finney, 

her  life,  and  after  her  death,  so  that  4  Baxter  (Tenn.),  26. 
'  revert '  must    mean   '  change '  only.        Permanent   improvements,   such  as 

But  it  means  so  that  matters  after,  are  necessary  repairs,  etc.,  will  be  charged 

to  be  different  from  matters  before,  her  to  the  tenant  for  life  when  made  our- 

death  :  and  the  direction  after  deatn  ing  the  life  estate  :  Ballentine «.  Spear, 

being  for  the  sole  use  of  the  children,  2  Baxter  (Tenn.),  269. 


[9  Chancery  Division,  96.] 
V.C.M.,  Jnly  24.  1878. 

Parnall  v.  Parnall. 

[1876    P.     131.] 
WfUr—AhtohUe  Interent^Precatory  Trwtt. 

A  testator  gave  his  wife  the  whole  of  his  real  and  personal  property  for  her  sole 
use  and  benefit,  and  continued,  "  It  is  my  wish  that  whatever  property  my  wife 
miffht  possess  at  her  death  be  equally  divided  between  my  children  "  : 

ilela,  that  this  was  not  a  gift  coupled  with  a  trust,  and  that  the  widow  took  an 
absolute  interest  in  the  property. 

Edwin  Parnall,  of  Exeter,  in  bis  will,  dated  the  23d  of 
November,  1871,  made  the  following  divise  and  bequest : — 

"I  give  and  bequeath  to  my  wife  Ann  Parnall,  after  the 
payment  *of  my  just  debts,  the  whole  of  my  real  and    [97 
personal  property  for  her  sole  use  and  benefit.    It  is  my 
25  Eng.  Bep.  lOX 
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wish  that  whatever  property  my  wife  might  possess  at  her 
death  be  equally  divided  between  my  children/' 

The  widow  claimed  to  be  absolutely  entitled  to  the  prop- 
erty, and  the  question  came  on  to  be  decided  on  demurrer 
whether  the  property  was  aflfected  with  a  trust  for  the 
benefit  of  the  children. 

J.  PearsoUy  Q.C.,  and  Byrne^  for  the  widow,  cited  At- 
torney-OeneiaZ  v.  SaU{') ;  Lechmere  v.  Lavie{*) ;  Bland  v. 
Bland  {*) ;  Wynne  v.  Hawkins  (*) ;  Perry  v.  Merritt  (*) ; 
Cowman  v.  Harrison  (*) ;  as  showing  that  where  there  is  no 
certainty  of  the  subject  of  the  gift  there  can  be  no  gift  ov^er. 

Glassej  Q.C.,  and  CampbeU^  for  the  children,  cited  Hor- 
wood  V.  West{^)\  Le  Mar  chant  v.  Le  Marchanii^) ;  Foley 
V.  Parry  (•).  This  is  a  case  where,  if  the  wife  elects  to  take 
the  property,  she  does  so  on  condition  of  leaving  what  re- 
mains to  her  at  her  death  to  the  children,  as  in  Willis  v. 
Kvmer  ("). 

Malins,  V.C:  In  this  case  there  is  no  precatory  trust, 
for  there  is  not  a  definite  gift  over  as  there  was  in  Le  Mar- 
chant  V.  Le  Marchant,  and  there  is  no  obligation  here  for 
the  widow  to  possess  anything  at  her  death.  In  order  to 
create  a  trust  which  can  be  carried  into  execution  there 
must  be  a  definite  subject-matter.  Here  the  widow  has  a 
right  to  spend  the  whole  of  the  property,  and  so  there  can 
be  no  trust  affecting  it.  This  is  the  principle  on  which  all 
the  cases  cited  from  Attorney-Oeneral  v.  HaU  to  Cowman  v. 
Harrison  proceed.  The  case  of  Horwood  v.  West^  cited  by 
the  other  side,  is  reallv  in  accordance  with  the  other  cases, 
for  there  the  testators  widow  was,  in  the  opinion  of  the 
court,  bound  to  give  all  that  the  testator  left  her  to  the  chil- 
dren after  her  decease.  In  Breton  v.  Mockett{"\  lately 
98]  ^decided  by  me,  I  held  that  where  consumable  articles 
were  given  to  a  widow  for  life,  but  without  any  obligation 
to  keep  them  in  repair,  and  so  that  she  should  not  account 
for  depreciation,  there  could  be  no  gift  over,  but  she  took 
the  absolute  interest.  So  here  I  decide  that  the  children 
take  no  interest,  and  the  demurrer  must  be  allowed. 

Solicitors  for  all  parties :  Clarke^  Woodcock  &  Ryland, 

(»)  Fitzgib.,  814.  («)  10  Hare,  234. 

(«)  2  My.  &  K.,  197.  (')  1  S.  &  S..  887. 

(»)  2  Cox,  849.  («)  Law  Rep.,  18  Eq.,  414. 

(*)  1  Bro.  C.  C,  179.  (»)  6  Sim.,  188;  2  My.  A  K..  188. 

(»)  Law  Rep.,  18  Eq.,  162;  9  Eng.  R..       (»<>)  7  CJi.  D.,  181 ;  23  Eng.  R,  492. 
702.  (»)  Ante,  p.  95. 

^ee  note  to  preceding  case :  also  ante,  462  note. 
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[9  Chancery  Division,  98.] 
V.C.M.,  June  29,  1878. 

Lawes  v.  Lawes. 

[1876     L.     186.] 
Parinerthip  Aecountt —  Variation  of  ArtieUa—3fo9iey  Interests  not  altered. 

By  articles  of  partnership  it  was  aj^ed  that  the  settlement  ot  accounts  should  be 
made  half-yearly,  at  Lady  Day  and  Michaelmas,  and  that  on  the  death  of  a  partner 
his  share  of  the  assets  should  be  taken  at  the  amount  settled  by  the  last  half-yearly 
account  preceding  his  death.  By  a  subsequent  parol  ag^reement  it  was  arranged 
that  the  account  should  be  settled  once  a  year  only,  viz.,  at  Michaelmas  : 

Held,  that  this  variation  in  the  partnership  articles  did  not  affect  the  money  in- 
terests of  the  partners ;  and  that  upon  the  aeath  of  a  partner  in  the  month  of  May 
the  accounts  must  be  settled  up  to  the  previous  25th  of  March. 

This  was  an  adjonrned  summons  on  the  part  of  the  plain- 
tiff, the  representative  of  Thomas  Lawes,  the  testator,  that 
the  defendants,  Thomas  Lawes  and  J.  E.  Randell,  the  sur- 
viving partners  of  the  testator,  might  be  ordered  to  take  the 
partnership  accounts  up  to  the  26th  of  March,  1876,  last 
preceding  the  death  of  tne  testator,  which  took  place  on  the 
20th  of  May,  1876. 

The  testator,  Thomas  Lawes,  and  J.  E.  Bandell  and  the 
defendant  Thomas  Lawes,  entered  into  partnership  in  March, 
1872,  and  partnership  articles  were  then  executed  by  th^pi. 
The  28th  of  such  articles  provided  that  the  partners  should 
within  one  week  from  the  26th  of  March  and  the  29th  of 
September  in  each  year  adjust  all  the  accounts  of  the  part- 
nership, and  make  a  rest  or  settlement  of  the  same,  to  be 
signed  and  agreed  to  by  the  several  partners  in  manner 
therein  prescribed.  And  by  the  3l8t  article  *it  was  [99 
provided  that  in  case  the  retirement  or  death  of  any  partner 
should  occur  after  the  29th  of  September  then  next  (1872), 
that  his  share  and  interest  in  the  partnership  should  be 
taken  at  the  amount  or  sum  which  according  to  the  then 
last  half-yearly  rest  taken  or  to  be  taken  should  appear  to 
have  represented  his  share  with  interest  and  additions  therein 
provided  for ;  and  bv  the  same  deed  it  was  agreed  that  the 
partnership  should  be  deemed  to  have  commenced  on  the 
30th  of  September,  1871. 

The  first  settlement  of  accounts  between  the  partners  was 
made  up  to  the  29tli  of  September,  1872,  but  after  that  it 
was  agreed  between  them  that  it  would  be  more  convenient 
to  have  such  settlement  made  up  on  the  29th  of  September 
only  in  every  year,  and  accordingly  the  rests  or  settlements 
were  made  up  year  by  year  to  the  29th  of  September,  1875, 
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Thomas  Lawes,  sen.,  who  was  the  father  of  Thomas  Lawes 
the  defendant,  died  on  the  20th  of  May,  1876,  and  a  suit  was 
instituted  for  the  administration  of  his  estate. 

A  question  was  now  raised  as  to  how  the  interest  of  Thomas 
Lawes  the  elder  in  the  business  was  to  be  ascertained.  The 
surviving  partners,  J.  E.  Randell  and  Thomas  Lawes  the 
younger,  contending  that  the  interest  of  the  deceased  partner 
was  to  be  taken  at  the  sum  appearing  in  the  balance  sheet 
taken  up  to  the  29th  day  of  September,  1875,  previous  to  bis 
death,  with  interest  and  additions  provided  to  be  added 
thereto  by  the  deed  of  partnership  ;  and  the  plaintiff  in  the 
suit  for  the  administration  of  Thomas  Lawes'  (the  deceased) 
estate,  contending  that  the  estate  was  entitled  to  a  share  of 
the  profits  up  to  tne  26th  of  March  last  preceding  his  death  ; 
or  up  to  the  20th  of  May  when  he  died,  on  the  ground  that 
no  balance  sheet  was  taken  up  to  the  said  25th  of  March. 

Higgins^  Q.C.,  and  (7.  Browne^  for  the  representatives  of 
the  deceased  partner :  The  articles  of  partnership  are  bind- 
ing upon  the  partners,  and  though  for  convenience  they 
might  have  agreed  to  take  the  accounts  only  once  a  year, 
that  did  not  affect  their  interest  in  the  share  of  the  profits 
secured  by  the  articles.  There  is  no  evidence  of  anything 
but  a  parol  agreement,  and  that  is  not  sufficient  to  alter 
100]  *the  strict  terms  of  the  partnership  deed.  The  clause 
as  (o  taking  the  half-yearly  rests  must  either  be  acted  upon 
strictly  or  struck  out  altogether,  and  if  struck  out,  then  the 

Earties  will  be  put  upon  their  common  law  rights,  and  will 
d  entitled  to  share  in  the  profits  up  to  the  day  of  the  death 
of  a  partner. 

Ouisse^  Q.C.,  and  Alexander  and  Golt^  for  the  surviving 
partners :  The  claim  made  by  the  plaintiffs  to  share  in  the 
profits  of  the  business  up  to  the  20th  of  May,  1876,  the  day 
of  the  death  of  Thomas  Lawes  the  elder,  cannot  be  sup- 
ported, for  their  testafcpr^s  estate  cannot  be  entitled,  in  any 
view  of  the  case,  to  share  in  profits  made  after  the  25th  of 
March,  1876 ;  but  we  submit  that  the  executors  are  only  en- 
titled to  the  amount  of  their  testator's  share  as  appearing  by 
the  balance  sheet  taken  on  the  29th  of  September,  1875. 

It  is  clear  that  any  provision  or  clause  in  a  deed  of  part- 
nership may  be  varied  with  the  consent  of  all  the  partners, 
and  there  is  evidence  here  to  show  that  all  the  partners 
agreed  that  their  accounts  should  be  taken,  not  half-yearly, 
but  once  a  year  only — on  the  29th  of  September.  It  is  stated 
in  Mr.  Justice  Lindley's  book('):  ''Any  article,  however 
express,  is  capable  of  being  abandoned  by  the  consent  of  all 

(»)  4tli  eA,  p.  820. 
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the  partners;  and  this  consent  may  be  evidenced  not  only 
by  express  words  but  by  conduct."  This  principle  was 
acted  on  by  Lord  Eldon  in  Jackson  v.  Sedgwick  (*),  where 
the  partners  had  agreed  that  annual  accounts  should  be 
taken,  and  that  in  case  of  the  death  of  a  partner  his  repre- 
sentatives should  be  paid  an  allowance  Instead  of  profits. 
The  same  principle  guided  the  decisions  in  Pettyt  v.  Jane- 
son  (")  and  Simmons  v.  Leonard  (•). 

Higgins,  in  reply. 

Malins,  V.C:  If  the  argument  on  behalf  of  the  surviv- 
ing partners  is  correct,  then  the  share  of  the  testator  who 
died  in  May,  1876,  would  have  to  be  ascertained  as  of  the 
29th  of  September,  1875,  because  that  *was  the  last  [101 
rest  or  settlement  of  the  partnership  accounts  ;  and  although 
there  might  have  been  much  larger  profits  made  during  the 
eight  months  from  September  to  May,  still  the  deceased 
partner's  estate  would  only  be  entitled  to  the  third  part  of 
the  profits  realized  up  to  September,  which  appears  to  have 
amounted  to  £1,500.  But  if,  on  the  other  hand,  the  con- 
tention of  the  plaintiffs  is  right,  then  they  would  be  entitled 
to  a  third  of  the  profits  up  to  the  25th  of  March  previous  to 
the  death  of  Thomas  Lawes  the  elder.  It  is  contended  for 
the  surviving  partners  that  the  articles  of  partnership  were 
varied  by  the  mutual  agreement  of  the  partners  to  the  effect 
that  the  rests  or  settlements  of  account  were  to  be  taken 
once  a  year  onl^,  that  is,  at  Michaelmas,  and  that  conse- 
quently the  articles  must  be  read  as  if  they  contained  a 
clause  for  taking  the  accounts  only  once  a  year ;  but  it  ap- 
pears to  me  that  although,  for  convenience,  it  was  agreed 
that  the  settlements  should  be  made  but  once  a  year,  still  it 
never  suggested  itself  to  the  mind  of  any  of  the  partners 
that  the  effect  of  that  alteration  in  the  mode  of  taking  the 
rests  might  be  to  deprive  a  partner  dying  eight  months  after 
the  last  settlement,  of  his  fair  share  of  the  profits  for  the 
last  half  year.  The  argument  goes  to  this,  that  if  the  de- 
ceased partner  had  died  on  the  27th  of  September  he  would 
then  be  deprived  of  his  share  of  the  profits  for  a  whole  year, 
and  would  be  thrown  back  upon  his  share  of  the  £1,500.  I 
am  bound  to  come  to  the  conclusion  that  before  a  man  agrees 
to  vary  a  contract  which  should  have  such  an  effect  as  this, 
it  must  be  clearly  shown  that  his  intention  was  not  only 
that  the  accounts  should  be  taken  yearly,  but  that  his  money 
interest  should  be  ascertained  only  once  a  year.  I  am  satis- 
fied that  there  never  was  any  such  intention,  and  that  the 
matter  rests  on  a  principle  which  is  beyond  doubt. 

(>)  1  Sw.,  460.  (•)  6  MadcL,  146.  (»)  8  Hare,  681. 
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Now,  therefore,  I  think  the  case  of  the  defendants  fails  in 
this  material  respect,  that  there  is  nothing  to  show  that 
Thomas  Lawes  tne  elder,  or  either  of  the  other  partners, 
intended  to  do  anything  to  vary  their  financial  arrangement 
or  to  alter  their  interests  as  defined  by  the. partnership 
articles.  If  the  articles  are  binding  altogether,  then  the 
accounts  must  be  taken  half-yearly,  and  as  the  partners 
agreed  to  take  half -yearly  accounts,  that  which  thejr  agreed 
to  do  must  be  considered  as  done,  and  the  continuing  part- 
102]  ners  *mu8t  have  their  accounts  taken  and  a  settle- 
ment made  up  to  the  26th  of  March  last  preceding  the  day 
of  the  testator's  death. 

If  the  efifect  of  the  communications  between  the  parties 
was  to  supersede  the  strict  terms  of  the  articles,  then  i  agree 
that  the  clause  would  be  superseded  altogether,  and  that 
could  not  be  done  by  a  parol  agreement ;  but  if  the  clause 
were  omitted,  then  it  would  be  like  an  ordinary  partnership, 
and  the  accounts  would  have  to  be  taken  up  to  the  death 
of  the  partner. 

I  think  the  rights  of  the  partners  are  clear,  and  that  the 
accounts  must  be  taken  under  the  terms  of  the  articles  of 
partnership  up  to  the  25th  of  March,  which  was  the  last 
half  year  of  the  partnership  before  the  death  of  Thomas 
Lawes  the  elder. 

Olasse^  Q.G.:  The  parties  have  arranged,  in  considera- 
tion of  the  decision  of  the  court  being  in  favor  of  the  plain- 
tifTs  contention,  that  it  will  be  more  convenient  to  have  the 
settlement  of  accounts  up  to  the  death  of  the  deceased  part- 
ner, and  as  the  case  raised  a  proper  question  for  argument, 
it  has  been  arranged  that  the  costs  of  both  parties  should 
come  out  of  the  estate. 

Malins,  V.  C. :  That  is  a  very  proper  arrangement.  There- 
fore let  it  be  declared  that  the  partnership  accounts  ought 
to  be  taken  up  to  the  25th  of  March  preceding  the  death  of 
the  deceased  partner,  but  by  consent  let  them  be  taken  up 
to  the  20th  of  May,  1876 ;  and  let  the  costs  of  all  parties 
be  paid  out  of  the  estate. 

Solicitors  for  plaintiff :   Swrr^  Oribble  &  Bunton. 
Solicitors  for  defendants :  Blake  &  Snow;  Turner  &  Son. 
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[9  Chancery  Division,  103. J 
V.C.M.,  July  6,  13,  1878. 

*Besley  v.  Besley.  [103 

[1878    B.     27.] 

LenoT  arid  Leasee — Brror  in  Term*  of  Leoie^— Claim  for  CofnpenMlion — Rule  of 

Caveat  Emptor. 

By  a  contract  in  1861,  A.  agreed  to  grant  an  underlease  to  B.  of  certain  premises, 
for  the  residue  of  the  term  held  by  A.,  except  the  last  ten  days,  such  underlease  to 
contain  similar  clauses  and  covenants  to  those  contained  in  the  orig^al  lease.  In 
pursuance  of  this  contract  an  underlease  was  prepared  by  the  lessor's  solicitor  for 
twenty-three  years  less  ten  days,  and  the  lease  was  executed  by  the  lessee,  who 
neither  inspected  the  original  lease  nor  employed  any  professional  adviser.  In  1877 
it  was  discovered  that  the  ori^nal  lease  had  only  sixteen  years  to  run,  and  the 
underlease  had,  by  mistake,  be^  made  for  seven  years  longer  than  the  lessor  had 
power  to  gi'ant.    The  lessee  claimed  compensation  : 

Hddf  that  the  lessee  was  to  blame  in  not  Inspecting  the  original  lease  and  ascer- 
taining for  himself  the  precise  term,  and  that  caveat  emptor  applied. 

This  action  was  for  the  administration  of  the  estate  of 
Alderman  Besley,  in  which  a  claim  was  made  by  Sir  Charles 
Reed  and  the  representatives  of  Benjamin  Fox,  deceased, 
under  the  following  circumstances : 

By  an  agreement  dated  the  16th  of  July,  1861,  Alderman 
Besley  agreed  to  sell,  and  Sir  Charles  Keed  and  B.  Fox 
agreed  to  purchase  the  business  of  a  type  founder,  then 
carried  on  oy  Alderman  Besley  in  Fann  Street,  in  the  city 
of  London,  together  with  the  stock-in-trade,  for  the  sum  of 
£10,000;  and  It  was  agreed,  amongst  other  things,  that  an 
underlease  should  be  granted  by  Besley  to  Reed  &  Fox  of 
the  premises  in  Fann  Street,  then  occupied  by  Alderman 
Besley,  from  the  Ist  of  January  then  next  for  the  residue 
of  the  term  for  which  Alderman  Besley  held  the  same,  ex- 
cept the  last  ten  days  thereof,  at  the  yearly  rent  of  £226, 
such  lease  to  contain  similar  clauses  and  covenants  to  those 
contained  in  the  lease  under  which  the  said  R.  Besley  held 
the  premises,  and  Charles  Reed  and  Benjamin  Fox  should 
execute  a  counterpart  of  such  underlease  without  requiring 
any  evidence  in  support  of  the  title  of  R.  Besley,  and  that 
R.  Besley  would  procure  to  be  granted  to  C.  Reed  and  B. 
Fox  a  lease  of  the  premises  in  the  Vine  Yard,  then  occupied 
by  him  at  the  existing  rent. 

*By  an  indenture  of  underlease  dated  the  1st  of  [104 
January,  1862,  R.  Besley  demised  the  Fann  Street  premises 
to  C.  Reed  and  B.  Fox  for  a  term  of  twenty- three  years  less 
ten  days  from  the  25th  of  December,  1861,  at  an  annual  rent 
of  £225  per  annum ;  and  the  said  underlease  contained  a 
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covenant  by  R.  Besley  that  C.  Reed  and  B.  Pox,  their  exec- 
utors or  administrators,  paying  the  rent  and  performing  the 
covenants  contained  therein,  should  and  lawfully  might 
peaceably  and  quietly  have,  hold,  use,  occupy,  possess,  and 
enjoy  all  and  singular  the  said  premises  thereoy  demised, 
with  their  and  every  of  their  appurtenances  during  the  term 
thereby  granted  without  any  lawful  let,  suit,  trouble,  hin- 
drance, or  interruption  whatsoever,  from  or  by  the  said  R. 
Besley,  his  executors,  administrators,  or  assigns,  or  any 
other  pjerson  or  persons  claiming  or  to  claim,  by,  from,  or 
under  him,  them,  or  any  of  them. 

At  the  time  of  the  execution  of  such  underlease  R.  Besley 
held  a  lease  of  the  premises  comprised  therein  for  a  term  of 
sixteen  vears  only,  and  expiring  at  Christmas,  1877.  Con- 
sequently the  lease  granted  by  Besley  to  Reed  &  Pox  ex- 
ceeded by  seven  years  the  term  which  he  had  power  to 
underlet.  This  was  admitted  to  have  been  a  mistake  mu- 
tual to  both  parties,  and  was  not  done  intentionally.  The 
underlease  was  prepared  by  R.  Besley' s  solicitors,  and  no 
solicitor  was  employed  by  C.  Reed  and  B.  Pox. 

After  the  death  of  R.  Besley  a  notice  was  sent  by  his 
solicitor  to  C.  Reed  (his  partner,  B.  Pox,  having  previously 
died),  informing  him  of  the  mistake  in  the  underlease,  thai 
the  superior  landlord  required  possession,  and  requiring 
him  to  give  up  possession  of  the  premises  at  Christmas, 
1877.  Sir  C.  Reed  was  then  obliged,  in  consequence  of  the 
requirements  of  his  business,  to  procure  a  lease  of  the  Pann 
Street  premises  from  the  superior  landlord  for  a  term  of 
seven  years,  and  as  property  in  that  neighborhood  had 
increased  in  value  he  bad  to  pay  a  rent  of  £400  instead  of 
£226.  He  then  brought  in  the  present  claim  against  the 
estate  of  R.  Besley  for  £1,225,  being  the  aggregate  of  £175 
a  year,  the  difiference  in  the  rent  now  payable  for  the  prem- 
ises from  Christmas,  1877,  to  Christmas,  1884. 

Bristowe^  Q-C,  and  Crossley^  for  the  claimants:  Oar 
claim  is  for  the  amount  which  it  has  cost  \\%  to  make  good 
105]  *the  loss  we  have  sustained  by  the  misrepresen- 
tation of  the  defendant's  a^ent.  We  trusted  to  the  state- 
ment made  by  Besley' s  solicitor,  who  ought  to  have  known 
the  length  of  the  lease.  It  was  he  who  prepared  the  un- 
derlease, and  to  do  that  he  must  have  had  the  original 
lease  before  him.  It  may  be  admitted  that  the  error  was 
not  intentional.  We  do  not  allege  that  it  was  fraudulent, 
but  the  effect  is  the  same.  Our  claim  is  in  conformity  with 
the  decision  in  Burrowes  v.  Lock  ('),  where  the  Master  of 

(M  lO'Ves..  470  476. 
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the  Rolls  said  the  plaintiff  must  first  make  out  'Hbat  the 
fact  as  represented  is  false,  and  secondly,  that  the  person 
making  the  representation  had  a  knowledge  of  a  fact  con- 
trary to  it.  The  plaintiff  cannot  dive  into  the  secret  re- 
cesses of  his  heart,  so  as  to  know  whether  he  did  or  did  not 
recollect  the  fact ;  and  it  is  no  excuse  to  say  he  did  not 
recollect  it,  at  least  it  was  gross  negligence  to  tase  upon  him 
to  aver  positively  and  distinctly  that  Cartwright  was  enti- 
tled to  the  whole  fund."  This  is  exactly  the  same  here. 
There  was  a  similar  decision  in  Slim  v.  Croucher  (*),  where 
it  was  not  shown  that  there  was  any  fraud,  but  that  there 
had  been  forgetfulness,  and  the  court  ordered  repayment  of 
money  which  had  been  lent  npon  a  false  representation  of 
facts.  So  in  Cooper  v.  Phibos{*)  an  agreement  had  been 
made  in  mutual  mistake,  but  the  plaintiff,  though  there 
was  no  fraud,  was  held  entitled  to  have  it  set  aside.  In 
Barwick  v.  English  Joint  Slock  Barik  ("),  it  was  held  that 
a  principal  is  liable  for  the  fraudulent  misrepresentation  of 
his  agent  acting  in  the  course  of  his  business ;  and  that  no 
sensible  distinction  could  be  drawn  between  the  case  of 
fraud  and  the  case  of  any  other  wrong.  Where  one  party 
has  suffered,,  and  another  has  profited  by  the  fraudulent 
representation  of  an  agent  of  the  latter,  made  within  the 
scope  of  his  authority,  the  former  is  entitled  to  recover 
damages :  Mackay  v.  ComTnerdaZ  Bank  of  New  Bruns- 
vrick  (').  If  a  lease  is  executed  upon  terms  materially  dif- 
ferent from  those  agreed  upon,  ana  contrary  to  the  intention 
of  both  parties,  a  court  of  equity  may  cause  it  to  be  re- 
formed and  corrected  or  set  aside :  J^rl  of  Bradford  v. 
Earl  of  Romney  {*) ;  Oarrard  v.  Frankel  (*). 

*We  also  contend  that  we  are  entitled  to  compen-  [106 
sation  by  reason  of  the  lessor  having  committed  a  breach  of 
his  covenant  for  quiet  enjoyment  contained  in  the  lease,  the 
covenant  for  quiet  enjoyment  extends  to  all  lawful  interrup- 
tions and  disturbances  by  any  person  or  persons  whomso- 
ever during  the  continuance  of  the  term,  Spencer  v.  Marri- 
ott C) ;  but  notwithstanding  that  covenant  the  lessor  gave  us 
notice  to  quit  at  the  expiration  of  sixteen  years  instead  of 
twenty- three  years. 

Olasse,  Q.C.,  and  Eyre^  for  the  representatives  of  the  es- 
tate of  R.  Besley :  The  claimants  had  special  notice  by  the 
terms  of  the  contract  for  the  purchase  of  Alderman  Besley' s 

(0  1  D.  F.  A  J.,  618.  (»)  80  Beav..  481. 

(•)  Law  Rep.,  2  H.  L..  149.  (*)  80  Beav.,  446. 

(»)  Law  Rep.,  2  Ex.,  269.  0)  1  B.  A  C,  467. 

{*)  Law  Rep.,  6  P.  C,  894 ;  9  Eng.  R.,  202. 

26  Em.  Rep.  102 
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business  of  the  existence  of  the  lease  under  which  he  held 
the  premises.  They  were  to  take  an  underlease  for  the  res- 
idue of  the  term  less  ten  days,  and  such  underlease  was  to 
contain  the  same  covenants  and  conditions  as  were  contained 
in  the  original  lease.  They  ought,  therefore,  to  have  pro- 
tected themselves  either  by  asking  for  production  of  the 
lease  for  inspection,  or  by  employing  independent  profes- 
sional advice  and  assistance,  when  doubtless  the  error  would 
have  been  discovered.  The  claimants  therefore  have  only 
themselves  to  blame,  and  cannot  take  advantage  of  their  own 
laches.  Moreover,  it  is  now  seventeen  years  since  the  un- 
derlease was  granted,  and  it  is  too  late  to  bring  this  claim. 

This  is  a  case  in  which  the  rule  caveat  emptor  distinctly 
applies.  A  lessee  is  a  purchaser,  and  cannot  under  any  cir- 
cumstances recover  compensation  after  the  conyeyance  is 
executed ;  that  was  laid  down  by  your  Lordship  in  the  recent 
case  of  Manson  v.  Thacker  (')  and  the  principle  is  established 
by  many  cases  commented  upon  in  Lord  St.  Leonards' Ven- 
dors and  Purchasers  ("),  and  in  the  Concise  View  ('),  and  also 
in  Woodf all's  Landlord  and  Tenant  C).  The  case  of  OkiU 
V.  Whittaker  (*)  is  precisely  the  same  as  this,  except  that  the 
lessor  granted  a  less  term  than  he  had  in  the  premises,  and 
sought  to  make  the  lessee  a  trustee  for  him  for  the  residue 
107]  of  the  term,  but  the  bill  was  dismissed.  The  *le8see 
must  at  his  peril  ascertain  that  the  intended  lessor  has  suf- 
ticient  title  to  demise  for  the  proposed  term:  Stanley  v. 
Hayes  {*).  Then  as  to  jthe  argument  in  respect  of  the  cove- 
nant for  quiet  enjoyment,  there  was  no  breach  of  the  cove- 
nant by  the  lessor  ;  it  was  the  superior  landlord  who  gave 
notice,  not  Besley.  Besley' s. agent  only  forwarded  the  no- 
tice, and  as  Reed  &  Fox  had  bound  themselves  by  the  cove- 
nants in  the  original  lease  they  were  bound  to  quit  the 
tenancy  at  the  expiration  of  the  lease. 

Snape^  for  the  executors  of  Alderman  Besley,  took  no  part 
in  the  argument. 

Bristowe^  in  reply. 

Malins,  V.C:  This  is  a  claim  against  the  estate  of  the 
late  Alderman  Besley  for  £1,225  on  account  of  misrepresen- 
tations said  to  have  been  made  in  carrying  into  effect  a  con- 
tract between  Alderman  Besley  and  Sir  C.  Reed  and  Mr.  B. 
Pox,  dated  the  16th  of  July,  1861.  The  contract  contained 
this  stipulation,  that  Messrs.  Reed  &  Fox  should  accept  an 
underlease  of  the  premises  in  which  the  business  was  car- 

(»)  7  Ch.  D.,  620;  28  Eng.  R.,  769.  {*)  11th  ed.,  pp.  629,  686. 

O  14th  ed.,  p.  81 1.  (»)  2  Ph.,  888. 

(«)  Page  262.  (*)  8  Q.  B.,  106. 
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ried  on  for  the  residue  of  the  term  assigned  to  Alderman 
Besley,  less  ten  days,  at  the  yearly  rent  of  £225,  and  the 
underlease  was  to  contain  similar  covenants  to  those  in  the 
original  lease  to  Alderman  Besley.  The  rights  of  the  parties 
must  depend  upon  this  contract.-  Nothing  can  be  more 
clear  than  that  Keed  &  Fox  by  this  contract  bound  them- 
selves to  take  a  lease  of  the  premises  for  the  residue  of  the 
term  for  which  Besley  held  it,  less  ten  days.  If  they  had 
employed  a  solicitor,  which  they  did  not,  or  if  they  had  in- 
spected the  original  lease,  they  would  have  found  out  at 
once  the  extent  of  time  for  which  it  was  granted  to  Beslejr, 
but  this  they  did  not  do.  It  is  quite  clear  that  if  the  resi- 
due of  the  term  had  only  been  two  years,  Reed  &  Fox  would 
still  have  been  bound  to  take  that  term.  It  seems  that  Reed 
&  Fox  elected  to  be  their  own  lawyers  in  the  transaction, 
but  they  could  not  on  that  account. place  the  lessor  in  a 
worse  position  than  if  they  had  employed  a  professional 
man.  if  they  chose  to  take  the  lease  without  *in ves-  [  1 08 
tigating  the  title  they  must  suffer  for  it.  There  was  no  fraud 
or  unfairness  in  the  matter,  but  an  accidental  mistake  oc- 
curred. The  solicitor,  Mr.  Micklem,  who  managed  the 
business,  intrusted  it  to  a  clerk,  who  told  him  that  the  res- 
idue of  the  term  was  for  twenty-three  years,  while  in  fact 
it  was  only  a  sixteen  years'  term.  The  underlease,  therefore, 
was  granted  to  Reed  &  Fox,  to  have  and  to  hold  the  prem- 
ises for  the  term  of  twenty- three  years,  less  ten  days,  which 
would  have  expired  in  the  year  1884.  But  in  1877  it  was 
discovered  that  a  mistake  had  been  made,  and  that  the 
lease  would  expire  at  Christmas,  1877,  the  consequence  of 
which  was  that  Besley' s  representatives  were  bound  to  give 
up  the  premises  at  that  date,  and  as  Reed  &  Fox  had  under- 
taken to  be  bound  by  the  covenants  which  were  contained 
in  the  lease  to  Besley,  it  followed  that  they  must  give  up 
the  premises  at  Christmas,  1877. 

Now  as  by  the  terms  of  the  underlease  Messrs.  Reed  & 
Fox  were  led  to  believe  that  they  held  a  lease  of  the  prem- 
ises till  the  year  1884,  it  was,  of  course,  very  disagreeable 
for  them  to  turn  out  at  so  short  a  notice,  and  as  they  could 
not  get  a  renewal  of  the  lease  upon  the  same  terms,  in  con- 
sequence of  the  rise  in  the  value  of  the  property,  and  as  it 
was  very  important  they  should  continue  their  business  in 
the  same  premises,  they  were  obliged  to  obtain  a  new  lease 
at  a  rental. of  £400,  which  was  £175  a  year  above  what  they 
were  previously  paying. 

When  this  matter  was  before  me  in  chamb^s,  finding  the 
respectability  of  the  parties,  and  seeing  that  the  difficulty 
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had  arisen  from  a  mutual  mistake,  that  is,  that  Besley' s  so- 
licitor had  mistaken  the  period  for  which  the  lease  was  held, 
and  that  Reed  &  Fox  had  made  a  mistake  in  not  employing 
a  solicitor  and  not  inspecting  the  original  lease,  I  made  a 
suggestion  that  they  should  come  to  an  arrangement,  and 
my  idea  was  that  the  justice  of  the  case  would  be  met  by  the 
loss  being  divided  between  the  parties,  each  paying  half  of 
the  increased  rent.  Sir  C.  Reed  was  willing  to  accede  to 
this  proposal,  and  was  ready  to  sacrifice  half  the  loss,  but 
the  proposal  was  resisted  by  the  other  side,  and  it  devolves 
upon  me  now  to  decide  the  rights  of  the  parties  according  to 
the  strict  principles  of  law. 

Now,  if  this  error  had  been  discovered  before  the  execu- 
109]  tion  of  *t he  lease — that  is,  if  Reed  &  Pox,  who  were 
to  be  bound  by  the  covenants  in  the  original  lease,  had  called 
for  the  production  of  it  to  satisfy  themselves  of  the  terms  of 
the  covenants,  as  it  was  their  duty  to  do,  and  had  then  found 
out  what  was  the  exact  period  for  which  the  lease  was  held 
— I  think  they  would  have  been  justified  in  claiming  com- 
pensation, or  possibly  in  rescinding  the  contract ;  but,  as  a 
matter  of  fact,  Reed  &  Fox  gave  up  their  right  to  inspect 
the  original  lease,  and  took  Micklem's  word  in  regard  to  the 
the  contents  of  that  lease,  and  having  executed  the  contract 
and  bound  themselves  to  take  the  residue  of  the  term  and  to 
be  bound  by  the  covenants,  they  could  not  object  to  any 
covenants,  however  onerous  they  might  be ;  they,  in  fact, 
bound  themselves  by  covenants  in  a  deed  which  they  had 
not  seen. 

Under  these  circumstances,  what  are  the  rights  of  the 
parties  i  It  has  been  laid  down  as  a  rule  that  a  purchaser 
must  be  wise  in  time,  and  it  is  quite  immaterial  whether  the 
rule  is  applied  to  a  purchaser  for  valuable  consideration  or 
to  a  lessee,  because  a  lessee  is  a  purchaser  for  value,  and  is 
equally  bound  to  look  into  the  facts  connected  with  t&e  sub- 
ject of  the  lease  as  a  purchaser  is  to  look  into  the  matters 
connected  with  his  purchase.  That  is  clearly  shown  by  the 
case  of  Legg  V.  Croker{');  and  Lord  St.  iJeonards,  in  his 
Vendors  and  Purchasers  (*),  says  that  a  purchaser  cannot 
recover  his  purchase-money  after  the  conveyance  is  executed, 
either  at  law  or  in  equity. 

Then  the  case  of  OJctll  v.  Whittdker  (*)  was  this.  Prem- 
ises were  sold  for  the  residue  of  a  term,  of  which  both  par- 
ties supposed  that  eight  years  only  were  unexpired,  and  the 
price  was  fixed  on  that  supposition,  but  it  afterwards  turned 

(»)  1  BaU.  &  B.,  506.  («)  Mth  ©d.,  p.  549. 

(*)  2  Ph.,  838 ;  I  De  G.  &  Sm.,  83. 
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out  that  twenty  years  were  in  fact  unexpired  at  the  time  of 
the  sale.  A  biU  filed  by  the  vendor  to  make  the  purchaser 
a  trustee  for  the  vendor  for  the  remainder  of  the  term  was 
dismissed. 

Now,  therefore,  this  is  a  case  of  mutual  mistake,  because 
if  Micklem  had  known  he  was  misstating  the  term  of  the 
lease,  it  would  have  been  a  fraudulent  act  on  his  part,  and 
fraud  vitiates  every  transaction.  No  fraud  is  alleged  here, 
and  therefore  it  could  be  nothing  more  than  an  innocent 
mistake.  I  know  of  no  ^instance  where  a  purchase  [110 
has  been  completed  for  many  years  in  whicn  the  purchaser 
has  got  compensation  for  a  defect  of  title*  when  he  has  had 
ample  opportunity  of  rectifying  it. 

Manson  v.  TJiacker  (*)  was  a  case  in  which  I  decided  that 
a  purchaser  could  not,  in  the  absence  of  fraud,  obtain  com- 
pensation for  a  misrepresentation  in  the  subject-matter  of  the 
purchase  after  execution  of  the  conveyance,  where  the  pur- 
chaser had  had  the  opportunity  of  examining  the  property 
and  discovering  the  defect. 

Therefore,  I  think  on  every  principle,  independently  of 
the  covenant  for  quiet  enjoyment  in  the  lease,  that  Reed  & 
Fox  bound  themselves  to  accept  the  title,  and  if  they  had 
any  claim  against  Besley  they  should  have  raised  the  ques- 
tion before  they  completed  the  contract,  and  the  court  can- 
not now  interfere.  It  was  their  own  fault  for  taking  on 
themselves  the  responsibility  of  acting  as  their  own  lawyers, 
I  should  have  been  glad  under  the  circumstances  if  it  could 
have  been  arranged  as  I  suggested  in  chambers,  but  that 
not  having  been  done,  I  cannot  help  coming  to  the  con- 
clusion I  do,  that  the  terms  of  the  contract  must  be  carried 
into  effect. 

Then  Mr.  Bristowe  relied  upon  the  covenant  for  quiet  en- 
joyment, and  it  was  argued  that  the  lessor  in  contravention 
of  that  covenant  gave  notice  to  the  lessee  to  terminate  the 
lease  at  the  expiration  of  sixteen  vears  instead  of  twenty- 
three  years,  which  was  the  period  for  which  he  was  to  have 
quiet  enjoyment  of  the  property ;  but  in  fact,  although  the 
notice  was  sent  by  the  agent  of  the  lessor,  it  was  in  conse- 
quence of  the  claim  made  by  the  superior  landlord  and  not 
in  consequence  of  any  hindrance  or  interruption  on  the  part 
of  the  lessor  contrary  to  the  terms  of  the  covenant  for  quiet 
enjoyment. 

It  appears  that  the  landlord  gave  notice  to  the  representa- 
tives of  Alderman  Besley  that  the  premises  would  have  to 
be  given  up  at  Christmas,  1876,  and  Micklem,  having  then 

(')  7  Ch.  D.,  620;  23  Eng.  R.,  769. 
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looked  into  the  lease  and  discovered  the  mistake  which  had 
been  made,  wrote  in  February,  1877,  to  Sir  Charles  Reed, 
informing  him  of  the  notice  by  the  landlord,  and  that  the 
lease  in  fact  terminated  in  December,  1877.  Therefore  it 
111]  was  not  an  eviction  by  Besley,  but  an  ^'intimation 
that  the  superior  landlord  had  given  notice.  The  case  of 
Spencer  v.  Marriott  {')  is  conclusive  npon  that  subject.  In 
that  case  there  was  a  covenant  by  the  lessor  that  the  lessee 
should  hold  the  premises  without  any  lawful  let,  suit,  inter- 
ruption, or  eviction  by  the  lessor,  or  by  or  through  the 
lessor's  acts,  means,  right,  &c.  The  lessor  held  under  a 
lease  for  a  longer  term  which  contained  a  clause  of  re-entry 
by  the  original  lessor  in  case  the  premises  should  be  used 
for  a  shop.  The  under  lessee  was  not  informed  of  this 
clause,  and  underlet  to  a  tenant,  who  incurred  a  forfeiture 
by  using  the  premises  for  a  shop,  and  the  original  lessor 
evicted  him.  It  was  there  held  that  this  was  not  an  eviction 
by  means  of  the  lessor  within  the  meaning  of  the  covenant 
in  the  underlease. 

All  the  cases  in  Woodfall  proceed  upon  the  same  prin- 
ciple, that  a  purchaser  must  at  his  peril  ascertain  that  the 
intended  lessor  has  sufficient  title  to  demise  for  the  pro- 
posed term. 

Under  all  the  circumstances,  being  of  opinion  that  the 
difficulty  arose  from  an  innocent  mistake  mutual  to  both 
parties,  I  come  to  the  conclusion  that  Messrs.  Reed  &  Fox 
cannot  be  entitled  to  recover  after  so  long  a  period. 

I  have  pointed  out  that  they  would  have  been  obliged  to 
take  the  lease  even  if  it  had  been  for  only  two  years,  that 
is,  that  the  contract  having  been  that  they  shoula  take  the 
residue  of  the  lease,  they  would  have  been  bound  to  take 
the  residue  whatever  the  term  might  have  been ;  and  I  have 
also  said  that  they  could  not  be  entitled  to  claim  compen- 
sation as  soon  as  the  contract  was  completed ;  how,  then, 
could  they  claim  compensation  after  a  lapse  of  seven- 
teen years  ? 

I  can  only  come  to  the  conclusion  that  the  claim  fails,  and 
rtust  be  disallowed. 

OlassCy  Q.C.,  asked  for  the  costs  occasioned  by  the  ad- 
journment into  court,  but  said  that  the  defendants  were 
willing  to  waive  any  claim  for  the  costs  of  the  proceedings 
in  chambers. 

Malins,  V.C:  I  am  not  inclined  to  hold  out  any  encour- 
agement to  persons  who  claim  compensation  after  so  matiy 
112]     years.     Therefore  the  *claimant8  must  pay  the  costs 

(»)  I  B.  A  C,  457. 
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of  adjournment  into  court;  but  by  consent  there  will  be  no 
costs  of  the  proceedings  in  chambers. 

Solicitors  for  claimants :  (7arr,  BannUter^  Davidson  & 
Morriss. 

Solicitors  for  representatives  of  Besley :  ArJccoll^  Jones  & 
Cockell, 

Solicitors  for  executors :  De  Jersey^  MicJclem  &  Son, 

See  9  Eng.  Rep.,  861  note;  12  Eng.  ment  between  the    parties    until   the 

Rep.,  8H2  note.  policy  was  signed  and  the  premium 

There  is  no  rale  of  law  fixing  the  paid,  the  bill  mast  be  dismissed  with 

time  within  which  one  may  discover  costs:     Mackenzie  «.  Coulson,  L.  R.,  8 

that  a  writing   does  not  express  the  Eq.  Cas.,  367. 

contract  which  he  supposes  it  does,  or  A.,  a  member  of  the  firm  of  A.,  B.  & 

which  bars  him  of  relief  for  delay  other  Co.,   who  were  the  owners  of  cotton, 

than  that  contained  in  the  statute  of  communicated  the  facts  touching  its 

limitations  :    First  National,   etc.,   «.  ownership,  situation,  value  and  risk, 

Morgan,  78  N.  Y.,  598.  so  far  as  he  knew  them,  to  C,  a  duly 

See  ante^  645  note.  accredited  agent  of  an  insurance  com- 

The  negligence  of  the  plaintiff  in  not  pany,  and  thereupon  the  company, 
discovering  a  mistake,  and  laches  in  not  through  C. ,  entered  into  a  verbal  agree- 
sooner  seeking  relief,  are  questions  ment  with  A.,  acting  for  and  on  behalf 
which  make  the  propriety  of  granting  of  the  firm,  to  insure  for  a  certain  period 
relief  in  the  given  case  discretionary,  the  cotton,  for  its  whole  value,  against 
but  do  not  conclusively  bar  the  action  :  loss  by  fire,  at  a  premium  which  was 
Hay  V.  Star,  etc.,  77  N.  Y.  285,  240,  subsequently  paid  to  the  company.  A. 
affirming  18  Hun,  496.  assented  that  the  insurance  should  be 

The  lapse  of  time  before  proceedings  made  in  his  name,  upon  the  representa- 

are  instituted,   and  the  fact  that  no  tion  and  agreement  of  C.  that  the  entire 

question  or  objection  was  raised  in  re-  interest  of  the  firm  in  the  cotton  would 

gard  to  the  form  and  effect  of  a  deed  be  thereby  fully  protected.     The  cotton 

until  after  the  death  of  one  of  the  par-  was  burnt  within  the  specified  period, 

ties  to  it,  a  period  of  nearly  eight  years.  The  policy  was  then  issued  and  deliv- 

adds  greatly  to  the  presumption  against  ered  to  A.,  who  being  at  once  advised 

the  daim  of  a  mistake,  and  increases  by  his  attorneys  that  it  in  terms  covered 

the  necessity  for  plain  and  demonstra-  his  interest  but  not  that  of  the  firm, 

tive  proof  of   the  facts  upon  which  forthwith    requested  the  company  to 

plaintiff  founds  claim  for  relief  :  Mc-  correct  it,  so  that  it  should  conform  to 

I>0Dnell  V.  Milholland,  48  Md.,  540.  the  agreement.     The  company  haying 

Plaintiffs,  underwriters,  having  exe-  declined  to  do  so,  A.,  B.  &  Co.  filed 

cuted  to  the  defendants,  iron  merchants,  against  it  this  bill,  praying  that  the 

a  policy  of  marine  insurance  on  a  cargo  policy  be  re-formed,  and  that  the  value 

which  suffered  loss,  filed  a  bill  for  a  of  the  cotton    be    awarded  to  them, 

rectification  of  the  policy,  so  as  to  make  Held,  1.  That  the  acceptance  of  the 

it  conformable  to  that  which  they  said  policy  was  not  such  as  waived  any  right 

was    the    real    contract    between   the  of  A.,  B.  &  Co.  under  the  agreement 

agents,  in  proof  of  which  they  produced  covering  their  interest  in  the  cotton 

in  evidence  the  slip  which  was  signed  by  which   A.    in  their  behalf  had  made 

their  agent  when  presented  at  Lloyd's  with   the  company,  and  that  they  are 

by  a  clerk  of  the  defendants'  insurance  Entitled    to    the    relief    prayed     for. 

broker.     The  defendants  denied  that  2.  Thata  mere  mistake  of  law  does  not, 

they  ever  entered,  or  intended  to  enter,  in  the  absence  of  other  circumstances, 

into  any  contract  other  than  expressed  constitute  any  g^nnd  for  the  re-forma- 

by  the  policy,  tion  of  a  written  contract :    Swell  v. 

Held,  that  as  the  slip  formed  no  con-  Insurance  Co. ,  98  U.  S.  R. ,  85  ;  18  Am. 

tract,  and  there  was  no  binding  agree-  Law  Reg.  (N.S.),  79  note. 


816  CHANCERY  DIVISION.  [VoL  IX. 

1878  Id  re  Wedderburn's  Trusts.  V.C.M. 


[9  Chancery  DivisioD,  112.] 
V.CM.,  July  19,  1878. 

In  re  Wedderburn's  Trusts. 

Tnutee%'-T<noen  of  InventmerU^-ZZ  lib  24  Viet.  c.  88,  «.  11. 

Trustees  of  settlements  coming  within  the  operation  of  Lord  St.  LeonanW  Act, 
1860  (28  <&  24  Vict.  c.  88),  may  invest  the  trust  funds  in  any  securities  in  which  cash 
under  the  control  of  the  court  may  be  invested,  notwithstanding  prohibitive  or  re- 
strictiye  words  in  the  instrument  creating  the  trust. 

By  a  marriage  settlement  made  in  1843,  certain  lands, 
hereditaments,  and  sums  of  money  were  settled  in  trust  for 
John  Wedderburn  for  life,  with  remainder  (subject  to  pro- 
vision thereby  made  for  Charlotte  Wedderburn  during  her 
life)  for  the  children  of  the  marriage.  And  it  was  provided 
that  the  trustees  might  sell  and  dispose  of  the  settled  funds, 
and  lay  out  and  invest  the  proceeds  "in  or  upon  any  other 
government  or  parliamentary  stocks  or  funds  of  Great  Brit- 
ain, and  none  other  than  government  or  parliamentary,"  and 
to  vary  investments,  "  provided  always  that  such  investment 
be  made  in  none  other  than  government  or  parliamentary 
securities  of  Great  Britain." 

There  had  been  issue  of  the  marriage  two  daughters  only, 
who  were  both  married,  and  in  their  marriage  settlements  a 
power  was  contained  to  invest  upon  government  or  real 
securities. 

The  opinion  and  direction  of  the  court  was  now  asked 
whether  the  trustees  of  the  settlement  of  1843  might  prop- 
erly invest  the  funds  comprised  in  that  settlement  iu  any 
securities  in  or  upon  which  cash  under  the  control  of  the 
court  might  be  invested  under  the  11th  section  of  Lord  St. 
Leonards^  Act,  1860  (23  &  24  Vict.  c.  38,  s.  11),  or  whether 
they  were  confined  to  government  or  parliamentary  stocks 
or  funds,  which  would  exclude  the  power  to  invest  in  real 
security. 

113]  * Macnaghten^  for  the  petitioners :  Lord  St.  Leonards' 
first  Act  of  1869  (22  &  23  Vict.  c.  36),  s.  32,  provided  that  trus- 
tees might  invest  on  certain  securities  including  real  securi- 
ties, "  where  they  should  not  by  the  instrument  creating  the 
trust  be  expressly  forbidden"  to  do  so.  This  settlement 
does  prohibit  all  securities  except  government  securities. 
But  23  &  24  Vict.  c.  38,  s.  11,  provides  that  trustees  may 
invest  in  the  stocks  in  which  cash  under  the  control  of  the 
court  may  be  invested,  and  contains  no  such  exception. 

C.  C,  Tucker^  for  the  respondents. 
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MALiNa,  V.C.:  I  think  that  as  the  statutory  power  is 
without  any  exception  the  trustees  may  invest  in  any  stocks 
in  which  cash  under  the  control  of  the  court  may  be  invested, 
notwithstanding  the  prohibitive  words  in  the  settlement 

Solicitors :  JFVeshfields  &  Williams. 


[9  Chancery  Division,  118.] 
V.C.M.,  July  24,  1878. 

Baddeley  v.  Baddeley. 

[1878    B.     820.] 
Voluntary  SeUlemetU — DeduraUon  of  TrutL 

A  husband  by  deed-poll  recited  as  follows :  "  Whereas  I  am  beneficially  possessed 
of  the  ^ound  rents  hereby  intended  to  be  settled,"  and  continued  as  follows  :  "  I  do 
hereby  settle,  assign,  transfer,  and  set  over  unto  my  wife  as  though  she  were  a  single 
woman,"  several  leasehold  houses  and  the  ground  rents  thereof. 

The  deed  was  voluntary : 

Seldt  that  this  deed  was  not  void  as  being  an  intended  assignment  from  husband 
to  wife,  but  operated  as  a  declaration  of  trust. 

On  the  30th  oi  April,  1872,  John  Baddeley  executed  a 
deed-poll,  of  which  the  material  part  was  as  follows: 
"  Whereas  I  am  beneficially  possessed  of  the  ground  rents 
hereby  intended  to  be  settled,  now  in  ^consideration  of  my 
love  and  affection  for  my  wife  *I  do  hereby  settle,  [114 
assign,  transfer,  and  set  over  unto  my  said  wife  Eliza  Bad- 
deley as  though  she  were  a  single  woman,  her  executors, 
administrators,  and  assigns,  all  that  my  share  in  [certain 
specified  houses  and  ground  rents  in  Middlesex]  as  though 
she  were  now  a  feme  sole  and  unmarried,  and  in  accordance 
with  the  spirit  and  intention  of  the  recent  act  of  Parliament 
entitled  the  Married  Women's  Property  Act,  1870." 

This  deed  was  duly  registered  in  the  Middlesex  Registry, 
and  Mrs.  Baddeley  entered  into  the  receipt  of  the  rents. 

Mrs.  Baddeley  claimed  a  declaration  that  the  deed-poll 
operated  as  a  valid  assignment,  and  a  demurrer  to  the  claim 
was  put  in  on  behalf  of  Mr.  Baddeley' s  legal  personal  rep- 
resentatives. ■ 

/.  Pearson^  Q.C.,  and  Oregory^  for  the  legal  personal 
representatives :  There  can  be  no  possession  of  a  wife  sepa- 
rate from  her  husband.  Roe  v.  Wilkins  (*) ;  therefore  the 
assignment  to  the  wife  was  invalid,  Moyse  v.  Oyles(^) ;  and 
as  an  assignment  was  intended,  the  voluntary  gift  is  void : 
Richards  v.  Delbridgei^).    The  testator  had  no  intention  of 

(«)  4  A.  A  E.,  86.  (»)  Law  Rep.,  18  Eq.,  11 ;  9  Bug.  B., 

(«)  2  Vem.,  886.  669. 

?5  Eng.  Rep.  103 
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constituting  a  trust :  Moore  v.  Moore  (*) ;  Milroy  v.  Lordi^) ; 
Warriner  v.  Rogers  (^) 

GlassCy  Q.C-,  and  Methold^  for  the  widow:  The  word 
"settle"  points  to  a  declaration  of  trust,  which  is  not  the 
less  good  because  the  word  "  assign"  is  used  in  addition. 

There  is  a  valid  declaration  of  trust,  as  in  Grant  v.  Orant{*) ; 
Mews  V.  Mews  (*) ;  Lucas  v.  Lucas  (*) ;  Richardson  v.  Rich- 
ardson {^)\  Morgan  v.  Mallesoui^).  The  wife  took  pos- 
session under  the  deed,  which  supports  the  gift :  Walter  v. 
Hodge  (*).  The  husband  has  shown  his  intention  that  the 
wife  shall  have  the  property,  as  in  Ashworth  v.  Outram  ('•). 
115]  The  wife  tooK  subject  *to  the  rent,  which  prevents 
the  deed  being  voluntary :  Price  v.  Jenkins  ("). 

/.  Pearson^  in  reply. 

Malins,  V.C:  No  one  can  doubt  that  the  husband's  in- 
tention here  was  to  give  his  wife  the  leasehold  property; 
but  it  is  contended  that  the  deed  was  intended  to  be  an 
assignment,  and  is  therefore  inoperative  as  between  husband 
and  wife.  No  doubt  a  voluntary  gift  by  way  of  assignment 
is  invalid,  unless  it  is  perfected  by  a  transfer ;  the  voluntary 
settlor  must  do  all  that  he  can  do  to  transfer  the  property,  and 
a  husband  cannot  transfer  to  his  wife.  But  this  is,  in  my  opin- 
ion, a  case  where  the  husband  has  declared  himself  a  trustee 
for  his  wife,  and  she  entered  into  possession,  an  act  which  I 
construe,  not  as  an  attempt  to  take  possession  adversely  to  her 
husband,  which  could  not  be  done,  as  is  shown  by  Roe  v.  Wil- 
kins{^*)y  but  as  a  taking  possession  of  her  separate  prop- 
erty under  the  trust.  The  husband  was  no  doubt  mistaken  in 
thinking  he  could  make  this  gift  by  way  of  assignment,  but 
there  is  enough  in  the  deed  to  make  it  operate  as  a  declara- 
tion of  trust  which  the  court  ought  to  carry  into  effect.  The 
law  on  this  subject  is  correctly  stated  in  Grant  v.  GrarU^^^^ ; 
and  lam  not  disposed  to  disagree  with  Richardson  v.  Rich- 
ardson  (')  and  Morgan  v.  Malleson  (■),  notwithstanding  the  re- 
marks of  Sir  G.  Jessel  in  Richards  v.  Delbridge  (").  1  there- 
fore declare  that  there  is  a  trust  properly  constituted  in  favor 
of  Mrs.  Baddeley. 

Solicitors :  Thomas  Baddeley  &  Sons. 

(»)  Law  Rep.,  18  Eq.,  474.  («)  Law  Rep.,  10  Eq.,  476. 

(«)  4  D.  F.  A  J.,  264.  (•)  2  Sw.,  92,  106. 
(«)  Law  Rep.,  16  Eq.,  840;  6  Eng.  R.,       ('•)  5  Ch.  D.,  92S ;  22  Eng.  R.,  550. 

781.  (")  5  Ch.  D.,  619 ;  22  Eng.  R.,  857. 

{*)  84  Beav.,  628.  ('«)  4  A.  A  E.,  86. 

(»)  16  Beav.,  629.  (i*)  84  Beav.,  628,  626. 

(•)  1  Atk,  270.  ('«)  Law  Rep.,  18  Eq.,  11;  9  Eng.  R, 

(')  Law  Rep.,  3  Eq.,  686.  669. 


Vol.  IX.]  CHANCERY  DIVISION.  819 

g_ 

V.C.M.  In  re  Adams'  Settled  Estates.  1878 


[9  Chancery  Division,  116.] 
V.C.M.,  Jnly  12,  26,  1878. 

*In  re  Adams'  Settled  Estates.  [116 

SeUUd  Etiaiea  Ad,  1877  (40  d:  41  Viet.  c.  18),  «.  USale  oid  of  Court 

A  sale  out  of  court  may  be  directed  under  the  Settled  Entatea  Act,  1877,  the  pur- 
chase-money being  brought  into  court ;  and  such  a  sale  may  be  authorized  to  be 
made  by  public  auction  or  private  contract,  subject  to  a  reserved  price  to  be  fixed 
by  the  judge  in  chambers. 

This  was  a  petition  for  the  sale,  nnder  the  Settled  Estates 
Act,  1877,  of  certain  land  settled  by  the  will,  dated  in  1853, 
of  Edward  Richard  Adams. 

The  petitioners  were  three  legal  tenants  for  life,  one  of 
whom  was  entitled  in  possession,  and  the  other  two  in  rever- 
sion ;  and  the  respondents  were  infants  legally  entitled  in 
remainder. 

The  property  proposed  to  be  sold  was  situated  at  Becken- 
ham,  and  was  known  as  Elmer's  End  Farm.  It  contained 
sixty-five  acres,  and  was  let  as  agricultural  land  at  a  rent  of 
£130.  There  was  evidence  that  the  property  was  near  a  rail- 
way station,  that  some  of  the  neighboring  land  was  built 
over,  and  that  it  would  probably  fetch,  if  sold  by  auction,  a 
sum  sufficient  to  produce  very  much  more  than  the  present 
income. 

Charles  Mitchells  for  the  petitioners:  This  petition  has 
unavoidably  stood  over  for  some  weeks,  and  there  would 
now  be  great  difficulty  in  getting  through  the  sale  in  cham- 
bers before  the  long  vacation ;  the  petitioners  therefore  ask 
that  they  may  be  authorized,  as  trustees,  to  sell  out  of  court. 
An  order  for  a  sale  out  of  court  was  made  by  vour  Lord- 
ship last  week  in  a  case  of  In  re  Andrews^  JSetiled  Estate. 
It  appears  that  a  beneficial  offer  has  been  made  for  the  pur- 
chase of  part  of  the  land,  and  it  would,  therefore,  be  very 
desirable  if  permission  were  given  for  a  sale  by  public  auc- 
tion or  private  contract. 

Marsden^  for  the  infant  respondents. 

Malins,  V.C.  :  I  will  make  the  order  for  sale  of  the  prop- 
erty  out  of  court,  but  the  purchase-money  must  be  brought 
into  court,  as  in  In  re  *  Andrews^  Settled  Estate,  The  [1 17 
order  may  also  be  for  sale  by  public  auction  or  private  con- 
tract, but  subject  to  a  reserved  price  to  be  fixed  in  chambers. 

July  26.  The  matter  was  again  mentioned  to  the  Vice- 
Chancellor,  at  the  Registrar's  request,  and  bis  Lordship 
directed  the  order  to  be  drawn  up. 

Solicitors :  Radcliffe^  Cator  <&  Martineau^ 


820  CHANCERY  DIVISION,  [VoL  IX 

'       ■■        •^^^^^'•'■^^^— ^^^■^^^^■^^■— ^»^»-Wi««^^^^^—  ,1    I  „  I     I  I   IM     ,         ,         I 

1878  In  re  Smith's  Trusts.  V.C.M. 


[9  Chancery  Division,  117.] 
V.C.M..  July  27,  1878. 

In  re  SMitn's  Trusts. 

CvMtruetion  of  Will — Beqiiett  io  Five  Danghten — Penona  daignala. 

A  testatrix  bequeathed  the  residue  of  her  property  to  be  equally  dirided  between 
the  five  daughters  of  Samuel  and  Mary  L.  for  their  own  use  : 

Held,  that  this  was  a  bequest  to  the  five  daughters  as  ptrvma  detupuUm  and  not 
as  a  class. 

The  will  of  Jenet  Smith,  a  widow,  dated  in  April,  1804, 
contained  the  following  clause:  ^' All  the  rest,  residue,  and 
remainder  of  my  effects  whatsoever  I  die  possessed  of  I  give 
and  bequeath  to  my  friend  Catherine  Smith,  for  her  own 

Erivate  use  during  her  life,  and  to  her  children  should  she 
ave  any,  but  should  she  have  no  children,  I  then  leave  to 
Jane  Emma  Lichi^aray  £1,000,  to  be  paid  for  the  use  of  the 
said  Jane  E.  Lichigaray,  and  all  the  rest  of  my  property  to 
be  equally  divided  between  the  five  daughters  of  Samuel 
and  Mary  Lichigaray  for  their  own  use  after  the  death  of 
the  said  Caroline  Smith,  she  leaving  no  children ;"  and 
there  was  this  further  direction:  ''no  one  is  to  have  any- 
thing to  do  with  this  my  will  but  the  said  Catherine  Smith. 
I  wish  her  to  appoint  some  one  as  trustee,  that  in  case  of 
her  death  the  children  may  have  a  proper  person  to  be  their 
guardian.'' 

Samuel  Lichigaray  and  Mary  his  wife,  at  the  date  of  the 
will  of  Jenet  Smith,  had  five  children,  all  of  whom  were 
daughters,  namely,  Mary,  Catherine,  Caroline,  Louisa,  and 
Jane  Lichigaray.  Two  of  the  daughters,  Catharine  and  Car- 
oline, predeceased  the  testatrix,  who  knew  of  their  deaths. 
118]  The  testatrix  died  in  January,  *1814.  Catherine 
Smith  died  in  1839,  a  widow,  without  ever  having  had  a 
child.  After  the  death  of  Catherine  Smith  the  le^l  per- 
sonal representatives  of  Jenet  Smith  got  in  and  realized  her 
residuary  estate,  and  having  paid  three-fifth  parts  to  the 
three  daughters  of  Samuel  and  Mary  Lichigaray  who  sur- 
vived Jenet  Smith,  the  remaining  two-fifths  were  paid  into 
court,  but  no  claim  had  been  made  in  respect  thereof  by  the 
representatives  of  the  three  children  who  survived  Jenet 
Smith,  or  by  the  next  of  kin  of  Jenet  Smith  or  any  other 
person,  and  such  two-fifths  with  the  accumulations  were 
now  represeuted  by  a  sum  of  £4,640  reduced  annuities. 
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The  petition  was  presented  by  the  personal  representives 
of  the  three  children  who  survived  Jenet  Smith,  each  claim- 
ing to  be  entitled  to  a  third  part  of  the  fund  in  court. 

OlassCj  Q.C.,  and  Hunter y  for  the  petitioners :  The  ques- 
tion is  whether,  under  the  words  of  this  will,  the  becjuest  to 
the  five  daughters  of  Samuel  and  Mary  Idchigaray  is  a  be- 
quest to  them  as  personce  designaice  or  as  a  class.  In  the 
first  place  the  testatrix  gives  the  residue  of  her  estate  to 
Caroline  Smith's  children  generally,  that  is,  to  a  class  of 
persons,  and  it  may  fairly  be  presumed  that  the  intention 
was  that  both  sets  of  legatees  should  take  as  a  class.  This 
was  the  case  in  Doe  v.  Sheffield  (').  This  particular  bequest 
is  to  the  five  daughters  of  Samuel  and  Mary  Lichigaray. 
The  current  of  authorities  has  been  in  favor  of  such  words 
as  these  constituting  a  class,  though  there  is  no  case  in. 
which  precisely  the  same  expression  has  been  used.  In' 
Knight  v.  QovXd  (")  Lord  Brougham  decided  in  a  case  where 
there  was  a  bequest  of  residue  ''  to  my  executors  hereinafter 
named  equally  between  them,"  followed  by  the  appoint- 
ment of  three  executors,  that  the  share  of  one  executor  who 
died  before  the  testator  went  to  the  two  survivors. 

The  case  of  Yiner  v.  Francis  (*)  is  distinctly  an  authority 
for  holding  that  this  is  a  gift  to  a  class,  and  so  are  the  cases 
of  Martin  v.  Wilson  {^\  Shuttleworth  v.  Oreaves{*%  and 
Barber  v.  Barber  {*\  *and  these  cases  have  been  [119 
established  by  the  recent  decision  in  Dimond  v.  Bostock  ('), 
where  your  Lordship's  opinion  was  affirmed  on  appeal. 
There  the  gift  was  '^to  all  the  nephews  and  nieces  oi  my 
late  husband  except  A.  and  B.,"  and  that  was  held  to  be  a 
gift  to  a  class.  It  is  impossible  to  distinguish  that  case  from 
the  present.  There  were  five  nephews  and  nieces  including 
A.  and  B.,  and  that  was  as  clearly  a  gift  to  the  other  three 
nominaiim  as  it  is  here  to  the  five  daughters ;  and  the  case 
of  Lord  Bindon  v.  Earl  qf  Suffolk  (')  was  equally  strong, 
where  the  gift  was  "to  my  five  grandchildren  equally  be- 
tween them,  or  such  as  should  survive." 

W.  Cooper^  for  the  legal  i)ersonal  representatives  of  Jenet 
Smith,  was  not  called  upon. 

Malins,  V.C:  I  have  no  doubt  whatever  as  to  what 
should  be  my  decision  in  this  case.  If  the  testatrix  had 
said  "I  give  all  the  residue  of  my  property  to  be  divided 

(I)  13  East.  626.  (*)  8  My.  &  Cr.,  688. 

(*)  2  My.  A  K.,  296.  O  Law  Rep.,  10  Ch.,  868;    12  Eng. 

(«)  2  Cox,  190.  Rep.,  763. 

(*)  8  Bro.  C.  C,  824.  (>)  1  P.  Wms.,  96. 

(»)  4  My.  <&  Cr.,  88. 
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equally  between  the  daughters  of  Samuel  and  Mary  Lich- 
igarav,"  that  would  have  been  a  gift  to  a  class,  and  if  there 
had  been  twenty  daughters  they  would  all  have  taken  a 
share ;  that  is  to  say,  a  bequest  to  a  class  takes  in  all  who 
survive  the  person  at  whose  death  the  property  is  to  be  di- 
vided. This  is  settled  by  cases  like  Doe  v.  Sheffldd  (*),  Lee 
V.  Pain  (■),  and  Leigh  v.  Leigh  Q.  But  here  the  gift  is  to 
the  five  daughters  of  Samuel  and  Mary  Lichigaray.  It  is 
clear,  therefore,  that  if  a  sixth  daughter  had  been  bom  she 
could  not  have  taken  under  the  bequest.  Then  why  did 
the  testatrix  say  five  daughters^  The  answer  is  that  she 
knew  there  were  only  five,  and  she  intended  to  limit  the  gift 
to  those  who  were  in  existence  as  tenants  in  common.  It 
happened  that  two  of  the  five  died  in  the  lifetime  of  the  tes- 
tatrix ;  if  it  had  been  a  gift  to  the  daughters  simply,  then 
the  three  surviving  daughters,  being  only  members  of  a 
class,  would  have  taken  the  whole.  Suppose  the  testatrix 
had  named  the  five  daughters,  could  any  one  have  doubted 
120]  that  they  would  have  been  ^tenants  in  common  of 
the  fund,  and  if  one  had  died  could  it  be  possible  for  the 
remaining  four  to  take  her  share  ?  What  difference,  then, 
can  there  be  when  she  says  "the  five  daughters"!  It  is 
precisely  the  same  as  if  she  had  named  them  all,  and  they 
take  as  personce  designatcB, 

If  there  had  been  no  authority  upon  the  point  I  should 
have  felt  myself  bound  to  come  to  tne  conclusion  that  the 
word  "five"  designated  the  persons  who  were  to  take,  and 
they  would  take  as  tenants  in  common,  and  the  shares  of 
the  two  who  died  before  the  testatrix  would  lapse.  But  the 
question  is  not  destitute  of  authority :  there  is  first  the  case 
of  Lord  Biiidon  v.  Earl  of  Svffolk  (*) ;  the  bequest  was  to 
his  five  grandchildren,  share  and  share  alike,  equally  to  be 
divided  between  them,  and  if  any  of  them  died,  then  his 
share  to  go  to  the  survivors  or  survivor  of  them.  There  it 
was  held  that  the  grandchildren  were  tenants  in  common 
and  not  joint  tenants,  so  that  if  one  died  his  share  would  go 
to  his  executors  and  not  to  the  survivors.  The  reasons 
given  were  that  by  the  latter  words  it  must  have  been  in- 
tended, if  any  of  them  should  die  in  the  lifetime  of  the 
testator.  If  it  were  not  for  this  clause,  if  any  of  the  grand- 
children had  died  in  the  life  of  the  testator,  that  grandchild's 
fifth  part  would  have  been  a  lapsed  legacy  and  have  gone 
to  the  executors  as  undisposed  of  by  the  will ;  but  by  this 

(»)  18  East.  626.  (*)  17  Beav..  606. 

O  4  Hare,  260.  «  1  P.  Wma.,  96. 
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beg^nest  over,  if  it  should  so  happen  that  any  of  the  grand- 
children should  die  in  the  lifetime  of  the  testator,  such 
share  would  jjo  to  the  survivors.  That  was  exactly  the 
same  point  as  m  this  case. 

Then  in  Viner  v.  Francis  (*)  the  gift  was  to  the  children 
of  a  deceased  sister,  and  this  was  held  to  be  a  gift  to  those 
who  were  living  at  the  death  of  the  testator,  but  Sir  L.  Ken- 
yon  points  out  the  difference  between  that  case  and  the  case 
of  Ijord  Bindon  v.  Earl  of  Suffolk^  and  says  there  the  gift 
was  to  the  five  grandchildren,  which  showed  that  he  had 
particular  objects  in  view. 

There  is  no  authority  opposed  to  this  view  of  the  case. 
Mr.  Glasse  says  he  cannot  distinguish  this  case  from  the 
decision  in  Dimond  v.  Bostock  ("). 

In  my  mind  there  is  nothing  more  clear  than  the  distinc- 
tion between  the  two  cases.  In  Dimond  v.  Bostock  the  testa- 
trix gave  *personal  estate  in  trust  for  all  the  nephews  [121 
and  nieces  of  her  late  husband  who  were  living  at  the  time 
of  her  decease,  except  Everald  Richards  and  Ellis  Bostock, 
in  equal  shares  as  tenants  in  common.  When  the  testatrix's 
husband  died  there  were  nine  nephews  and  nieces  besides 
the  nephew  and  niece  who  were  excepted.  It  was  there 
held,  affirming  my  decision,  that  the  gift  was  to  a  class 
from  whom  two  were  excluded.  So  if  it  had  been  here  to 
all  the  daughters  except  two  it  would  have  been  the  same ; 
but  it  is  to  the  five  daughters,  which  is  the  same  as  if  they 
had  all  been  named.  The  only  other  case  of  the  least  im- 
portance is  that  of  Martin  v.  Wilson  (*).  .  I  made  a  note  to 
this  case  many  years  ago  in  my  copy  of  that  volume,  that 
the  case  of  Martin  v.  Wilson  is  opposed  to  Viner  v.  Fran- 
cis (*) ;  and  I  think  it  obviously  an  erroneous  decision  and 
contrary  to  every  other  case.  The  only  authority  which 
could  be  supposed  to  bear  on  this  case  is  Knight  v.  Oould  (*). 
In  that  case  there  was  a  bequest  of  residue  "to  my  execu- 
tors hereinafter  named  equally  between  them,"  and  that 
was  followed  by  the  appointment  of  three  executors,  one  of 
whom  died  in  the  lifetime  of  the  testatrix.  The  Master  of 
the  Rolls  held  that  the  two  survivors  took  the  whole,  and 
his  decision  was  affirmed  by  Lord  Chancellor  Brougham. 
I  think  there  is  no  doubt  that  this  decision  turned  upon  the 
official  capacity  of  the  executors,  and  it  hail  no  application 
to  this  case. 

(»)  2  Cox.  190.  (»)  8  Bro.  C.  C,  824. 

O  Law  Rep.,  10  Ch.,  868;  12  £Dg.  R,        (<)  2  My.  <fc  E.,  296. 
V68. 
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My  opinion  therefore  is  that  the  five  daughters  took  as 
personcB  designatce  and  not  as  a  class,  and  as  two  died  be- 
fore the  testatrix,  their  shares  lapsed. 

Solicitor  for  petitioner :   A.  J.  Head. 
Solicitors  for  respondents :  Valpy  &  Co. 


[9  Chancery  Division,  122.] 
Y.C.B.,  Jan.  11,  1878. 

122]    ^Provident  Permanent  Building  Society  v. 

Greenhill. 

[1875    p.     102.] 
Mortgage — Building  Society — AecoufU — /^fw» — hUereaL  . 

Fines  secured  by  covenant  in  a  mortgage  to  a  building  societv  form  pari  of  the 

Erincipal  in  taking  the  account  of  principal,  interest,  and  costs  m  a  forecloeore  soit 
y  the  building  society,  and  are  payable  wiUi  interest 

The  form  of  foreclosure  decree  in  the  case  of  a  mortgage  to  a  building  society  does 
not  differ  from  that  in  the  case  of  an  ordinary  mortgage. 

Adjourned  summons.  The  bill,  which  was  filed  by 
the  Provident  Permanent  Building  Society  as  mortgagees, 
prayed  an  account  of  what  was  due  to  them  for  principal, 
interest,  and  costs  upon  their  several  mortgage  securities 
from  the  defendants,  the  mortgagors,  and  foreclosure  in  de- 
fault of  payment. 

The  several  mortgage  deeds  and  memorandums  of  charge 
which  were  secur^  by  deposit  of  deeds,  and  collaterally 
secured  by  promissory  notes,  contained  covenants  by  the 
mortgagors  to  pay  certain  monthly  sums  on  the  days  therein 
mentioned  for  certain  terms  of  years,  and  also  all  fines  and 
other  sums  which  should,  according  to  the  rules  and  tables 
of  the  society,  become  payable  in  respect  of  their  shares ; 
and  the  morgagors  thereby  charged  certain  hereditaments 
as  security  for  payment  to  the  trustees  of  the  society  of 
the  sums  covenanted  to  be  paid  until  all  the  said  prin- 
cipal sums  and  interest  thereon  should  be  fully  paid  and 
satisfied. 

It  was  provided  by  the  rules  of  the  society,  that  if  any 
borrower  should  be  desirous  of  having  his  property  dis- 
charged from  the  mortgage  before  the  expiration  of  the  term 
for  which  his  advance  was  taken,  he  might  do  so  on  giving 
two  months'  notice,  and  on  discharging  all  instalments  ana 
fines  due  in  respect  thereof,  and  the  present  value  of  the 
future  repayments  calculated  to  the  end  of  the  original  term, 
and  discounted  at  the  rate  therein  specified. 

In  the  bill  the  amount  claimed  to  be  due  to  the  society  on 
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securities  was  stated  to  be  "in  respect  of  the  said  promis- 
sory notes  and  of  instalments  in  arrear,  and  fines  and  in- 
terest and  costs,"  and  *"the  present  value  of  the  [123 
future  instalments  calculated  as  provided,"  &c. 

By  the  decree,  dated  the  19th  of  June,  1877,  an  account 
was  directed  of  what  was  due  to  the  plaintiffs  for  principal 
and  interest  and  costs  under  the  several  indentures  of  mort- 
gage and  instruments  in  writing  in  the  pleadings  mentioned, 
and  for  their  costs  of  the  cause  to  be  taxed,  &c.,  with  the 
usual  directions  for  a  reconveyance  to  the  defendants  upon 
payment  of  the  amount  certified  to  be  due,  and  in  default 
of  payment,  foreclosure. 

in  taking  the  account  in  chambers  the  question  had 
arisen  whether  the  plaintiffs  were  entitled  to  include  in  the 
account  as  principal  the  fines  payable  according  to  the  rules 
of  the  society  ana  covenanted  to  be  paid  by  the  defendants. 

This  question  was  adjourned  into  court. 

Kay^  Q.C.,  and  Cozens- Hardy ^  for  the  plaintiffs,  con- 
tended that  the  fines,  payment  of  which  was  expressly 
stipulated  for  in  the  mortgage  deeds,  formed  part  of  the 
principal  secured  bv  the  mortgages,  and  as  such  must  be 
included  in  taking  the  account  as  principal  bearing  interest. 
WaUer^  Q.C.  {Phear  with  him),  for  the  defendants :  The 
decree  directs  simply  an  account  of  what  is  due  for  princi- 
pal, interest,  and  costs.  If  it  had  been  intended  to  include 
these  fines  in  the  account,  the  decree  should  have  been  differ- 
ently expressed,  and  framed  according  to  the  precedents 
for  the  foreclosure  of  building  society  mortgages  given  in 
Pemberton  on  Judgments ('),  where  the  account  is  "of  all 
subscriptions,  redemption  moneys,  and  other  payments 
due,  owing,  and  payable,"  &c.  The  plaintiffs  have  not  ob- 
tained judgment  in  their  favor  as  to  the  fines,  nor. did  they 
ask  any  account  in  respect  of  them  in  the  prayer  of  their 
bill ;  the  fines  cannot  therefore  be  included  in  the  account 
of  principal. 

6acok,  V.C.  :  In  my  opinion  there  is  no  kind  of  question 
upon  this  subject.  The  mortgagee  files  a  bill  and  gets  the 
ordinary  decree  which  has  *Deen,  according  to  the  [124 
establisned  rule  of  this  court,  for  principal,  interest,  and 
costs  under  the  written  contract  between  the  parties,  so  that 
in  order  to  ascertain  what  is  principal  and  interest  you  have 
to  refer  to  the  written  deed.  In  this  case  the  written  deed 
stipulates  that  certain  fines  shall,  in  certain  contingencies, 
be  paid  by  the  mortgagor.  These  fines  became  as  much 
principal  as  the  sum  originally  advanced  by  way  of  loan  ; 

(')  2d  ed.,  p.  518. 

25  Eng.  Rep.  104 
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and  that  they  do  so  is  clear,  because  interest  is  provided  for 
by  the  deed.  There  can  be  no  kind  of  question  that  the 
whole  sum  dae  for  principal  and  fines,  which  are  principal, 
and  any  other  sum  that  the  terms  of  the  written  contract  jus- 
tifies, are  to  be  taken  into  consideration  in  taking  the  ac- 
count. It  may  well  have  been  that  in  the  precedent  referred 
to  as  directing  an  account  of  subscriptions  and  oth«r  things, 
the  parties  thought  it  necessary,  for  some  reason,  to  express 
those  things ;  but  there  is  not  one  law  for  building  society 
mortgagees  and  another  for  the  rest  of  the  Queen's  subjects 
raortiagees.  There  is  no  ground  why  the  fines  should  not 
be  calculated  in  the  amount  due  for  principal,  interest,  and 
costs.  The  plaintiff  must  have  the  costs  of  this  summons 
added  to  the  other  costs  in  the  suit. 

Kay:  Tour  Lordship's  opinion  is  that  the  fines  are  prin- 
cipal, and  payable  with  interest  according  to  the  terms  of 
the  deed  ? 

Bacon,  V.C:    Yes. 

Solicitors :  Sharps^  Parkers  &  Co.;  Prior ^  Sigg^  Church 
&  Adams. 

See  16  Eng.  R. ,  618  note.  ciation,  when  oonstitation  makes  paj- 

In  an  action  brought  bj  a  building  able  to  widow :  Shamrock,  etc,  e. 
aasociation  against  a  member,  on  a  Drum,  2  Mo.  App.,  320. 
mortgage  given  to  secure  the  payment  Rights  of  representative  of  member 
of  weekly  dues  and  the  instalments  of  to  withdraw  and  take  interest,  or  to 
interest  on  an  advanced  loan,  the  taking  continue  the  investment :  Licking  Go. 
of  the  account  preliminary  to  an  order  v.  Bebouts,  29  Ohio  St.  R,  252. 
of  sale  should  be  limited  to  the  amount  The  withdrawal,  by  a  stockholder  In 
of  dues  and  interest  that  had  accrued  a  building  association,  of  his  stock,  is 
at  the  time  of  rendering  the  decree :  not  a  sale  of  the  stock  to  the  aasoda- 
Risk  «.  Building  Association,  81  Ohio  tion,  but  an  extinguishment  or  canoei- 
st. R.,  517,  approving  Hagerman  v.  lation  of  it :  Philanthropic,  etc,  «.  Mc- 
Ohio,  etc.,  25  Ohio  St.,  187,  and  Forest,  Knight,  85  Penn.  St.  470;  5  Qnar. 
etc.,  D.  Gallagher,  Id.,  208.  L.  J.,  148. 

As   to   fines    for    delinquency,   see  But  see  Early's  Appeal.  89  Penn.  St. 

Union,  etc.,  o.  Masonic,  etc.,  29  N.  J.  R.,  411. 

Eq.,  889  ,*   Johnson  v.  Trustees,  etc.,  }2  Duty  of  association  to  loan  to  a  mem- 

Quar.  L.  J.,  847,  Circuit  Court,  District  ber,  and  damages  for  refusal  to  do  so : 

Col.  Stiles'  Appeal,  9  Weekly  Notes  Caa. 

Dues  cease  when  the  association   be-  (Penn.),  88. 

comes  insolvent :  Low,  etc.,  «.  Zueker,  Building  loan  associations  have  power 

48  Md.,  449.  to  loan  money  on  the  same  security 

Rights  of  members  and  association  :  as  individuals,   notwithstanding  their 

Low,   etc.,  «.   Zueker,  48   Md.,  449;  usual  mode  is  to  require  the  borrower 

Morrison  v,  Dorsey,  48  Md.,  461 ;  Mc-  to  assign  their  own  stock  as  collateral 

Donnell  «.  Milholland,  48  Md.,  541.  to  his  mortgage. 

In  Ohio,  can  only  make  benefits  pay-  Where  several  loan  associations  made 
able  to  family  or  heirs  of  members :  concurrent  loans  on  the  same  build- 
State  9.  Central,  etc.,  29  Ohio  St.  R.,  ing ;  held,  that  no  implied  obliga- 
899.  tion  on  all  of  them,  to  require  such 

Rights  of  wife  as  against  legatee  in  assignment,  arises  from  the  fact  that 

interest  of  husband  in  charitable  asso-  some  of  them  did  so ;    and  that  the 
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eqaalitj  of  such  aa  did  not  was  not  As  to  how  pajments  upon  a  mort- 

thereby  affected.  tS'^  ^  ^^®  association  by  a  member 

If  sach  stock  has  been  assigned,  it  are  to  be  applied  :    Link  t.  German- 
mast  be  sold  first,  and  the  amount  ap-  town,  etc.,  89  Penn.  St.  R.,  15. 
plied  on  the  mortgage  :    Union  Build-  As  to  rights  of  member  under  charter 
ing  Loan  Association  «.  Masonic  Hall  allowing  to  withdraw  and  to  be  paid 
Association,  29  N.  J.  Ekj.,  389.  adyancements  as  fast  as  funds  accumu- 

As  to  when  loan  to  member  is  usu-  late :  Martin  «.  Scottish,  etc.,  17  Scot, 

rious  though  interest  fixed  by  dues :  Citi-  L.  Reporter,  221. 
sens,  etc.,  «.  Uhler^  48  Md.,  455. 


[9  Chancery  Diyision,  126.] 
V.C.H.,  April  10.  1878. 

*ReNAL8  V.   COWLISHAW.  [125 

[1876    R.    89.] 
RestrieHve  Covenant — CwnnanUe — Amgn  of — Right  to  aue. 

The  former  owners  in  fee  of  a  residential  estate  and  adjoining  lands,  sold  part  of 
the  adjoinin|2^  lands  to  the  defendant's  predecessors  in  title,  who  entered  into  coye- 
nants  w^h  the  yendors  and  their  assigns  restricting  their  right  to  build  on  and  use 
theporchased  land. 

Tne  same  yendors  afterwards  sold  the  residential  estate  to  the  plaintiffs*  predeces- 
sors in  title.  The  conyeyance  contained  no  reference  to  the  restrictiye  coyenants, 
nor  was  there  any  contract  or  representation  that  the  porchasers  of  the  residential 
estate  were  to  haye  the  benefit  or  them ;  there  was,  moreoyer,  in  the  plaintiffs'  con- 
yeyance a  ooyenant  limiting  their  ose  of  the  purchased  property,  but  such  ooyenant 
was  not  coeztensiye  with  the  coyenants  aboye  mentioned. 

In  an  action  by  the  phuntiffis,  to  restrain  the  defendants,  who  had  purchased  the 
land  first  sold  as  aboye  mentioned  with  notice  of  the  first  mentioned  restrictiye  coy- 
enants, irom  building  in  contrayention  of  those  coyenants  : 

Hdd^  that,  although  the  plaintiffs  were  "  assigns "  of  the  original  coyenantees, 
they  were  not  entiUra  to  sue  upon  the  original  coyenants. 

By  an  indenture  dated  the  29th  of  September,  1845, 
Messrs.  Hoby,  Winterbotham,  and  Russell,  as  the  devisees 
in  trust  for  sale  of  a  mansion  house  and  residential  property 
known  as  the  Mill  Hill  estate,  and  of  certain  pieces  of  land 
adjoining  thereto,  sold  and  conveyed  two  of  these  adjoining 
pieces  of  land  to  one  Francis  Shaw,  in  fee,  and  Shaw 
thereby,  for  himself,  his  heirs,  executors,  and  administrators, 
covenanted  with  Hoby,  Winterbotham,  and  Russell,  their 
heirs,  executors,  administrators,  and  assigns,  not  to  build 
upon  the  lands  thereby  conveyed  within  a  certain  distance 
from  a  particular  road  leading  ^Ho  the  Mill  Hill  house  and 
property  belonging  to  the  said  trustees  ; "  that  the  garden 
walls  or  palisades  to  be  set  up  along  the  side  of  the  said 
road  should  stand  back  a  certain  distance  from  the  centre 
of  the  road ;  that  any  house  to  be  built  on  the  land  adjoin- 
ing the  road  should  be  of  p.  certain  value,  and  of  an  elevation 
at  least  equal  to  that  of  the  houses  on  a  particular  road ; 
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and  that  no  trade  or  business  should  be  carried  on  in  any  of 
such  houses  or  buildings,  but  that  the  same  should  be  used 
as  private  dwelling  houses  only.  The  conveyance  did  not 
126]  *state  that  this  covenant  was  for  the  protection  of 
the  residential  property,  or  in  reference  to  the  other  adjoin- 
ing pieces  of  land,  or  make  any  statement  or  reference 
thereto. 

The  same  trustees  also  sold  about  this  time  other  pieces 
of  lands  adjoining  the  Mill  Hill  estate ;  and  the  conveyance 
to  the  purchaser  m  each  case  contained  restrictive  covenants 
similar  to  those  above  mentioned.  It  was  alleged  by  the 
plaintiffs  in  their  statement  of  claim  that  the  intention  of  all 
the  restrictive  covenants  was  to  protect  and  maintain  the  I 

value  of  the  Mill  Hill  estate,  and  to  secure  the  continuance  i 

of  the  surrounding  neighborhood  as  purely  residential  in  I 

character.  ' 

The  trustees,  in  December,  1854,  sold  and  conveyed  the  j 

Mill  Hill  estate  to  T.  P.  Bainbrigge  in  fee,  and,  Bainbrigge  | 

having  died,  his  devisees  in  trust,  in  September,  1870,  sold 
and  conveyed  the  same  estate  to  the  plaintiffs  as  tenants  in 
common  in  fee. 

In  neither  of  these  two  conveyances  were  there  covenants 
similar  to  those  in  the  conveyance  to  Shaw,  but  there  was  in 
the  conveyance  to  the  plaintiffs  a  covenant  by  them  with 
their  vendors  not  to  build  a  public  house  or  carry  on  offen- 
sive trades  upon  a  particular  portion  of  the  property  con- 
veyed to  them.  Neither  of  the  two  conveyances  recited  or 
mentioned  in  anv  way  the  conveyance  or  sale  to  Shaw,  or 
the  existence  or  any  restrictive  covenant  entered  into  by 
Shaw  or  by  Qadsby,  nor  did  either  of  them  recite  or  men- 
tion the  sales  or  conveyances  of  the  other  pieces  of  laud  sold 
as  above  mentioned. 

There  had  also  been  a  devolution  title  with  regard  to 
the  lands  sold  to  Shaw,  for  after  his  death  Mary  Shaw,  the 
person  entitled  under  his  will,  in  August,  1867,  sold  and  con- 
veyed part  of  the  lands  comprised  in  the  indenture  of  Sep- 
tember, 1846,  to  John  Gadsby  in  fee,  who,  in  his  conveyance, 
entered  into  convenants  with  Mary  Shaw,  her  heirs,  exec- 
utors, and  administrators,  substantially  identical  mutatis 
mutandis  with  the  restrictive  covenants  contained  in  the  in- 
denture of  the  29th  of  September,  1842.  And  subsequently 
the  lands  so  conveyed  to  Gadsby  were  sold  and  conveyed 
(with  certain  buildings  erected  thereon)  by  Qadsby,  or  per- 
sons deriving  title  through  him,  to  the  defendants  as  tenants 
in  common  in  fee. 

The  plaintiffs  alleged  that  the  defendants  were  carrying  on 
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*upon  their  lands  and  in  contravention  of  the  restric-  [127 
tive  covenants  first  above  mentioned,  the  trade  of  wheel- 
wrights, smiths,  and  bent  timber  manufacturers,  and  had 
erected  a  high  chimney  which  emitted  thick  black  smoke, 
and  that  those  acts  were  destructive  of  the  residential  char- 
acter of  the  neighborhood,  and  had  deteriorated  the  value 
and  amenity  of  the  Mill  Hill  estate.  By  their  action  they 
claimed  an  injunction  to  restrain  the  defendants  from  carry- 
ing on  any  trade  or  business  upon  their  lands,  and  from 
permitting  the  buildings  erected  thereon  to  be  used  other- 
wise than  as  private  houses,  and  from  contravening  in  any 
manner  the  restrictive  covenants  contained  in  the  indenture 
of  September,  1845. 

The  principal  question  argued,  and  that  on  which  the  de- 
cision turneo,  was  as  to  the  right  of  the  plaintiffs  to  sue 
upon  these  covenants. 

It  appeared  that  no  contract  had  been  entered  into  or 
representations  made  either  upon  the  occasion  of  the  pur- 
chase by  Bainbrigge  from  the  trustees,  or  upon  the  purcnase 
from  Bainbrigge  by  the  plaintiffs,  that  the  purchaser  should 
have  the  benefit  of  the  covenants  entered  into  by  Shaw  with 
the  trustees. 

Dickinson^  Q.C.,  and  Benshaw^  for  the  plaintiffs:  The 
defendants  are  the  assigns  of  the  covenantors,  whose  rights 
were  restricted  by  these  covenants,  and  they  took  with  no- 
tice of  them.  The  plaintiffs  are  the  successors  in  title  of  the 
covenantees,  and  the  owners  of  the  residential  property,  for 
the  protection  of  which  the  covenants  were  entered  into. 
They  are  accordingly  entitled  to  sue  the  defendants  on  these 
covenants,  and  to  prevent  them  from  contravening  them  in 
the  same  manner  as  if  the  defendants  had  themselves  been 
the  covenantors,  and  the  plaintiffs  the  covenantees :  Rich' 
ards  V.  JRevitt  (*). 

[Hall,  V.C:  The  Question  is,  whether  you  are  entitled 
to  sue  as  the  assigns  ox  the  covenant ;  you  are  not  under  a 
corresponding  covenant  with  the  defendants,  and  your  cov- 
enant with  your  own  vendors  comprises  only  part  of  the 
covenant  entered  into  by  the  defendants'  predecessor  in  title. 
Are  you  entitled  to  the  benefit  of  Shaw's  covenants  without 
contract,  express  or  implied,  as  in  *the  cases  of  cove-  [128 
nants  entered  into  there  being  a  laying  out  in  lots  and  a  gen- 
eral building  scheme?  I  refer  to  the  cases  of  Western  v. 
Macderrnoti  {*) ;  Child  v.  Douglas  (•) ;  Keates  v.  Lyon  C). 

(>)  7  Ch.  D.,  224;  28  Eng.  R.,  539.  (»)  Kay,  660;  5  D.  M.  <k  G.,  789. 

O  Law  Rep.,  2  Ch.,  72.  {*)  Law  Rep.,  4  Ch.,  218. 
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W.  Pearson,  Q.C.,  for  the  defendants,  referred  to  Mas- 
ter V.  Hansard {').] 

In  Western  v.  Macdermott  there  was,  as  in  this  case,  a 
donble  devolution  of  title,  i.e.,  both  from  the  covenantor 
and  the  covenantee,  and  the  case  is  in  reality  an  authority  in 
our  favor,  as  is  shown  by  the  report  in  the  court  below  (*). 

In  Keates  v.  Lyon  the  covenant  was  not  with  the  cove- 
nantee ^'and  his  assigns,"  and  the  case  is  distinguishable  on 
that  ground  alone. 

[Hall,  Y.C:  Lord  Justice  Selwyn  there  classified  the 
cases,  and  I  collect  that  his  judgment  would  have  been  the 
same  had  the  word  '^ assigns"  been  added.] 

Moreover,  there  the  persons  who  took  the  proi)erty  sub- 
ject to  the  covenant,  took  it  without  notice  of  the  covenant. 
And  the  estate  of  which  we  are  now  owners  is  the  very  same 
residential  property  which  was  retained  by  the  covenantees, 
and  for  the  protection  and  benefit  of  which  the  restrictive 
covenants  were  entered  into.  They  also  referred  to  Master 
V.  Hansard  and  Mann  v.  Stephens  (•). 

W.  Pearson^  Q.C,  and  Bury^  for  the  defendants,  were 
not  called  upon. 

Hall,  V.C.:  I  think  this  case  is  governed  by  Keates  v. 
Lyon^  bv  Child  v.  DougUbS  (*),  as  ultimately  decided  by  Vice- 
Chancellor  Wood  (*),  who,  after  granting  an  interlocutory 
injunction  in  the  first  instance,  refused  to  grant  the  plain- 
tin  an  injunction  at  the  hearing,  and  by  the  case  of  Master 
V.  Hansard. 

The  law  as  to  the  burden  of  and  the  persons  entitled  to 
the  benefit  of  covenants  in  conveyances  in  fee,  was  certainly 
129]  not  *in  a  satisfactory  state ;  but  it  is  now  well  settled 
that  the  burden  of  a  covenant  entered  into  by  a  grantee  in 
fee  for  himself,  his  heirs,  and  assigns,  although  not  running 
with  the  land  at  law  so  as  to  give  a  legal  remedy  against  the 
owner  thereof  for  the  time  being,  is  binding  upon  the  owner 
of  it  for  the  time  being,  in  equity,  having  notice  thereof. 
Who,  then  (other  than  the  original  covenantee),  is  entitled 
to  the  benefit  of  the  covenant?  Prom  the  cases  of  Mann  v. 
Stephens  {*),  Western  v.  M(tcder7nott{')  and  Coles  v.  Sims(*)j 
it  may,  I  think,  be  considered  as  determined  that  any  one 
who  has  acquired  land,  being  one  of  several  lots  laid  out  for 
sale  as  building  plots,  where  the  court  is  satisfied  that  it  was 
the  intention  that  each  one  of  the  several  purchasers  should 

(»)  4  Ch.  D.,  718 ;  21  Eng.  R.,  671.  (»)  2  Jar.  (N.S.),  950. 

(«)  Law  Rep.,  1  Eq..499;  86Beav.,248.  (•)  16  Sim..  877. 

(«)  15  Sim.,  377.  (')  Law  Rep.,  2  Ch.,  72. 

{*)  Kay,  560 ;  5  D.  M.  <k  G.,  789.  ('0  Kay,  66 ;  6  D.  M.  A  O.,  1. 
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be  bound  by  and  should,  as  against  the  others,  have  the 
benefit  of  the  covenants  entered  into  by  each  of  the  pur- 
chasers, is  entitled  to  the  benefit  of  the  covenant;  and  that 
this  right,  that  is,  the  benefit  of  the  covenant,  enures  to  the 
assign  of  the  first  purchaser,  in  other  words,  runs  with  the 
land  of  such  purchaser.  This  right  exists  not  only  where, 
the  several  parties  execute  a  mutual  deed  of  covenant,  but 
wherever  a  mutual  contract  can  be  sufiBciently  established. 
A  purchaser  may  also  be  entitled  to  the  benefit  of  a  restric- 
tive covenant  entered  into  with  his  vendor  by  another  or 
others  where  his  vendor  has  contracted  with  nim  that  he 
shall  be  the  assign  of  it,  that  is,  have  the  benefit  of  the 
covenant.  And  such  contract  need  not  be  express,  but  may 
be  collected  from  the  transaction  of  sale  and  purchase.  In 
considering  this,  the  expressed  or  otherwise  apparent  pur- 
pose or  object  of  the  covenant,  in  reference  to  its  being  in- 
tended to  be  annexed  to  other  property,  or  to  its  being  only 
obtained  to  enable  the  covenantee  more  advantageously  to 
deal  with  his  property,  is  important  to  be  attended  to. 
Whether  the  purchaser  is  the  purchaser  of  all  the  land  re- 
tained by  his  vendor  when  the  covenant  was  entered  into,  is 
also  important.  If  he  is  not,  it  may  be  important  to  take 
into  consideration  whether  his  vendor  has  sold  oflE  part  of 
the  land  so  retained,  and  if  he  has  done  so,  whether  or  not 
he  has  so  sold  subject  to  a  similar  covenant :  whether  the 
purchaser  claiming  the  benefit  of  the  covenant  has  entered 
into  a  similar  covenant,  may  not  be  so  important. 

*The  plaintiffs  in  this  case,  in  their  statement  of  [130 
claim,  rest  their  case  upon  their  being  "assigns"  of  the 
Mill  Hill  estate,  and  they  say  that  as  the  vendors  to  Shaw 
were  the  owners  of  that  estate  when  they  sold  to  Shaw  a 
parcel  of  land  adjoining  it,  the  restrictive  covenants  entered 
into  by  the  purchaser  of  that  parcel  of  land  must  be  taken 
to  have  been  entered  into  with  them  for  the  purpose  of  pro- 
tecting the  Mill  Hill  estate,  which  they  retained ;  ind,  there- 
fore, that  the  benefit  of  that  restrictive  covenant  goes  to  the 
assign  of  that  estate,  irrespective  of  whether  or  not  any  rep- 
resentation that  such  a  covenant  had  been  entered  into  by 
a  purchaser  from  the  vendors  was  made  to  such  assigns, 
and  without  any  contract  by  the  vendors  that  that  purchaser 
should  have  the  benefit  of  that  covenant.  The  argument 
must,  it  would  seem,  go  to  this  length,  viz.,  that  in  such  a  case 
a  purchaser  becomes  entitled  to  the  covenant  even  although 
he  did  not  know  of  the  existence  of  the  covenant,  and  that 
although  the  purchaser  is  not  (as  the  purchasers  in  the  pres- 
ent case  were  not)  purchaser  of  all  the  property  retained  by 
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the  vendor  upon  the  occasion  of  the  conveyance  containing 
the  covenants.  It  appears  to  me  that  the  three  cases  to 
which  I  have  referred  show  that  this  is  not  the  law  of  this 
conrt ;  and  that  in  order  to  enable  a  purchaser  as  an  assign 
(such  purchaser  not  being  an  assign  of  all  that  the  vendor 
retained  when  he  executed  the  conveyance  containing  the 
covenants,  and  that  conveyance  not  showing  that  the  benefit 
of  the  covenant  was  intended  to  enure  for  the  time  being  of 
each  portion  of  the  estate  so  retained  or  of  the  portion  of  the 
estate  of  which  the  plaintiff  is  assign)  to  claim  the  benefit  of 
a  restrictive  covenant,  this,  at  least,  must  appear,  that  the 
assign  acquired  his  property  with  the  benefit  oi  the  covenant, 
that  is,  it  must  appear  that  the  benefit  of  the  covenant  was 
part  of  the  subject-matter  of  the  purchase.  Lord  Justice 
Bramwell,  in  Master  v.  Hansard Q\  said:  ^'I  am  satisfied 
that  the  restrictive  covenant  was  not  put  in  for  the  benefit 
of  this  particular  property,  but  for  the  benefit  of  the  lessors 
to  enable  them  to  make  the  most  of  the  propertv  which  they 
retained."  In  the  present  case  I  think  that  the  covenants 
were  put  in  with  a  like  object.  If  it  had  appeared  in  the 
conveyance  to  Bainbrigge  that  there  were  such  restrictive 
131]  covenants  in  *conveyances  already  executed,  and  ex- 
pressly or  otherwise  that  Bainbrigge  was  to  have  the  benefit 
of  them,  he  and  the  plaintiffs,  as  claiming  through  him, 
would  have  been  entitled  to  the  benefit  of  them.  But  there 
being  in  the  conveyance  to  Bainbrigge  no  reference  to  the 
existence  of  such  covenants  by  recital  of  the  conveyances 
containing  them  or  otherwise,  the  plaintiffs  cannot  be  treated 
as  entitled  to  the  benefit  of  them.  This  action  must  be  dis- 
missed with  costs. 

Solicitors:   SatcheU  <fe  ChappU^  agents  for  J.   Gkidsby, 
Derby;  B.  Wastell,     \ 

(»)  4  Ch.  D.,  724;  21  Eng.  R..  676. 

See  16  Eng.  R.,  298  note  ;  19  Eng.  24  Eng.  B.,  486  note ;  25  Eng.  Rep.. 
R.,  289  note;  23  Eng.  R.,  882  note ;  636  note. 
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[9  Chancery  Division,  181.] 
V.C.H.,  May  8,  1878. 

In  re  Hopkins'  Trusts. 

Wm—  C<m8tru<Awn—**l9»te  "— "  Children.'* 

A  testator  by  his  will  gave  a  fund  to  trustees  "  in  trust  for  the  lawful  issue  of  F. 
H.  surviving  him  equally  to  be  divided  between  them  if  more  than  one  .  .  .  and  if 
but  one  then  for  sucn  only  child,"  with  a  gift  over  "  in  default  of  issue  of  F.  H.  be- 
coming entitled." 

The  issue  of  F.  H.  who  survived  him  were  a  son,  a  daughter,  four  children  of  the 
son.  and  six  children  of  a  deceased  daughter : 

Held,  that  by  the  use  of  the  word  **  child  **  the  testator  had  himself  interpreted  the 
word  "  issue,"  and  that  the  word  "  issue  **  must  be  restricted  to  children,  and  the 
fund  go  in  moieties  between  the  surviving  son  and  daughter. 

Carter  v.  BeniaU{^)  and  Wi/th  v.  Blachnan(J)  discussed. 

Petiton.  John  Hopkins,  by  his  will,  dated  the  6th  of 
March,  1828,  bequeathed  all  his  personal  estate  to  trustees  on 
trust  for  his  wife,  for  life,  and  directed  his  trustees,  after 
her  death,  to  stand  possessed  of  a  sum  of  £2,000  Consols, 

gart  thereof,  upon  trust  to  pay  the  dividends  to  Francis 
[ales  during  his  life,  and  after  his  death  to  his  widow  dur- 
ing her  life,  and  after  the  deaths  of  both,  then  to  hold  the 
fund  upon  the  trusts  following,  viz.: — 

"In  trust  for  the  lawful  issue  of  the  said  Francis  Hales 
surviving  him  equally  to  be  divided  between  them  if  more 
than  one  share  and  share  alike,  and  if  but  one  then  for  such 
only  child,  that  is, to  *say,  in  trust  to  transfer  and  [132 
pay  the  share  or  respective  shares  of  such  as  shall  be  twenty- 
one  years  of  age,  or  become  married,  at  or  before  the  ex- 
piration of  twelve  calendar  months  from  the  decease  of  the 
survivor  of  the  said  life  annuitants,  or  upon  the  solemniza- 
tion of  such  marriage  or  marriages,  with  the  dividends 
thereof.  And  as  to  tlie  share  or  shares  of  such  as  shall  be 
under  age,  in  trust  to  pay  such  share  or  shares  to  the  re- 
spective parties  as  they  shall  respectively  attain  the  age  of 
twenty-one  years  or  be  married,  and  pay  and  apply  the 
dividends  in  the  meantime  unto  and  for  the  respective  use 
and  benefit  of  such  minors.  And  in  case  of  the  death  of  any 
or  either  of  the  said  parties  before  his,  her,  or  their  attain- 
ing the  age  of  twenty-one  years  or  being  married,  the  share 
or  shares  of  him,  her,  or  them  so  daying  to  be  payable  and 
paid  at  the  respective  periods  aforesaid  to  the  survivors  or 
survivor  of  them.     And  in  default  of  issue  of  the  said  F. 

{')  2  Beav.,  651.  (*)  \  Yes.  Sen,,  197, 

25  Eng.  Rep.  106 
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Hales  becoming  entitled  to  the  said  £2,000  £3  per  Cent. 
Consols,  it  is  my  will  that  the  same  principal  sum  and  the 
dividends  and  proceeds  thereof  shall  go  to  such  person  or 

Eersons  and  in  such  manner  as  my  said  dear  wife  Christian 
[opkins  shall  by  her  deed  or  will  direct,  appoint,  or  be- 
queath the  same  unto.  And  in  default  of  such  gift,  appoint- 
ment, or  bequest  by  my  said  wife,  the  same  sum  of  £2,000 
£3  per  Cent.  Consols  shall  sink  into  and  become  part  of  the 
residue  of  my  personal  estate  for  the  benefit  of  my  residuary 
legatees  after  named." 

The  testator  died  on  the  10th  of  March,  1828,  and  his 
widow  died  in  February,  1835. 

Francis  Hales  died  on  the  28th  of  November,  1875,  without 
leaving  a  widow,  and  having  had  three  children  only,  viz., 
Catherine,  who  married  William  Chapman  and  died  in  1860, 
leaving  six  children,  all  of  whom  were  still  alive ;  Francis 
Richard,  who  married  in  1866,  and  had  issue  four  children, 
all  born  before  the  death  of  Francis  Hales  and  still  alive ; 
and  Elizabeth,  who  was  still  living  and  a  spinster.  So  that 
the  "issue  of  Francis  Hales  surviving  him"  were  a  son,  a 
daughter,  six  children  of  the  son,  and  four  children  of  a  de- 
ceased daughter ;  and  the  question  having  arisen  whether 
the  word  "issue"  was  not  by  the  context  of  the  will  re- 
stricted to  "children,"  the  trustees  transferred  the  sum  of 
£2,000  Consols  into  court  under  the  Trustee  Relief  Act,  and 
133]  the  *son  and  daughter  who  survived  Francis  Hales 
now  petitioned  that  the  fund  might  be  transferred  to  them. 

Dickinson^  Q.C.,  and  Stocky  for  the  petitioners:  The  word 
'4ssue"  must  be  read  as  meaning  children,  for  the  testator, 
by  the  use  of  the  word  "  child,"  nas  so  explained  it.  This 
case  is  the  converse  of  Sibley  v.  Perry  {^\  where  the  word 
"issue"  was  restricted  to  "children"  by  the  use  of  the 
word  "parent."  It  is  in  fact  not  to  be  distinguished  from 
Carter  v.  Bentall{*)^  where  the  words  were,  "and  if  only 
one  child  then  to  such  one  child  ;"  for  though  there  is  there 
a  gift  over  in  default  of  "such  issue,"  while  here  it  is  in 
default  of  "issue  .  .  .  becoming  entitled"  to  the  fund,  in 
each  case  the  issue  must  be  such  as  has  been  previously  de- 
fined, for  in  neither  case  is  it  a  gift  over  in  default  of  all 
issue,  but  of  a  particular  issue. 

[Hall,  V.C:  Your  argument  goes  to  this,  that  if  there 
had  been  no  child  who  survived,  the  gift  would  not  have 
taken  effect.] 

Yes  ;  aqd  other  authorities  in  ouV  favor  are :  McGregor  v. 

(')  7  Ves.,  522.  (•)  2  Beay.,  551. 
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M'Gregor{')\  Ellis  v.  S€lby{')\  Peel  v.  CatlowO;  Bak&r 
V.  Bayldon (*) ;  In  re  MercerorCs  Trusts (').  The  fund  is 
accordingly  divisible  into  moieties  between  the  two  peti- 
tioners. 

Eddis^  Q.C.,  and  PJiear^  for  the  six  children  of  Catherine 
Chapman :  The  word  "issue  "  must  be  taken  in  its  wide  and 
general  sense  unless  it  is  clearly  controlled  by  the  context, 
and  the  plaintiffs  must  show  that  it  is  so  controlled.  Here 
the  gift  to  the  issue  of  Francis  Hales  is  a  gift  to  take  effect 
after  three  life  interests,  and  this  gift  over  is  not,  as  in  Carter 
V.  Bentally  in  default  of  "such  issue,"  but  generally  in  de- 
fault of  issue  becoming  entitled,  who  to  become  entitled  must 
survive  Francis  Hales.  "Child"  is  a  flexible  word  and 
may  mean  "grandchild,"  and  the  expression  "only  child" 
occurring  once  only,  and  then  used  to  designate  a  single  de- 
scendant of  Francis  Hales,  is  not  sufficient  to  cut  down  the 
natural  meaning  *of  the  recurring  word  "issue,"  [134 
with  which  all  the  other  referential  expressions  are  consist- 
ent. In  M'Oregorv.  McGregor  {')  the  testator  himself,  by 
a  codicil,  interpreted  the  word  "issue"  in  his  will  as  mean- 
ing children  ;  and  there  was  also  what  amounted  to  an  ex- 
press interpretation  in  Ellis  y.  Selby{*)^  Peel  v.  Callow  {^)^ 
and  Baker  v.  Bayldon  {*);  while  in  In  re  Merceron's 
Trusts  (')  the  only  question  was  as  to  the  meaning  of  the 
expression  "die  without  issue."  On  the  other  hand,  the 
word  "children"  may  be  extended  to  and  treated  as  synony- 
mous with  "issue":  Wyth  v.  Blackman{*)\  Dalzell  v. 
Welsh  C).     The  fund  is  accordingly  divisible  in  twelfths. 

Oswald^  for  the  four  children  of  Francis  Bichard  Hales, 
supported  the  same  contention. 

Daw,  for  the  trustees  of  the  will. 

Dickinson,  in  reply. 

Hall,  V.C.:  I  will,  in  the  first  instance,  consider  the 
construction  of  this  will  without  reference  to  authority. 
The  trust  is  "  for  the  lawful  issue  of  the  said  Francis  Hales 
surviving  him  equally  to  be  divided  between  them,  if  more 
than  one  share  and  share  alike,  and  if  but  one  then  for  such 
only  child,"  and  the  testator  then  declares  when  the  shares 
are  to  be  transferred  and  paid.  Considering  that  portion 
of  the  will  according  to  the  plain  meaning  of  the  words,  and 
taking  into  consideration  that  the  word  "issue"  is  one 
which,  though  ordinarily  used  and  taken  to  mean  all  issue, 

(»)  1  D,  F.  <k  J.,  68.  (»)  4  Ch.  D.,  182;  19  Eng.  R.,  769, 

(«)  7  Sim.,  852.  (•)  1  Ves.  Sen.,  197,  200, 

(«)  9  Sim.,  872.  (')  2  Sim.,  ^19,  826. 
C»)  81  Beav.,  209. 
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whether  children  or  more  remote  descendants,  yet  may  bf?, 
and  not  unfrequently  is,  used  with  reference  to  "children,'* 
it  appears  to  me  that  the  testator  in  creating  this  trust  for 
issue  was  creating  a  trust  for  children.  His  words  are,  "  if 
but  one"  (i.e.,  one  issue),  "then  for  such  only  child,"  that 
is  to  say,  "  an  only  child  is  to  take  under  the  trust  which  I 
have  declared  in  favor  of  issue,  if  there  be  only  one  child." 
135]  That  being  so,  it  seems  to  me  that  the  right  *and  cor- 
rect interpretation  of  this  will  is  to  sav  that  the  testator  used 
the  word  "issue"  in  the  sense  of  children.  In  providing 
for  issue  he  says,  "if  only  one,"  that  is,  "if  there  is  only 
one  person  to  take  under  the  trust  for  issue,  then  to  such 
only  child,"  meaning  by  "one"  an  only  child.  I  consider 
that  the  testator  has  himself  interpreted  the  word  "issue, " 
and  explained  it  to  mean  children.  As  regards  the  subse- 
quent parts  of  the  will,  I  do  not  think  that  there  is  anything 
in  the  observation  that  he  afterwards  speaks  of  the  persons 
to  take,  not  by  the  description  of  "issue"  or  "children," 
but  as  "parties,"  for  that  is  a  proper  mode  of  expression 
in  either  sense  of  the  word  "issue."  The  ultimate  trust  is 
"in  default  of  issue  of  the  said  Francis  Hales  becoming  en- 
titled." The  word  "issue"  alone  is  used  there,  he  does  not 
say  "such  issue;"  but  the  absence  of  the  word  "such," 
when  once  you  have  interpreted  the  word  "issue,"  is  im- 
material. An  interpretation  of  the  preceding  trust  having 
been  arrived  at,  the  construction  of  the  referential  provi- 
sions becomes  comparatively  unimportant.  The  trust  m  de- 
fault of  issue,  if  issue  be  restricted  to  children,  amounts  to 
a  trust  in  default  of  children  becoming  entitled  to  the  fund. 
No  doubt  "becoming  entitled"  includes  two  things;  they 
must  be  children  who  survive  their  parents,  and  they  must 
also  attain  the  age  of  twenty-one  years  or  marry.  That  is 
merely  another  portion  of  the  description  or  qualification 
of  the  persons  to  take,  which  does  not  necessarily  enlarge  the 
meaning  of  the  term  "issue."  Such  is  the  conclusion  1 
arrive  at  independently  of  authority. 

Then,  as  to  the  authorities,  the  only  case  which  has  any 
direct  bearing  is  that  of  Carter  v.  Bentall{'\  which  is  to  mv 
mind  not  materially  distinguishable  from  the  present.  It  is 
certainly  not  so,  having  regard  to  the  reasoning  of  the  Master 
of  the  Kolls  in  his  judgment.  Mr.  Eddis  pointed  out  tbat 
in  that  case  there  was  a  reference  to  the  marriage  of  the  tes- 
tator's daughter,  and  that  there  the  word  "issue,"  used  in 
reference  to  her  marriage,  was  rightly  held  to  mean  the  issue 
of  her  marriage.     I  think  that  is  rather  a  refinement.     It  ia 

(')  2  Beav.,  561. 
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not  referred  to  by  the  Master  of  the  Rolls  in  his  judgment, 
which  did  not  proceed  at  all  upon  that,  but  upon  the  use 
which  the  testator  made  of  the  word  "child,"  immediately^ 
*after  the  word  ''issue."  The  words  of  the  trust  [136 
there  were  "andif  only  one  child."  Here  the  word  "child" 
is  left  out  after  the  word  "one."  But  even  if  we  supply 
"issue"  from  the  previous  word  "issue,"  yet  a  child  is  to 
take;  whichever  word  is  supplied,  we  arrive  at  the  same 
construction. 

With  reference  to  the  difference  in  construction  where  the 
word  "child"  is  contained  in  the  trust  itself,  and  where  it 
is  merely  contained  in  an  explanatory  or  referential  clause, 
I  may  refer  to  the  case  of  Wyth  v.  Blackman  (*),  where  Lord ' 
Hardwicke,  in  considering  the  construction  of  an  explana- 
tory clause,  said  Q,  "  If  it  rested  on  the  word  '  issue,'  tnere  is 
no  doubt  ....  The  great  objection  to  this  is  from  m^^Zic^^, 
that  being  an  explanatory  clause,  it  restrains  issue  to  chil- 
dren ;  but  that  was  not  tne  donoi^s  meaning;  which  was,  as 
is  said  for  the  defendants,  principally  to  explain  the  shares 
thereby;  although  he  might  mean  both."  That  is  to  say, 
be  considered  that  the  clause  which  contained  the  word 
"child"  was  a  clause  explaining  in  what  shares  the  prop- 
erty was  divisible.  That  particular  clause  was  considered 
by  Lord  Hardwicke  to  be  put  in  to  prevent  any  question 
about  the  shares  of  the  different  children.  In  the  particular 
case  he  thought  he  found,  in  other  portions  of  the  will,  ex- 
pressions which  would  assist  the  interpretation.  He  cer- 
tainly did,  in  arriving  at  a  conlusion,  go  to  a  considerable 
extent  upon  the  probable  intention  of  the  testator  to  include 
as  many  as  possible.  I  must,  however,  decline  to  speculate 
as  to  probable  intentions.  Observations  might  be  made  on 
both  sides.  I  cannot  guess,  but  must  do  my  best  to  con- 
strue the  instrument  upon  the  words  themselves,  only  say- 
ing, as  regards  the  general  intention,  that  in  any  possible 
view  this  will  contains  an  unreasonable  disposition  of  the 
testator's  property.  Taking,  therefore,  the  words  as  I  find 
them,  the  true  interpretation  is  that  the  word  "issue"  was 
used  by  the  testator  in  the  sense  of  "  children."  He  has,  I 
consider,  thus  explained  himself,  and  the  onlv  persons  who 
can  take  are  the  two  children  of  Francis  Hales  who  sur- 
vived him. 

I  observe  that  in  the  case  before  Lord  Hardwicke  he 
referred  to  Ch'ooJce  v.  Brookeing  (*)  and  observed  that,  accord- 
ing to  the  ^authorities,  grandchildren  and  great-  [137 
grandchildren  might  come  in  under  the  term  "children." 

0)  1  Ves.  Sen.,  197.  («)  1  Ves.  Sen.,  200.  («)  2  Vern.,  106. 


838  CHANCERY  DIVISION.  [VoL  IX. 

1878  Spencer  v.  Clarke.  V.C.H. 

With  regard  to  that  I  can  only  say  that  such  a  latitude  of 
construction  is  not  now  adopted. 

Solicitors:  Hancock^  Sharp  <fe  Hales;  Rhodes  &  Son^ 
agents  for  R.  Porter,  Ipswich  ;  H.  C,  Soden;  Walker j  Mar- 
tineau  &  Co, 


[9  Chancery  Dlyision,  187.] 
V.C.H.,  May  8,  1878. 

Spencer  v.  Clarke. 

[1877    C.     459.] 

Policy  of  Assurance — EquUoAU  Mortage — Asnffnment — NoHce — Priority — Consirue- 
tive  Notice— Policies  of  Assurance  Ad,  1867  (SO  dh  81  Viet,  e.  144). 

An  agreement  in  writing  to  execute  on  request  an  effectual  mortgage  of  a  policy  of 
assurance  deposited  at  the  time  of  the  agreement  as  security  for  a  loan,  is  not  tm. 
'*  assignment  of  such  policy  wiUiin  tbe  meaning  of  the  Policies  of  Assurance  Act, 
1867. 

Accordingly,  notice  to  the  Assurance  Company  of  such  an  agreement  does  not 
give  under  that  act  any  priority  over  a  prior  equitable  mortgsgee  who  has  given  no 
notice  but  has  possession  of  the  policy. 

The  holder  of  a  policy  of  assurance  on  his  own  life  deposited  it  with  A.  by  way  of 
equitable  mortgage  to  secure  a  loan.  A.  retained  the  policy,  but  gave  no  notice  to 
the  company. 

B.  afterwards,  in  ignorance  of  this  prior  mortgage,  agreed  to  lend  money  to  the 
policy  holder  upon  a  deposit  of  the  same  policy,  and  the  policy  holder,  alleging  that 
he  had  left  the  policy  at  home  by  mistake,  and  promising  forthwith  to  delirer  it  to 
B.,  took  the  loan  and  signed  a  memorandum  that  he  had  deposited  the  policy  with 
B.,  and  that  he  undertook  on  request  to  execute  to  B.  an  effectual  mortgage  of  it. 

B.  ^ave  to  the  company  notice  of  his  loan  and  memorandum  of  deposit,  and  fre- 
quently applied  to  the  policy  holder  for  the  policy,  but  the  policy  holder  made  vari- 
ous excuses  for  not  handing  it  over,  and  died  leaving  it  in  the  possession  of  A.: 

Held^  that  the  circumstances  of  the  case  were  such  as  to  put  B.  on  inquiry  at  the 
time  of  the  loan,  and  to  fix  him  with  constructive  notice  of  A.*s  security,  and  that 
the  title  of  A.,  as  in  possession  of  the  policy,  must  prevail  over  that  of  R,  although 
B.  did  and  A.  did  not  give  notice  to  the  company. 

In  March,  1876,  Thomas  Spencer,  since  deceased,  and  the 
plaintiff  Evans,  his  brother-in-law,  both  of  Tredegar  in 
Wales,  agreed  to  lend  to  T.  W.  Clarke,  of  Chepstow,  the 
sum  of  £1,000  in  two  several  sums  of  £500  each,  upon  the 
138]  security  of  a  deposit  of  two  several  *policies  oi  assur- 
ance of  £500  each  upon  the  life  of  Clarke,  one  with  the 
Standard  Life  Assurance  Company  and  the  other  with  the 
Westminster  and  General  Life  Assurance  Association,  and 
of  a  memorandum  of  deposit  and  bond.  Evans  left  the 
completion  of  the  loan  to  Spencer,  and  on  the  morning  of 
the  31st  of  March,  1876,  Spencer  and  Clarke  went  to  Spen- 
cer's solicitor  at  Tredegar,  and  gave  instructions  for  the 
preparation  of  the  memorandum  and  bond.  Clarke  handed 
over  to  the  solicitor  an  envelope  containing  the  Standard 
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policy  for  £500,  a  receipt  for  the  last  premium  upon  it,  a 
receipt  for  the  last  premium  on  the  Westminster  and  Gen- 
eral policy  for  £500,  and  a  policy  for  £1,000  with  the  Rail- 
way Passengers  Insurance  Company;  and  when  asked  for 
the  Westminster  and  General  policy,  he  answered  that  un- 
fortunately he  had  put  the  railway  policy  into  the  envelope 
in  mistake  for  it,  but  that  be  had  it  at  home  at  his  house  in 
Chepstow  (about  two  hours'  journey  from  Tredegar),  and 
that  directly  he  returned  he  would  be  sure  to  send  it  to 
Spencer.  Spencer  being  satisfied  with  this  assurance,  the 
bond  and  memorandum  were  prepared,  and  later  in  the 
same  day  were  executed.  Upon  execution  the  £1,000  was 
paid  to  Clarke,  and  the  envelope  with  the  Standard  policy 
and  receipts  was  delivered  to  Spencer. 
The  memorandum  of  deposit  was  in  the  following  terms : 
"Memorandum  that  I,  T.  W.  Clarke,  have  this  day  bor- 
rowed and  received  the  sum  of  £500  from  Thomas  Spencer, 
and  also  the  like  sum  of  £600  from  John  Evans,  and  have 
secured  the  repayment  of  the  two  several  sums  of  £500  and 
£500,  making  together  the  sum  of  £1,000,  with  interest  after 
the  i-ate  of  £6  per  centum  per  annum,  by  my  bond  under 
s^^al  bearing  even  date  herewith,  and  for  the  better  and 
more  effectually  securing  the  same  sums  with  interest  as 
aforesaid,  I  have  deposited  with  them  the  said  Thomas 
Spencer  and  John  Evans  all  those  two  policies  of  assurance 
for  the  sum  of  £600  each  effected  on  my  life  in  the  Stand- 
ard Life  Assurance  Company  and  the  Westminster  and 
General  Life  Assurance  Association  respectively.  And  I 
do  hereby  for  myself,  my  heirs,  executors,  and  administra- 
tors, promise  and  undertake  to  make,  execute  and  deliver 
unto  them  the  said  Thomas  Spencer  and  John  Evans,  their 
heirs,  executors,  administrators,  and  assigns,  when  there- 
unto requested  by  him  or  them  so  to  do,  a  valid  and  effec- 
tual *mortgage  of  the  said  two  policies  of  assurance  [139 
for  the  said  principal  sum  ana  interest,  the  mortgage  to 
contain  such  usual  powers,  covenants,  provisions,  and  dec- 
larations as  their  counsel  or  solicitor,  or  their  heirs,  exec- 
utors, administrators,  or  assigns  shall  advise  or  require, 
and  to  be  prepared  and  perfected  at  my  proper  costs  and 
charges,  or  that  of  my  heirs,  executors,  or  administrators. 
And  1  further  undertake  that  if  from  my  refusal  or  neglect 
to  execute  the  said  mortgage  security  it  shall  be  requisite 
to  stamp  this  instrument,  that  I  will  pay  all  attendant  and 
subseq^uent  expenses  of  stamping  the  same,  and  the  amount 
80  paid  shall  be  a  charge  upon  the  said  two  policies  of 
assurance." 
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Notice  of  the  deposit  of  the  policy  and  of  the  memoran- 
dam  of  deposit  was  given  on  the  10th  of  May,  1875,  to  the 
Standard  Company  and  also  to  the  Westminster  and  Gen- 
eral Association,  and  the  receipt  of  the  notice  was  duly 
acknowledged  by  both  companies  in  accordance  with  sect. 
6  of  the  Policies  of  Assurance  Act. 

Frequent  applications  were  made  to  Clarke  by  Spencer 
and  Evans  for  the  Westminster  and  General  policy,  but 
Clarke  made  various  excuses  for  not  handing  it  over  to 
them,  and  never,  in  fact,  did  deliver  it  to  them. 

Thomas  Spencer  died  in  May,  1876,  and  Clarke  died  in 
June,  1877. 

In  August  following,  the  plaintiffs,  Richard  Spencer  (the 
legal  personal  representative  of  Thomas  Spencer)  and  Ev- 
ans, for  the  first  time  discovered  that  Clarke  had  in  July, 
1871,  deposited  the  Westminster  and  General  policy  with 
one  W.  Tranter  as  security  for  a  loan  of  £100  and  interest. 
Tranter  had  ever  since  retained  the  policy  in  his  possession, 
but  he  never  gave  any  notice  to  the  Association  of  his  equi- 
table mortgage  until  after  the  death  of  Clarke,  when  he 
required  from  them  payment  of  the  moneys  secured  by  the 
policy. 

The  plaintiffs  then  brought  this  action  against  Clarke's 
legal  personal  representative  and  Tranter,  for  a  declaration 
that  they  were  entitled  to  the  moneys  payable  under  the 
Westminster  and  General  policy  in  priority  to  Tranter,  and 
for  ancillary  relief. 

W.  Pearson^  Q.C.,  and  HemingSy  for  the  plaintiffs :  The 
plaintiffs  are  entitled  to  priority,  first,  under  the  Policies 
140]  *of  Assurance  Act,  1867,  because  the  deposit  of  a 
policy  of  assurance  accompanied  by  an  agreement  in  writing 
to  execute  a  legal  mortgage  on  request  constitutes  an  equi- 
table assignment  within  tne  meaning  of  the  act,  and  under 
sect.  3  entitles  the  equitable  assignee  who  ^ives  notice  to 
the  office  to  priority ;  and  Crossley  v.  City  oj  Glasgow  Life 
Assurance  Company  (^)  is  no  authority  against  this  propo- 
sition, for  there  was  in  that  case  nothing  which  amounted 
to  an  equitable  assignment.-  Secondly,  independently  of  the 
statute,  because  under  the  general  law  it  is  in  fact  the  no- 
tice which  gives  the  title  in  the  assignment  of  a  chose  in 
action^  and  here  the  notice  rendered  the  insurance  company 
trustees  for  the  plaintiffs.  There  is,  in  fact,  no  competition 
between  an  assignee  who  has  and  an  assignee  who  has  not 
given  notice,  unless  the  former  is  affected  with  knowledge 
of  the  equities  of  the  latter.     In  the  present  case,  although 

(1)  4  Ch.  D.,  421;  20  Eng.  Rep.,  653. 
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the  policy  was  not  delivered  to  the  plaintiffs,  sufficient  ex- 
cuses were  made  to  them  for  the  non-delivery ;  they  had 
not  even  constructive  notice  of  Tranter's  mortgage ;  and 
while  they  were  diligent  in  giving  notice,  Ti^nter  was  neg- 
ligent, and,  having  no  better  equity  than  the  plaintiffs,  he 
must  suffer  for  his  negligence :  Poster  v.  Btackstone  (*) ; 
Foster  v.  Cockerell  (')  Metix  v.  Bell  (') ;  Fisher  on  Mort- 
gages (*). 

DicJcinsoUy  Q.C.,  and  RenshaWy  for  the  defendant  Tran- 
ter, were  not  called  upon. 

Selfe^  for  the  defendant  Clarke. 

Hall,  V.C:  I  am  of  opinion  that  as  between  the  plain- 
tiffs in  this  action  and  the  defendant  Tranter,  the  defend- 
ant Tranter  is  entitled  to  priority  as  to  the  policy  in  the 
Westminster  and  General  Life  Assurance  Association.  That 
policy  was  deposited  with  him  by  way  of  equitable  security. 
He  is  first  in  point  of  time,  and  therefore  first  as  regards  his 
security.  The  plaintiffs  being  second  in  order  of  time  must 
be  second  also  in  order  of  priority,  unless  they  got  priority 
*bjr  the  notice  which  thej^  gave  to  the  insurance  [141 
oflace.  Tranter  not  having  given  notice  of  his  security. 

It  is  said  that  the  plaintiffs  are  entitled  to  priority  by  rea- 
son of  thfe  provisions  of  the  statute  30  &  31  Vict.  c.  144.  It 
appears  to  me  that  there  is  no  ground  for  that  contention. 
In  order  to  bring  the  case  within  the  statute,  there  must, 
according  to  the  plain  words  of  the  statute  and  the  explan- 
atory form  of  assignment  given  in  the  schedule,  be  an  assign- 
ment, and  an  agreement  to  assign  upon  request  is  not  an 
assignment.  I  must  now  consider  the  effect  of  the  policy 
having  been  actually  delivered  to  Tranter.  The  only  excuse 
which  the  plaintiffs  put  forward  for  not  having  obtained 
possession  of  the  policy  is,  that  they  were  told  a  lie  by  their 
mortgagor  Clarke.  The  security  which  he  was  to  give  was  a 
deposit  of  the  Westminster  policy  as  well  as  the  Standard 
policy,  and  he  ought  (when  he  came  to  receive  the  money) 
to  have  had  the  Westminster  policy  with  him.  Instead  of 
that,  he  produced  a  paper  document  which  was  not  the  pol- 
icy in  question,  but  which  he  seems  to  have  represented  he 
had  put  into  the  envelope  by  mistake.  I  cannot  say  that 
this  was  sufficient  to  excuse  persons  who  were  advancing 
money  from  making  further  inquiry.  They  were  not  justi- 
fied in  relying  on  such  a  representation.  I  am  not  aware 
that  there  is  any  case  precisely  in  point  where  the  subject 

(»)  1  My.  <fc  K.,  297.  (»)  1  Hare,  78. 

(«)  9  BIL  (N.S.),  882.  (*)  8d  ed.,  88. 1409,  1410,  pp.  870,  871. 

25  Eng.  Rep.  106 
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of  the  charge  was  a  policy  of  assurance,  but  there  is  a  case 
which  is  very  analogous  to  the  present,  viz.,  MaxfieLd  v. 
Burton{^),  in  that  case  there  was  an  equitable  mortgage  by 
deposit  of  the  title-deeds  of  real  estate,  and  there  was  a  sub- 
sequent contract  signed  by  the  owner  of  property  in  contem- 
plation of  marriage,  by  which  he  agreed  to  make  a  settlement. 
He  was  asked  for  the  title-deeds,  and  he  told  a  lie :  be  said 
they  were  with  his  bankers  for  safe  custody,  but  that  was 
not  true ;  they  were  there  for  the  purpose  of  giving  the 
bankers  security.  However,  the  parties  were  satisfied  ;  the 
marriage  took  place  on  the  faith  of  the  representation  so 
made,  and  an  instrument  of  settlement  was  executed.  After- 
wards, when  the  equitable  mortgage  was  discovered,  the 
parties  entitled  under  the  settlement  set  up  the  claim  that 
they  were  innocent  purchasers  for  value  of  the  legal  estate 
without  notice.  But  what  did  the  Master  of  the  Rolls 
say  ?  (•)  "  On  the  question  of  notice  I  have  no  doubt.  This 
142]  is  clearly  a  case  of  constructive  notice.  A  *man  on 
his  marriage  has  a  freehold  estate  ;  he  tells  the  solicitor  for 
the  lady  with  whom  he  is  about  to  be  married,  on  being 
asked  for  his  deeds,  *They  are  deposited  with  my  bankers 
for  safe  custody.'  The  solicitor  does  nothing  more,  and  it 
turns  out  that  they  are  pledged  to  the  bankers.  I  hold  that 
it  was  the  duty  of  the  solicitor  to  make  further  inquiry  of  the 
bankers,  and  to  ask  for  the  deeds.  If  he  had  done  so  he 
would  have  been  told  that  the  representation  made  to  him 
of  their  being  deposited  for  safe  custody,  which  of  course 
meant  safe  custody  only,  was  incorrect,  inasmuch  as  they 
were  deposited  by  way  of  mortgage,  and  upon  that  mort- 
gage a  considerable  sum  of  money  was  then  due.  I  con- 
sider that  that  was  constructive  notice,  and  bound  the  lady 
who  was  about  to  be  married."  That  appears  to  me  an  anal- 
ogous case  to  the  present.  Would  a  prudent  person  have 
taken  the  risk  of  the  truth  of  the'  representation  made  by 
the  borrower  ?  A  prudent  person  would  have  told  Clarke 
to  bring  the  policy  that  same  night,  or  would  have  offered 
to  go  or  send  to  Chepstow  to  get  it,  and  would  have  de- 
clined to  part  with  the  money  until  he  had  received  the 
policy.  Vice-Chancellor  Kindersley,  in  Rice  v.  Rice  ("V  in 
commenting  upon  the  case  of  Mo/wndreU  v.  Maundrell  (*), 
says,  **  We  have  here,  then,  ample  authority  for  the  propo- 
sition, or  rule  of  equity,  that  as  between  two  persons  whose 
equitable  interests  are  of  precisely  the  same   nature  and 

(')  Law  Rep.,  17  Eq.,  15  ;  7  Eng.  R.,  641.  (»)  2  Drew.,  78,  81. 

(»)  Law  Rep.,  17  Eq.,  18 ;  7  Eng.  R.,  646.  (*)  10  Vea.,  271, 
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quality,  and  in  that  respect  precisely  equal,  the  possession 
of  the  deeds  gives  the  better  equity."  That  case  shows  what 
importance  is  attached  by  the  court  to  the  possession  of  the 
deeds.  The  Vice-Chancellor  Malins,  in  the  case  of  Layard 
V.  Jfa?/<Z  (*),  says:  "I  have  not  a  shadow  of  doubt  that 
where  there  is  merely  an  equitable  mortgage  unaccompanied 
by  the  legal  estate,  m  every  case  where  the  equitable  mort- 
gagee either  omits  to  get,  or  having  got,  gives  up  possession 
of  the  deeds,  he  must  always  be  postponed.  In  this  case  I 
must  come  to  the  conclusion  that  there  is  that  degree  of 
negligence  in  Mr.  Austen  which  will  postpone  his  claim  as 
first  mortgagee  to  that  of  Messrs.  Halford.  I  decide  this 
case  on  the  general  principle  that  one  equitable  mortgagee, 
without  possession  of  the  deeds,  must  be  postponed  to  an- 
other who  has  that  possession."  I  am  not  dealing  with  a 
case  where  one  of  the  parties  has  a  legal  *title :  in  such  [143 
a  case  there  are  considerations  as  to  the  circumstances  un- 
der which  parties  can  on  equitable  grounds  be  deprived  of 
the  benefit  of  the  le^al  estate.  The  policy  in  this  case  was 
the  really  substantial  thing.  The  money  having  been  lent 
by  the  plaintiffs  without  the  policy,  and  another  person 
having  previously  got  the  policy  into  his  possession,  no 
pains  were  taken  by  the  plaintins  to  ascertain  where  the 
policy  was.  I  consider  that  the  title  of  the  holder  of  the 
policy  must  prevail  over  the  title  of  the  plaintiffs,  although 
the  plaintiffs  gave  notice  to  the  insurance  office,  and  he 
did  not. 

Solicitors :  Stevens  &  King^  agents  for  C.  H.  Harris,  Tred- 
egar; WaterTiouse  <6  Winierbothamy  agents  for  Winter- 
botham,  Bell  &  Winterbothams,  Cheltenham  ;  Jones  c6  ^Stor- 
Ung^  agents  for  Norris  &  Miles,  Tenbury. 

0)  Law  Rep.,  4  £q.,  897,  406. 
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Smith  v.  Hill. 

[1876     S.     6.] 


InvestmetU  upon  Mortgage  of  Land — Bequest  of  Residue  of  Personalty  for  lAfe  and  in 
Jicmainder— Mortgage  of  Reversionary  Interest — 8  db  4  WIU.  4,  c.  27,  s.  42 — Interest 

A.  was  legatee  in  reversion  after  certain  life  interests  of  a  testatrix's  residuary 
pf'rsonal  estate.  The  estate  consisted  wholly  or  chiefly  of  a  sum  of  £8,000  invested 
on  mortjs^agre  of  real  estate  by  the  testatrix  and  continued  on  such  investment  by  her 
trustees.  A.  mortgaged  his  interest  in  the  £8,000,  and  after  sixteen  years  (during 
which  A.  paid  no  interest  on  his  mortgage)  A.'s  reversion  fell  into  possession  : 
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Heldf  that  A.'8  mortgage  was  entitled  as  agunst  the  residuary  estate  to  recorer 
the  whole  arrears  of  interest,  the  mortgage  by  A.  not  being  a  charge  on  real 
estate  within  the  meaning  of  sect.  42  of  the  Statute  of  Limitations  (3  ^  4  Will.  4, 
c.  27). 

SembU,  however,  that  if  it  had  been  a  charge  on  real  estate,  the  hct  of  the  interest 
being  reversionary  would  not  have  prevented  the  operation  of  sect  42  in  barring 
arrears  of  interest  beyond  six  years. 

Vincent  v.  Ghinff(^),  Sinclair  y.  Jaeki<m{*)y  and  Wheeler  y.  Bimoelli^  discoaaed. 

Alice  Ward,  who  died  in  1826,  by  her  will,  made  in 
April,  1824,  bequeathed  her  residuary  personal  estate  to  her 
144J  executors  *upon  trusts  for  investment,  and  for  the 
benefit  of  Elizabeth  Catherine  Hill  the  elder  for  life,  and 
after  her  death  for  Elizabeth  Catherine  Hill  the  younger, 
Caroline  Hill  and  the  defendant  Harriet  Hill  for  their 
lives,  and  after  their  deaths  for  their  children,  and  if  they 
should  die  without  having  children,  upon  trust  for  William 
Wilkes  Hill. 

Alice  Ward  at  her  death  was  possessed  of  a  sum  of  £3,000, 
which  was  secured  by  a  mortgage,  executed  in  1824,  of  un- 
divided shares  in  a  manor  and  hereditaments  at  Beeston. 
This  sum  formed  the  main  part  of  her  residuary  estate,  and 
was  allowed  to  remain  outstanding. 

W.  W.  Hill,  by  an  indenture  dated  the  27th  of  September, 
1861,  assigned  to  the  plaintiff,  Ambrose  Smith,  his  rever- 
sionary interest  in  the  £3,000  by  way  of  mortgage  to  secure 
the  repayment  of  £1,741  7*.  4rf.  and  interest.  W.  W.  Hill 
died  intestate  on  the  20th  day  of  June,  1871,  indebted  to 
various  judgment,  specialty,  and  other  creditors,  as  well  as 
to  the  plaintiff,  and  was  possessed  of  no  property  except 
his  reversionary  interest  in  the  £3,000. 

No  interest  had  been  paid  by  him  on  the  sum  of  £1,741 
7*.  4rf.  E.  C.  Hill  the  elder  died  many  years  ago,  and  E.  C. 
Hill  the  younger  and  Caroline  Hill,  who  were  living  at  the 
date  of  the  mortgage  in  1861,  had  died  spinsters. 

The  plaintiff,  Ambrose  Smith,  brought  this  action  for  the 
administration  of  the  testatrix's  estate,  in  order  that  he 
might  obtain  payment  of  the  money  due  to  him  upon  the 
mortgage  security.  After  the  commencement  of  the  action 
Harriet  Hill  died  without  having  had  any  issue,  and  the 
manor  and  hereditaments  situate  at  Beeston  were  sold  in 
1877,  and  the  mortgage  money  of  £3,000  was  paid  to  the 
trustees  in  whom  it  had  become  vested. 

The  plaintiff  now  applied  by  summons,  adjourned  into 
court,  lor  payment  of  the  entire  fund  in  part  discharge  of 
his  mortgage  debt  of  £1,741  7^.  Ad.^  and  the  interest  which 
bad  accrued  due  thereon  between  the  years  1861  and  1878, 

(»)  1  J.  <&  Lat.,  697,  701.         (•)  17  Beav.,  406,  410.        (»)  8  K.  <k  J.,  198,  20L 
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the  whole  amounting  to  the  sum  of  £3,171  3*.  Qd.  The 
question  was  whether,  as  between  the  plaintiff  and  the  legal 
personal  representative  of  the  mortgagor,  the  plaintiff  was 
entitled  to  interest  for  the  whole  period,  or  for  not  more 
than  six  years  prior  to  the  date  of  the  action. 

'^Hastings,  Q.C.,  and  Bunting^  for  the  plaintiff:  [145 
The  statute  8  &  4  Will.  4,  c.  27,  s.  42,  does  not  apply  to  a 
reversionary  interest  of  this  kind:  Wheeler  v.  MomelH^). 
If  the  statute  does  apply,  this  is  not  a  proceeding  to  recover 
interest  under  the  provisions  of  the  42a  section.  Edmunds 
V.  Waugh{^\  and  the  decisions  in  In  re  HaseTfooVs  Es- 
tate (")  and  in  In  re  General  Provident  Assurance  Com- 
pany (*),  are  authorities  which  apply  to  this  case.  The  stat- 
ute does  not  apply  to  a  reversionary  interest.  The  42d 
section  enacts  that  no  arrears  of  rent  or  of  interest  in  respect 
of  any  sum  of  money  charged  upon  or  payable  out  of  any 
land  shall  be  recovered  by  any  action,  but  within  six  years 
next  after  the  same  shall  have  become  due,  "  Provided  never- 
theless that  where  any  prior  mortgagee  or  other  incumbran- 
cer shall  have  been  in  possession  of  any  land,  or  in  the 
receipt  of  the  profits  thereof  within  one  year  next  before  an 
action  or  suit  shall  be  brought  by  any  person  entitled  to  a 
subsequent  mortgage  or  other  incumbrance  on  the  same 
land,  the  person  entitled  to  such  subsequent  mortgage  or  in- 
cumbrance may  recover  in  such  action  or  suit  the  arrears  of 
interest  which  shall  have  become  due  during  the  whole  time 
that  such  prior  mortgagee  or  incumbrancer  was  in  such 
possession  or  receipt  as  aforesaid."  The  intention  was  to 
show  the  principle  upon  which  the  section  was  founded. 
If  a  person  should  be  in  a  position  to  take  the  fruit  of  prop- 
erty, his  own  neglect  in  not  enforcing  his  claim  for  the  period 
of  six  years  would  be  a  bar  to  his  right,  but  the  enactment 
was  not  to  apply  where  it  was  impossible  for  such  person  to 
be  put  in  possession  of  the  property.  That  is  a  reasonable 
construction  of  the  enactment,  and  where  there  is  a  prior 
mortgage,  and  the  second  mortgagee  could  not  get  into  pos- 
session, was  a  good  illustration,  and  the  principle  applies 
more  strongly  to  a  reversionary  interest :  Wheeler  v.  Mow- 
ell  (').  In  Bowyer  v.  Woodman  (•),  where  there  was  a  mort- 
gage by  husband  and  wife  of  her  reversionary  interest  iu 
money  payable  out  of  land,  the  same  learned  V  ice-Chancel- 
lor held  that  no  more  than  six  years'  interest  could  be  re- 
covered.    No  doubt  the  decision  in  that  case  was  in  conflict 

(»)  8  K.  A  J.,  198.  (^)  Law  Rep.,  14  Eq^SOT. 

(«)  Law  Rep.,  1  Eg.,  418.  (»)  8  K.  &  J.,  198,  201. 

(»)  Law  Rep.,  18  Eq.,  827.  (•)  Law  Rep.,  3  Eq.,  313. 
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146]  with  that  in  *the  case  of  Wheeler  v.  HoweU  ('),  which 
was  not  cited.  It  does  not  seem  to  have  occurred  there  to 
anybody  that  the  mortgage  was  of  a  reversionary  interest, 
[They  also  referred  to  Sinclair  v.  Jackson  (*).]  The  statute 
was  not  intended  to  apply  to  a  case  of  this  kind  at  all,  be- 
cause this  was  a  mortgage  of  residae,  and  it  was  a  mere  ac- 
cident upon  what  security  it  happened  for  the  time  being 
to  be  invested. 

W.  Pearson^  Q.C.,  for  the  trustees :  The  question  which 
has  arisen  comes  under  the  40th  section,  it  being  a  legacy, 
if  it  does  not  under  the  42d.  This  sum,  however,  of  £3,000 
was  a  charge  upon  land,  and  the  assignment  by  the  mort- 
gagor (Hill)  was  not  of  the  £3,000  as  part  of  the  residuary 
estate  of  Alice  Ward,  but  of  the  £3,000  secured  by  the  in- 
denture of  mortgage  of  April,  1824,  of  certain  real  estate. 
The  words  of  the  ^d  section  are,  "  no  arrears  of  interest  in 
respect  of  any  sum  of  money  charged  upon  or  pa}rable  out 
of  any  land  shall  be  recovered  by  action  but  within  six 
years;"  and  this  was  money  charged  upon  or  payable  out 
of  land.  It  was  assigned  as  a  charge  upon  land,  and  it  re- 
mained so  until  May,  1877.  It  was  long  after  this  adminis- 
tration action  was  commenced  that  the  property  and 
mort^ige  was  sold  by  the  mortgagor  and  the  £3,000  i>aid 
oflf.  It  was  upon  the  very  terms  of  the  indenture  money 
charged  upon  that  property,  and  therefore  within  the  42d 
section,  and  interest  for  six  years  only  could  be  recovered. 
The  only  thing  contemplated  by  the  proviso  was  where  an 
estate  was  mortgaged  first  to^A.  and  then  to  B.,  and  A.  was 
in  the  actual  possession,  the  statute  should  not  run  as  against 
B.  so  long  as  A.  was  in  possession.  B.'s  right  to  recover 
possession  was  to  commence  to  run  when  the  prior  incum- 
orance  went  out  of  it,  but  the  proviso  did  not  interfere  with 
the  prior  enactment,  which  was  sweeping  in  its  terms  that 
no  more  than  six  years'  interest  should  be  recovered. 
Wheeler  v.  Howell  was  the  case  of  an  annuity,  and  has  no 
application  to  a  mortgage  at  all.  The  42d  section  does  not 
apply  to  an  annuity  in  the  least.  Bowyer  v.  Woodman  ("), 
decided  by  the  same  learned  judge,  is  really  the  case  whicli 
147]  governs  this  one.  That  was  the  mortgage  of  •a  leg- 
acy which  was  charged  upon  land.  It  was  a  aistinct  case  of 
land  mortgaged  as  here,  but  only  six  years'  interest  was  al- 
lowed. The  decision  in  Sinclair  v.  Jackson  {*)  may  also  be 
relied  upon  by  the  trustees.  The  mortgagee  (plaintiflf)  might 
have  exercised  his  power  of  sale,  got  in  his  money,  and  paid 

(0  8  K.  A  J.,  198.  («)  Law  Rep.,  3  Eq.,  818. 

O  17  Beav.,  406,  410. 
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oflf  the  arrears  of  interest.  The  only  thing  which  Wheeler 
V.  Howelli^)  decided  was  that  the  capital  of  a  legacy  might 
be  recovered  after  twenty  years.  The  plain tiflE  is  entitled 
to  only  six  years'  interest. 

Hastings y  in  reply:  Even  in  the  absence  of  authority, 
the  principle  of  the  statute  is  that  the  42d  section  does 
not  apply  to  a  case  of  this  kind.  That  principle  is  that  if 
a  person  cannot  obtain  possession  of  the  rents  and  profits 
he  shall  be  protected.  That  is  a  fair  construction  of  the 
section,  and  the  decision  in  Wheeler  v.  HoweU  was  based 
upon  it. 

Hall,  V.C:  The  question  which  has  been  argued  as  to 
the  application  of  the  statute  3  &  4  Will.  4,  c.  27,  to  this 
case,  the  property  mortgaged  being  a  reversionary  interest, 
is  not,  upon  the  authorities,  in  a  satisfactory  state. 

I  find,  though  counsel  have  not  referred  to  the  case,  that 
the  point  was  considered  by  Lord  St.  Leonards,  in  1844,  in 
Viricent  v.  Going  {*).  In  that  case  a  judgment  was  recov- 
ered, and  the  property  which  it  was  desired  to  make  avail- 
able to  satisfy  it  was  a  reversionary  one,  but  there  had  been 
a  tenancy  for  life  during  a  considerable  time,  which  con- 
tinued while  the  judgment  was  a  charge  upon  the  property, 
and  it  was  contended  that  the  interest  could  be  claimed  by 
reason  of  the  existence  of  the  prior  life  estate.  The  Lord 
Chancellor,  observing  upon  the  case,  said:  ''It  is  clear  that 
it  is  not  within  the  exception  of  the  act.  The  exception  is 
where  a  man  has  an  estate  and  there  are  several  incum- 
brancers on  it,  and  one  of  the  incumbrancers  enters  into  pos- 
session, there  another  creditor  shall  not  be  prejudiced  by 
that  possession  if  he  come  for  relief  within  a  year  after  the 
prior  creditor  has  been  removed  from  *the  possession.  [1 48 
That  is  a  fair  and  just  provision.  But  this  is  a  case  of  a 
a  wholly  different  nature,  for  here  there  was  an  estate  for 
life  not  bound  by  the  judgment,  and  a  remainder  (which  I 
may  consider  as  a  remainder  in  fee)  which  was  bound  by 
the  judgment;  and  the  receiver  appointed  in  1839  was  a 
receiver  over  the  life  estate  in  respect  of  a  charge  affecting 
it.  The  case,  therefore,  is  not  within  the  exception,  for  the 
judgment  creditor  of  the  remainderman  had  no  right  to 
enter  into  possession  of  the  estate  during  the  life  of  the  ten- 
ant for  life,  even  supposing  the  possession  had  been  vacant. 
The  simple  question  is  whether  or  not  a  judgment  creditor 
of  a  remainderman  in  fee  is  entitled  to  recover  out  of  the 
lands  the  arrears  of  interest  which  accrued  due  for  any 
period,  however  long,  during  the  existence  of  the  tenancy 

(>)  3  K.  A  J.,  198.  O  1  J.  A  Lat.,  697,  701. 
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for  life.  The  act  of  Parliament  is  very  express  that  he  shall 
not  be  entitled  to  recover  interest  upon  nis  jadgment  bat 
within  six^ears  after  it  becomes  due  or  an  acknowledgment 
has  been  given.  The  act  does  not  say  that  if  he  conld  have 
had  a  remedy  against  the  lands  and  neglected  to  avail  him- 
self of  it,  he  shall  only  recover  six  years'  interest  thereout ; 
but  it  is  absolute  and  positive  that  no  arrears  of  interest 
shall  be  recovered  but  within  the  time  specified,  and  then 
the  exception  states  the  only  case  in  which  the  Legislature 
intended  to  relieve  the  creditor  from  the  effect  of  the  pre- 
vious enactment.  I  am  therefore  inclined  to  think  that  the 
report  is  right.  I  will,  however,  consider  the  matter  before 
I  pronounce  my  decision."  Then  on  a  subsequent  day  he 
said,  after  referring  again  to  the  statute,  that  the  creditor 
gets  all  that  he  is  entitled  to.  ''The  exception  in  the 
statute  is  merely  that  while  a  prior  incumbrancer  is  in  pos- 
session his  possession  shall  not  prejudice  a  subsequent  in- 
cumbrancer who  is  waiting,  and  who  comes  in  in  reasonable 
time  to  make  the  fund  available  for  the  payment  of  his  de- 
mand. I  am  not  embarrassed  by  the  provisions  of  the  3d 
section  of  the  3  &  4  Will.  4,  c.  43,  for  this  is  a  proceeding 
upon  a  judgment,  not  upon  a  bond  or  covenant.  I  must 
say  that  it  is  most  desirable  that  the  Legislature  should 
clear  up  the  difficulties  which  they  have  themselves  created, 
for  it  seems  difficult  to  reconcile  the  two  statutes." 

It  seems,  therefore,  to  me  that  that  is  a  direct  decision  by 
Lord  St.  Leonards  on  the  point,  and  in  the  year  1844.  That 
case  is  not,  I  think,  referred  to  in  any  of  the  subsequent 
149]  cases,  and  that  is  ^rather  remarkable.  The  next  case, 
Sinclair  v.  Jackson  Q)^  was  decided  in  1853,  and  it  is  a 
direct  authority  upon  the  point  to  the  same  effect.  The 
reason  given  in  that  case  in  reference  to  foreclosure  I  agree 
with.  It  does  not  seem  to  show  that  the  right  of  foreclosure 
ought  to  affect  the  question  of  whether  more  or  less  arrears 
of  interest  should  be  recoverable.  If  the  mortgagee  fore- 
closes there  is  no  doubt  he  could  then  sell,  if  he  thought  fit, 
the  property  as  his  own,  and  seek  to  get  whatever  the  rever- 
sion would  produce.  However,  there  is  the  authority  of 
Sinclair  v.  foxikson.  The  other  two  authorities  are  Wheeler 
V.  Howell  {^)  and  Bowyer  v.  Woodman  {^),  I  consider  that 
the  judgment  of  the  Vice-Chancellor  in  Wheeler  v.  Howell 
is  a  decision  the  other  way  upon  the  point.  It  is  very 
shortly  put,  as  it  merely  shows  that  the  statute  does  not 
apply  to  arrears  of  an  annuity  charged  upon  a  reversionary 
interest  on  land,  so  long  as  the  interest  continues  to  w 

(»)  17  Beav.,  406.  (*)  8  K.  A  J.,  198.  (")  Law  Rep.,  8  Eq.,  818. 
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reversionary.  That  is  all  the  judgment  upon  the  question. 
It  was  said  in  reference  to  that  case  that  it  does  not  apply 
at  all,  as  it  may  have  been  decided  upon  the  40th  section 
and  not  upon  the  42d,  but  I  do  not  agree  with  that  obser- 
vation. I  think  the  case  was  decided  upon  the  42d  section. 
It  may  be  that  it  was  not  within  that  part  of  the  42d  which 
deals  with  arrears  of  interest  in  respect  of  any  legacy^,  but 
it  is  within  that  part  of  the  section  which  savs  no  arrears  of 
rent  shall  be  recoverable  "for  rent"  which  by  the  interpre- 
tation clause  is  considered  to  mean  annuity;  therefore  it  is 
clearly  within  that,  and  the  argument  proceeded  upon  it. 
That  case,  therefore,  is  an  authority  upon  the  point. 

With  regard  to  the  other  case  of  Bowyer  v.  Woodman^ 
which  was  a  decision  of  ViceXJhancellor  Wood  the  other 
way — I  do  not  think  I  can  put  u  in  competition  with  his  pre- 
vious judgment,  as  I  do  not  think  the  point  there  was  really 
very  mucn  before  the  court — the  question  considered  and 
decided  being  simply  whether,  having  regard  to  the  interest 
being  that  of  a  married  woman,  it  was,  under  the  circum- 
stances, an  interest  in  land  which  could  be  dealt  with  under 
the  statute,  and  it  being  held  that  it  was  an  interest  in  land 
which  could  be  dealt  with  under  the  statute,  it  was  next 
said  that  no  more  than  six  years'  interest  could  be  claimed. 
That  case  was  *not  like  the  one  now  before  the  court,  [150 
as  it  was  the  case  of  a  reversion  in  lands  devised  to  trustees 
upon  trust  to  sell,  and  that  was  unquestionably  an  interest 
in  land.  And  it  had  been  held  before  that  such  an  interest 
might  be  dealt  with  by  a  married  woman  by  levying  a  fine. 
In  this  state  of  the  authorities  on  that  part  of  the  case,  I 
should  consider  myself,  having  regard  to  the  express  deci- 
sion of  Lord  St.  Leonards  after  the  question  was  fully 
argued  and  considered  ;  to  the  case  before  Vice-Chancellor 
wood,  where  the  question  was  not  so  fully  considered  ;  and 
to  the  case  before  the  late  Master  of  the  Rolls,  bound  to 
hold  that  the  arrears  would  not  be  recoverable  while  this 
property  was  reversionary.  Though  that  is,  as  I  consider, 
the  state  of  the  law  upon  this  question,  I  must  at  the  same 
time  express  my  regret  that  it  is  so,  because  the  reason  and 
purpose  of  the  exception  and  proviso  in  the  42d  section  are 
a  reason  and  purpose  which  apply  in  fact  to  such  a  case  as 
that  of  a  charge  upon  a  reversion  where  there  is  a  preceding 
life  interest.  It  is  only  that  the  statute  has  not  carried  that 
out.  It  has  only  provided  for  one  case,  and  not  for  the 
other  cases  which  are  equally  within  the  principle  of  the 
proviso. 

Upon  the  other  point,  however,  I  think  that  this  is  iiot  an 
?5  Eng,  Rep.  107 
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interest  in  land  within  the  meaning  of  the  42d  section.  The 
property  mortgaged  was  the  reversionary  interest  of  the 
mortgagor,  derived  under  a  trust  for  him  of  the  residuary 
personal  estate  of  the  testatrix.  Her  residuary  personal 
estate  happened  to  consist  partly  or  wholly,  it  is  quite  im- 
material which  for  this  purpose,  of  the  sum  of  £3,000, 
invested  upon  mortgage.  The  trusts  of  her  will  were  such 
as  did  not  necessarily  Keep  the  £3,000  as  a  separate  part  of 
her  residuary  estate.  Under  those  trusts  the  investments 
might  have  been  varied,  and  independently  of  the  trusts 
the  position  of  the  fund  might  have  been  altered  by  reason 
of  the  mortgagor  paying  on  the  mortgage ;  so  that  it  was  a 
fluctuating,  or  a  possibly  fluctuating,  investment,  as  it 
might  have  been  varied  from}  time  to  time.  The  mortgagor 
mortgaged  his  interest  in  that  sum,  that  is  to  say,  the  fund 
itself  in  its  then  state  of  investment.  That  mortgage  would 
have  been  perfectly  effectual  against  any  security  whatever 
on  which  tne  estate  might  happen  to  be  invested  at  the  time 
that  it  became  available,  and  it  appears  to  me  that  it  is  not 
a  fair  construction  of  the  42d  section  of  the  statute  to  treat 
151]  that  ^as  a  mortgage  of  an  interest  in  land  so  as  to  fall 
within  the  section,  it  being  clear  that  mortgages  or  securi- 
ties upon  general  personal  estate,  or  upon  other  than  that 
which  is  properly  within  the  terms  of  the  section,  are  not 
within  the  scope  of  that  provision.  Therefore  I  hold  upon 
that  ground  that  the  mortgagee  is  entitled  to  be  paid  in  full 
all  the  arrears  of  interest. 

The  trustees  must  be  paid  their  costs  out  of  the  fund,  and 
the  residue  must  be  paid  to  the  plaintiff  in  accordance  with 
the  summons. 

Solicitors :  Learovd^  Learoyd  ^  Peace ;  Pitman  <ft  Lane^ 
ageiits  for  Markland  &  Davy,  Leeds. 


[9  Chancery  Division,  161.] 
V.C.H.,  June  8,  20,  1878. 

Geb  V.  Mahood. 

[1871    G.     104.] 


Annuity^^  Corpus  or  Income — Dirtdion  to  net  apart  Tnvmlments  to  produce  Amutify-^ 
Bequest  of  Besidue — Deficiency  of  Income — Annuitant  not  entiued  to  Corpta. 

Testator  empowered  his  trustees  to  make  demises  of  his  estate  or  part  of  it  for 
building  purposes,  and  also  to  sell  all  his  residuary  real  and  personal  estate  and  to 
invest  the  proceeds,  and  directed  them  to  set  apart  a  sufficient  portion  of  such  in- 
vestments to  produce  an  annuity  of  £1.200,  which  he  bequeathed  to  his  wife  for  her 
life,  payable  quarterly,  and  he  gave  the  entire  residue  of  his  estate  after  his  wife's 
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death  for  the  benefit  of  his  children.    The  income  of  the  property  was  not  sufficient 
to  provide  for  the  widow's  annuity: 

Held,  that  the  widow  was  not  entitled  to  have  the  deficiency  raised  out  of  the 
corpos  of  the  trust  estate. 

Further  consideration  and  petition.  Robert  Gee,  who 
died  in  Juljj^,  1869,  by  his  will  made  in  September,  1868, 
after  appointing  his  wife  and  two  other  persons  trustees,  and 
giving  his  household  effects  and  other  things,  and  a  sum  of 
£1,200  Consols  to  his  wife,  an  annuity  of  £20  to  Mary  T. 
Drabble,  and  all  his  estate  situate  at  I^orwood  to  his  wife, 
gave  all  other  his  real  estate,  and  the  residue  of  his  personal 
estate,  to  the  trustees  upon  trust  to  receive  the  income.  The 
testator  then  empowered  the  trustees  to  make  demises  of  his 
estate,  or  part  thereof,  for  terms  of  years  for  building  pur- 

Soses,  and  also  at  such  *times  as  they  thought  proper,  [152 
uring  the  widow's  life,  to  sell  and  dispose  of  his  real  and 
personal  estate,  and  directed  them  to  invest  the  proceeds,  as 
m  the  will  mentioned,  upon  further  trust  ''to  set  apart  a 
sufficient  portion  of  such  investments  as  will  produce  the 
annuity  of  £1,200,  which  I  bequeath  to  my  wife  for  her  life, 
payable  quarterly."  The  testator  directed  such  annuity,  in 
case  of  his  wife's  second  marriage,  to  be  reduced  to  the  an- 
nual sum  of  £150  instead  of  the  sum  of  £1,200,  and  the 
investment  so  set  apart  to  be  reduced  accordingly.  And 
subject  to  such  investment  in  favor  of  his  wife,  in  trust  to 
set  apart  £6,000  other  part  thereof  for  his  daughter,  the 
plaintiff,  Zara  Gee,  on  her  attainment  to  the  age  of  twenty- 
one  years  or  marriage,  which  should  first  happen,  to  be  set- 
tled upon  her,  and  in  case  of  her  marriage,  upon  her  and 
her  children,  as  the  trustees  for  the  time  being  should  by 
deed  declare.  ''And  as  to  the  entire  residue  of  my  said 
trust  estate,  and  also  as  to  that  part  thereof  set  apart  in 
favor  of  my  said  wife,  after  her  death,  and  as  to  such  part 
thereof  as  should  be  no  longer  required  to  be  set  apart  in 
consequence  of  her  second  marriage,"  in  trust  as  to  one 
moiety  thereof  for  the  three  children  of  his  daughter  Jane 
T.  Carmiohael,  equally,  with  other  trusts  in  case  of  their 
dying  under  the  age  oi  twenty-one  years  and  without  hav- 
ing been  married,  and  as  to  the  other  mOiety  for  the  benefit 
of  his  daughter  Zara  Gee  and  her  children.  The  bill  was 
filed  in  June,  1871,  by  the  daughter  Zara  Gee,  v^ho  was  at 
that  time  in  her  twenty-first  year,  for  the  administration  of 
the  trusts  of  the  will. 

The  widow  had  not  married  again. 

The  yearly  income  of  the  trust  estate  did  not  ^amount  to 
j^l,200,  and  the  principal  question  now  was  whether  the 
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widow  was  entitled  to  have  the  deficiency  raised  out  of  the 
corpus  of  the  trust  estate. 

Dickinson,  Q.C.,  and  W.  W.  Cooper ^  for  the  plaintiff, 
after  stating  that  there  were  two  questions  for  consideration 
— First,  whether  the  gift  of  £5,000  to  the  daughter  Zara  was 
absolute  upon  her  attaining  the  age  of  twenty-one  years,  or 
when  she  married.  In  re  Dowling^s  Trusts  {^)\  and,  aec- 
153]  ondly,  whether  the  *  widow  was  entitled  to  have  the 
deficiency  in  the  income  raised  to  £1,200  a  year  out  of  the 
corpus — referred  to  the  cases  of  Bright  v.  Larcher  (*),  In  re 
TootaV  s  Estate  ("),  In  re  Mason  (*),  May  v.  BennM  (*), 
Mills  V.  Drewitt  (*),  Birch  v.  Sherratt  ('),  Wright  v.  CaUen- 
der  (*),  and  Michell  v.  Wilton  (•) ;  and  submitted  that  upon 
these  authorities  the  distinction  which  had  been  taken  was 
now  well  and  clearly  established,  and  it  was, — that  if  the 
annuitant  was  really  a  legatee  of  the  annuity,  then  that  leg- 
acy must  be  paid  in  full  out  of  the  fund  which  was  a  means 
to  an  end,  i.e.,  out  of  the  general  residue  of  the  testator's 
estate ;  but  if  a  fund  was  created,  not  for  the  purpose  of 
paying  an  annuity,  but  for  the  purpose  of  giving  to  A.  a  life 
interest  in  the  fund,  with  the  remainder  to  B.,  then  all  that 
A.  could  get  was  a  life  interest,  although  the  testator  might 
have  pointed  out  how  the  fund  should  be  invested,  for  the 
purpose  of  producing  a  certain  amount  of  income.  In  this 
case  there  was,  not  only  upon  the  true  construction  of  the 
will,  but  by  the  express  words  of  it,  not  merely  a  trust  to 
hold  the  investments  for  the  widow  for  life  ana  for  others 
after  her  death,  but  the  testator  bequeathed  the  annuity  for 
her  use,  and  made  provision  for  the  payment  of  it  as  a  legacy; 
therefore,  notwithstanding  the  case  of  Baker  v.  Baker  C\ 
which  might  be  quoted  against  her,  the  widow  was  entitled 
to  have  her  annuity  of  £1,200  made  up  out  of  the  corpus. 

Farwell^  for  an  incumbrancer,  referred  to  the  case  of  Bell 
V.  Belli^'). 

MaidloWy  for  the  defendant  Mahood. 

W.  Pearson^  Q.C.,  and  V.  Hawkins^  for  the  Carmichael 
family:  There  was  not  an  absolute  and  imperative  trust  to 
convert,  but  the  trustees  were  to  sell  at  such  times  as  they 
thought  proper  during  the  widow's  life,  and  invest  the  pro- 
154]    ceeds  upon  the  trusts,  ^and  then  to  set  apart  a  suffi- 

(»)  Law  Rep.,  14  Eq.,  463.  (')  Law  Rep.,  2  Ch.,  644. 

C)  8  De  G.  A  J.,  148.  («)  2  D.  M.  A  G..  652. 

(»)  2Ch.  D.,628,633;  1 7  Eng.  R.,  650.  (»)  Law   Rep.,  20  Eq.,  269;    18  Eng. 

(^)  8  Ch.  D.,  411,  afdB,  p.  880.  R..  789. 

(»)  1  Russ.,  370.  (>«)  6  H.  L.  C,  616. 

(•)  20  Bei^v.,  632.  (")  6  Ir.  Rep.,  Eq.,  289. 
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cient  portion  of  the  investments.  There  was  a  clear  and  dis- 
tinct gift  of  the  residue,  Baker  v.  Baker  {')  and  Tarhottom 
V.  JSarl€{*)  governed  this  case,  and  Michell  v.  Wilton  (')  and 
In  re  Toolats  Estate  (*)  had  no  application  to  it.  The  only 
question  was,  nnder  which  class  of  cases  did  the  present 
fall?  The  application  of  the  income  of  the  unconverted  es- 
tate was  the  primary  fund,  and  the  trustees  could  not,  until 
they  in  their  discretion  had  converted,  make  the  investments 
and  set  apart  anything  to  provide  for  the  widow.  The  in- 
vestments were  specifically  given  over,  and  the  widow  ought 
not  to  be  allowed  to  take  anything  more  than  the  income  of 
the  investments  and  property.  The  widow  was  to  be  per- 
mitted to  enjoy  the  investments  during  her  life,  and  upon 
lier  death  they  were  to  be  divided  in  a  particular  manner, 
and  the  court  ought  not  to  destroy  that  property  of  which 
the  widow  was  to  have  the  income  only,  and  which  the  tes- 
tator had  given  to  others. 

Dickinson^  in  reply. 

Hall,  V.C:  In  my  opinion  the  widow  is  not  entitled  to 
have  the  deficiency  of  income  to  pay  her  £1,200  a  year  raised 
out  of  the  corpus.  The  testator  directed  the  proceeds  of 
conversion  and  collection  of  all  his  real  estate  and  residuary 
personalty  to  be  invested  in  certain  specified  investments, 
and  then  declared  that  the  trustees  should  set  apart  a  suffi- 
cient portion  of  such  investments  as  would  produce  the  an- 
nuity of  £1,200,  which  he  bequeathed  to  his  wife  for  her 
life,  payable  quarterly;  and,  subject  to  sucJh  investments, 
to  set  apart  £6,000,  other  part  thereof,  for  his  daughter ;  and 
as  to  the  entire  residue  of  his  trust  estate,  and  also  as  to 
that  part  thereof  set  apart  in  favor  of  his  wife  after  her  death, 
certain  trusts  were  declared.  It  appears  to  me  that  the  will 
in  this  case  is  substantially  undistmguishable  from  the  will 
of  the  testator  in  the  case  of  Tarhottom  v.  Earle^  in  which 
Yice-Chancellor  Stuart  held  that  the  corpus  could  not  be  re- 
sorted to.  The  case  of  Baker  v.  *  Baker  (*)  seems  to  [155 
be  also  a  case  which  requires  me  to  hold  that  the  widow 
is  not  entitled  to  resort  to  the  corpus.  In  that  case  the 
annual  sum  was  in  the  residuary  gift  mentioned  as  an 
annuity,  but  Sir  George  Turner,  w'hen  the  case  was  before 
the  Lords  Justices  (*),  did  not  consider  that  ^sufficient  to 
give,  to  the  person  entitled  to  the  annual  sum  all  the  rights 
of  an  ordinary  annuitant,  and  I  do  not  think  that  in  the 
present  case  the    particular  words,    ''annuity  of   £1,200 

0)  6  H.  L.  C,  616.  (*)  2  Ch.  D.,  628,  688 ;  17  Eng.  R., 

(«)  11  W.  R.,  680.  660. 

(»)  Law  Rep.,  20  Eq.,  269;  18  Eng.  R.,  789.        (»)  7  D.  M.  A  G.,  687. 
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which  I  bequeath  to  my  said  wife,"  are  sufficient  for  that 
purpose.  They  appear  to  me  to  be  only  language  em- 
ployed to  create  one  of  several  trusts  declared  of  the 
proceeds  of  conversion  and  collection  of  the  realtjr  and  resid- 
uary personalty.  In  Baker  v.  Baker  the  direction  to  pay 
was  to  pa^  the  dividends,  interest,  or  annual  income.  Here 
the  trust  is  to  pay  the  annuity  of  £1,200,  but  such  payment 
is  to  be  by  means  of  there  being  set  apart  a  sufficient  portion 
of  the  investments  to  produce  the  annuity  of  £1,200  a  year, 
which,  fairly  interpreted,  is  a  direction  to  pay  with  or  out 
of  the  income  which  the  appropriated  investments  may  pro- 
duce. The  words,  construed  according'  to  their  fair  and 
ordinary  interpretation,  do  not  mean  to  pay  out  of  capital 
and  income,  or  out  of  income  and  if  and  so  far  as  necessary 
out  of  capital.  The  trust  of  the  ^^  entire  residue  ....  and 
also  as  to  that  part  thereof  set  apart  in  favor  of  my  said 
wife  after  her  death,"  is  a  trust  in  which  the  investments  to 
produce  the  annuity  are  given  over  in  their  integrity  *'  after 
the  wife's  death,"  not  ^' after  the  satisfaction  of  the  an- 
nuity," a  distinction  stated  and  recognized  by  Lord  Justice 
Rolt  in  Birch  v.  SherraiiQ).  It  is  to  be  observed  in  the 
present  case  that  the  fund  set  apart  after  the  death  of  the 
wife,  although  given  over  along  with  the  residue,  is  speci- 
fied and  described  independently  of  it,  the  case  being  in  that 
respect  similar  to  that  of  Tarbottom  v.  Earle^)  In  that 
case  the  separate  fund  and  the  residue  were  given  in  two 
distinct  sentences  following  each  other.  Here  the  residue 
and  the  fund  are  given  in  the  same  trust.  This  difference 
is,  I  consider,  one  of  form  only.  In  Wright  v.  CaUender  (') 
the  anpuity  fund  was  directed,  after  the  decease  of  the  an- 
156]  nuitant,  to  fall  into  residue,  *and  was  subsequently 
given  by  reference  to  the  disposition  of  the  residue,  the  resi- 
due being  given  to  certain  persons  named,  and  the  annuity 
fund  to  those  of  them  living  when  the  fund  fell  in,  or  the 
issue  of  those  deceased.  As  to  that  case,  Sir  George  Turner, 
in  Baker  v.  Baker  {*)^  considered  that  Lord  Cranworth's  de- 
cision in  Wright  v.  CaZlender  (")  depended  upon  the  direc- 
tion  to  fall  into  residue.  He  says  of  that  case,  *'Prom  this 
disposition,"  i.e.,  the  direction  to  fall  into  residue,  "Lord 
Cranworth,  as  I  understand  his  judgment,  drew  the  same 
conclusion  as  had  been  drawn  in  May  v.  Bennett  (*),  .that 
^e  first  gift  was  intended  to  be  an  annuity,  and  then  he 
considered  that  the  subsequent  disposition  of  the  capital 

(')  Law  Rep.,  2  Ch.,  649.  (*)  7  D.  M.  A  G.,  687. 

(»)  11  W.  R.,  680.  (»)  1  RoflB.,  870. 

(»)  2  D.  M.  A  G.,  662. 
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fund  evinced  no  intention  to  alter  the  character  of  the 
first  gift."  Lord  Cranworth,  in  his  judgment  in  Baker  v. 
Baker  {'\  states  what  was  the  ground  of  the  decision  in 
WrigM  v.  Callender^  from  which  it  would  seem  that  the  de- 
cision turned  upon  a  particular  intent  to  be  collected  from 
,  the  will.  Independently  of  the  appropriated  fund  in  the 
present  case  not  being  directed  to  fall  into  the  residue,  or 
given  by  reference  to  a  disposition  of  residue,  it  may  be  ob- 
served that  in  Wright  v.  CaUender  there  was  a  separate 
trust  for  investment  of  an  annuity  fund,  whilst  in  the  pres- 
ent case  all  the  proceeds  of  realty  and  residuary  personalty 
are  to  be  invested,  and  then  an  appropriation  is  to  take 
place ;  and  Lord  Cranworth  admitted!,  in  WrigM  v.  Gallen- 
oeTj  that  if  there  had  been  anything  showing  that  the  testa- 
tor intended  the  fund  to  be  continued  in  its  integrity  during 
the  life  of  the  annuitant,  and  in  that  state  to  go  over,  the 
corpus  could  not  have  been  resorted  to ;  and  I  would  refer 
to  tne  observations  of  Lord  Chelmsford  in  the  same  case. 
May  V.  Bennett  was  cited  on  behalf  of  the  widow.  Of  that 
case  Lord  Brougham  disapproved  in  Baker  v.  Baker.  In 
May  V.  Bennett  the  fund  was  to  fall  into  residue,  and  Sir 
George  Turner,  in  Baker  v.  Baker  ('),  treats  the  case  as  de- 
pending upon  that,  and  he  treats  Mills  v.  Drewitt  ('),  which 
in  this  case  was  also  relied  upon  for  the  widow,  as  decided 
entirely  on  the  authority  of  Wright  v.  CaUender.  But  this 
is  clearly  a  mistake.  As  to  liitiUs  v.  Dreioitty  it  must  be 
observed  that  it  was  decided  before  Baker  *v.  Ba-  [157 
ker  (*).  In  Birch  v.  Sherratt  (*),  relied  upon  for  the  widow, 
there  was  not  a  separate  fund  provided ;  and  as  to  Bright 
v.  Larcher  (*),  also  relied  upon  for  the  widow,  the  fund  to  be 
set  apart  was  after  the  deatn  of  the  annuitant  to  b&  applied 
in  the  same  manner  as  the  testator  had  directed  the  residue 
of  his  personal  estate  to  be  applied,  upon  which  the  de- 
cision was  rested.  In  the  case  of  In  re  TootaiCs  Estate  ('), 
also  relied  on  for  the  widow,  the  testator,  bjr  separate  intro- 
ductory clauses,  gave  annuities,  and  then  directed  a  fund  to 
be  set  apart  to  answer  the  annuities,  and  then  gave  his  re- 
siduary estate,  including  the  fund  set  apart  to  answer  the 
annuities.  That  case  differs  from  the  present,  first,  because 
there  were  separate  independent  gifts  of  the  annuities, 
and,  secondly,  because  the  fund  set  apart  was  treated  and 
dealt  with  as  residue;    ^'including"  expressing  that  that 

0)  6  H.  L.  0.,  629.  (»)  Law  Rep.,  2  Ch.,  644. 

CO  7  D.  M.  <fc  G.,  686.  (•)  8  De  G.  A  J.,  148. 

(*)  20  Beav.,  682.  (')  2  Ch.  D.,  628. 

(*)  6  H.  L.  C,  616. 
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fand  was  given  as  being  comprised  in  the  residue.  It  does 
not  appear  to  me  that  the  £5,000  being  given  '^subject  to 
such  investment  in  favor  of  my  said  wife"  is  in  favor  of 
the  wife's  claim.  On  the  contrary,  **  subject  to  such  in- 
vestment" would  seem  to  limit  the  wife  to  the  investment. 
The  words  *' subject  to  the  payment  of  the  annuity"  might 
have  a  different  operation.  In  Birch  v.  Sherratt  Lord  Jus- 
tice Bolt  said  (*) :  ^'  If  an  annuity  is  given  out  of  rents  and 
profits,  or  dividends  and  interest,  and  the  capital  or  corpus 
13  given  intact  from  and  after  the  annuitant's  death  to  an- 
otner,  the  case  is  equivalent  to  the  case  of  a  life  interest 
with  remainder  over.  But  if  the  capital  is  given  over,  not 
^from  and  after  the  annuitant's  death,'  but  ^from  and  after 
satisfaction  of  the  annuity  and  subject  to  the  annuity,'  then 
I  think  the  case  is  equivalent  to  the  case  of  a  legacy  and  a 
residuary  bequest,  especially  if  the  gift  of  the  annuity  itself 
admits  of  a  construction  charging  it  on  the  capital  of  the 
estate,  or  of  the  trust  fund.  This  view  of  the  principle  of 
construction  appears  to  me  not  to  be  inconsistent  with  any 
one  of  the  cases  which  have  been  cited."  I  have  not  men- 
tioned the  provisions  of  the  will  reducing  the  wife's  annuity 
on  marriage.  I  have  considered  them,  but  they  do  not  ap- 
pear to  me  to  vary  the  conclnsion  I  have  come  to.  As  to 
158]  the  words  ''subject  to,"  Mr.  Farwell  referred  *me  to 
BeU  V.  BellC).  The  words  "subject  thereto"  were  in  that 
case  construed  subject  to  the  testator's  widow  receiving  pay- 
ment of  an  annuity  in  full,  but  that  was  because,  according 
to  the  correct  construction  of  the  preceding  part  of  the  will, 
she  was  entitled  to  such  payment.  Here  the  words  are  not 
''subject  thereto,"  but  "subject  to  such  investment  in 
favor  of  niy  said  wife.  Those  parts  of  the  will  which  men- 
tion and  make  provision  as  to  the  rents  and  income  until 
conversion  do  not  seem  to  me  to  be  important.  I  think  that 
the  widow  must  take  whatever  the  income  may  be  until 
conversion,  and  the  income  of  the  realized  property  for  the 
time  being  up  to  £1,200  a  year,  from  that  source,  i.e.,  she 
will  not  l^  entitled  to  arrears  of  that  annual  sum,  but  will 
take  £1,200  a  year  if  and  when  the  annual  income  of  the 
property,  whether  invested  or  not,  will  suffice  to  pay  her 
that  sum.  In  reference  to  the  annuity  fund  bein^  given 
over  in  its  integrity.  Lord  Cottenham's  observations  m  Fos- 
ter V.  Smith  (•)  may  also  be  referred  to.  There  will  be  one 
order  on  the  petition  and  further  consideration,  the  costs  of 
the  petition  being  costs  in  the  action. 
As  to  the  question  whether  the  plaintiff  is,  having  at- 

(»)  Law  Rep.,  2  Ch.,  649.  {*)  6  Ir.  Rep.,  Eq.,  239.  («)  1  Ph.,  629. 
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tained  twenty-one  without  having  married,  absolutely  en- 
titled to  the  £5,000,  or  whatever,  under  the  gift  of  that  sum, 
she  may  hereafter  be  declared  to  be  entitled  to,  I  think  it 
better  not  now  to  decide  that  question.  Her  rights  under 
that  disposition  in  other  respects  remain  for  future  deter- 
mination ;  and  as  she  may  marry  and  have  a  child,  in 
which  case  such  child  will  be  heard  as  to  whether  there 
should  be  a  settlement  or  not,  I  consider  it  more  proper  not 
to  deal  at  present  with  that  question. 

Solicitors:    Stokes j  Saunders  <fe  Stokes;  Sicks  &  Son; 
Billinghurst  &  Wood. 

Testator  gave  a  daughter  a  legacy  dent  to  paj  the  $5,000  legacy  to  the 

of  $5,000,  and  a  brother  a  legacy  of  daughter  and  that  of  $2,000  to  the 

$2,000.    He  farther  directed  his  execn-  brother  in  fall : 

tor  to  invest  a  sum  sufficient  to  pay  his  Held,  1.  That  on  the  death  of  the 
widow,  durinff  her  life,  $200  per  an-  widow  and  the  son,  the  principal  of  the 
num^  and  anotner  sum  sufficient  to  pay  sums  invested  to  produce  these  annui- 
a  son  $100  per  annum  during  life.  He  ties  should  be  applied  to  the  payment 
then  gave  the  reMue  of  his  estate  to  of  the  balances  unpaid  on  the  $5,00O 
the  daughter  to  whom  he  had  given  and  the  $2,000  legacies, 
the  $5,000,  except  the  principal  of  the  2.  That  such  legatees  were  entitled 
two  sums  invested  to  pay  the  annuities  to  interest  upon  the  unpaid  balances  of 
to  his  son  and  widow,  **  which  I  direct  their  legacies,  commencing  one  year 
to  go  tomy  heirs-at-law."  The  execu-  after  the  granting  of  letters  testa- 
tor invested  sums  sufficient  to  produce  mentary :  Wilde  v.  Wilde,  68  How. 
the  annuities,  when  there  was  not  suffi-  Pr.,  71. 

26  Eng.  HBP.  108 
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ABATEMENT. 
See  GoKFOKAnom,  191,  272. 


AB  INCONVENIENTI. 

1.  Obflervations  on  the  use  of  the  area- 
ment  ab  mcorwenienU  in  the  oonstniction 
of  wills.    Homer  y.  Homer,  060 


ACCEPTANCE. 
See  AaKEMMXn,  601,  669  note. 


ACCIDENT. 
See  VxNDOE  Ain>  Vsndkx,  64, 71  note. 


ACCORD  AND  SATISFACTION. 

1.  After  canse  of  action  has  aocmed, 
it  can  only  be  extinguished  bv  receipt 
of  something  by  way  of  satis&ctioD. 
Jk  Buteehe  v.  AIL  284 


ADEMPTION  OF  LEGACIES. 
See  LiOAODB,  161,  172  note. 


ADMISSION. 
See  Patment  into  Coubt,  140, 100. 


ADMISSION  PART  DEBT  DUE. 
See  Patment  into  Couet,  140. 


ADVANCEMENTS. 

1.  By  a  deed  of  separation  the  hnsband 
covenanted  to  pay  an  annuity  of  £200 
to  each  of  his  dauffhters  during  their 
respective  lives,  such  annuities  to  cease 
if  he  should  again  cohabit  with  his 
wife,  which  event  did  not  happen.  The 
husband  survived,  his  wife  and  died  in- 
testate. In  the  distribution  of  his  per- 
sonal estate  among  his  children  under 
the  Statute  of  Distributions : 

Held  (reversing  the  dedtsion  of  Hall, 
V.C),  that  so  much  of  the  annuities 
to  the  daughters  as  were  paid  during 
their  fathers  lifetime  were  not  in  the 
nature  of  advancements ;  and  that  the 
value  of  each  annuity  must  be  estimated 
as  at  the  death  of  the  intestate,  and 
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the    amount   brought  into    hotchpot. 
HoiftM  Y.  J/tn^.  180, 188  nofe. 

See  Trusts  and  Trustees,  817. 


AFFIDAVIT. 

1.  In  an  action  in  the  Chancery  Division, 
the  plaintiif's  London  solicitors,  who 

'  were  his  only  solicitors  on  the  record, 
employed  a  nrm  who  were  his  country 
Bohcitors  in  getting  up  evidence.  This 
business  was  done  entirely  by  one  of 
tiie  partners  in  the  country  nrm,  but 
some  of  the  affidavits  filed  on  behalf  of 
the  plaintiff  were  sworn  before  the  other 
partner: 

Hdd^  that  such  affidavits  were  inad- 
missible.   Buke^  etc,,  v.  Todd,   6,  8  note. 


AFTER-ACQUIRED  PROPERTY. 
See  Settlement,  711. 


AGENT, 
See  Principal  and  Agent. 


AGREEMENT. 

1.  The  plaintiffs  claimed  £87  from  the 
defendant  for  the  use  and  occupation 
of  a  house,  and  authorized  him  to  pay 
the  amount  to  a  person  whom  they 
named.  She  called  on  the  defendant, 
and  he  then  expressed  his  readiness  to 
pay  the  amount,  but  she  (having  also 
an  interest  in  the  property)  refused  to 
receive  it  No  actual  tender  was  made. 
The  plaintiffs  sued  the  defendant  for 
the  use  and  occupation,  claiming  £238. 
The  defendant  paid  £87  into  court : 

Held,  that  as  soon  as  the  defendant 
expressed  to  the  agent  his  readiness 
to  pay  the  £87  there  was  a  concluded 
agreement  between  him  and  the  plain- 
tiffis  for  that  amount,  and  that  the  plain- 
tiffs could  not  recover  more : 

2.  Held,  also,  that  the  defendant  was  en- 
titled to  the  costs  of  the  action  from  the 


time  of  the  payment  into  caart,     Gret- 
ton  V.  Meet,  62,  64  note. 

8.  The  defendant  placed  a  leasehold  prop- 
erty in  the  hands  of  a  house  agent  for 
sale.  The  plaintiff  wrote  to  the  agent, 
"  In  reference  to  J.'s  property  in  Fleet 
Street,  I  think  £800  for  the  lease,  fix- 
tures, <kc.,  is  about  what  I  should  be 
willing  to  give.  Possession  to  be  given 
me  within  fourteen  days  from  date. 
This  offer  is  made  subject  to  the  con- 
ditions of  the  lease  being  modified  to 
my  solicitor's  satisfaction.'*  Shortly 
afterwai*ds  the  agent  wrote  back,  "  We 
are  instructed  to  accept  your  offer  of 
£800  for  these  premises,  and  have  asked 
J.'s  solicitor  to  prepare  contract."  The 
required  modification  in  the  lease  was 
procured : 

Held,  by  Fry,  J.,  and  by  the  Court  of 
Appeal,  that,  notwithstanding  the  ref- 
erence to  a  future  contract,  the  two  let- 
ters constituted  a  complete  contractb 
JSannewell  v.  JenkinM,         128,  181  note. 

4.  A  condition  in  a  contract  for  sale  that^ 
if  the  purchaser  shall  make  any  objec- 
tion or  requisition  which  the  vendor 
shall  be  unwilling  on  the  ground  of  ex- 
pense or  otherwise  to  comply  with,  the 
vendor  may  annul  the  sale,  does  not 
enable  a  vendor  to  rescind  the  contract 
in  a  case  where  he  fails  to  show  any 
tiUe  whatever.     Bownuuk  y.   HyUmd. 

600 

5.  The  defendant  made  an  offer  by  letter 
to  sell  an  estate  to  the  plaintiflC  which 
offer  the  plaintiff  accepted  by  letter, 
"subject  to  the  title  b^ing  approved 
by  my  solicitor."  After  this  the  plain- 
tiff wrote  to  say  that  he  must  abandon 
the  purchase  unless  he  was  aUowed  to 
pay  the  money  by  inatalmentsu  The 
defendant  assented  to  payment  by  in- 
stalments. Shortly  afterwards  the 
plaintiffs  solicitor  brought  to  the  de- 
fendant's solicitor  a  paper  embodying 
the  terms  as  to  payment,  and  headed, 
"  Proposals  by  T*.  H.  for  purchase  of 
the  M.  Estate."  The  defendant's  so- 
licitor verbally  agreed  to  these  terma, 
and  arranged  to  instruct  his  counsel 
to  prepare  an  agreement  on  the  basis 
of  them,  but  no  such  contract  was  pre- 
pared. The  defendant  having  after- 
wards declined  to  complete,  the  plidn- 
tiff  brought  his  action  for  specific  per- 
formance, and  the  defendant  demurred 
to  the  statement  of  claim.  On  the  ar- 
gument in  the  court  below,  it  was  taikan 
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for  granted  that  the  two  letters  made 
a  binding  contract : 

Held,  by  Malins,  V.C,  that  the  nego- 
tiations as  to  payment  by  instalments 
did  not  amount  to  an  abandonment  by 
the  plaintiff  of  the  ori^nal  contract, 
and  that  the  demurrer  must  be  over- 
ruled. 

6.*  Hdd,  on  appeal,  that  the  words  "  sub- 
ject to  the  title  being  approved  by  my 
solicitor"  were  not  merely  an  expres- 
sion of  what  would  be  implied  by  law, 
but  constituted  a  new  term;  that  the 
plaintifiTs  letter,  therefore,  was  not  an 
acceptance,  but  a  new  offer  which  had 
never  been  accepted,  and  that  there  was 
no  binding  contract. 

*l,  A.  wrote  to  B.  offering  to  sell  him  an 
estate  for  £37,600,  or  a  part  of  the 
estate  for  a  less  sum,  and  added  a  post- 
script reservinff  the  right  to  remove 
the  materials  of  a  house.  B.  replied : 
'*  I  beg  to  acknowledge  the  receipt  of 
your  letter  stating  that  you  are  willing 
to  accept  £37,500  for  the  whole  of  your 
freehold  land  at  K.  I  hereby  accept 
your  terms  as  above,  and  agree  to  pay 
you  the  said  sum  of  £37,500  for  your 
land": 

Hdd,  by  Jessel,  M.R.,  that  this  was 
an  acceptance  of  the  terms  in  A.'s  let- 
ters, including  the  postscript.  Htutey 
V.  Horm-Fayne.  5(J1,  669  note. 

See  Arbitratxox,  88,  99  fiote. 
Condition,  9,  20  note. 
Frauds,  Statute  op. 

SsTTLUfENT,  711. 

Ultra  Vires,  674. 


AMENDMENT. 
See  Pleading,  66. 


ANNUITY. 
See  Inooxe,  860,  867  note. 


APPEAL. 

1.  Leave  to  appeal  to  the  House  of  Lords 
refused,  on  the  ground  that  the  ques- 
tion in  dispute  was  merely  one  of  fact. 
Matter  of  llayman.  87 

2.  A  contributory,  on  the  29th  of  March, 
being  twen^-one  days  from  the  pro- 
nouncing 01  a  refusal  to  remove  his 
name  from  the  list,  gave  fourteen  days' 
notice  of  appeal.  On  the  Ist  of  April, 
conceiving  tnat  he  ou^ht  to  have  given 
only  a  four  days*  notice,  he  withdrew 
his  notice  of  appeal,  and  on  the  follow- 
ing day  gave  a  four  days'  notice  of  ap- 
p^.  On  the  hearing  of  the  appeal, 
the  objection  was  taken  that  it  was  too 
late: 

Held^  that  the  time  ought  to  be  ex- 
tended.    Tayior^e  Caee,  689 

8.  A  petitioner  applied  for  payment  out 
of  court  of  the  whole  of  a  fund,  his  title 
io  one  moiety  of  which  was  not  dis- 
puted. The  court  below  ordered  pay- 
ment to  him  of  one  moiety  only : 

Held,  that  an  appeal  from  this  order 
was  not  an  appeal  from  the  refusal  of 
an  application,  and  that  the  time  for 
appealing  did  not  begin  to  run  till 
the  order  was  drawn  up.  Matter  of 
Michdte  Truete,  711 


ANSWER. 

See  Counter-claim,  488. 
Pleading,  66. 


APPEARANCE. 

1.  A  winding-up  petition  having  been 
presented  by  a  creditor,  the  solicitor 
of  the  petitioner  informed  the  secretary 
and  one  of  the  directors  of  the  fact. 
The  whole  of  the  directors  then  met, 
the  petitioner's  solicitor  being  present, 
and  passed  resolutions  assenting  to  the 
appointment  of  their  secretary  as  pro- 
visional liquidator  without  prejudice 
to  the  right  of  the  company  to  assent 
to  or  dissent  from  the  proceedings  of 
the  petitioner,  and  that  C,  the  solicitor 
of  a  mortgagee  of  the  share  capital, 
should  be  instructed  to  take  such  steps 
as  might  be  necessary  in  the  interest 
of  the  company  in  relation  to  the  fore- 
going resolution.  0.  accepted  service 
of  the  petition,  and  appeared  for  the 
company  on  the  motion  for  the  appoint- 
ment of  an  interim  liquidator.  The 
petition  was  not  served  at  the  office 
of  the  company.  Some  days  after  this 
a  meeting  of  the  company  was  held  at 
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-whidi  resolattODS  were  passed  that  the 
company  Bhoald  be  wound  up  yolun- 
Urily,  and  that  P.'  the  solicitor  to  the 
eora|iany,  should  be  instructed  to  carry 
out  the  negotiations  as  to  the  winding- 
up.  Tlier«  was  no  preyious  resolution 
appointing  P  the  solicitor.  The  peti- 
tion came  on  to  be  heard  before  Ma- 
line,  V.C.,  and  counsel  instructed  by 
P.  ojip<ise<l  on  behalf  of  the  company. 
A  winding-up  order  haying  been  made, 
notice  of  ap]»eal  was  given  by  P.  on 
behalf  of  the  company : 

Held,  by  Malins,  V.C,  and  on  ap- 
peal, tliat  as  seryice  of  the  petition  had 
been  accepted  on  behalf  of  tne  company 
by  a  solicitor  duly  appointed  for  that 
purpose,  seryice  at  the  office  of  the 
company  was  not  necessary : 

2.  BeUl,  also,  by  the  Court  of  Appeal,  that 
P.  had  no  authority  to  represent  the 
company  on  the  appeal  Matter  of  Re- 
gent, etc.  182 


APPOINTMENT. 
See  Tbubtb  and  T&ustubs,  228. 


APPROPRIATION 
See  PATMKirT,  670. 


ARBITRATION. 

1.  The  plaintiff  and  three  other  persons, 
O.,  N.,  and  F.r  aU  British  subjects,  en- 
tered into  an  agreement,  in  the  Rus- 
sian language  and  registered  in  Russia, 
to  trade  m  copartnersnip  in  Russia,  pro- 
viding {inter  alia)  that  the  head  office 
of  the  firm  should  be  in  St.  Peters- 
bui^  :  and  reserving  to  G.  and  N.  the 
right  to  recall  their  capital  within  a 
year,  and,  if  not  paid  within  a  month, 
the  firm  was  to  be  wound  up ;  and  also 
providing  that  "  all  disputes,  no  matter 
now  or  where  they  shall  arise,  shall  be 
referred  to  the  St.  Petersburg  Com- 
mercial Court,"  whose  decision  shall 
be  final.  The  plaintiff  alleged  that 
there  was  a  contemporaneous  English 
agreement,  not  registered  in  Russia,  by 


which  G.  and  N.  agreed  to  eompensaie 
the  plaintiff  in  the  event  of  a  diasolatioa 
within  a  year,  nnder  the  powers  re- 
served to  them.  The  two  partoers  ex- 
ercised  their  right  within  the  year  to 
recall  their  capital,  and  imm«liately 
took  steps  to  wind  up  the  partnership 
in  Russia.  The  plidntiff  havine  there- 
upon commenced  an  action  in  England. 
aUeging  that  the  proceedings  of  his  oo- 
partners,  the  defendants,  were  taken 
without  his  knowledge  and  sanction, 
and  were  Invalid  and  not  bindii^  on 
him,  and  claiming  a  dissolution  of  the 
partnership,  relief  in  respect  of  the 
knglish  agreement,  the  appointment  of 
a  receiver  and  other  relid,  the  defend- 
ants moved  for  a  stay  of  proceedings 
in  the  action  and  a  reference  to  the  St^ 
Petersburg  Commercial  Court : 

Held,  that  an  agreement  to  refer  all 
disputc»  to  a  foreign  court  is  within  the 
11th  section  of  the  Common  Law  Pro- 
cedure Act,  1864,  and  that  the  defend- 
ants were  entitled  to  an  order  on  th^r 
motion;  and  that,  although  the  court 
had  jurisdiction  to  appoint  a  receiver 
pendting  a  reference  to  arbitration,  it 
was  not  proper  to  do  so  unless  a  special 
case  was  made,  as  the  course  of  liquida- 
tion before  the  tribunal  chosen  by  the 
parties  themselves  would  thereby  be 
interfered  with. 

2.  Semble,  if  a  sufficient  case  were  shown 
for  CTanting  an  injunction,  the  court 
woum  not  stay  proceedings.  Law  v. 
OarretL  88,  99  note. 

8.  The  court  will,  by  injunction,  restrain 
an  arbitrator  from  acting,  in  any  case 
in  which  he  is,  in  the  opinion  of  the 
court,  unfit  or  incompetent  to  act.  Bed- 
date  v.  Beddow,  786 


ARREST. 
See  Iresoulautt,  72. 


ASSENT. 

See  AGBKEMKifT,  62,  64  note;  661, 
669  note. 


ASSIGNEE. 
See  Laxdlobo  astd  Tenakt,  446,  468  nofc 
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ASSIGNMENT. 
8u  VxNDOE  AND  YsNDKX,  860,  854  noU. 


ASSIGNS. 
Su  CoYXNANTS,  827,  882  noU, 


ATTORNEY. 

8e9  Affidatit,  6,  8  note, 
Affkasahos,  182. 
Stat,  661. 


ATTORNEY'S  LIEN. 
See  Sbt-off,  216,  217  note. 


AUCTIONEER. 
See  FEAtTDS,  Statute  of,  480,  482  note. 


AUTHORITY. 
See  AYt%ASJ)XOE,  182. 


B. 


BANKRUPTCY. 

1.  The  creditors  of  a  debtor  who  had  filed 
a  liquidation  petition  resolved  to  accept 
a  compodiion  of  16«.  in  the  pound,  pay- 
able in  four  instalments,  to  be  secured 
by  the  joint  and  several  promissory 
notes  of  the  debtor  and  a  surety.  The 
resolution  was  registered,  and  tlie  re- 
ceiver who  had  been  appointed  gave  up 
possession  of  the  estate  to  the  debtor. 
The  promissory  notes  were  delivered  to 
the  creditors.  When  the  first  instal- 
ment became  due  neither  the  debtor 
nor  the  surety  could  pay  it    Two  days 


before  it  became  due  the  debtor's  solici- 
tor applied  to  the  court  for  leave  to  sum- 
mon a  meeting  of  the  creditors  for  the 
purpose  of  sm>mitting  a  resolution  to 
vary  the  provisions  of  the  composition. 
Leave  was  given,  but  the  receiver  was 
reappointed.  A  meeting  was  held,  and 
it  was  resolved  to  accept  a  composition 
of  8«.  in  the  pound,  payable  in  three 
instalments,  the  second  and  third  of 
which  were  to  be  g^ranteed  by  sure- 
ties. The  resolution  was  confirmed  at 
a  second  meeting,  but  registration  was 
refused,  and  the  debtor  was  adjudicated 
a  bankrupt.  The  debtor's  solicitor  ap- 
plied  to  the  court  to  order  the  costs  of 
the  abortive  proceedings  to  reduce  the 
composition  to  be  paid  out  of  the  bank- 
rupts estate,  but  the  application  was 
reftised  in  the  county  court  and  after- 
wards by  the  Chief  Judge  : 

Hdd,  that  the  abortive  proceedings 
were  not  "pending"  at  the  time  of  the 
bankruptcy,  within  the  meaning  of  rule 
292  of  the  Bankruptcy  Rules,  1870,  and 
that  at  any  rate  the  exercise  by  the 
county  court  of  the  discretion  given  to 
it  by  the  rule  ought  not  to  be  inter- 
fered with;  and  that  the  proceedings 
to  reduce  the  composition  were  not  au- 
thorized by  the  6th  clause  of  sect.  126 
of  the  Bankruptcy  Act,  1869.  Matter 
of  Hopper.  119 

2.  A  company  was  sued  in  an  action  under 
the  Bills  of  Exchange  Act,  and  the 
plaintiff,  in  co'nsequence  of  repeated  ap- 
plications by  the  secretary  and  solici- 
tors of  the  company,  postponed  pro- 
ceedings in  the  action,  and  ultimately 
signed  judgment  and  issued  execution ; 
a  petition  for  winding  up  was  presented, 
on  which  an  order  was  afterwards 
made ;  the  creditor  lodged  the  writ  on 
the  day  of  presentation  of  the  petition, 
and  on  the  next  day  the  sheriff  seized 
and  was  in  possession  : 

Udd,  that  the  postponement  of  the 
proceedings  in  the  action  having  been 
caused  by  the  applications  made  on  be- 
half of  the  company  for  time,  the  cred- 
itor was  entitled  to  the  benefit  of  his 
judgment  in  priority  to  other  creditors; 

8.  Heldt  also,  that  the  right  of  the  execu- 
tion creditor  was  not  affected  by  tlie 
10th  section  of  the  Judicature  Act,  1876. 

4.  Form  of  order. 

6.  In  an  action  by  another  creditor,  also 
under  the  Bills  of  Exchange  Act,  the 
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company  obtained  leave  to  appear  and 
defend,  on  the  ground  that  there  had 
been  irregularity  in  reeard  to  the  bill 
of  ezchaoffe,  and  that  Uie  plaintiff  had 
not  paid  the  full  amount  for  it.  On  ap- 
plication for  further  time  to  proceed 
with  the  defence,  statements  were  made 
bona  Jide  by  the  solicitor's  clerk  as  to 
the  solvency  of  the  company  and  the 
improbability  of  a  winding-up  petition, 
and  further  time  was  g^ven,  and  ulti- 
mately, the  orders  not  having  been 
complied  with,  the  action  proceeded. 
Two  days  after  the  presentation  of  the 
petition  judgment  was  signed  in  the 
action  and  execution  issued  : 

Held,  that  the  creditor  was  not  en- 
titled to  the  benefit  of  his  judgment, 
and  that  he  must  come  in  and  prove 
his  claim  in  the  winding-up.  MaUer  of 
RaUway,  etc,,  Co.  21*5 

6.  One  of  the  terms  of  an  engineering 
contract  was  that  the  plant  brought 
by  the  contractor  on  to  the  works 
should  "be  deemed  the  property  of" 
the  employers  "for  the  time  being/' 
and  should  "not  be  removed  during 
the  progress  of  the  work  without  the 
written  order  of  the  engineer,**  and  that 
in  case  of  suspension  of  the  works  by 
the  engineer  for  any  act  or  default  of 
the  contractor,  the  same  should  be 
"  subject  to  be  used "  in  and  about  the 
completion  of  the  works.  The  works 
were  suspended  by  the  engineer,  the 
contractor  went  into  liquidation,  and 
the  works  having  been  completed  by 
the  employers,  the  plant  was  by  con- 
sent sold : 

Held,  that  the  plant  did  not  become 
the  property  of  the  employers,  and  that 
the  user  of  the  materials  by  the  em- 
ployers after  the  suspension  of  the 
works  was  not  such  a  " dealing"  within 
the  meaning  of  the  89th  section  of  the 
Bankruptcy  Act,  1869,  as  that  the  em- 
ployers were  entitled  to  set  off  the 
value  of  the  plant  against  the  sum  due 
to  them  from  the  contractor  for  breach 
of  the  contract.    MaOer  of  WifUer.  240 

7.  Where  creditors  agree  to  accept  a  com- 
position payable  in  instalments,  some 
of  which  are  guaranteed  by  a  surety,  if 
default  is  made  in  the  payment  of  any 
one  instalment  the  creditors  have  a 
right  to  sue  the  debtor,  or  to  prove  in 
his  bankruptcy,  for  the  balance  of  their 
original  debts,  after  deducting  what 
they  have  reccive'.l,  either  from  the 


debtor  or  the  surety,  in  respect  of 
the  composition,  and  not  merely  for 
the  amount  of  the  unpaid  instilmenta 
of  the  composition. 

8.  And  the  surety,  though  he  is  entitied 
to  prove  in  thp  debtoi^s  bankruptcy  for 
what  he  has  paid  in  respect  of  the  com- 
position, has  no  right  to  put  the  cred- 
itors to  an  election  whether  they  will 
carry  out  the  composition  arrangement 
in  toio  or  reject  it  in  toto. 

9.  The  words  "  notice  of  an  act  of  bank- 
ruptey  available  for  adjudication"  in 
sects.  94  and  96  of  the  Bankruptcy  Act, 
1869,  mean  notice  of  an  act  of  bank- 
ruptey  which  would  have  been  avail- 
able for  the  making  of  the  adjudication 
actually  made,  that  is,  an  act  of  bank- 
ruptey  committed  within  six  months 
from  the  presentation  of  the  petition 
on  which  the  adjudication  was  founded. 
Matier  of  Oilbey,  252,  258  note. 

• 

10.  A  judgment  creditor,  who,  before  the 
filing  of  a  liquidation  petition  by  his 
debtor,  has  obtained  a  garnishee  order 
nin  attaching  debts  due  to  the  debtor, 
is  a  secured  creditor  within  the  mean- 
ing of  sects.  12  and  16  of  the  Bank- 
ruptey  Act,  1869,  and  is,  therefore,  en- 
titled to  the  attached  debts  as  against 
the  trustee  in  the  liquidation,  even 
though  they  did  not  become  actually 
payable  until  after  the  commencement 
of  the  liquidation.    Matter  o/Joadynt. 

S22 

11.  Under  the  Bankruptcy  Act,  1869,  as 
before  it,  damages  in  an  action  for  a 
personal  tort  recovered  by  an  undis- 
charged bankrupt  do  not  pass  to  his 
trustee. 

12.  Though,  if  the  bankrupt  had  accu 
mulated  the  money  and  invested  it  in 
property,  the  trustee  might  lie  entlUed 
to  the  proj^ierty,  yet  he  cannot  inter- 
cept the  damages  or  prevent  the  bank- 
rupt from  expending  them  in  the  main- 
tenance of  himseu  and  his  fiunily. 
Matter  of  Vine.  850 

18.  The  Court  of  Bankmptey,  even  if  it 
possesses  jurisdiction  under  sect.  72  of 
the  Bankruptey  Act,  1869,  to  enforce  a 
simple  money  demand  by  the  trustee 
of  a  bankrupt's  property  against  a  third 
party  (as  to  which  quegre\  ought  not  to 
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exercise  the  jurisdiction,  bat  ou^ht  to 
leave  the  demand  to  be  enforced  by  the 
trustee  in  an  action  in  the  ordinary 
way. 

14.  Commission  agents  accepted  bills 
drawn  upon  them  by  their  principals 
for  part  of  the  value  of  goods  consigned 
to  tne  agents  for  sale.  After  the  prin- 
cipals had  filed  a  liquidation  petition 
the  agents  sold  the  goods  in  order  to 
reimburse  themselves  the  amount  of 
one  of  the  bills  which  they  had  paid, 
and  to  provide  funds  to  meet  the  others 
which  were  soon  to  become  due.  Be- 
fore the  latter  bills  were  paid  the 
agents  filed  a  liquidation  petition. 
They  had  spent  all  the  proceeas  of  the 
salei  Their  creditors  agreed  to  accept 
a  composition,  which  was  paid  to  the 
holders  of  the  bills,  some  of  whom 
claimed  to  prove  in  the  liquidation  of 
the  principals.  The  principals'  tinistee 
applied  to  a  County  Court  in  Bank- 
ruptcy for  an  order  that  the  agents 
should  pay  to  him  the  balance  of  the 
proceeds  of  sale,  after  deducting  the 
amount  of  the  bill  which  they  had  paid 
in  full,  and  the  composition  which  they 
had  paid  in  respect  of  the  others : 

Held,  by  the  Chief  Judge  (reversing 
the  decision  of  the  County  Court  Judge), 
that  the  trustee  was  not  entitled  to  the 
order. 

15.  Hdd,  by  the  Court  of  Appeal,  that 
the  trustee's  demand  against  the  agents 
was  a  mere  demand  for  a  debt  due  to 
the  principals'  estate,  and  that  the  Court 
of  Bankruptcy  ought  not  to  assume 
jurisdiction  to  try  it.  JfaUer  of 
Diekin.  860 

16.  A  policy  of  life  assurance  is  a  "  thing 
in  action,"  and  is  therefore  excepted 
from  the  operation  of  the  reputed 
ownership  clause,  sect.  16,  of  the  Bank- 
ruptcy Act,  1869.     Matter  of  Jbbeivm, 

444 

17.  The  rule  in  bankruptcy  by  which 
(Bankruptcy  Act,  1869,  s.  87)  an  execu- 
tion creditor  for  more  than  £60  loses 
the  benefit  of  his  execution  if  the  sher- 
iff, within  fourteen  days  after  a  sale, 
has  notice  of  bankruptcy,  applies,  un- 
der sect.  10  of  the  Judicature  Act, 
1876,  to  a  company  in  liquidation. 

IS.  The  solicitors  of  a  company,  being  its 
creditors  for  more  than  £60,  issued  a 
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writ  of  execution  against  the  company, 
and  on  the  20th  of  December,  1876, 
lodged  it  with  the  sheriff,  who  there- 
upon took  possession.  On  the  28d  of 
December  a  winding-up  petition  was 
presented,  the  company's  solicitors  be- 
ing solicitors  to  the  petitioner,  and  on 
the  l&th  of  January,  1876,  a  winding-up 
order  was  made,  under  which  the  sher- 
iff withdrew,  and  the  company's  prop- 
erty was  ordered  to  be  sold  by  the 
liquidator,  but  it  was  declared  that 
the  execution  creditors  should  have 
the  same  priority  against  the  proceeds 
of  the  property  as  they  would  have  had 
if  it  had  been  sold  by  the  sheriff. 

19.  The  property  having  been  sold  by 
the  liquidator,  but  the  proceeds  being 
Insufficient  for  payment  of  the  oom- 
panv's  debts,  the  execution  creditors 
applied  by  summons  to  have  their  debt 
paid  in  priority  to  the  other  creditors. 
Matter  of  Printing,  etc,  469 

20.  A  sheriff's  officer  seized  the  goods  of 
a  trader  debtor  under  a  ii,fa.  for  more 
than  £60,  and  advertised  them  for  sale. 
Before  the  sale  could  take  place  the 
debtor  filed  a  petition  for  liquidation, 
and  the  trustee  obtained  an  injunction 
restraining  the  sale,  and  possession 
was  then  given  up.  Upon  the  appli- 
cation of  the  sheriff  for  his  expenses  : 

Heldf  that  the  facts  of  there  having 
been  no  sale,  and  the  liquidation  of  the 
debtor,  did  not  affect  the  right  of  the 
sheriff  to  be  paid  by  the  trustee  the 
necessary  expenses  of  possession  and  of 
preparing  for  sale.  Matter  of  Craij- 
erofL  610 

21.  By  virtue  of  sect.  82  of  the  Bank- 
ruptcy Act,  1869,  the  old  rule  in  bank- 
ruptcy, that  debts  arising  upon  volun- 
tary bonds  or  covenants  of  a  bankrupt 
are  to  be  postponed  in  the  receipt  of 
dividends  to  debts  for  valuable  con- 
sideration, has  been  abolished. 

22.  All  debts,  except  those  to  which  by 
sect.  82  priority  is  expressly  gn^^Qi 
are  now  entitled  to  receive  dividends 
pari  passu.    Matter  of  Fottinger,      626 

28.  A  debtor  filed  a  liquidation  petition 
on  the  14th  of  September,  and  on  the 
'Sd  of  October  a  trustee  was  appointed. 
On  the  26th  of  November  the  creditors 
resolved  that  the  trustee  should  sell  the 
debtor's  esti^te  for  ^  bum  sy^oient  to 
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pay  the  creditors  49.  in  the  pound; 
that  the  debtor's  discharge  shoald  be 
granted  on  ihe  filing  of  the  trustee's 
certificate  that  the  provisions  of  this 
scheme  of  settlement  had  been  com- 
plied with ;  and  that  the  close  of  the 
liquidation  and  the  release  of  the  trus- 
tee should  take  place  on  and  from  the 
28th  of  January.  On  the  4th  of  Jan- 
uary these  resolutions  were  approved 
by  the  court.  The  debtor  was  tenant 
of  some  business  premises  and  some 
chattels  for  a  term  which  expired  on 
the  26th  of  December.  The  trustee 
took  possession  of  the  premises  and 
the  chattels,  and  remained  in  posses- 
sion of  them  until  the  expiration  of  the 
term,  but  he  did  not  pay  the  landlord 
the  quarter's  rent  which  fell  due  on 
the  25th  of  December.  On  the  26th 
of  February  the  landlord  applied  to 
the  Court  of  Bankruptcy  for  an  order 
directing  the  trustee  to  pay  him  that 
quarter's  rent.  There  was  evidence 
uiat  several  applications  had  been 
made  to  the  trustee  for  the  rent  in  the 
course  of  January,  and  that  he  had 
said  that  he  had  left  money  with  the 
debtor  to  pay  it : 

Heldf  that  either  the  landlord's  rem- 
edy was  a  personal  one  against  the 
trustee,  in  which  case  the  Court  of 
Bankruptcy  had  no  jurisdiction  in  the 
matter,  or  that,  if  there  was  a  remedy 
in  the  Court  of  Bankruptcy,  the  trus- 
tee had  done  nothing  more  than  com- 
mit a  default  in  the  administration  of 
the  assets,  from  liability  for  which  he 
was  protected  by  the  release,  there  be- 
ing nothing  to  show  that  there  had 
been  any  fraud  in  obtaining  it. 

24.  Sect.  63  of  the  Bankruptcy  Act, 
1869,  applies  to  a  release  given  by  the 
creditors  to  the  trustee  under  a  liquida- 
tion by  arrangement.  AfaUer  of  Car- 
ter. 620 

25.  The  provisions  for  the  protection  of 
a  debtor  in  sect  12  of  the  Bankruptcy 
Act.  1869,  and  rule  289  of  the  Bank- 
ruptcy Rules,  1870,  do  not  apply  to 
composition. 

26.  After  the  registration  of  composition 
resolutions  the  composition  proceed- 
ings are  no  longer  pending.  Fcuthler 
y.Vincetvt.  707 

Sc€  Corporations,  272. 
E;.KCTiQN,  691, 


See  Laiydlord  and  Twant.  625. 

Partnkrship,  87,  2S8,  691,  706  notfe: 
Title,  194. 


BENEVOLENT  SOCIETY. 

1.  Upon  the  sale  of  land  belonging  to  a 
company  of  the  nature  of  a  volantary 
society,  with  no  rules  or  provisions  as 
to  the  dispodtion  of  its  property  : 

Hdd^  that  the  members  of  the  ooro- 
pany  for  the  time  being  were  entitled 
to  divide  the  proceeds  in  equal  shares. 
Broton  v.  Dale.  776 

See  BciLDcro  Sociktt,  824,  826  noU, 


BILL  OF  PARTICULARa 
See  DiscovKBT,  782. 


BONA  nDE. 

1.  An  agreement  in  writing  to  execute  on 
request  an  effectual  mortgage  of  a  pol- 
icy of  assurance  depositea  at  the  tinie 
of  the  agreement  as  security  for  a 
loan,  is  not  an  "assignment"  of  such 
policy  within  the  meaning  of  the  Poi- 
icies  of  Assurance  Act,  1867. 

2.  Accordingly,  notice  to  the  Assorance 
Company  of  such  an  agreement  does 
not  give  under  that  act  any  priority 
over  a  prior  equitable  mortgagee  who 
has  given  no  notice  but  has  possession 
of  the  policy. 

8.  The  holder  of  a  policy  of  assurance  on 
his  own  life  deposited  it  with  A.  by 
way  of  equitable  mortgage  to  «»erure  a 
loan.  A.  retained  the  policy,  but  gave 
no  notice  to  the  company. 

B.  afterwards,  in  if^noranoe  of  this 
prior  mortgage,  agreed  to  lend  money 
to  the  policy  holder  upon  a  deposit  of 
the  same  policy,  and  the  jxJiey  holder. 
alleging  that  he  had  left  the  ix>licy  at 
home  by  mistake,  and  promising  forth- 
with to  deliver  it  to  B.,  took  the  loan 
and  signed  a  memorandum  that  he  had 
deposited  the  policy  with  B.,  and  that 
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he  undertook  on  request  to  execute  to 
B.  an  effectual  mortgage  of  it. 

B.  gave  to  the  company  notice  of  his 
loan  and  memorandum  of  deposit,  and 
frequently  applied  to  the  policy  holder 
for  the  policy,  but  the  policy  holder 
made  various  excuses  for  not  handing 
it  over,  and  died  leaving  it  in  the  pos- 
session of  A.: 

Hdd,  that  the  circumstances  of  the 
case  were  such  as  to  put  B.  on  inquiry 
at  the  time  of  the  loan,  and  to  fix  him 
with  constructive  notice  of  A/s  secu- 
rity, and  that  the  title  of  A.,  as  in  pos- 
session of  the  policy,  must  prevail  over 
that  of  B.,  although  B.  did  and  A.  did 
not  give  notice  to  the  company.  Spen- 
cer V.  Clarke,  888 

Se€  Fkaudulxkt  Transfkes,  812, 
820  note. 


BOND. 
1.  When  illegal  and  void.  78 


BOUNDARIES. 
See  Equity,  72,  77  note. 


BTJILDINO  SOCIETY. 

1.  Fines  secured  by  covenant  in  a  mort- 
gage to  a  building  society  form  part 
of  the  principal  in  taking  the  account 
of  principal,  interest,  and  costs  in  a 
foreclosure  suit  by  the  building  society, 
and  are  payable  with  interest. 

2.  The  form  of  foreclosure  decree  in  the 
case  of  a  mortgage  to  a  building  so- 
ciety does  not  dififer  from  that  in  the 
case  of  an  ordinary  mortgage.  Prcnu 
dent,  etc.,  v.  OreenMU.       824,  826  noU, 
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CASES  AFFIRMED,  REVERSED, 
OVERRULED,   AND    CONSIDERED. 

Acton  V.  Woodgate,  2  Myl.  &  E.,  402. 

foUawed.  627 

Albion  Steel,  etc..  Matter  of,  7  Cliy. 

Pi  v.,  547,  explained,  459 


Arbouin,  Matter  of,  1  De  Q.  Bankr., 

859,  explained.  87 

Carter  o.  Bentall,  2  Beav.,  551,  conaid' 

ered,  883 

Crowe  V,  Bamicott,  28  Eng.  Rep.,  814, 

distinguished,  72 

Dorman,  Matter  of,  L.  R.,  8  Chy.,  51, 

foUoioed.  234 

Drinkwater  v.  Ratdiffe,  L.  R.,  20  Eq., 

528,  discussed.  465 

Ellis's  Trusts.  Matter  of,  9  Eng.  Rep., 

611,  considered.  42Q 

Emanuel  v,  Bridger,  L.  R.,  9 Q.  B.,  286, 

followed.  822 

Garrard  o.  Lauderdale,  2  Rubs.  &  Myl.,  . 

461,  followed.  627 

Oovernors,  etc.,  v.  Enotts,  22  Eng.  R., 

14,  reversed,  601 

Green  way,  Matter  of,  L.  R.,  16  Eq., 

619,  disapproved,  822 

Hall,  Matter  of,  10  Week.  R.,  87,  con- 
sidered, 778 
Howe  «.  Earl  of  Dartmouth,  7  Vesey, 

137,  followed.  151 

Jeffery,  Matter  of,  L.  R.,  9  Chy.,  144, 

distinguished.  119 

Job  V,  Job,  23  Eng.  Rep.,  162,  explain- 
ed. 392 
Lambe  v,  Eamee,  L.  R.,  6  Chy.,  597, 

followed.  459 

Langridge  v,  Payne,  2  J.  &  H., 423,  con- 
sidered, 218 
Lawes  v.  Bennett,  1  Cox's  Chy.,  167, 

considered.  64 

Leach  v.  Jay,  23  Eng.  R.,  106,  afflrm- 

ed,  744 

Lowe  V.  Blackmore,  14  Eng.  Rep.,  291, 

followed,  322 

Magdalen  Hospital  v.  Enotts,  22  Eng. 

R.,  14,  rcMTsed,  601 

Michell's  Trusts,  Matter  of,  23  Eng.  R., 

224,  reversed.  711 

Moot  «.  Pickering,  23  Eng.  Rep  ,  834, 

reversed.  356 

Powell,  Matter  of,  1  Chy.  Div.,  501. 

followed,  510 

Prater,  Matter  of,  3  Chy.  Div.,  11.5, 

distinguished.  620 

Reynard  v.  Arnold,  7  Eng.  Rep.,  738. 

affirmed  L.  R.,  10  Chy.,  886,  distinr- 

guished.  64 

Reynolds  v,  Bowley,  L.  R.,  2  Q.  B.,  474, 

distinguished.  87 

Rossiter  v.  Miller,  22  Eng.  Rep.,  382, 

distinguished.  128 

Rossiter  v.  Miller,  24  Eng.  Rep.,  684, 

distinguished.  128 

Rowland,  Matter  of,  L.  R.,  1  Chy.,  421, 

explained.  87 

Ryall  V.  Rowles,  %  Ves,  Sen,,  375,  con- 
sidered, 234 
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Saanden  «.  Jones,  7  Chy.  Diy.,  485, 

overruled.  540 

Sherman  v.  British,  etc,  L.  B.,  14  Eq., 

4  discuttsed.  43 

Sheen.  Matter  of,  22  Eng.  Rep.,  781, 

explained.  87 

Sinclair  o.  Jackson,  17  Bear.,  405,  eon- 

eidered.  843 

Soci^td  Cockrill.  Matter  of,  8  Chy.  Dir., 

'     115,  dUtinguished.  820 

Spargo's  Case.  5  Eng.  Bep.,  826,  die- 

tinguished.  174 

United  Kingdom,  etc..  Matter  of,  34 

Bear.,  493.  eonmdered.  778 

Upmann  «.  Elkan,  1  Eng.  B.,  474,  que»- 

iioned.  858 

Vincent  t.  Going,  1  J.  A  Lat.  897,  eon- 

eidered.  848 

Webb's  Policy,  Matter  of,  L.  B.,  2  Eq., 

456.  eoneidered.  778 

Wheeler  «.  Howell,  8  K.  ft  J.,  198,  can- 

eidered,  848 

Wytii  V.  Blackman,  1  Ves.  Sen.,  197. 

eonmdered.  888 


CHARGE. 

See  LsoAcns,  848. 
Life  Estate.  881. 

PAfiTRXBSmF,  288. 


CHARITT. 

1.  A  gift  by  will  of  money  far  the  "  sup- 
port'^  of  a  school  does  not  necessarily 
imply  that  the  money  is  to  be  "  laid  out 
or  disposed  of  in  the  purchase  of  any 
lands,  tenements,  or  hereditaments."  so 
as  to  render  the  gift  void  under  the 
Mortmain  Act  (9  Geo.  2,  c  86). 

2.  A  testator  bequeathed  a  sum  of  money 
to  trustees  to  be  applied  by  them 
in  "supporting  or  foundlnor"  free  or 
ragged  schools  for  poor  children  in  a 
particular  parish.  For  some  vears  prior 
to  the  date  of  the  will  and  down  tu  the 
testator^s  death  there  existed  in  the 
parish  a  school  for  the  children  of  the 
poorest  inhabitants,  the  testator  being 
its  principal  supporter.  It  was  held  in 
a  hired  room,  the  rent  of  which  was 
paid  by  the  testator,  who  also  paid  the 
teacher's  salary : 

Heldt — reading  the  will  as  creaUng 


an  aliematiTe  trust, — a  good  diaritabia 
gift     Mcrie^  v.  Oosom.  191 

8.  Although  sect  17  of  the  Charhable 
Trusts  Act,  1 853.  does  not  prohibit  char- 
ity trustees  from  paying  their  trust  fund 
into  court  under  the  Trustee  R^icf  Act, 
and  thereby  relieTing  themselves  from 
further  liability  and  putting  an  end  to 
their  trust,  it  is  irrcj[;ular  for  tbem  to 
follow  that  step  up  by  presenting  a  pe- 
tition for  the  administration  Zi  the 
charity  funds.  In  all  esses  of  doabt  or 
difficulty  as  to  the  administratioa  of 
the  fund  the  trustees  should  apply  to 
the  Charity  Commissioners  under  the 
Charitable  Trusts  Act  before  taking 
any  legal  proceedings  with  refercDee  to 
the  fund : 

4.  Semhle,  in  settling  a  scheme  for  the 
r^ulation  of  the  funds  of  a  charity 
school  on  its  transfer  to  a  school  board, 
care  should  be  taken  to  provide  that 
the  funds  shall  be  applied  for  the  ad* 
yanoemeot  of  learning  in  the  schcxil — 
as  for  instance,  by  establishing  exhibi- 
tions or  scholarships— and  ncyt  for  the 
general  purposes  of  the  school,  which 
would  have  the  effect  of  a  grant  in  ^d 
of  the  local  rates.  MaUer  of  PopUr, 
etc.  465 

6.  By  the  terms  of  a  scheme.  ^>proved  in 
1862,  for  appropriadon  of  the  increased 
revenues  of^  a  charity  estate  originally 
applicable  to  the  refief  of  the  poor,  it 
was  provided  that  a  sum  of  £90  should 
be  paid  by  the  charity  trustees  to  the 
treasurer  of  a  school  assodattcMi  in  aid 
of  the  expenses  of  a  school  in  Flint 
Street,  Walworth,  '*  or  any  other  school 
that  may  be  established  in  its  stead,** 
provided  that  no  sum  should  be  paid 
to  any  denominational  school :  and  that 
if  such  school  should  "become  mate- 
rially altered  in  discipline,  number  of 
children,  or  other  drcumstance,"  then 
the  £90  should  **  in  the  discredon  of 
the  trustees"  be  applied  "for  educa- 
tional purposes  amongst  other  schools 
of  a  similar  character  *  in  the  parish. 

A  transfer  of  the  Flint  Street  School 
and  its  endowment  having  been  made 
by  the  managers  to  the  School  Board 
for  Lundon: 

Neld,  that  the  Flint  Street  School 
had  not  by  the  fact  of  such  transfer 
bt-come  *'  materially  altered  in  disci- 
pline, number  of  children,  or  other  cir- 
cumstiince ;"  and  that  the  trustees  were 
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bound  to  pay  the  endowment  of  £90 
a  year  to  the  School  Board.  School 
Board,  etc,  y.  FauUoner,  486 

See  Landlokd  ahd  Tenant,  601. 
Leqaoiss,  490. 
Wills,  897. 


CHATTEL  MORTGAGE. 


See  Pabtnbbship,  238. 


CODE 


See  PaAonoE,  660. 


COMMISSION. 

1.  An  action  having  been  brought  to  set 
aside  a  deed  of  eift  made  by  a  lady 
a  few  days  before  her  death,  on 
the  ground  that  the  instructions  for  it 
wei*e  given  while  she  was  in  a  state  of 
stupor  produced  by  large  doses  of  a 
narcotic  drug,  the  plaintiff  exhibited 
interrogatories,  following  out  in  deteil 
the  statemente  of  the  claim,  with  a 
view  of  showing  that  the  defendant, 
who  was  the  grantee  in  the  deed  of 
gift,  had  procured  the  drug  for  her  and 
encouraged  her  to  take  iC  in  order  to 
avail  himself  of  the  stupor  which  it  pro- 
duced to  obtein  the  execution  of  the 
deed  of  gift.  The  defendant  moved  to 
strike  out  the  interrogatories  as  scan- 
dalous, irrelevant,  and  not  put  htmajide 
for  the  purposes  of  the  action : 

HdA,  by  Bacon,  V.C,  that  the  in- 
terrogatories inquired  after  matters 
amounting  to  an  indicteble  offence,  and 
must  therefore  be  disallowed. 

2.  /TeU,  on  appeal,  that  supposing  the 
matter  in<|mred  after  to  be  an  indict- 
able offence,  that  was  no  reason  for 
striking  out  an  interrogatory,  which, 
being  relevant,  was  not  scandalous; 
and  that  the  remedy  of  the  defendant 
was  to  decline  to  answer,  on  the  ground 
that  his  answer  might  tend  to  crind- 
sate  him. 


8.  A  party  may  decline  to  answer  under 
Rules  of  Court,  1 876,  Order  xxxi,  rule 
8,  though  he  might  have  applied  to 
have  the  interrogatory  struck  out  un- 
der rule  6,  and  has  not  done  so.  The 
doubt  in  Sawidere  v.  JonM  overruled. 

4.  The  words  **  ox.  on  any  other  ground  " 
in  Order  xxxi,  rule  6,  mean  grounds 
eiuedem  ffeneris  with  those  specified. 
iUher  y.  (hoen,  640 


COMPOSITION. 
See  Banxeuftot,  262, 268  note  ;  707. 


COMPROMISE. 

See  BANxauPTOT,  262,  268  note, 
cobfoeations. 
Stat,  9,  661. 


CONDITION. 

1.  Remedy  of  party  who  signed  agree- 
ment on  condition  should  be  invalid 
until  signed  by  others  who  did  not 
sign  it    Luke  v.  South  JKeneind^,  etc. 

9,  20  note. 

See  MoaTOAOx,  218,  221  note. 


CONDITIONAL  SALE. 
See  Salb,  610,  614  note. 


CONFUSION  OF  BOUNDARIES. 
See  Equity,  72,  77  nioie. 


CONSIDERATION. 

See  Illxoal  Contbaot,  647,  660  note* 
Novation,  627,  686  nole. 
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CONBOLroATION. 
See  Ultra  Yiksb,  674. 


CONSTRUCTION. 

See  Intkeprktation. 
Wills. 


CONTRACTS. 

See  AOBBEMBNT. 

Illegal  Contbaots,  647,  660  note. 


CONVENIENCE. 

1.  Observations  on  the  aixument  ah  in- 
eanvenienH  in  the  construction  of  wills. 
Homer  v.  Homer,  660 


CONVEYANCE. 
See  Tbnant  in  Tail,  626. 


COPYRIGHT. 

1.  A  partial  assignment  of,  or  license  to 
nse,  a  design  under  sect.  6  of  the  act 
6  &  6  Vict  c.  100,  must  be  in  writing, 
and  can  only  be  made  by  a  registered 
proprietor. 

2.  By  a  verbal  contract  made  in  Jnly, 
1877,  C,  an  American  manufacturer, 
purported  to  sell  to  the  plaintiff  the  ex- 
clusive right  to  sell  in  England  an  ar- 
ticle newly  desii^ned  and  then  about  to 
be  manufactured,  and  also  to  obtain  such 
protection  for  the  same  as  he  could  do 
under  English  law,  it  being  stipulated 
that  the  plaintiff  should  obtain  the  ar- 
ticle exclusively  from  C. :  by  the  same 
contract  C.  agreed  to  sell  to  the  plain- 
tiff the  first  twenty  cases  of  the  article 
for  the  price  agreed  upon,  which  was 
to  cover  both  the  right  and  the  goods. 
In  September,  1877,  the  cases  were  de- 


livered in  England  to  tlie  plaintiff,  who 

Said  the  money  due  under  the  contract 
[ean while,  in  August  1877,  the  plain- 
tiff had  obtained  reg^tration  of  the 
design  under  6  A  6  Vict  c  100.  and  the 
copyright  therein  was  granted  to  him 
for  the  term  of  three  years.  Id  an  action 
to  restrain  the  alleged  infringement  by 
the  defendant  of  the  plaintiff's  copy- 
right: 

Held,  on  the  evidence,  that  the  plain- 
tiff had  not  acquired  under  the  con- 
tract the  right  to  apply  the  design  to 
a  manufactured  article,  so  aa  to  entitle 
him  to  register  it  in  his  own  name  un- 
der the  act : 

8.  HM,  also,  that  the  plaintiff's  right  (if 
any)  to  protection  could  not  have  ac- 
crued till  the  completion  of  the  pur- 
chase.   JemiU  V.  SckhardL  874 

See  PLXADfiTG,  56. 


CORPORATIONS. 

1.  The  mere  fact  that  an  order  has  been 
made  for  winding  up  a  company  does 
not  prevent  a  del^tnre  holder  or  mort- 
gagee of  the  company  from  bringing  an 
action  to  realize  his  security.  J&ttrr 
of  Longdendale,  etc,  191 

2.  The  P.  Company  granted  a  mortgage 
of  all  its  mining  property  to  two  trus- 
tees upon  trust  to  secure,  pari  paegu, 
the  sums  advanced  by  variooa  lenders, 
of  whom  K.  was  one.  Some  time  after 
wards,  it  being  thought  desirable  to 
reconstituto  the  company,  resolutions 
were  passed  for  a  voluntary  winding- 
up,  and  the  liquidators  agreed  for  the 
sale  of  the  assets  to  the  B.  Company, 
which  was  formed  for  the  purposei 
The  price  was  to  be  paid  partly  in 
bonds  and  partly  in  sliares  of  the  B. 
Company.  A  meeting  of  the  mortgage 
creditors  was  held,  at  which  the  sue 
W88  unanimously  approved  of.  K.  waa 
not  present  at  this  meeting,  but  there 
was  evidence  that  he  knew  of  and  ac- 
quiesced in  all  that  was  done  under 
the  winding-up.  The  sale  was  com- 
pleted and  the  property  conveyed  to 
the  R  Company  by  a  deed  in  which 
tlie  mortgagees  and  their  trusteee  did 
not  join.  Most  of  the  mortgagees  ac- 
cepted debentures  of  the  B.  Company 
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in  satiflfaction  of  their  claims;  but 
E.  did  DOt.  The  liquidators  made 
their  financial  ret)ort,  and  called  a 
meeting  to  consider  it,  pursuant  to 
sects.  142,  143  of  the  Companies  Act, 
1862,  and  the  return  was  registered. 
About  three  3'ears  after  this  K.  pre- 
sented a  petition  to  wind  up  the  P. 
Company : 

H«M,  by  Hall.  V.C,  that  the  com- 
pany could  not  be  deemed  to  have  been 
dissolved  as  ao^ainst  the  petitioner  and 
other  unsatished  creditors;  and  that 
an  order  for  winding  it  up  ought  to  be 
made : 

8.  Held,  on  appeal,  that  as  the  petitioner 
had  all  along  known  of  and  acquiesced 
in  the  winding-up  proceedings,  he 
could  not  now  treat  tne  dissolution  as 
invalid  : 

4.  An4,  nemble,  that  there  is  no  jurisdic- 
tion to  wind  up  a  company  which  has 
been  dissolved  under  the  Companies 
Act,  1862,  8.  148,  unless  the  dissolu- 
tion can  be  impeached  on  the  ground 
of  fraud.  Matter  of  PirUo  Silver  Mining 
Company,  272 

5.  A  company  was  established  for  effect- 
ing life  insurances  and  insurances 
against  such  other  kinds  of  risk  as 
might  thereafter  be  determined  upon 
by  general  meeting.  In  March,  1872, 
a  general  meeting  resolved  that  fire 
insurance  and  fidelity  guarantees  should 
be  added  to  their  business.  New 
shares,  called  B  shares,  were  issued  to 
provide  for  this  new  branch  of  busi- 
ness, which  was  to  form  a  separate  de- 
partment. The  company  were  shortly 
afterwards  advised  that  this  proceea- 
ing  was  tdira  vires  and  the  B  shares 
invalid ;  and  one  of  the  B  shareholders 
obtained  from  the  Court  of  Chancery 
an  order  removing  his  name  from  the 
register  on  that  ground.  An  arrange- 
ment was  accordingly  made  for  starting 
a  new  company  to  take  up  the  fire  and 
fidelity  guarantee  business.  The  assets 
of  the  fire  and  fidelity  department  were 
to  be  handed  over  to  the  new  company, 
which  was  to  undertake  the  fulfilment 
of  the  contracts  of  that  department. 
The  new  company  was  to  issue  to  the 
B  shareholders  shares  credited  with  tlie 
amounts  paid  by  them  respectively  on 
their  B  snares,  and  the  B  shares  were 
to  be  cancelled.  The  appellant,  who 
was  a  B  shareholder,  had  shares  allot- 
ted to  him  accordingly  in  the  new  com- 


pany, and.  on  the  24th  of  September, 
1878,  his  B  shares  were  cancelled.  On 
the  26th  of  April.  1874,  a  resolution 
was  passed  to  wind  up  the  old  company. 
The  appellant  having  been  placed  on 
the  list  of  contributories,  applied  to 
have  his  name  removed,  which  was  re- 
fused by  Bacon,  V.C. : 

Held,  by  the  Court  of  Appeal,  that 
the  issue  of  B  shares  was  not  idtra 
vire»,  and  that  tlie  B  shareholders 
effectually  became  shareholders  in  the 
company : 

6.  But  held,  that  a  corporation  or  com- 
pany has,  as  an  incident  to  its  exist- 
ence, the  same  power  of  compromising 
claims  made  against  it  as  an  individutQ 
has,  and  that  the  cancellation  of  B 
shares  being  made  as  part  of  a  bona 
fide  arrangement  for  compromising  a 
dispute  whether  those  shares  had  been 

"  legally  issued,  was  valid ;  and  that  the 
appellant,  from  the  time  of  the  resolu- 
tion for  cancellation  of  his  shares, 
ceased  to  be  a  member  of  the  company : 

7.  But  hAd,  that,  as  the  appellant  had 
legally  been  a  shareholder,  the  cancel- 
lation could  not  affect  any  rights  pre- 
viously acquired  by  creditors ;  and  that 
he  must  be  on  the  list  of  contributories 
as  a  past  member.     BaOii  Case.      822, 

881  noU, 

See  Bankruptcy,  216. 

Benevolent  Society,  776. 

DiBEOTORS,  861. 

Specific  Performance,  240. 
Stockholders,  682. 
Ultra  Vires,  674. 


CORPUS. 

See  Income,  860,  867  note. 

Life  Estate,  791,  792  noU. 


COSTS. 
See  Agreement,  62,  64  noU, 


COUNSELLOR. 
See  AmDAVir,  6,  8  note. 


r^ 
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INDEX. 


comrrER-cLAiM. 

1.  The  defendant  made  the  allegation  that 
the  writ  had  been  improperly  issaed, 
and  the  claim  for  damages,  in  one 
paragraph  of  the  statement  of  defence, 
which  was  numbered  consecutively 
with  the  others,  but  was  not  headed  sep- 

.  arately  as  a  counter-claim : 

Hdd,  that  the  pleading  was  good  as 
a  counter-claim.    Leu  y.  PaUerwn.   72 

2.  To  an  action  by  executors  for  the  pur- 
pose of  charging  a  married  woman's 
separate  estate  with  a  debt  to  their  tes- 
tator contracted  on  the  faith  of  such 
separate  estate,  the  husband,  who  had 
been  made  a  defendant,  and  his  wife 
raised  a  counter-claim  for  money  be- 
longing to  the  wife,  not  part  of  her 
separate  estate,  and  for  certain  chattels 
in  the  possession  of  the  testator  at  his 
death,  which  it  was  alleged  were  the^ 
property  of  the  husband : 

Held,  on  motion  under  Rules  of  Court, 
1876,  Order  xzii,  rule  9,  that  the 
claim  to  the  chattels  and  money  was  a 
proper  subject  of  counter-claim.  Hod- 
won  y.  MociU,  488 


COVENANTS. 

s 

1.  The  former  owners  in  fee  of  a  residen- 
tial estate  and  adjoining  lands,  sold 
part  of  the  adjoining  lands  to  the  de- 
fendant's predecessors  in  title,  who  en- 
tered into  coyenants  with  the  vendors 
and  their  assigns  restricting  their 
right  to  build  on  and  use  the  pur- 
chased land. 

The  same  vendors  afterwards  sold  the 
residential  estate  to  the  plaintifis'  pre- 
decessors in  title.  The  conveyance 
contained  no  reference  to  the  restrict- 
ive covenants,  nor  was  there  any  con- 
tract or  representation  that  the  pur- 
chasers of  the  residential  estate  were 
to  have  the  benefit  of  them ;  there  was, 
moreover,  in  the  plaintiffs'  conveyance 
a  covenant  limiting  their  use  of  the 
purchased  property,  but  such  covenant 
was  not  coextensive  with  the  covenants 
above  mentioned. 

In  an  action  by  the  plaintiflfo,  to  re- 
stnun  the  defendants,  who  had  pur- 
chased the  land  first  sold  as  above 
mentioned  with  notice  of  the  first  men- 
tioned restrictive  covenants,  from  build- 


ing in  oontraventian  of  those  coye- 
nants : 

Hdd,  that,  although  the  plaintifls 
were  "assigns"  of  tbe  original  cove- 
nantees, they  were  not  entiued  to  soe 
upon  the  original  ooyenantsi  RemaiM 
y.  CowliMhaw.  827,  832  noU. 

See  Landlord  and  Tenant,  84,  42  note, 

711. 


CREDITORS. 

See  CORFOBATXONS.  ' 

FRAUDULBNTTBANBrXBB,  812,  890 


CRIME. 
See  CoiofUfiioN,  54. 


D. 


DEFAULT. 

1.  A  defendant  was  not  represented  at 
the  trial  of  an  action,  becaose  his  so- 
licitor was  ignorant  of  the  fiict  that,  in 
pursuance  of  an  order  of  the  Lord  Chan- 
cellor, the  action  had,  with  others,  been 
transferred  from  one  judse  of  the  Chan- 
cery Division  to  ano&er,  and  had 
therefore  only  watched  the  list  before 
the  former  judge  : 

Held,  by  Fry,  J.,  that  the  solicitor  had 
been  guilty  of  groes  nee^ligenoe,  and 
that  £e  judgment  which  had  been 
given  for  the  plaintiff  could  not  be  set 
aside  under  Rules  of  Court,  1876,  Order 
XXXVI,  r.  20: 

2.  Held,  on  appeal,  that  the  judgment 
mu!<t  bo  set  aside  on  payment  of  the 
costs  of  the  day.    Bur^me  v.  Tt^lor, 

708 


DEFENCE. 

See  CouNTEB-cLAm,  72. 
Pleadino,  66. 


INDEX. 
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DEFEND  AirrS. 
8m  Pa&tiis,  9,  20  fUtU. 


DEMUBRER. 

1.  An  order  oyermUng  a  demurrer  is  not 
an  interlocntory  order  within  Rules  of 
Coart,  1876,  Order  Lvm,  r.  15.  TVo- 
vftU  y.  ahmlMi,  812 

2.  A  defendant  pat  in  a  statement  of  de- 
fence, not  demurring  to  any  part  of  the 
statement  of  claim.  The  statement  of 
claim  was  amended,  not  making  a  sub- 
stantially new  case.  The  ddfendant 
obtained  leave  to  amend  his  statement 
of  defence,  and  put  in  a  statement  of 
defence  and  a  demurrer  to  part  of  the 
statement  of  claim  : 

Hdd,  that  the  rule  of  chancery  prac- 
tice, that  a  defendant  cannot  demur  to 
what  he  has  previously  answered,  is  no 
longer  in  force;  that  leave  to  amend 
the  statement  of  defence  authorized  the 
putting  in  a  demurrer  to  part  of  the 
statement  of  claim ;  and  that  the  de- 
fendant's pleading  was  regular. 

8.  A  demurrer  "  to  such  part  of  the 
amended  statement  of  claim  as  claims 
damages  alleged  to  have  been  sustained 
bv  reason  of  the  alleged  wrongful  acts 
of  the  defendant  in  opening  the  ac- 
counts therein  in  that  behalf  refer- 
red to": 

Hddy  good  in  form.  PowtU  v.  Jewm- 
bury.  786 


DEPOSIT. 

1.  To  abide  result  of  suit    Aniffyv.  i>im- 
danald.  561 


DEPOSITION. 
8te  GoMMiflaioif,  440. 


DEVISE. 
See  Wills,  474,  477. 

26  Eng.  Bep. 
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DiREcrroRa 

1.  E.  agpreed  with  S.  that  S.  should  get  up 
a  company  to  purchase  and  work  a  col- 
liery which  E.  had  power  to  sell ;  that 
S.  should  sell  to  the  company  for  a 
certain  price  in  cash  and  shares,  and 
that  the  balance,  after  paying  prelimi- 
nary expenses,  should  be  equally  di- 
vided. S.  promoted  the  formation  of 
a  company  to  purchase  the  colliery  for 
£25,000  in  cash  and  £26,000  in  paid-up 
shares,  and  induced  six  gentlemen  to 
become  directors,  engaging  that  they 
should  be  at  no  expense.  The  articles 
contained  a  clause  empowering,  but  not 
binding,  the  directors  to  pay  the  pre- 
liminary expenses  attending  the  forma- 
tion of  the  company.  Shortly  before 
the  company  was  registered  an  agree- 
ment was  made  between  S.  and  the 
directors  that  S.  should  receive  £S,500 
for  preliminary  expenses.  On  this  oo- 
casion  he  produced  a  list  of  prelimi- 
nary expenses,  but  did  not  produce 
vouchers,  and  no  inquiry  was  made  of 
him  as  to  whether  he  was  entitled  to 
receive  anything 'under  his  arrange- 
ments with  E.  8.  received  £8,200  from 
£.,  and  received  out  of  the  funds  of  the 
company  the  £8,600,  out  of  which  he 
paid  the  calls  on  the  shares  which  the 

*  directors  had  taken  to  qualify  them  for 
the  o£Sce.  The  company  having  been 
ordered  to  be  wound  up  : 

Held,  by  Malins.  Y.C.,  that  the  di- 
rectors were  jointly  and  severally  liable 
to  repay  to  the  company  the  sum  so 
ordered  to  be  paid  to  S.  for  prelimi- 
nary expenses,  on  the  around  that  the 
money  was  paid  in  oraer  to  provide 
the  directors  qualifications. 

2.  Seld,  on  aopeal,  that  this  decision  must 
be  affirmed,  for  that  the  directors  had 
by  their  agpreement  with  S.  disqualified 
themselves  for  exercising  a  discretion 
as  to  the  pnrment  of  preliminary  ex- 
penses, ana  had  not  used  due  care  and 
caution  in  examining  into  the  propriety 
of  paying  them,  ana  that,  irrespective 
of  the  (Set  of  their  calls  having  been 
paid  out  of  the  money  received  by  S., 
the  payment  to  him  was,  under  the 
circumstances,  a  misapplication  of  the 
funds  of  the  company,  for  which  they 
were  liable  under  the  Companies  Act, 
1862,  s.  165.  M0iUr  of  Englefidi  Col- 
liery. 861,  874  noU. 

See  Spscmo  Pxrformamoe,  240. 
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INDEX, 


DISCOVERY. 

1.  The  plaintiffs  claimed  to  be  owners  in 
fee  simple  of  certain  land,  and  the  de- 
fendant alleged  that  they  were  freehold 
tenants  of  a  manor  of  which  he  was 
the  lord  ;  and  that  they  had  only  cus- 
tomary rights  over  the  land.  The  plain- 
tiffs asked  for  inspection  of  the  court 
rolls  of  the  manor  : 

Held  (reversing  the  decision  of  Ba- 
con, V.C.),  that  they  were  not  entitled 
to  inspection.     Ou>en  v.  Wynn,        782 


DISSOLUTION. 
See  CoRPOBATioNa. 


DIVIDENDS. 

See  Legacies,  161,  172  note. 
Life  Estate,  844. 


DURESS. 
See  Principal  aitd  Susett,  482,  441  note. 


E. 


ELECTION. 

1.  When  a  creditor  has  such  a  riffht  of 
election  he  does  not  lose  it  merely  be- 
cause he  has  proved  and  received  divi- 
dend. But  he  may  change  his  election 
on  refunding  the  dividend  which  he 
has  received,  with  interest  at  4  per 
cent,  though  he  cannot  disturb  any 
dividend  already  paid.  MaUer  of  Ad- 
anuon.  691 


EQUITY. 

1.  The  duty  of  the  tenant  of  land,  imme- 
diately adjoining  other  land  of  his  own, 
^  is,  not  merely  to  leave  the  boundary 


between  his  own  land  and  hit  land- 
lord's distinct  at  the  expiration  of  his 
term,  but  to  keep  it  distinct  daring  the 
term. 

2.  The  court  has,  therefore,  jurisdiction 
durine  the  term  to  ascertain  the  boun- 
dary if  the  tenant  has  confused  it. 

8.  A  reference  to  chambers  to  ascertun 
boundaries  directed  in  Ueu  of  the  issue 
of  a  commission,  further  consideratioa 
being  adjourned  and  costs  reserved. 
Spike  y.  Harding,  72,  77  note. 


EVICTION. 
See  LAaDDLORO  akd  Tbnaitt,  99,  111  note. 


EVIDENCE. 

1.  Where  plaintiff,  in  1876,  produced  the 
counter  part  of  a  lease  granted  by  it 
in  1768,  held  that  the  counterpart  pro- 
duced by  plaintiff  was  evidence  against 
the  defendant  of  the  execution  of  the 
lease ;  that  plaintiff  was  owner  of  the 
freehold  of  the  land ;  and.  in  the  ab- 
sence of  proof  that  defendant  claimed 
under  any  other  title,  there  was  a  pre- 
sumption that  his  title  was  derived  un- 
der the  lease.     Gxntemon,  etc.,  v.  Knotlg. 

601 

See  CoxMissiON,  540. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  A  mortgagor  who  has  taken  oat  letters 
of  administration  which  were  necessary 
to  perfect  the  title  to  the  mortgaged 
property,  is  not  therefore  entitled  to 
oe  paid  out  of  the  mortgaged  property 
the  expenses  of  so  doing.  &iufideri  v. 
Dunman,  43 

2.  When  heir  must  pay  mortgage,  and 
cannot  call  upon  personal  representa- 
tive to  pay  it.    Nemnarch  v.  Storr.  717, 

724  note. 

See  Lunatic,  268. 

Trusts  akd  Trustees,  502, 
506  note  ;  676. 


INDEX. 
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F. 


FALSE  IMPRISONMENT. 
See  Ibrkovlautt,  72. 


FIRE. 
See  Vendor  and  Ybndsb,  64,  71  note. 


FORECLOSURE. 

1.  In  a  foreclofljare  action,  where  the  es- 
tate of  the  mortgagor  was  devised  in 
trust  for  sale  and  had  become  vested  in 
an  infant,  who  was  also  one  of  the  per- 
sons beneficially  interested : 

Hdd^  that  the  decree  should  contain 
a  direction  that,  in  case  the  mortgagees 
were  not  redeemed  within  six  months, 
the  infant  should  be  a  trustee /or  them 
within  the  meaning  of  the  Trustee  Act, 
and  the  executrix  of  the  mortgagor  be 
ordered  to  convey  the  estate  to  the 
mortgagees  on  his  behalf.  Foeter  v. 
Parker,  189 

See  MoRTGAOB,  409. 

MORTOAQK  FORBOLOSURB,   892. 


FORFEITURE. 
See  MoRTOAGB,  218,  221  twte. 


FRAUD. 

See  DiBBCTOBS,  861,  874  note, 
Elbotion,  691. 
Fartnbbship,  691,  706  note. 
Principal  and  Aobnt,  284. 
Pbincipal  and  Surbtt,  482  note, 
SpBcino  Pbrtormancb,  240. 
Stat,  9. 

Tradb-mabk,  21,  55. 
Tbustb  and  Trustees,  502,  606  note. 


FRAUDS,  STATUTE  OF. 

1.  At  a  sale  by  auction  subject  to  condi- 
tions, the  auctioneer  entered  in  his  sale 


book  the  names  of  the  vendor  and  pur- 
chaser, the  Bubject-mattor  of  the  sale, 
and  the  amount  of  the  purchase-money, 
but  omitted,  in  the  entry,  to  embody  or 
make  any  reference  to  the  conditions  of 
sale.  There  was  no  other  memorandum 
or  contract  in  writing : 

Held^  that  there  was  no  sufiicient  con- 
tract in  writing  within  the  Statute  of 
Frauds,  and  specific  performance  re- 
fused as  against  the  purchaser.  Ri^ 
ton  y.  Whatmone,  480,  482  note. 

See  Specific  Pbrpormanob,  210,  214  note, 
Fbaudvlbnt  Tbansfebs,  812,  S20  note. 


FRAUDULENT  TRANSFERS 

1.  In  1867  an  infant,  engafred  to  be  mar- 
ried, wrote  to  his  intended  wife,  prom- 
ising that  on  coming  of  ago  he  would 
give  her  seven  specified  houses.  The 
marriage  took  place  in  1869,  after  he 
came  of  age.  In  1872  he  executed  a 
deed,  not  referring  to  any  previous 
agreement,  by  which  he  conveyed  the 
above  and  two  other  houses  to  trustees 
upon  trust  for  his  wife  for  life,  for  her 
separate  use,  and  after  her  death  upon 
trust  for  himself  for  life,  and  after  the 
death  of  the  survivor,  upon  such  trusto 
as  the  wife  should  by  aeed  or  will  ap- 
point, and  in  default  of  appointment, 
m  trust  for  her  in  fee.  He  suDsequently 
agreed  to  sell  three  of  the  houses,  and 
the  purchaser  sued  for  specific  perform- 
ance: 

ffddy  by  the  Court  of  Appeal  (revers- 
ing the  decision  of  Hall,  V.O.),  that  the 
purchaser  was  entitled  to  specific  per- 
formance, for  that  as  the  settlement  did 
not  refer  to  any  previous  agreement, 
dealt  with  other  property  than  that 
mentioned  in  the  letter  of  1857,  and  set- 
tled the  property  in  a  different  way, 
there  was  no  ratification  in  writing  of 
the  promise  contained  in  that  letter, 
and  the  settlement  therefore  was  vol- 
untery,  and  void  as  against  a  purchaser 
for  value.      I'roweU  y.  Shenion,       812, 

820  note. 

See  Partnxbship,  882,  848  note. 


FUND. 

1.  Setting  apart  to  abide  event  of  suit 
Scully  v.  Dundonald,  661 
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DTDEX. 


O. 


OAMIHG. 


8m  Illmm.  CoBTBAcr,  647,  660  note. 


GIFTS. 
See  TBons  asd  TminmB,  817. 


GUARDIAN  AND  WARD. 
Bee  Maihtbiavox,  78,  86  mU. 


H. 


HEIRS. 


1.  Wlien  miut  pay  mortgage,  and  cannot 
call  upon  execator  to  pay  it.  New- 
mareh  v.  Storr,  717,  724  noU. 


HUSBAND  AND  WIFE. 

See  Ma&bixd  Womkn,  1,  4  noU;  48. 
TausTB  AHD  TauBTsia,  228,  817. 


I. 


INCOME. 

1.  Testator  empowered  his  tmstees  to 
make  demises  of  his  estate  or  part  of  it 
for  building  porpoees,  and  also  to  sell 
all  his  reridoary  real  and  personal  es- 
tate and  to  invest  the  proceeds,  and 
directed  them  to  set  apart  a  suffi- 
cient portion  of  such  investments  to 
produce  an  annuity  of  £1,200,  which 
he  bequeathed  to  his  wife  fur  her  life, 
payable  quarterly,  and  he  gave  the  en- 
tire residue  of  hia  estate  afUr  his  wife's 


death  for  tlie  benefit 
The  ineome  of  the 
sufficient  to 
annuity: 

Hdd,  that  the 
tied  to  hare  the 
the  oorpuaof  the 
Mahooi 


of  hia  childiM. 
ropetty  waa  noi 
for  the  widffv'a 


omor 

Oeer. 
860^867 


See  LaoAcns.  161,  172  iiaic 
Lira  EsTATB,  844,  791,  792 
Wills,  262. 


moon  V  KMIKMCK. 


1.  ObaoTTatioiia 
mant  a6 
tioooTwiUsL 


the  we  of  the 
IB  the 

T. 
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INCREASE. 

See  Imoojob,  880,  867  notfs. 
LBOAcns^  161,  172  noU. 
Uwm  EsTATB,  844,  791,  792 
Wills,  262. 


INFANTa 

See  FoEBCLoeoKS,  189. 

FBAimuLBiiT  TBAinrsBa,  SI 2; 

820iio«iL 
MAiMTBirAHCB,  78,  86  noU, 


INJUNCTIONS. 

1.  The  eztensiye  jurisdictioii  of  granting 
injunctions  origmally  given  to  the  com- 
mon law  courts  by  the  Common  Law 
Procedure  Act,  1854,  ss.  79,  81.  and 
82,  is  now  vested,  by  virtue  of  the  Ju- 
dicature Act,  1878,  in  the  High  Court 
of  Justice.  All  acts,  therefore,  which 
a  common  law  court,  or  a  court  of 
eqjuity  only,  could  formerly  restrain  by 
injunction,  can  now  be  restr^ned  by 
the  Hii(h  Court 

2.  The  jurisdiction  of  granting  injunctions 
thus  vested  in  the  High  Court  is  practi- 
cally unlimited,  and  can  be  ezerdsed 
by  any  judge  of  the  High  Court  in  any 


IKDEX. 
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case  in  which  it  is  rijifht  or  jnst  to  do  so, 
having  reeard  to  settled  leeal  reasons 
or  principles.    Beddow  v.  Bedd^w.  786 

Ste  Abbithatiow,  88,  786. 
Patent,  747. 
Tradk-makk,  65. 
Wat,  884,  892  noU, 


ILLEGAL  BOND. 
Ste  Maintbnanos,  78. 


ILLBGAL  CONTRACT. 

1.  Money  lent  to  enable  the  borrower  to 

Say  a  bet  which  he  has  already  lost 
oee  not  constitute  a  debt  for  an  "  ille- 
gal consideration"  within  the  act  6 
3c  6  WUl  4,  c  41. 

Consequently,  such  a  debt  can  be 
proved  in  the  bankruptey  or  the  bor- 
rower.   MaUtrofFyke,    647, 660  no/e. 


INSPECTION. 
See  DiBCOYKRT,  781 


INSURANCE,  LIFE. 

1.  Money  payable  under  a  policy  by  a 
life  assurance  society  on  the  death  of 
the  assured  is  not  money  held  upon  any 
trust,  and  cannot  properly  be  paid 
into  court  under  the  Trustee  Relief  Act. 

2.  On  an  action  by  the  assignee  of  a  pol- 
icy fijrainst  an  assurance  society,  where 
a  difficulty  had  arisen  as  to  the  title  to 
the  money,  the  court  being  satisfied 
that  the  plaintiff  was  entitled : 

Held^  that  the  company  had  not  dis- 
charged themselves  by  paying  the 
monev  due  on  the  policy  into  court, 
and  that  they  must  pay  to  the  plaintiff 
the  amount  (which  on  petition  would  be 
ordered  to  be  transferred  to   them). 


with  interest  and  costs.    M<Mew  v. 
NwrUwm,  ete.  778 

See  Bona  Ftob,  888. 
Ultea  Viexs,  574. 


INTERLOCUTORY  ORDER. 
See  DxvuRUB,  812. 


INTERPLEADER. 
See  Insu&anob,  Lifk,  778. 


INTERPRETATION. 

See  Life  Estatb  791,  792  note. 
Wills. 


INTERROGATORY. 
See  Comaaaioif,  540. 


INVESTMENTS. 

See  Trusts  and  Tbusteks,  444,  502, 
6O61MX0;  816. 


IRREGULARITY. 

1.  A  writ  of  ne  exeat  against  a  defendant 
was  obtained  by  the  plaintiff  immedi- 
ately after  the  commencement  of  an  ac- 
tion. The  defendant  was  arrested,  but 
was  discharged  upon  payment  to  the 
sheriff  of  the  sum  for  which  the  writ 
was  marked.  By  his  stetement  of  de- 
fence the  defendant  alleged  that  the 
writ  had  been  ImpropeAy  obteined, 
and  claimed  damages  for  his  arrest, 
and  at  the  trial  he  insisted  upon  this 
claim: 

Hddt  that,  as  the  defendant  had  not 
moved  to  discharge  the  writ,  it  must  be 
taken  to  have  been  properly  issued,  and. 
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oonseqnently,  that  th9  defe/idant  was 
not  entitled  to  any  damages.  Ltn  y. 
rcMtnon,  72 


J. 


JURISDICTION. 

1.  The  principle  under  which  the  juris- 
diction in  pertonam  of  the  old  Court  of 
Chancery  extends,  in  effect,  to  property 
wherever  situate,  applies  to  the  Chan- 
cery Court  of  the  County  Palatine  of 
Lancaster.' 

2.  Thus,  where  the  defendants  in  an  ac- 
tion in  the  Chancery  Court  of  the 
County  Palatine  of  Lancaster  were 
within,  but  their  property  was  beyond 
the  boundary  of  the  local  jurisdiction, 
it  was  hdd  that  the  jurisdiction  of  that 
court  was  the  jurisaiction  in  pertonam 
of  the  old  Court  of  Chancery  within  the 
boundary,  and  therefore  tliat  the  Pala- 
tine Court  could  exercise  jurisdiction 
over  the  property,  and  could  enforce 
any  order  In  the  action  by  applying  to 
the  Supreme  Court  under  the  Court  of 
Chancery  of  Lancaster  Act,  18&4,  s.  7, 
and  Judicature  Act,  1873,  s.  18,  subs.  2. 

8.  Motion  by  the  defendants  to  stay  the 
action  for  want  of  jurisdiction  refused 
with  costs.    Matter  of  L(»tgdendaU,  etc, 

191 
•  See  Arbttration,  88. 

COBPOIIATIONS,  272. 

Equttt,  72,  77  note, 
Injunotioxs,  786. 
Maintknance,  78. 


L. 


LACHES. 


See  Principal  and  Agent,  284. 
Mistake,  807,  815  note. 


LANDLORD  AND  TENANT. 

1.  Semble,  that  an  injury  to  or  the  de- 
struction of  demised  premises,  resulting 


from  the  use  of  them  by  the  tenant  in  a 
reasonable  and  proper  manner,  hanog 
regard  to  the  class  of  tenement  to  wfai<£ 
they  belong,  is  not  waste. 

2.  In  a  lease  of  a  newly  conatracted  grain 
warehouse  there  was  a  ooyenant  by  the 
lessor  that  he  would  during  the  term 
**  keep  the  main  walls  and  main  timbers 
of  the  warehouse  in  good  repair  and 
condition."  The  lessee,  entered  onder 
the  lease  and  stored  grain  in  it,  in  (as 
the  court  held  upon  the  evidence)  a 
reasonable  and  proper  way.  After  a 
short  time  a  beam  which  supportod  one 
of  the  floors  broke,  and  ultimately  the* 
external  walls  sank  and  bulged  out- 
wards, and  the  lessor  si)cnt  a  larg^  >ura 
in  repairing  the  premises.  In  an  jctt'Hi 
by  the  lessor  to  recover  from  tlie  \e&te 
wnat  he  had  thus  expended : 

fftld,  that  the  lessee  had  not  been 
guilty  of  waste : 

8.  Ilekl,  also,  that  the  lessor  was  bound 
under  his  covenant  to  put  the  walls  and 
main  timbers  in  good  repair,  having 
regard  to  the  class  of  buildings  to 
which  the  warehoum  belonged,  and  not 
merely  to  the  condition  of  the  partic- 
ular building : 

4.  Ileld^  also,  that  the  covenant  implied 
a  license  by  the  tenant  to  the  landlord 
to  enter  upon  the  premises  for  a  reason- 
able time  for  the  purpose  of  executing 
the  necessary  repairs. 

5.  The  lease  contained  a  proviso  tliat,  in 
case  the  warehouse,  or  any  part  thereof, 
should  at  any  time  during  the  term, 
"  be  destroyed  or  damaged  by  fire, 
flood,  storm,  tempest,  or  other  ineWt- 
able  accident,"  the  rent,  or  a  just  pro- 
portion thereof,  should  cease  or  abate 
so  long  as  the  premises  should  continue 
wholly  or  partly  untenantable  or  unfit 
for  use  or  occupation  in  consequence  of 
such  destruction  or  damage.  During 
the  period  in  which  the  lessor  was  ex- 
ecutmg  the  repairs  the  lessee  was  ex- 
cluded from  the  use  and  occupation  of 
the  whole  or  a  part  of  the  prpmisc^, 
and  he  claimed  an  abatement  of  rent 
under  the  proviso: 

Beld^  that  the  words  "  inevitable  ac> 
cident"  imported  something  ejumdem 
generie  with  what  had  been  previously 
mentioned,  and  did  not  apply  to  that 
which,  though  not  voidable  so  fiir  as  the 
lessee  was  concerned,  was  not  in  its 
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natore  inevitable,  bat  resulted  from  the 
defaall  of  the  lessor^  and  that  the  lessee 
was  not  entitled  to  an  abatement  of 
rent.     Saner  v.  Bilton,  84,  42  noU, 

6.  Power  of  court  of  equity  to  prevent 
confusion  of  boundaries  and  to  restore 
land   marlcs.     ISpik$  v.   Harding,     72, 

77  note. 

7.  The  defendant  let  the  basement  of  a 
store  to  the  plaintiff  "with  full  and 
undisturbed  right  and  liberty  to  store 
cartridges  therein,"  and  covenanted  to 
keep  the  premises  in  proper  repair  and 
condition,  so  as  to  be  available  for  stor- 
ing cartridges,  and  covenanted  for  quiet 
enjoyment  Other  parts  of  the  store 
were  at  that  time  let  to  other  persons 
for  storing  gunpowder.  Soon  after- 
wards the  Explosives  Act,  1876,  passed, 
making  it  illegal  to  store  cartridges  and 
gunpowder  in  the  same  building.  The 
defendant,  upon  the  act  coming  into 
operation,  removed  the  plaintiff's  car- 
tridges out  of  the  building.  A  corre- 
spondence ensued,  and  the  defendant 
stated  to  the  plaintiff  that  the  basement 
was  at  the  plaintiff's  disposal,  but  that 
if  the  plaintiff  stored  cartridges  there 
the  defendant  must,  to  protect  himself 
from  liability,  give  notice  to  the  au- 
thorities. The  plaintiff  thereupon  com- 
menced his  action  to  restrain  the  de- 
fendant from  obstructing  the  storing  of 
his  cartridges,  and  to  compel  the  de- 
fendant to  do  everything  necessary  to 
enable  the  plaintiff  to  store  them  there, 
and  for  damages  : 

Held,  by  Fry.  J.,  that  the  plaintiff 
was  entitled  to  damages  for  the  loss  of 
the  use  of  the  demised  premises,  on 
the  ground  that  the  defendant's  acts 
amounted  to  eviction. 

8.  Hdd,  by  the  Court  of  Appeal,  that 
jud^ent  must  be  entered  for  the  de- 
fendant, for  that,  1 ,  there  had  been  no 
eviction,  the  removal  of  the  plaintiff's 
cartridges  being  only  a  trespass ;  and, 
2,  there  had  been  no  breach  of  cove- 
nant by  the  defendant,  for  that  the 
covenant  to  keep  the  premises  in  proper 
condition  for  storing  cartridges  only  re- 
ferred to  their  phvtiical  condition  ;  and 
that  the  grant  of  liberty  to  store  car- 
tridges there  did  not  import  a  warranty 
of  the  legality  of  so  storing  them,  nor 
did  anything  in  the  lease  bind  the  de- 
fendant to  procure  licenses  to  make  the 
storage  legal. 


9.  Senile,  an  amendment  converting  a 
dalm  on  the  footing  of  a  subsisting  lease 
into  a  claim  on  the  footing  of  eviction 
ought  not  to  be  allowed.  Newby  v. 
Sharpe.  99,  111  note, 

10.  To  enable  a  termor  to  work  mines  it 
must  be  shown  that  the  reversioner 
had  commenced  the  working  of  the 
mines  with  a  view  to  making  a  profit ; 
and  there  is  no  difference  in  this  re- 
spect between  a  mine  and  a  quarry. 

11.  In  1802  the  owner  of  land  demised  it 
to  a  mortgagee  for  600  yeara^  at  a  pep- 
percorn rent.  In  1811  the  mortgagor 
granted  a  lease  for  twenty-one  years  to 
a  third  party  of  the  mines  and  quarries 
under  tne  land.  Before  that  date  a 
slate  quarry  had  been  opened  and 
worked  b  v  the  mortgagor  on  the  prop- 
erty ;  and  after  that  diate,  but  at  what 
time  was  uncertain,  a  second  quarry 
was  opened  and  was  worked  till  the 
commencement  of  the  suit  In  1820 
the  mortgagee  foreclosed  the  equity  of 
redemption  in  the  term  of  600  years, 
and  took  possession  of  the  property. 
In  1878  the  plaintiff,  the  reversioner 
on  the  term  of  600  years,  filed  a  bill  to 
restrain  the  termor  from  working  the 
slate  quarries  during  the  term,  and  for 
an  account  of  profits : 

Held,  bv  Hall,  V.C,  and  by  the  Court 
of  Appeal,  that  if  the  quarries  had  been 
opened  by  the  termor  without  the  au- 
thority of  the  reversioner,  the  plaintiff 
would  have  been  entitled  to  the  relief 
prayed,  notwithstanding  the  lapse  of 
time : 

12.  But  held,  by  the  Court  of  Appeal  (re- 
versing the  decision  of  the  Yice-Chan- 
cellor),  that  the  result  of  the  evidence 
was  that  both  the  quarries  had  been 
opened  by  the  authority  of  the  re- 
versioner, and  that  the  termor  was, 
therefore,  entitled  to  continue  to  work 
them  for  the  remainder  of  the  term. 

13.  An  intermediate  assignee  of  the  term, 
who  had  not  worked  the  quarries  him- 
self, but  had  received  royalties  under 
sub-leases  granted  before  he  came  into 
possession,  and  had  parted  with  his  in- 
terest before  the  commencement  of  the 
suit,  was  held,  not  to  be  liable  to  ac- 
count either  for  the  profits  made,  or  for 
the  royalties  paid  to  him  during  his 
possession  of  tne  term.  MioM  v.  Orif- 
fiih,  446,  468  note. 
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14.  A  oompany  entered  into  posaession  of 
leasehold  property  under  an  arrange- 
ment with  the  tenant,  bat  without  any 
arrangement  with  the  landlord.  The 
rent  payable  by  the  tenant  being  in  ar- 
rear,  the  landlord  put  in  a  distresSp  and 
on  the  same  day  a  petition  for  winding 
up  the  company  was  presented,  on 
which  a  winding-up  order  was  shortly 
afterwards  made.  The  liquidator  ap- 
plied for  an  order  under  the  Companies 
Act,  1862,  s.  168,  to  restrain  the  land- 
lord from  selling  the  goods.  The  liqui- 
dator agreeing  to  allow  the  landlord  to 
eome  in  and  prove  for  the  rent,  Malins, 
V.C.,  made  an  order  allowing  him  to  do 
so,  and  restraining  him  from  selling  : 

Hdd,  on  appeal,  that  the  lanmord 
was  not  a  creditor  of  the  company ;  that 
the  court  had  no  jurisdiction  to  treat 
him  as  such ;  that  sect  168  does  not  ap- 
ply where  the  person  distraining  is  not 
a  creditor  of  the  company ;  and  uiat  the 
leg^  right  of  the  landlord  could  not  be 
interferod  with.    MaUer  of  Meffml,  etc. 

625 

16.  In  the  year  1788  the  Governors  of 
Magdalen  Hospital,  a  charitable  society 
incorporated  in  1768,  g^ranted  a  lease  of 
property  belonging  to  the  hospital  for 
ninety-nine  years  to  a  lelasee  at  a  pep- 
percorn rent  In  1876  the  governors 
of  the  hospital  brought  an  action  against 
the  defendants,  who  were  then  in  pos- 
session of  the  Und,  asking  for  a  decla^ 
ration  that  the  lease  was  void  under  the 
IS  Elix.  c.  10,  8.  8,  and  to  be  put  into 
possession  of  the  property.  No  proof 
was  given  by  the  plaintifln  that  the  de- 
fendants claimed  their  title  to  the  land 
under  the  lease : 

Held  (affirming  the  decision  of  Fry, 
J.),  that  the  counterpart  of  the  lease 
produced  by  the  pluntiflfs  was  evidence 
aeainst  the  defendants  of  tlie  execution 
of  the  lease,  and  that  the  plaintifliB  were 
owners  of  the  freehold  of  the  land ;  and, 
in  the  absence  of  proof  that  the  defend- 
ants claimed  under  any  other  title,  there 
was  a  presumption  that  their  title  was 
derivea  under  the  lease. 

16.  Held,  also,  that  the  hospital,  although 
an  eleemosynary  and  not  an  ecclesiasti- 
cal corporation,  was  within  the  statute 
18  Eliz.  c.  10,  and  that  the  lease  was 
voidable  under  the  Sd  section : 

17.  But  held,  that  the  right  of  action  to 
recover  possession  of  uie  land  accrued 


to  the  govemore  of  the  hospital  at  the 
date  of  the  execution  of  the  leaae,  and 
that  the  action  was  now  barred  by  the 
Statute  of  Limitationa.  Gooem&n,  ele., 
T.  KnoUe.  001 

See  BANKauPTCT,  620. 
Mistake,  807,  816  note, 
Wat,  884,  892  note. 


LAPSED  LEGACIEa 
See  Wnus,  820. 


LEASE. 

See  Landlord  aitd  TsirAirr,  84, 42 
MisTAXB,  807,  816  fiole. 
Wat,  884,  892  note. 
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LEOACIEa 

1.  A  testator  being  poesesaed,  among  other 
tilings,  of  Egyptian  Vine  per  Cent 
Bonds,  and  alao  of  a  leasehold  house 
held  for  lives  and  a  policy  for  £8.000  on 
one  of  the  lives,  gave  several  specific 
l^acies,  and,  among  others,  specific 
legacies  of  several  of  his  Egyptian 
Bonds  to  various  legatees,  and  gave  the 
leasehold  house  and  the  policy  for 
£8.000  and  all  bonuses  and  additions 
thereto,  to  J.  M.,  she  paying  the  foture 
premiums,  and  directed'  that  if  elio 
should  be  married  at  his  death,  the 
house  and  policy  should  be  settled  <»n 
her  and  her  children;  and  the  testator 

gave  the  residue  of  his  estate,  indudinic 
is  household  furniture,  to  A.  L.  Aft»*r 
the  date  of  his  will  the  testator  married, 
and  by  a  codicil  gave  to  his  wife  for  her 
life  all  the  income,  dividends,  and  annual 
proceeds  of  his  entire  estate,  and  post- 
poned the  payment  of  all  legacies  and 
the  distribution  of  all  estates  vested  in 
him  till  after  her  death,  and  subji-ct 
thereto  confirmed  his  will. 

Between  the  dates  of  his  will  and  of 
his  codicil  the  testator  sold  his  Egyp- 
tian Nine  per  Cent  Bonds,  and  with  the 
proceeds  of  the  sale  and  other  moneys 
purchased  other  Egyptian  Bonds  called 
Kh^ive  Bonds. 
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The  holder  of  the  £8.000  policy  was 
entitled  to  a  participation  in  the  profits 
of  the  office,  and  had  the  option  of  tak- 
ing the  bonuses  when  declared  either 
by  reduction  of  the  premiums  or  aug- 
mentation of  the  capital  insured: 

HeUL^  that  the  specific  legacies  of  the 
Egyptian  Bonds  were  adeemed,  and 
that  the  Khedive  Bonds  formed  part  of 
the  residue : 

2.  That  the  household  furniture  was  not 
specifically  given,  but  formed  part  of 
the  residue : 

8.  That  the  bonuses  declared  by  the  in- 
surance company  must  be  added  to  the 
capital,  and  not  taken  in  reduction  of 
the  premiums  : 

4.  That  the  premiums  were  not  payable 
out  of  the  rents  of  the  leasehold  house, 
but  must  be  raised  as  they  became  pay- 
able by  mortgage  of  the  policy. 

Hdi^  also  {ditteniienU  Baggallay, 
L.  J.),  that  the  residuary  estate  must  be 
converted  according  to  the  rule  in  Hoae 
V.  Earl  of  Dartmouth,  and  the  income 
paid  to  we  wife  during  her  life : 

5.  A  legacy  of  **  £500  £g3rptian  Nine  per 
Cent  Bonds"  held  not  to  be  specific, 
though  the  testator  had  such  bonds  at 
the  time.     Mcudonald  v.  Irviiu,     161, 

172  note. 

6.  Testator,  who  died  in  October,  1876, 
after  giving  numerous  charitable  and 
pecuniary  legacies,  directed  that  his  ex- 
ecutors snould  apply  to  any  charitable 
or  benevolent  purpose  they  might  agree 
upon,  and  at  any  time,  the  residue  of 
his  personal  property  which  by  law 
might  be  appllea  to  charitable  pur- 
poses. The  executors,  in  January,  1876, 
in  writing,  agreed  that  the  residue 
should  be  paid  to  a  charitable  institu- 
tion to  which  the  testator  had  given  a 
legacy: 

ffeldf  that  the  direction  to  the  exec- 
utors was  indefinite  and  inoperative; 
that  the  gift  failed ;  and  that  the  next 
of  kin  were  entitled.  Leavert  v.  Clay- 
ton. 4VS 

7.  A.  was  legatee  in  reversion  after  cer- 
tain life  interests  of  a  testatrix's  residu- 
ary personal  estate.  The  eetate  con- 
sisted wholly  or  chiefly  of  a  sum  of 
£S,000  invested  on  mortgage  of  real  es- 
tate by  the  testatrix  and  continued  on 

25  Eng.  Rep.  Ill 


such  investment  by  her  trustees.  A. 
mortgaged  his  interest  in  the  £8,000, 
and  after  sixteen  years  (during  which 
A.  paid  no  interest  on  his  mortgage) 
A.'s  reversion  fell  into  possession  : 

Hddf  that  A.'s  mortgagee  was  en- 
titled as  against  the  residuary  estate  to 
recover  the  whole  arrears  of  interest, 
the  mortgage  by  A.  not  being  a  charge 
on  real  estate  within  the  meaning  of 
sect.  42  of  the  Statute  of  Limitations 
(8  4  4  Will.  4,  c.  27). 

8.  SembUf  however,  that  if  it  had  been  a 
charge  on  real  estate,  the  fact  of  the  in- 
terest being  reversionary  would  not 
have  prevented  the  operation  of  sect  42 
in  barring  arrears  of  interest  beyond 
six  years.     Smith  v.  JliU.  843 

• 

See  Advancxments.  180,  188  note, 
MARauD  WoMSN,  426. 
Trusts  and  Trustxss,  676. 
Wills,  119,474,477,686. 


LETTER. 
See  AoEBKMiNT,  128,  131  note. 


LEVY. 
See  Baxkeuptot,  610. 


LIEN. 

1.  A  wine  merchant  brought  an  action 
against  another  wine  merchant  to  re- 
strain him  from  pirating  his  trade-mark 
by  branding  it  on  the  corks  of  his  bot- 
tles. Some  of  the  wine  in  bottles  with 
the  pirated  trade-mark  was  in  the  ware- 
house of  certain  wharfingers  who  were 
made  defendants  to  the  action.  In 
their  defence  they  disclaimed  all  inter- 
est in  the  matter  in  dispute,  and  sub- 
mitted to  act  as  the  court  might  direct 
upon  having  their  charges  and  costs 
paid.  At  tne  trial  they  contended  at 
the  bar  that  the  plaintiff,  if  hb  right 
was  established,  ought  not  to  touch  the 
botUes  for  the  purpose  of  removing  the 
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branded    corks  without    first  paying 
their  charges : 

Hdd  (reversing  the  decision  of  Fry, 
J.),  that  the  wliarfingers  had  done  noth- 
ing to  disentitle  them  to  their  costs  of 
the  action ;  and  that  if  the  plaintifif  had 
any  lien  on  the  wine  for  his  costs  it 
must  be  postponed  to  the  wharfingers* 
lien  for  their  charges. 

*l  Bat,  qtMsre,  whether  the  plaintifif  had 
any  lien  on  the  wine.  Moet  v.  Picker- 
ing.  856 

See  Mortgage,  409. 
Stay,  661. 
Vendor  and  Vendee,  360,  864  note. 


LIEN  OF  ATTORNEY. 
See  Set-off,  216,  217  note. 


LIEN  ON  FARTNERSfflP  FROP- 
ERTY. 

See  Fartnership,  238. 


LIFE  ESTATE. 

1.  In  1838  property  was  demised  for  a 
term  determinable  on  the  dropping  of 
three  lives,  reserving  a  yearly  rent  and 
a  heriot  payable  on  the  dropping  of 
each  life,  with  a  covenant  for  perpetual 
renewal  at  a  specified  fine  on  the  drop- 
ping of  each  me.  In  1869  the  persons 
who  had  then  become  absolute  owners 
subject  to  the  lease  settled  the  prop- 
erty in  strict  settlement,  giving  to  a 
trustee  ample  powers  of  management, 
with  powers  to  grant  leases  with  or 
without  covenants  for  renewal,  and  to 
perform  any  covenant  for  renewal  pre- 
viously entered  into  by  any  previous 
owner,  or  by  the  trustee  for  the  time 
being,  so  that  in  every  such  appoint- 
ment, lease,  or  demise,  the  best  rent  be 
reserved  without  taking  any  fine  or 
premium.  During  the  continuance  of 
a  tenancy  for  life  under  this  settlement 
two  lives  dropped,  and  on  each  occa- 
sion a  heriot  was  paid  and  the  lease 


renewed  by  the  trustee  at  a  fine  in  pur- 
suance of  the  covenant : 

Held,  by  Baoon,  V.C..  that  the  fines 
and  heriots  ought  to  be  treated  as 
moneys  arising  under  a  power  of  sale 
and  exchange,  and  to  be  invested  in 
lands  to  be  settled  to  the  same  uses. 

2.  Udd.  by  the  Court  of  Appeal,  that  the 
powers  given  to  the  trustee  did  not 
affect  the  question,  and  that  the  fines 
and  heriots  were  casual  profits  payable 
to  the  tenant  for  life.  Brigdueke  v. 
Brigeioeke.  844 

3.  A  testator  bequeathed  life  annuities  to 
various  persons,  and  then  bequeathed 
his  general  personal  estate  to  trustees, 
**  upon  trust  out  of  the  income  thereof 
to  pay  and  keep  down  "  the  annuities, 
and,  "subject  thereto,"  upon  tntsts 
for  his  son  and  daughters  : 

Heldj  that  the  annuities  were  char^- 
able  on  the  corpus.  Maaon  y.  Rabin^ 
etm.  381 

4.  A  testator  gave  to  his  widow  his  per- 
sonal estete,  including  his  farmiof  im- 
plements and  stock,  live  and  dead,  for 
her  life,  and  declared  that  she  should 
not  be  liable  to  account  for  any  dimi- 
nution or  depreciation  in  the  iarming 
implemente  and  stock,  and  after  her  de> 
cease  he  gave  the  residue  of  his  per- 
sonal estate  to  his  children : 

Held,  that  the  widow  took  an  abso- 
lute interest  in  the  farming  imple- 
ments and   stock.     Breton  v.  Moetetf. 

791,  792  note. 

See  Married  Women,  426. 
Settlement,  423. 
Wills,  262. 


LIMITATIONS,  STATUTE  OF. 

See  Landlord  and  Tenant,  601. 
Legacies,  843. 


LUNATIC. 

1.  M.,  a  pauper  lunatic  in  ao  asylom  at 
Bethnai  Green,  but  not  found  lunaUc 
by  inquisition,  became  entitled  to  a 
small  fund    in  court     An  order  was 
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made  in  1856  on  petition  under  the 
Trustee  Relief  Act,  oy  M.  by  hie  next 
friend,  directiuj?  that  he  should  con- 
tinue at  the  asylum  until  furtlier  order, 
and,  the  guardians  of  the  poor  of  his 
parish  undertaking  to  maintain  him 
there,  that  £31  a  year  should  be  raised 
out  of  the  fund  and  paid  to  the  guar- 
dians in  repayment  of  the  sums  to  be 
expended  in  his  maintenance.  In  1869 
he  was  removed  to  the  new  asylum 
for  his  county  by  order  of  the  justices, 
but  without  any  order  of  the  Court  of 
Chancery.  From  this  time  no  payments 
were  applied  for  by  the  guardians. 
He  remained  in  the  county  asylum  till 
his  death  in  1876.  His  legal  personal 
representative  petitioned  for  transfer 
of  the  funds  in  court  to  him.  The 
guardians  appeared  and  claimed  main- 
tenance for  the  past  time  : 

Held,  that  the  guardians  could  not 
claim  maintenance  under  the  order, 
which  ceased  to  be  operative  on  the 
lunatic's  removal  to  a  fresh  asylum : 

2.  Held,  also,  that  any  claim  for  mainte- 
nance independently  of  the  order  was 
merely  a  debt  of  the  lunatic,  payable 
by  his  personal  representative  in  due 
course  of  administration,  and  that  the 
court  had  no  jurisdiction  in  the  matter 
to  order  payment  of  it,  but  that  the 
whole  fund  must  ^o  to  the  personal 
representative.  MaUer  of  Marman'a 
TnuU,  268 


M. 


MAINTENANCE. 

1.  In  1874,  a  petition  was  presented  in 
the  Coiurt  of  the  Connty  Palatine  of 
Lancaster  for  a  guardian  and  mainte- 
nance to  two  infants,  who  were  enti- 
tled for  life  to  a  very  large  property 
under  their  great-grandfather's  will. 
Their  mother  and  another  person  were 
appointed  guardians,  and  an  allowance 
for  maintenance  was  fixed,  and  was 
afterwards  varied  from  time  to  time  by 
the  court  In  1877,  the  mother,  as 
next  friend  of  the  infants,  obtained  in 
the  High  Court  a  judgment  for  admin- 
istration of  the  testators  estate,  and 
then  took  out  a  summons  in  the  action 
for  the  appointment  of  guardians  and 
an   allowance  for  maintenance.     This 


summons  was  not  served  on  the  other 
guardian,  but  he  heard  of  it,  and  by 
the  direction  of  the  Vice-Chancellor  of 
the  County  Palatine  took  out  a  sum< 
mons  for  directions  in  the  Palatine 
Court.  On  the  summons  being  at- 
tended, the  Vice-Chancellor  expressed 
strong  disapprobation  of  the  conduct  of 
the  mother  m  taking  out  the  summons 
in  the  High  Court,  took  an  under- 
taking, which  she  voluntarily  offered, 
not  to  proceed  further  with  the  sum- 
mons in  the  High  Court,  and  made  a 
reference  to  the  R^strar  as  to  revis- 
ing the  allowances  for  maintenance. 
Soon  afterwards,  the  mother,  as  next 
friend  of  the  infanta,  applied  to  the 
Vice-Chancellor  of  the  County  Palatine 
to  discharge  the  undertaking  and  to 
stay  proceedings  in  the  Palatine  Court. 
This  application  having  been  refused, 
the  mother,  as  next  Arieud  of  the  in- 
&nts,  appealed : 

Held,  that,  although  the  High  Court 
had  full  jurisdiction  to  appoint  guar- 
dians and  order  maintenance,  notwith- 
standing the  previous  orders  made  by 
the  PaUtine  Court,  such  jurisdiction 
ought  not  to  be  exercised  unless 
some  special  ground  was  shown,  inas- 
much as  it  was  better  for  the  infants 
that  their  maintenance  and  education 
should  remain  under  the  direction  of 
the  judge  who  had  directed  them  for 
three  years,  and  was  fully  acquainted 
with  the  case :  and  that  the  proceed- 
ings in  the  Palatine  Court  ought  not  to 
be  stayed : 

2.  But  Tidd,  that,  as  the  Vice-Chancellor 
of  the  County  Palatine  had  no  juris- 
diction to  grant  an  injunction  to  re- 
strain proceedings  in  the  High  Court, 
he  ought  not  to  nave  taken  an  under- 
taking to  discontinue  them,  and  the  un- 
dertaking was  accordingly  discharged. 
Matter  of  Alitoti'i  TnuL       78,  86  note. 


MARRIAGE. 
See  Fraudulent  TaANSFXRB,  SI 2,  Z%OnoU, 


MARRIAGE  SETTLEMENT. 
Bee  Settleicbkt,  711, 
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MARRIED  WOMEN. 

1.  In  an  action  against  a  married  woman 
and  her  husband  for  a  debt  contracted 
by  the  wife  previously  to  her  roarria^, 
judgment  was  entered  against  the  wife 
for  principal,  interest,  and  costs,  but 
in  favor  of  the  husband  with  costs  un- 
der the  provisions  of  the  Married 
Women's  Property  Act,  1870.  and  the 
Amendment  Act,  1874.  The  wife's 
property  having  been  settled  on  her 
marriage  for  her  separate  use  without 
power  of  anticipation,  the  plaintiffs 
commenced  an  action  in  the  Chancery 
Division,  for  the  purpose  of  enforcing 
the  judgment  obtained  by  them  against 
the  wife,  and  further,  to  be  allowed  to 
add  to  this  the  costs  they  had  had  to 
pay  the  husband  : 

Heldf  that,  notwithstandina^  the  re- 
straint against  anticipation,  the  plain- 
tiffs were  entitled  to  recover  against 
the  separate  estate  of  the  wife  the 
amount  of  their  Judgment  debt  and 
costs,  as  well  as  the  costs  paid  to  the 
husband,  which  might  be  added  to 
their  original  debt  lAmdon,  etc.,  v. 
Boffle.  1,  4  note 

2.  Since  the  Judicature  Acts,  as  before, 
a  married  woman  suing  to  recover  sep- 
arate estate  ought  to  sue  by  a  next 
friend,  making  her  husband  a  de- 
fendant. 

8.  In  an  action  of  this  kind  the  husband 
was  made  a  co-plaintiff.  The  defendant 
by  his  statement  of  defence  objected 
that  the  husband  ought  to  have  been 
a  defendant.  The  statement  of  claim 
was  afterwards  amended  for  another 
purpose,  but  no  alteration  was  made  as 
to  tne  parties. 

At  the  trial  the  court  ordered  the 
husband  to  be  made  a  defendant,  and, 
in  giving  judgment  for  the  wife,  de- 
prived her  of  the  costs  of  the  pleadings 
subsequent  to  the  time  when  the  de- 
fendant took  the  objection.  Boberla  v. 
Evan».  48 

4.  Testatrix  bequeathed  to  a  married 
woman  by  name,  de^icribing  her  as 
married,  a  reversionary  share  of  a  fund 
of  mixed  real  and  per^tmal  estate,  ex- 
pectant on  a  life  inu^rest.  The  will 
declared  that  every  gift  theroby  made 
to  a  married  woman  should  be  for  her  | 
separate  use,  without  power  of  antici-  j 


pation.  and  that  her  receipts  alone 
should  be  good  discharges  for  the 
same.  The  tenant  for  life  died  in  the 
y  lifetime  of  the  testatrix,  who  oevertJie- 
less  did  not  alter  her  will. 

The  married  woman's  share  of  the 
residue  being  now  represented  by  a 
sum  of  cash  standing  in  court,  unin- 
vested, upon  petition  bv  the  marrie«t 
woman  to  have  the  cash  paid  out  to 
her,  upon  her  separate  receipt : 

Held^  that  she  was  so  entitled.  Mat- 
ter of  CrottghtotCi  Trusts,  42ft 

6.  The  name  of  a  defendant,  who  was  also 
the  next  friend  of  the  plaintiffs,  ami 
whose  wife  was  a  defendant,  was  struck 
out,  and  liberty  was  given  to  tlie  wife 
to  defend  separately.    Lewis  v.  Xobls. 

60-i 

See  Skttliickmt,  428,  71 1. 


MINEa 
See  Landlord  and  Tenant,  446,  468  noIil 


MISTAKE. 

1.  By  a  oontract  in  1861,  A.  agreed  to 
g^ant  an  underlease  to  R  of  certain 
premises,  for  the  residue  of  the  term 
neld  by  A.,  exoept  the  last  ten  davs, 
such  underlease  to  contain  similar 
clauses  and  covenants  to  thoee  con- 
tained in  the  original  lease.  In  pur- 
suance of  this  oontract  an  underlease 
was  prepared  by  the  lessor's  solicitor 
for  twenty-three  years  less  ten  days, 
and  the  lease  was  executed  by  the 
lessee,  who  neither  inspected  the  origi- 
nal lease  nor  employed  any  professional 
adviser.  In  1877  it  was  discovered 
that  the  original  lease  had  only  six- 
teen years  to  run,  and  the  underlease 
had,  by  mistake,  been  made  for  seven 
years  longer  than  the  lessor  had  power 
to  ^rant.  The  lessee  claimed  oompen- 
sation  : 

Held^  that  the  lessee  was  to  blame 
in  net  inspecting  the  original  lease  and 
ascertaining  for  himself  the  precise 
term,  and  that  caveat  emptor  applied. 
BtAley  V.  Besley,  807,  815  nste. 
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MORTGAGE. 

1.  A  mortgagor  who  baa  taken  out  let- 
ters of  aaministration  which  were 
necessary  to  perfect  the  title  to  the 
mort^ged  property,  is  not  therefore 
entitled  to  l>e  paid  out  of  the  mort- 
gaged property  the  expenses  of  so  do- 
ing.    Saundert  y.  Dunmafi.  48 

2.  A  mortgagee  agreed  vrith  the  mort- 
gagor that  if  the  interest  was  duly  and 
punctually  paid  the  principal  should 
remain  for  two  years.  Six  months' 
interest  became  due  and  was  demanded 
but  was  not  paid ;  and  the  mortgagee 
then  demanded  payment  of  principal 
and  interest  Three  days  afterwards 
the  mortgagor  paid  the  six  months' 
interest,  which  was  receiyed  by  the 
mortgagee : 

Hddy  that  the  mortgagee  had  not 
thereby,  nor  by  a  subsequent  unac- 
cepted offer  to  receiye  an  instalment, 
waived  his  right  to  call  in  the  princi- 
paL     Keene  y.  Biseoe,        218,  221  noU. 

8.  The  right  of  an  equitable  mortgagee 
by  deposit  of  deeds  without  a  written 
memorandum  is  a  decree  of  foreclosure, 
not  sale.     Baekltoftse  y.  C/iarlhn.    409, 

416  note. 

4.  A  charge  of  debts  on  part  of  testa- 
tor's real  estates  in  exoneration  of  the 
rest  without  specially  referring  to  his 
mortgage  debts,  is  not  a  sufficient  ex- 
pression of  an  intention  contrary  to  the 
rule  established  by  Locke  King^s  Act 
to  exonerate  the  mortgaged  estate. 

5.  Locke  King's  Act  applies  to  a  mort- 
gaged estate,  different  portions  of  which 
are  devised  to  different  persons ;  and 
the  devisees  must  contribute  according 
to  the  value  of  their  respective  por- 
tions« 

6.  A  testator,  nearly  the  whole  of  whose 
real  estate  was  subject  to  a  mortgage 
debt,  devised  a  part  of  his  real  estate 
to  his  sons,  "charged  nevertheless  in 
aid  of  his  personal  estate  and  in  exon- 
eration of  his  other  real  estate  with 
the  payment  of  all  his  just  debts,"  and 
he  devised  another  part  of  his  real 
estate  to  his  daughter : 

Held  (reversing  the  decision  of  Hall, 
y.O.),  that  there  was  no  sufficient  decla- 
ration of  a  contrary  intention  under 
Locke  King's  Act,  and  that  both  the 
devisees  must   contribute   ratably  to 


payment  of  the  mortgage  debt    Nein- 
march  y.  Storr.  717,  724  note 

8ee  Bona  Fide,  888. 

Building  Socibtv,  824,  826  note. 
mortoaok  forkclosukb,  892. 
Pew  Rbnth,  150. 


MORTGAGE  OF  TRUST  PROPERTY. 
See  Trusth  and  Trustbbs,  228. 


MORTGAGE  FORECLOSURE. 

1.  In  an  action  for  account  by  a  mort- 
gagor against  a  mortgagee  in  posses- 
sion who  has  sold,  the  mortgagor  is  en- 
titUnl  to  an  account  of  the  proceeds  of 
sale  reoeivcil  by  the  mortgagee  or  by 
his  order  or  for  his  use,  "or  which 
>viihout  his  wilful  default  might  have 
been  so  received^,"  although  wilful  de- 
fault may  not  have  been  charged  in  the 
plt*adings  and  proved  at  the  trial ;  but 
such  an  account  does  not  entitle  the 
mortgagor  to  question  the  propriety  of 
tlie  sale  or  the  adequacy  of  the  amount 
for  which  the  property  has  been  sold. 
Mayer  y.  Murray,  892 

See  FoRxoLOSDiiE,  189. 
Mortgage,  409. 


MORTGAGOR  AND  MORTGAGEE. 
See  Mortgage,  48 


N. 


NAME. 


See 


See  Teade-mabe,  21,  617. 


NEGLIGENCE. 

DsrAULT,  708. 
Directors,  861,  874  note. 
Mortgage  Foreclosure,  892. 
Trusts  and  Trustees,  444,  602, 
606  no^;  816. 
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NOTICE. 

1.  KnowledgA   of   agent^  how  Imr  oon- 
atmctiTe.    Banco,  etc,  ▼.  Anglo,  eU., 

194 
See  BoxA  Fdb,  838. 


NOVATION. 

1.  A  raan  oonvejed  all  his  property  to 
the  defendanta  upon  tmat  to  pay  there- 
out a  aiim  of  £5,000  which  they  were  to  j 
raiae  oa  his  behalf,  and  all  other  debta  ' 
due  from  the  aasignor,  incladinff  a  debt 
due  to  the  plaintiff  The  defendants 
realized  the  property  of  the  assignor, 
and  alleged  that  thev  had  paid  some  of 
the  debts  out  of  the  proceeds.  The 
plaintiff  brought  an  action  against  the 
defendants  asking  for  an  account  of  the 
property,  and  that  the  debts  of  the  plain- 
tiff and  the  other  creditors  mignt  be 
satisfied  thereout.  The  statement  of 
claim  contained  no  allegation  that  the 
assignment  had  been  communicated  to 
the  plaintiff.  The  defendants  demurred: 
aeld  (reversing  the  decision  of  Ba- 
con, y.C),  that  the  defendants  were  not 
trustees  for  the  pUintiff^  and  that  the 
demurrer  must  be  allowed.  Johne  y. 
Jamee,  627,  686  note. 

See  CoyEMAirrs,  827. 


NUISANCE. 
Bee  Wat,  884,  892  note. 


P. 


PARENT  AND  CHILD. 
See  Maimtknancx,  78,  86  noU. 


PARTIES. 

1.  As  a  general  rule,  one  of  several  oo- 
mortgaffees  cannot  maintain  an  action 
to  foreclose  the  mortgage,  making  the 
other  co-mortgagees  defendants,  even 
though  they  do  not  oppose  .the  fore- 
closure. 


2.  SemhU,  that  sudi  an  action  ought  ba 
maintained  if  the  plaintifrs 
gagees  were  coUoding  with  the 
gagor,  or  if  it  were  occesaary  that  the 
court  should  act  in  haste  to  protect  the 
mortgaged  property. 

8.  A  person  named  (jointly  with  others) 
as  a  party  to  a  deed,  but  who  did  sot 
execute  it,  cannot  alooe  maintain  an  ac- 
tion to  have  the  deed  declared  inyaiid. 

4.  If  it  was  intended  that  the  deed  sboohi 
not  be  binding  in  equity  unless  aD  the 
joint  parties  should  execute  it,  those 
who  did  execute  it  are  capable  of  join- 
ing in  an  action,  to  have  it  declared  ia- 
Vfl^d,  and  in  an  action  for  that  purpose 
they  ought  to  be  named  aa  phuntiffaL 
Luit    y.    Sovth    Keneinffton,    tie.      9, 

20 

See  MAEaiKD  Woiieh,  502. 
TausTs  A2i]>  TacsTUB,  676. 


PARTITION. 

In  a  partition  suit  tbe  phdntiffi^  who 
were  entitled  to  three-sixteenths  of  the 

f>roperty,  desired  a  sale  by  auction,  al- 
eging  tnat  by  no  other  means  could  the 
viuue  of  this  particular  prc^rty  be  as- 
certained. The  defendants,  who  were 
entitled  to  the  remaining  thirteen-six- 
teenths,  objected  to  a  sale,  and  offered 
to  purchase  the  three-sixteentha. 

held,  that  the  case  came  within  the 
6th  section  of  the  Partition  Act,  1868, 
although  it  satisfied  the  conditions  of 
the  3d  section,  and  upon  scNne  of  the  de- 
fendants undertaking  to  purchase,  a 
valuation  was  directed  to  oe  made  in 
chambers,  and  sale  and  purchase  ac- 
cordingly.    Gilbert  y.  Snuik.  465 


PARTNERSHIP. 

1.  On  the  dissolution  of  a  partnership  be- 
tween H.,  C,  and  P.,  notice  was  given 
to  the  creditors  that  the  business  would 
thenceforth  be  carried  on  by  P.  alone, 
under  the  firm  of  P..  Son  A  Co.  After 
this  the  business  was  carried  on  under 
that  firm,  and  a  banking  account  was 
opened  in  that  name.  F*b  son  con- 
stantly signed  checks  upon  that  account 
in  the  name  of  the  firm.  He  also  ac- 
cepted bills  in  the  name  of  the  firm. 
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negotiated  loans  to  the  firm,  and  sonie- 
tirnes  ordered  goods  in  the  name  of  the 
firm.  The  name  P.  alone  appeared  on 
the  outside  of  the  business  premises. 
The  business  was  continued  for  a  year 
and  a  half,  and  tlien  P.  and  his  son 
were,  on  the  petition  of  a  creditor  of  the 
business,  jointly  adjudicated  bankrupts, 
as  having  traded  as  partners.  Tliey 
did  not  resist  the  adjudication.  H., 
with  whom,  on  the  disi^olution  of  the 
old  partnership,  P.  had  covenanted  for 
the  payment  of  £6,105,  part  of  the  capi- 
tal of  H  in  that  partnership,  applied 
to  the  court  to  annul  the  adjudication. 
The  Registrar  refused  the  application, 
on  the  ground  that,  though  no  actual 
partnership  had  existed  between  the 
father  and  son,  the  son  had  been  held 
out  to  the  petitioning  creditor  as  a  part- 
ner, so  as  to  entitle  him  to  maintain 
the  adjudication.  This  decision  was 
not  ap|>ealed  from.  U.  then  applied  to 
the  court  for  a  declaration  that  the  as- 
sets of  the  business  were  separate  estate 
of  the  father.  Both  father  and  son  de- 
posed that  no  actual  partnership  had 
subsisted  between  them,  but  that  it  was 
intended  from  the  first  that  the  son 
should  be  a  partner  if  the  business  had 
turned  out  profitable.  The  petitioning 
creditor  deposed  that  the  son  had  been 
held  out  to  him  as  a  partner.  Evi- 
dence tending  in  the  same  direction  was 
fiven  on  behalf  of  another  creditor, 
light  other  creditors  (the  whole  num- 
ber who  had  proved  being  eighty- two) 
deposed  that  they  had  always  treated 
the  son  as  being  a  partner,  and  consti- 
tuting with  the  father  the  firm  of  P., 
Son  &  Co.: 

Held,  that  Uie  assets  must  be  treated 
as  joint  estate  of  father  and  son. 

2  The  rule  that  the  doctrine  of  reputed 
ownership  does  not  apply  as  between  a 
dormant  and  an  ostensiole  partner,  doee 
not  include  a  case  where  the  real  owner 
of  property  allows  it  to  be  employed  in 
a  husinoiitf  in  which  another  person  is  a 
partntT  with  hirasolf.  In  such  a  case 
the  property  will,  in  the  event  of  bank- 
ruptcy, bo,  by  virtu"  of  the  doctrine  of 
roputcil  ownerf?hip,  treated  as  joint  es- 
tate <»f  the  two:  Per  Jamks,  L.J.  Mat- 
ter of  ll-turnan,  87 

8  C.  and  N.  entered  into  partnership  for 
twenty-one  years  a^  ironmongers  under 
articles  which  provided  that  the  busi- 
ness should  }>e  carried  on  for  twonty- 
oue  years  at  the  G.  R.  premises,  or  *'  m 


such  other  place  or  places  as  the  part- 
ners may  agree  upon."  Afterwards 
the  partners  agreed  to  add  to  their 
business  that  of  ironfounders,  and  took 
for  that  purpose  the  6.  Q.  works.  The 
lease  of  these  works  expired  during  the 
partnership,  and  C.  declined  to  concur 
in  a  renewed  lease.  N.  thereupon  took 
a  renewed  lease  of  them  in  his  own 
name,  and  insisted  on  his  right  to  con- 
tinue to  carry  on  the  ironfounding  busi- 
ness there  on  account  of  the  partner- 
ship : 

Uddt  that  as  the  partnership  business 
could  only  be  carried  on  in  such  place 
as  the  partners  agreed  upon,  if  they  did 
not  agree  upon  a  place  it  could  not  be 
cajfried  on  at  all,  and  that  one  partner, 
in  the  absence  of  express  powers  for 
that  purpose,  could  not,  without  the 
consent  of  the  other,  although  the  part- 
nership was  to  continue  for  a  dennite 
term,  renew  on  account  of  the  partner- 
ship a  lease  of  the  property  on  which 
the  business  had  been  carried  on : 

4.  Heldy  therefore,  that  C.  was  entitled  to 
an  injunction  to  restrain  N.  from  em- 
ploying the  assets  or  pledging  the  credit 
of  the  partnership  in  carrying  on  busi- 
ness at  the  6.  Q.  works,  (jlements  v. 
Norria.  174 

6.  B.,  as  trustee  and  executor  of  his  fa- 
ther's will,  became  entitled  to  one  half 
share  in  a  distillery  business  lately  car- 
ried on  in  partnership  between  his  fa- 
ther and  another.  In  pursuance  of  a 
provision  in  the  will,  B.  continued  the 
partnership  business,  and  afterwards 
purchased  the  interest  of  the  benefici- 
aries under  the  will,  and  executed  mort- 
fages  to  secure  the  purchase-money, 
y  one  of  which,  dated  September,  1872, 
B.  assigned  all  his  beneficial  interest 
under  Ms  father's  will  as  a  security  for 
payment  of  the  money  due,  and  by  the 
same  deed  charged  all  his  share  and 
interest  in  the  distillery  partnership, 
and  in  the  good- will  of  the  business, 
with  the  repayment  of  the  money  due. 
New  articles  of  partnership  were  then 
entered  into  between  B.  and  the  old 
partner,  in  which  the  former  appeared 
as  the  owner  of  one  half  the  business. 

In  June,  1877,  B.  was  adjudicated 
bankrupt,  and  his  share  in  the  partner- 
ship had  since  been  sold  to  the  other 
partner  : 

Held,  as  between  B.*s  trustee  in  bank- 
ruptcy and  the  mortgagee,  that  the 
mortgage  of  B.'b  share  and  interest  in 


888 


INDEX 


the  pftrtnerahip  was  a  charge  upon  a 
ehM»  tn  adion,  and  as  sacb,  was  not 
affected  by  the  Baokniptcy  Act,  18A9. 
8. 16,  or  by  the  Bills  of  Sale  Act,  1864  : 

6.  Hdd^  also,  that  to  bring  partnership 
groods  within  the  order  and  disposition 
clause,  they  most  have  been  in  the  sole 
and  absolute  possession  of  the  bank- 
rupt ;  and  that,  as  the  mortgagee  of  B.'s 
share  had  not  acquired  tlie  right  to 
take  possession  of  any  of  the  partner- 
ship property,  B.  was  not  in  possesion 
with  the  consent  of  the  true  owner. 
MaUer  of  Bainbridge.  233 

7.  The  plaintiffs  and  defendant,  being 
partners  as  salt  merchants  and  brokers, 
mutually  covenanted  by  the  partnership 
articles  to  diligently  employ  themselves 
in  the  partnership  business,  and  *'  not 
to  engage,  directly  or  indirectly,  in  any 
business  except  upon  the  account  and 
for  the  benefit  of  the  partnership." 

After  the  expiration  of  the  partner- 
ship by  effluxion  of  time,  the  jHaintiffs 
discovered  that  during  the  partnership 
the  defendant  had  been  engaged  in 
another  business  as  a  salt  manufacturer 
in  which  he  had  made  profits. 

A  bill  filed  by  the  plaintiflb  to  com- 
pel the  defendant  to  account  to  the  part- 
nership for  such  profits  was  dismissed 
without  costs;  and  an  action  by  the 
plaintiflb  claiming  that  the  defendant's 
interest  in  the  other  business  formed 
part  of  the  partnership  assets  was  dis- 
missed with  costs.  Dean  v.  MacDow- 
tlL  882,  843  note. 

8.  Where  accounts  are  kept  at  a  bankers 
by  a  firm,  each  partner  having  a  right 
to  draw  checks,  and  also  by  the  indi- 
vidual partners  of  the  firm,  it  is  not  the 
duty  of  the  bankers  to  inquire  into  the 
propriety  of  any  transfer  of  funds  which 
may  be  made  from  and  to  the  different 
accounts. 

9.  Upon  the  death  of  one  partner  in  a 
firm  having  an  account  at  a  bankers, 
the  surviving  partner  has  a  right  to 
draw  checks  upon  the  partnership  ac- 
count    Backhotiae  v.  Charlton,       409, 

416  note. 

10.  Held,  by  James  and  Baggallay,  L.JJ. 
(Bramwell,  L.J.,  dissenting),  that  where 
a  partnership  debt  has  been  incurred 
by  means  of  a  fraud  on  the  part  of  the 
partners  the  defrauded  creditor  has  a 


right  to  prove  at  his  dectioa  against 
either  the  joint  estate  of  the  firm  or  the 
separate  estates  of  the  parinen,  even 
ihoneh  no  judgment  haa  been  recov- 
ered by  him  against  the  partners : 

U.  Held,  by  Bramwell,  LJ.,  that  In  snch 
a  case,  judgment  not  having  been  recov- 
ered against  the  partners,  there  is  no 
right  to  prove  aeainst  the  separate  es- 
tates.    MaUero/Adammn.  891, 

706 


12.  By  artidesofpartnership  it  was  agreed 
that  the  settlement  of  accoonts  shoold 
be  made  half-yearly,  at  Lady  Dav  and 
Michaelmas,  and  that  on  the  death  of  a 
partner  his  share  of  the  assets  shonld 
be  taken  at  the  amount  settled  by  the 
last  half-yearly  account  preceding  hla 
death.  By  a  subsequent  parol  a^pnee- 
ment  it  was  arrangMl  that  the  aoooont 
should  be  settled  once  a  year  only,  viz., 
at  Michaelmas : 

Held,  that  this  variation  in  the  part- 
nership articles  did  not  aileet  the 
money  interests  of  the  partners;  and 
that  upon  the  death  of  a  partner  in  the 
month  of  May  the  accounts  most  be 
settled  up  to  the  previous  26th  of 
March.     Lawet  v.  Lowe*.  808 

See  BnrcvouDrr  Socbtt,  778. 


PARTY  WALLa 

1.  Although  a  c(M>wner  of  a  party  wall 
could  not  at  common  law  maintain  an 
action  against  the  other  co-owner  for 
temporarily  undermining  the  founda* 
tion  of  the  wall  and  replacing  it  with  a 
new  foundation  when  the  work  was 
unattended  with  danger  to  the  security 
of  the  wall,  yet,  when  within  the  area 
of  the  Metropolitan  Building  Act  (18 
A  \9  Vict.  c.  1 22),  such  a  work  being 
a  right  in  relation  to  a  **  party  struc- 
ture within  the  meaning  of  sect  88, 
sub-sects.  7,  1 1,  cannot  be  carried  out 
when  a  difference  arisM  between  the 
building  owner  and  the  adjoining  owner 
(unless  they  concur  in  the  appointment 
of  one  surveyor)  except  by  the  award 
of  two  surveyors  and  a  third  selected 
by  them,  or  of  any  two  of  such  sur- 
veyors, as  provided  by  sect  86,  sub- 
sect  7,  of  the  act  jAandard,  ett.,  t. 
Stokes,  766, 774 
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PATENT. 

1.  A  specification  is  not  invalid  by  reason 
of  its  describing  an  inyention  part  of 
which  was  not  new  at  the  date  of  the 
patent,  if,  after  eliminating  what  was 
old,  a  residue  is  left  of  sufficient 'utHity, 
in  which  case  the  residue,  if  properly 
claimed,  will  be  a  proper  subject-mat- 
ter for  the  grant  of  letters  patentk 

2.  A  patentee  can  sustain  an  action  for  an 
injunction  to  restrain  a  threatened  in- 
frmeement  of  his  patent,  even  if  no  act- 
ual infringement  has  taken  place. 


8. 


When  articles  which  are  the  subject  of 
a  patent  are  made  without  a  license 
from  the  patentee  simply  for  the  pur- 
pose of  bona  fdt  experiments,  those 
who  so  make  them  are  not  necessarily 
liable  to  an  action,  but  when  they  are 
made  and  used  for  profit,  or  with  the 
object  of  obtaining  profit  even  to  a 
limited  extent,  such  making  and  using 
constitute  an  infringement  of  the  pat- 
entee's rights,  and  will  be  restrained 
by  injunction.    Frtarwa  v.  Zoe.      747 


PAUPERS. 
8m  LuNAnc,  258. 


PAYMENT. 

1.  When  payment  of  interest  amounts  to 
setting  aside  a  legacy  for  the  benefit  of 
the  ceitMi  que  tnutf  and  to  payment  to 
one  of  the  executors  for  his  benefit. 
WiUoTiY.Jihodtt.  676 

See  Patmxnt  nrro  Codet. 

VxNDOR  AND  YcNDKx,  860,  864  noU. 


PAYMENT  INTO  COURT. 

1.  After  a  decree  to  take  the  accounts  of 
a  partnership  the  Chief  Clerk  directed 
that  two  accountants,  one  of  whom  was 
employed  by  the  plaintiff  and  the  other 
by  the  defendant  in  investigating  the 
accounts  for  the  purposes  of  the  suit, 
should  report  on  tne  accounts,  showing 
what  items  were  undisputed  and  what 

26  Eng.  Rep.  112 


were  disputed,  and  verify  their  report 
by  affidavit.  The  accountants  verified 
an  account  showing  £541  due  from  the 
defendant  to  the  plaintiff  on  the  undis- 
puted items,  and  verified  also  an  ac- 
count of  disputed  items.  These  were 
items  of  cluu^  against  the  defendant, 
so  that,  however  they  were  decided 
upon,  the  £541  would  not  be  reduced : 
Heldf  that  the  £541  ought  to  be  or> 
dered  into  court ;  for  that,  although  no 
certificate  had  been 'made,  the  fiict  that 
£541  at  least  was  due  from  the  defend- 
ant was  ascertained  with  sufficient  cer- 
tainty to  entitle  the  plaintiff  to  have 
it  ordered  into  court : 

2.  Beld,  also,  that  under  the  circum- 
stances of  the  present  case  the  defend- 
ant must  be  tc^en  to  have  admitted  by 
his  agent  that  at  least  £541  would  be 
found  due  from  him. 

8.  The  principles  on  which  the  court  acts 
in  ordering  payment  into  court  after  a 
decree  for  an  account,  considered.  Lon- 
don Byndioaie  v.  Lord.  140 

4.  In  an  administration  action  notice  of 
motion  was  served  upon  a  defendant, 
an  executor,  for  payment  into  court  of 
money,  pail  of  the  testator's  estate, 
which  it  was  shown  by  affidavit  that 
he  had  received.  The  defendant  did 
not  appear  on  the  motion : 

Hetd^  that,  the  defendant  not  having 
disputed  the  affidavit,  there  was  a  su^ 
ficient  admission  that  the  money  was 
in  his  hands,  and  that  he  must  be 
ordered  to  pay  it  into  court  Freeman 
V.  CVxt.  190 

Bee  AGRixMXNT,  62. 


PER  CAPITA. 
Bee  Wills,  820. 


PERFORMANCE. 

Bee  Agrxement,  496,  661,  669  note. 
Bankruptcy,  252,  258  noU, 


PER  STIRPES. 
Bee  Wills,  820. 
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PEW  RENTS. 

1.  A  mortgage  of  pew  rento  made  by  the 
yicftr  of  a  district  church  is  void  under 
the  act  18  Eliz.  c  20.  MaJtUr  of  Ar- 
rowtmUK  160 


PLAIKTIFPS. 
Bee  PiATin,  9,  20  noU, 


PLEADING. 

1.  In  an  action  for  damages  for  an  alleg^ 
infringement  of  the  plaintiflTs  copy- 
right m  a  song,  the  defendant,  by  bis 
statement  of  defence,  alleged  that  the 
song  had  not  been  registered  at  Station- 
ers* Uall  until  the  9th  of  December, 
1876,  and  added,  **  the  defendant  denies 
that  the  song  has  been  duly  registered. 
The  time  of  the  first  publication  thereof 
is  not  truly  entered  on  the  register:" 

Held,  that  on  this  pleading  the  defend- 
ant was  only  entitlmi  to  prove  that  the 
time  of  first  publication  had  been  un- 
truly entered,  and  that  he  was  not  at 
liberty  to  prove  that  the  name  of  the 
publisher  had  been  untruly  stated. 

2.  Hdi^  also,  that  leave  to  amend  the 
statement  of  defence,  so  as  to  nuse  the 
latter  point,  ought  not  to  be  given,  even 
though  by  the  plaintifTs  own  evidence  , 
at  the  trial  it  fot*  the  first  time  appeared 
that  the  name  of  the  publisher  had  been 
untruly  entered  in  the  register.  CoUetU 
T.  Goode. '  56 


ation,  to  ascertain  the  ooostmctioo  of 
legal  devises,  an  order  was  made  at  the 
trial  that   the  cause   should  ^ 

under  the 
Homer. 


new  practice.       flamrr 


T. 

660 


See  Dor  AULT,  708. 

DtSCOTEMY,  782. 

Retkkeicb,  724. 


PRECATORY  TRUSTS. 

1.  A  testator  gave  all  his  property  to  his 
wife  "absolutely,  with  ful!  power  for 
her  to  dispose  of  the  same  as  she  may 
think  fit  for  the  benefit  of  my  bmily, 
having  full  confidence  that  she  will 
do  so*: 
Held,  that  the  wife  took  absolutely. 


2. 


A  testamentary  gift  hv  a  married  man 
to  his  "family"  should  be  read  as  » 
gift  to  his  "  children  *  to  the  ezdnsion 
of  his  wife.     MaUer  of  Huiehimmm,  469, 

462 


See  TausTS  A!n>  Tedstkbs,  801,  802  nolc. 
WiLLB,  897. 


PRESUMPTION. 

1.  Payment  of  interest  to  the 
imtt  raises  a  presumption  that 
equal  to  a  legacy  is  set  apart 
Wilmm  V.  Rhodet. 

See  EvmKsiCK,  601. 


9« 
fund 

his. 

676 


See  CouNTSR-cLAiiff,  72,  488. 
Dkmcbebe,  736. 
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POWER. 
See  Tbusts  and  Tkusteks,  819. 


PRACTICE. 

1.  A  suit  having  been  instituted  just  be- 
fore the  Judicature  Act  came  into  oper- 


1. 


PRINCIPAL  AND  AGENT. 

The  plain  tiff,  in  the  year  1868.  con- 
signed a  ship  to  0.  A  Go.  in  China  for 
pale,  fixing  a  minimum  price  of  $90,000, 
and  requiring  cash  payment.  6.  d  Co. 
employed  tlie  defendant  in  Japan  to  sell 
the  ship,  with  the  same  instructions. 
This  was  done  with  the  knowledge  and 
consent  of  the  plaintiff.  The  defendant, 
having  vainly  attempted  to  sell  the  ship 
on  the  terms  mentioned,  took  her  him- 
self for  $90,000,  and  about  the  same 
time  resold  her  to  a  Japanese  prince 
for  1160,000,  payable  as  to  |76,000  in 
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cash,  and  the  rest  on  credit.  The  plain- 
tiff was  not  informed  that  the  defendant 
had  purchased  the  vessel  himself,  or 
that  ne  had  resold  it,  till  Jane,  1869, 
after  the  transaction  was  completed. 
The  defendant  paid  $90,000  to  6.  A  Co., 
who  remitted  it  to  the  plaintiff,  and 
eventually  obtained  the  whole  amount 
of  $160,000  from  the  Japanese  prince. 
In  1878  the  plaintiff  filed  a  bill  in  chan- 
cery to  compel  the  defendant  to  account 
for  the  profit  made  by  him  in  the  resale 
of  the  ship  : 

Held  (affirming  the  decision  of  Hall, 
y.C),  first,  that  the  relation  of  a^ent 
and  principal^  was  established  between 
the  defendant'and  the  plaintiff,  and  ex- 
isted at  the  time  of  the  purchase  and 
resale  of  the  ship  by  the  defendant,  and 
that  he  was  therefore  liable  to  account 
to  the  plaintiff  for  the  profit  made  by 
him  in  the  transaction : 

2.  Secondly:  That  there  had  been  no  such 
acquiescence  or  laches  on  the  part  of 
the  plaintiff  as  to  disentitle  him  to  relief. 

8.  Where  a  wrongful  act  has  been  com- 
pleted without  the  knowledge  or  assent 
of  the  party  injured,  his  rignt  of  action 
is  not  ordinarily  barred  by  mere  sub- 
mission to  the  injury,  or  even  by  a 
voluntary  promise  not  to  seek  redress ; 
some  conduct  amounting  to  release  or 
accord  and  satisfaction  must  be  shown ; 
although,  on  account  of  laches,  relief 
may  b^  refused  under  special  circum- 
stances.   De  Bunehe  v.  AlL  284 

See  Spbcipio  Pbrformancb,  210,  214  note. 


PRINCIPAL  AND  SURETY. 

1.  Where  parties  are  contracting,  either 
of  them,  unless  he  is  under  a  duty  to 
the  other,  may  keep  silence  even  as  to 
fticts  which  he  believes  would  be  opera- 
tive on  the  mind  of  the  other ;  if,  how- 
ever, one  of  them  has  made  a  statement 
which  he  believes  to  be  true,  but  which 
in  the  course  of  the  negotiation  he  dis- 
covers to  be  false,  he  is  bound  to  cor- 
rect his  erroneous  statement. 

2.  In  some  cases,  such  as  contracts  be- 
tween solicitor  and  client,  there  is  a 
duty  to  make  entire  disclosure.  In 
others,  such  as  contracts  of  partner- 
ebip,  everything  material  must  be  dis- 


closed. There  is  no  such  duty  in  the 
case  of  a  contract  of  suretyship,  but 
nevertheless  very  little  said  which 
ought  not  to  have  been  said,  and  very 
little  omitted  which  ought  to  have  been 
said,  will  suffice  to  avoid  the  contract. 

8.  The  officers  of  a  com})any,  believing 
that  the  retention  of  money  by  one  of 
their  aeents  amounted  to  felony,  di- 
rected nis  arrest.  Certain  friends  of 
his  came  to  tlie  officers  of  the  company 
and  proposed  to  deposit  a  sum  of  money 
by  way  of  security  for  any  deficiency. 
On  the  same  day  the  company  was  ad- 
vised that  the  acts  of  the  agent  did  not 
amount  to  felony,  and  the  directions 
for  the  arrest  were  withdrawn.  Later 
in  that  day  the  friends  of  the  agent  had 
a  second  interview  with  the  officers  of 
the  company,  and  agreed  to  deposit  a- 
sum  of  money  as  security  for  his  de- 
faults, no  mention  being  made  of  the 
withdrawal  of  the  directions  for  the 
arrest.  The  sum  of  money  was  after- 
wards deposited  with  trustees  on  an 
agreement  for  the  security  of  the  com- 
pany: 

aeldt  that  the  change  of  circum- 
stances ouspht  to  have  been  stated  to 
the  intending  sureties,  and  that  the 
agreement  must  be  rescinded  and  the 
money  returned  to  the  sureties : 

4.  Held,  that  even  if  the  agreement  was 
illegal  as  compounding  a  felony,  the 
court  would  interfere  in  a  case  where 
the  money  was  actually  in  the  hands 
of  trustees,  and  pressure  had  been  ex- 
ercised.    Daviee  v.  London,  etc.  482, 

441  note. 


PROCESS. 
See  Irrkoulaeity,  72. 


PROFITS. 
See  Landlord  and  Tsnant,  446,  468  note. 


PROMISE. 
See  Novation,  627,  636  note. 
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PURCHASER. 

See  Yendok  and  Vkndke,  64,  71  ftote; 
S90,  854  note. 


Q. 

QUESTION  OF  FACT. 
Sse  Appbal,  87. 


R. 


RATIFICATION. 
See  Fbaudclsnt  Tsanspers,  812, 820  note. 


RECEIVER. 
See  Abbiteation,  88. 


REFERENCE. 

1.  When  a  judge  has  referred  the  amoiint 
of  damages  in  an  action  to  a  special  ref- 
eree, he  may  accept  it  wholly  or  par- 
tially, or,  if  dissatisfied  with  it,  he  may 
wholly  disregard  it,  or  remit  to  the  ref- 
eree Tor  amendment,  but  he  has  no 
power  to  alter  or  vary  it. 

2.  The  Master  of  the  Rolls  referred  the 
amount  of  damages  to  a  spedal  referee, 
and  on  the  report  being  made,  being 
dissatisfied  with  the  principle  on  which 
the  referee  had  proceeded,  assessed  the 
damages  himself,  using  for  the  purpose 
the  shorthand  notes  of  the  evidence 
heard  before  the  referee.  The  Court  of 
Appeal  reversed  his  decision,  and  re- 
mitted the  case  to  the  referee  to  rehear 
the  matter,  with  liberty  to  report  spe- 
cially on  any  facts. 

8.  Whether  a  referee  ought  to  state  his 
reasons,  gucere,    Dunkirk,  etc.,  v.  Lever, 

724 


RELIGIOUS  CORPORTlONSt 
See  Pew  Rextb,  160. 


REMAINDERMEN. 
See  Life  Estate,  791,  792 


REMEDIES. 

See  Election,  691. 
Paetnershep,  691. 


RENT. 

See  Baneruptct,  620. 

Landlord  and  Tenant,  99,  111  noie; 
626. 


RENTS  AND  PROFITS. 

See  Landlord  and  Trnavt,  446, 
468fiote 


RESCISSION. 
See  Agreement,  496. 


RESIDUARY  BEQUEST. 
See  Wills,  686. 


REVOCATION. 
See  Wills,  474,  477,  686. 


RISK 
See  Vendor  and  Vendee,  64,  71  imCil 
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SALE. 

1.  Four  months  previously  to  his  bank- 
ruptcy the  debtor  hired  a  piano  from 
H.  <k  Co.  upon  the  following  written 
terms :  £15  a  year  for  three  years  by 
equal  monthly  payments  of  25«.;  at  the 
expiration  of  which  term  the  piano  be- 
came the  absolute  property  of  the  hirer ; 
but  in  case  the'  instalments  were  not 
paid,  or  in  the  event  of  the  death,  bank- 
ruptcy, or  insolvency  of  the  hirer  be- 
fore the  expiration  of  the  term,  H.  <k 
Co.  were  to  be  at  libei*ty  to  determine 
the  hiring  and  take  possession  of  the 
instrument.  There  was  no  special  mark 
or  label  on  the  piano  to  show  that  it 
was  not  the  property  of  the  debtor. 
Upon  the  bankruptcy,  H.  A  Co.  re- 
moved the  piano  from  the  debtor's 
premises.  The  trustee  claimed  the 
piano  as  being  within  the  order  and 
disposition  of  the  debtor.  There  was 
evidence  of  a  custom  of  letting  pianos 
on  such  terms : 

Held,  that  the  custom  was  sufficiently 
established,  and  one  which  the  ordi- 
nary creditors  of  a  bankrupt  must  be 
reasonably  presumed  to  have  known, 
and  accordingly  that  the  agreement  for 
hire  was,  on  the  principle  of  Ex  parte 
Powell,  valid,  and  did  not  come  within 
the  mischief  contemplated  by  the  Bank- 
ruptcy Act,  1869,  8.  16,  subs.  5.  MeU- 
Ur  ojElanthard,  510,  514  noU, 

See  Trusts  and  Teusteis,  819. 


SATISFACTION. 
See  Agrxkmbvt,  561,  569  note. 


SELF  CRIMINATION. 
See  Commission,  540. 


SERVICE 
/See  Afpearancx,  182. 


SETTLEMENT. 

1.  A  married  woman  has  the  same  equity 
to  a  settlement  out  of  property  in  which 
she  has  a  life  interest  only  as  out  of 
property  in  which  she  has  an  absolute 
interest,  and  there  ought  to  be  no  dis- 
tinction between  the  two  cases  as  re- 
gards the  amount  to  be  settled.  Taun- 
lofu  y.  Morris.  428 

2.  A  marriage  settlement  which  recited 
an  agreement  to  settle  certain  specified 
property  upon  the  trusts  thereinafter 
declared,  and  that  it  had  been  agreed 
that  the  husband  should  enter  into  the 
covenant  thereinafter  contained  for  set- 
tling upon  the  same  trusts  any  future 
property  to  which  the  wife  might  be- 
come entitled  after  the  solemnization  of 
the  marriage,  contained  a  covenant  by 
the  husband  that  if  at  any  time  during 
the  joint  lives  of  the  husband  and  wife. 
any  future  portion,  or  real  or  personal 
estate,  should  "come  to  or  devolve 
upon  "  the  wife,  or  upon  the  husband  in 
her  right,  and  whether  in  possession, 
reversion,  remainder,  contingency,  or 
expectancy,  the  husband  womd  settle, 
or  concur  with  the  wife  in  settling, 
such  future  portion,  real  or  personal 
estate,  upon  the  trusts  declarea  by  the 
settlement  concerning  the  settled  funds. 
At  the  time  of  the  marriage  the  wife 
was  entitled  under  a  will  to  a  contin- 
gent reversionary  interest  in  personal 
estate  which,  during  the  coverture,  be- 
came vested,  but  did  not  come  into 
possession  until  after  the  coverture  had 
determined  by  the  death  of  the  wife: 

Held,  that  it  was  not  within  the  cove- 
nant.    MatUr  of  MichdCe  Trusts,     711 

See  Corporations^ 

Fraudulent  Transfers,  812, 820  note. 
Trusts  and  Trustees,  817. 


SET-OFF. 

1.  In  an  administration  suit  a  decree  was 
made  against  a  defendant,  and  he  was 
ordered  to  pay  the  costs.  He  changed 
his  solicitor,  and  subsequently  thereto 
a  motion  by  the  plaintiffs  for  leave  to 
issue  an  attachment  for  disobedience  to 
the  decree  and  order  was  refused  with 
costs: 
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Hdd,  that  the  pUintiA  had  a  right  to 
set  dS.   RobarU  r.  Buee,  215,  217  note. 

See  C0U21TKE-CUJM,  483. 


SHERIFF. 
See  BAxnupTCT,  510. 


SPECIFIC  PERFORMANCE. 

1.  The  defendant  purchased  an  estate, 
having  agreed  with  the  plaintiff  that,  if 
he  made  the  parchase,  he  would  cede 
part  thereof  to  the  plaintiff, 

There  was  some  uncertainty  in  the 
memorandum  of  agreement  between 
the  plaintiff  and  defendant  as  to  the 
exact  portion  which  was  to  be  ceded  to 
the  plaintiff 

In  an  action  by  the  plaintiff  for  spe- 
cific performance  of  the  agreement, 

The  court  directed  a  reference  to 
chambers  to  ascertain  what  portion  the 
plaintiff  was  entitled  to,  and  decreed 
that  the  defendant  should  convey  such 
portion  to  the  plaintiff.  ChaUock  y. 
MuUer,  210,  214  noU. 

2.  An  action  was  brought  by  a  company 
for  the  specific  performance  by  the  de- 
fendant of  an  agreement  which  he  had 
entered  into  to  take  2,000  £10  shares 
in  the  company,  and  pay  for  them  in 
such  numbers  and  at  such  times  as 
should  be  required  for  the  purposes  of 
the  company.  His  name  had  been 
placed  on  the  register  of  shareholders, 
and  a  call  had  been  made  upon  him 
which  he  refused  to  pay.  Contempo- 
raneously with  the  agreement  to  take 
the  shares  the  board  of  directors  had 
agreed  with  the  defendant  to  pay  him 
J^,000  in  consideration  of  services  ren- 
dered by  him  to  the  company.  This 
sum  was  to  be  paid  twelve  months 
after  the  shares  should  have  been  paid 
for  in  full.  The  directors  afterwards 
called  on  the  defendant  to  pay  up  the 
full  amount  of  1,000  of  his  shares, 
which  he  refused  to  do.  The  defendant 
alleged  that  the  two  Agreements  formed 
really  only  one  contract  for  the  issue 
of  the  shares  at  a  discount;  that  he 
had  not  rendered  any  services  to  the 


company;  and  that  the  coulfact 
divided  into  two  parts  for  the  ezpreea 
purpose  of  evading  a  provision  of*  the 
company's  articles  of  association  which 
prohibiied  the  directors  from  issuing 
shares  at  a  price  below  par  wiihoat  the 
consent  of  a  eeneral  meeting.  Xo  soch 
consent  had  been  given  to  the  cootnci 
with  the  defendant: 

H^d,  that,  aa  the  defendant  had  acted 
in  collusion  with  the  directors  to  de- 
fraud the  company,  he  could  not  be 
heard  to  set  up  this  frand  for  the  pur- 
pose of  making  invalid  the  agreement^ 
which  was  ex  facie  valid,  to  take  and 
pay  for  the  shares : 

3.  That  as  the  parties  had  contemplated 
a  piecemeal  performance  of  the  one 
agreement,  the  court  could  compel  a 
performance  of  a  part : 

4.  That,  in  the  absence  of  any  proof  of 
malafidee,  the  resolution  of  the  direc- 
tors to  cadi  up  the  amount  of  the 
shares  was  conclusive  evidence  that  the 
money  was  required  for  the  purposes 
of  the  company. 

5.  Specific  performance  of  the  agreement 
to  take  and  pay  for  the  shares  was  ac- 
cordingly decreed.  Odeaea  Tromwaye 
V.  Mendd.  240 


STAY. 

1.  A  partnership  having,  in  an  action 
brought  by  the  plaintiff,  been  by  order 
of  the  court  dissolved,  the  plaintiff 
and  defendants  signed  an  agreement 
of  compromise,  whereby  it  was  agreetl 
that  the  plaintiff  should  be  paid  a  sum 
of  money  for  his  share  in  the  business. 

The  plaintiff  subsequently  repudiated 
the  aCTcement,  and  proposed  to  proceed 
with  tiis  action,  allegins^  that  his  signa- 
ture had  been  obtained  by  fraud  : 

Held,  on  summons  taken  out  by  one 
of  the  defendants,  and  supported  by 
the  co-defendant,  that  the  court  had, 
under  the  Judicature  Act,  1873.  s.  24, 
Bubss.  5,  7,  jurisdiction  to  order  the 
stay  of  all  further  proceedings  in  the 
action : 

2.  Held,  also,  that  as  the  defendants  had 
severed  upon  the  summons,  and  been 
represented  by  four  counsel,  the  coats 
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to  be  paid  by  the  plaintiff  woald  be 
for  one  counsel  only  for  each  defendant. 
£den  y.  Nauh.  9 

8.  S.  commenced  an  action  in  the  Com- 
mon Pleas  Division  against  D.,  to  re- 
cover a  commission  claimed  for  services 
in  obtaining  payment  of  a  sum  from  a 
foreign  government.  This  sum  was 
being  administered  in  the  Chancery 
l>ivision,  and  S.  commence<l  an  action 
.  in  that  Division  to  establish  a  lieu  on 
D.'s  interest,  and  to  prevent  the  fund 
from  being  paid  away.  In  this  action 
an  order  was  made  for  a  sum  of  £6,000 
to  be  set  apart  in  the  joint  names  of  the 
solicitors  of  the  plaintiff  and  defendant 
to  answer  the  plaintiff's  claim,  and 
all  further  proceedings  were  stayed 
until  after  the  trial  of  the  action  in  the 
Common  Pleas  Division,  and  general 
liberty  to  apply  was  given.  Shortly 
after  this  the  solicitors  of  the  plaintiff 
and  defendant,  by  Uie  authority  of 
their  clients,  came  to  a  definite  arrange- 
ment by  letter  as  to  the  amount  of  the 
plaintiff's  claim.  The  plaintiff  then 
applied  for  directions  that  this  amount 
might  be  paid  to  him  out  of  the  fund 
set  apart : 

Held,  by  Malins,  V.C.,  that  the  court 
had  no  authority  to  make  such  an  order, 
as  it  would  thereby  be  enforcing  a  com- 
promise of  an  action  in  the  Common 
Pleas  Division,  but  held  on  appeal  that 
the  court  had  jurisdiction  to  make  the 
order.     Scully  v.  Dundonald.  651 


STIPULATION. 
See  Stay,  9. 


STOCKHOLDERS. 

1.  The  proprietor  of  a  newspaper  agreed 
with  a  company  to  insert  a  series  of 
advertisements  in  consideration  of  sev- 
enty-five fully  paid-up  shares  in  the 
company.  Fully  paid-up  shares  were 
accordingly  allotted  to  him,  but  no 
contract  was  registered,  as  required  by 
the  Companies   Act,  18A7,  s.  26.     I^ 

■  sent  the  company  a  receipted  bill  and 
inserted  the  advertisements.  The  com- 
pany was  afterwards  ordered  to  be 
wound  np : 


ffeld,  that,  as  at  the  time  of  the  allot- 
ment there  was  no  debt  payable  to  the 
allottee  in  cash  by  the  company,  the 
case  was  not-  within  Spargo*»  Ccu^e; 
for  that  the  allottee  could  not  have  sus- 
tAined  a  plea  of  payment  in  an  action 
by  the  company  for  calls,  and  that  he 
must  therefore  oe  placed  on  the  list  of 
contributor!  es  as  a  holder  of  shares  on 
which  nothing  had  been  paid.  Matter 
of  Churchy  etc,  174 

2.  A  petition  for  winding  up  a  company 
may  be  presented  by  persons  who  nave 
obtained  a  decree  of  the  court  ordering 
the  company  to  allot  them  shares  and 
to  register  them  as  shareholders,  al- 
thougn  their  names  are  not  on  the 
register  at  the  time  of  the  presentation 
of  the  petition.  Matter  of  Parent 
Sleam,  etc.  430 

8.  A  company  was  formed  for  working  a 
mine  in  Cornwall,  the  purchase-money 
for  which  was  to  be  paid  in  fully  paid- 
up  shares  to  be  allotted  to  the  vendor 
or  his  nominees.  On  the  18th  of  Jan- 
uary the  memorandum  and  articles  and 
the  contract  with  the  vendor  were  sent 
down  by  post  from  London  to  be  regis- 
tered in  Cornwall.  On  the  following 
day  the  directors  met  in  London,  in 
the  belief  that  all  the  documents  had 
been  registered,  and  the  vendor  nomi- 
nated the  allottees  of  his  paid-up  shares, 
and  the  directors  resolved  that  they 
should  be  allotted  accordingly.  On 
the  next  day  the  managing  director, 
finding  that  although  the  memorandum 
and  articles  had  Been  registered  the 
contract  had  not  been  registered,  told 
the  secretary  not  to  issue  certificates 
nor  allow  any  dealings  with  the  shares 
till  it  had  been  registered.  The  con- 
tract was  'registered  on  the  26th  of 
January.  No  register  of  shareholders 
nor  any  books  of  the  company  were  in 
existence  till  after  the  26th,  but  be- 
fore that  day  some  of  the  paid-up 
shares  had  been  transferred.  No  cer- 
tificates were  issued,  nor  was  anything 
further  done  by  the  company  with 
reference  to  the  shares  till  after  the 
26th.  The  books  were  afterwards 
made  up,  treating  the  shares  as  allot- 
ted on  the  19th,  and  registering  the 
transfers  as  made  on  the  days  on  which 
they  bore  date : 

field,  that  the  shares  were  not  to  be 
considered  as  issued  before  the  regis- 
tration of  tive  contract,  and  that  they 
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were  to  be  treated  as  fully  paid-up 
shares.     Clark^$  Caae.  532 

See  Bknktoudit  Socbtt,  776. 

COSFOEATIONS,  272. 

Srscmc  Puupormahcb,  240. 
Ultba  Volb^  574. 


STORAGE. 
Bee  IdKS,  856. 


SUPPORT. 
See  Paett  Walls,  765,  77S  noU, 


SURETIEa 
See  Coin>inoK,  9,  20  note. 

PRUCCIPAL  AND  SuUTTT. 


SURPLUS  HONEYS. 
See  TausTS  and  Taosms,  228. 


SURVIVORS. 

See  PAanraasaiP,  409,  416  note. 
Wills,  620. 


T. 

TAIL. 
See  TnrAirr  nr  Tail,  526. 


TENANTS  IN  COMMON. 

See  Paett  Walls,  765,  778  note. 
Wills,  397. 


TENANT  IN  TAIL. 

1.  In  tlie22d  section  oltiie  fines  and  Re- 
coveries Act  (3^4  Wia  4,  CL  74), 
whidi  points  out  the  person  who  shall 
be  protector  of  the  sctUementy  the 
*' owner  of  the  prior  estate*  is  the  per- 
son who  is  entitled  under  the  scttlemcst 
to  the  beneficial  enjoyment  of  the  rents 
and  profits. 

In  a  will  made  before  ihe  passing  of 
the  set  the  testator,  bang  entitled  to 
the  equity  of  redemption  of  a  freehold 
estate,  devised  the  Bsme  to  trustees  and 
their  heirs  to  the  use  of  them  and  their 
heirs  during  tbe  life  of  A.  (a  married 
woman),  in  trust  for  A.  for  her  aeparate 
use,  with  remainder  to  the  use  of  R  in 
tail,  with  renudnders  over.  In  1871, 
the  1^^  estate  being  still  outstanding, 
the  first  tenant  in  tail,  with  the  con- 
Bent  of  A.  as  protector,  diaentsiled  the 
estate: 

^e£(f  (affirming  the  decision  of  Jessel, 
M.R.),  that  the  entul  was  effectually 
barred.  A.,  and  not  the  trustees,  being 
the  proper  protector  of  tbe  settlement. 
Matter  e/  Dudrnme  Ooniraeta.  526 


TENDER. 
See  AGBSDfiscT,  52. 


TITLE 

1.  The  plaintiffs,  bankers  st  Lima,  estab- 
lished a  credit  acency  with  the  Gen- 
eral Company  in  London,  and  agreed  to 
send  remittances  within  ninety  days  to 
cover  drafts.  The  General  Company, 
being  in  difficulties,  obtained  an  ad- 
vance of  money  from  tbe  Peruvian  Bank, 
to  be  repaid  out  of  expected  remit- 
tances from  the  Lima  Aak  to  cover 
bills  then  current,  and  the  Peruvian 
Bank  employed  as  sgents  to  receive  and 
select  from  the  expected  securities,  the 
managing  director  of  the  General  Com- 
pany ana  their  own  managing  director, 
who  had  been,  two  years  previously, 
the  manager  of  the  General  Company, 
and  was  cognizant  of  and  party  to  the 
arrangement  with  the  Lima  Bank.  The 
securities  were  selected  by  and  handed 
over  to  the  Peruvian  Bank  upon  thttr 
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Arrival,  and  the  following  day  the  Qea- 
eral  Company  stopped  payment  and 
was  wound  up  : 

Hdd,  that  tno  Lima  Bank  had  no  title 
to  recover  the  securities  from  the  Peru- 
vian Bank.     Bcmco,  etc.,  v.  Anglo,  etc. 

194 

See  Sale,  510,  614  note. 
Tknant  IK  Tail,  526. 
Vendor  a.vi>  Vendee,  64,  71  note. 


TRADE-MARK. 

1.  The  plaintiff  manufactured  a  fluid 
which  lie  sold  under  the  name  of  *'  Aro- 
matic Bitters,**  and  it  was  described  by 
this  name  upon  the  wrappers  of  the  bot- 
tles in  which  it  was  sold.  It  became, 
however,  generally  known  in  the  market 
by  the  name  of  "  Angostura  Bitters,"  it 
having  been  originally  manufactured  at 
the  town  of  Angostura  in  Venezuela. 
The  name  of  this  town  was  afterwards, 
by  a  decree  of  the  state,  changed  to 
Cuidad  Bolivar.  After  this  change  had 
taken  place,  the  defendant  began  to 
manufacture  in  the  same  town  a  differ- 
ent fluid,  which  he  at  first  sold  uuder 
the  name  of  "  Aromatic  Bitters,**  but, 
having  been  restrained  in  an  English 
colony  from  using  that  name,  he  adopted 
the  name  "Angostura  Bitters,**  and 
placed  it  upon  the  wrappers  of  his  bot- 
tles, also  registering  his  wrapper  at  Sta- 
tioners' Hall.  His  wrappers  were  very 
similar  to  those  of  the  plaintiff,  but  they 
contained  a  statement  that  the  fluid 
was  prepared  b}'  the  defendant  After 
this  the  plaintiff  adopted  the  name 
"  Angostura  Bitters,**  and  placed  it  upon 
his  wrappers,  and  he  brought  an  action 
against  the  defendant,  claiming  an  in- 
junction to  restrain  him  from  imitating 
the  plaintiff's  wrappers,  and  from  using 
the  name  **  Angostura  Bitters."  At  the 
time  when  the  action  was  brought  the 
plaintiff  had  ceased  to  carry  on  his 
manufacture  at  Cuidad  Bolivar : 

Held,  upon  the  evidence,  that  the  de- 
fendant had  been  guilty  of  an  attempt 
to  deceive,  and  that,  though  he  could 
not  be  restrained  from  using  the  name 
"  Angostura  Bitters,'*  in  case  he  should 
ever  discover  the  plaintiff's  secret,  and 
manufacture  the  same  fluid,  yet  he  must 
be  restrained  from  using  the  name  so  as 
to  deceive  the  public  into  the  belief 
that  his  fluid  was  the  plaintiff's. 

g5  Eng.  Rep.  113 


2.  It  was  alleged  by  the  defendant  that  the 
plaintiff  was  disentitled  to  relief,  be- 
cause, at  the  time  of  the  trial,  he  was 
using  wrappers  which  contained  a  mis- 
representatioa  The  plaintiff  did  not 
begin  to  use  those  wrappers  until  after 
the  action  had  been  brought: 

Held,  that  there  was  in  fact  no  mis- 
representation in  the  wrappers  in  ques- 
tion, but  that,  even  if  there  had  been, 
a  misrepresentation  not  made  tiU  after 
the  commencement  of  the  action  would 
not  have  affected  the  plaintiff's  title  to 
relief,     ^ert  v.  Fmdlater.  21 

S.  Where  the  inventor  of  a  new  substance 
has  given  to  it  a  name,  and,  having 
taken  out  a  patent  for  his  invention, 
has,  during  the  continuance  of  the  pat- 
ent, alone  made  and  sold  the  substance 
by  that  name,  he  is  nevertheless  not 
entitled  to  the  exclusive  use  of  that 
name  after  the  expiration  of  the  patent. 
lAnoUiim,  etc.,  v.  Nairn.  48 

4.  The  plaintiff  was  the  owner  of  and 
worked  all  the  collieries  in  the  parish 
of  R.  in  Somersetshire,  and  owned  all 
the  coal  in  that  parish,  with  a  small  ex- 
ception. She  carried  on  the  business 
of  working  the  collieries  and  selling  the 
coal  in  her  own  name,  adding  to  it  on 
her  wagons  and  bill-heads  the  words  "  R. 
CoUieries."  The  defendants,  from  1 868, 
carried  on  at  R.  the  business  of  coal 
merchants  as  the  "R.  Coal  Co.,"  having 
depots  at  various  railway  stations  in 
the  south  and  west  of  England,  at  which 
they  sold  different  kinds  of  coal.  They 
became  in  1876  the  lessees  of  and 
worked  a  colliery  outside  the  parish  of 
R.,  but  in  a  district  or  basin  in  which 
coal  was  raised  similar  to  that  raised 
within  the  parish,  coal  raised  in  the 
district,  but  outside  the  parish,  being 
known  in  the  market  as  R.  coal.  In 
1873  the  defendants  began  to  sell  coals 
at  G.  in  Surrey,  by  means  of  a  local 
agent,  and  in  1875  they  bought  the 
good-will  of  a  retail  coal  dealer  named 
C.  at  G..  who  had  become  bankrupt. 
They  then  advertised  themselves  in  the 
Surrey  newspapers,  and  otherwise  in 
the  neighborhood,  as  "  The  R.  Colliery 
Proprietors  and  Factors,  Coal  and  Coke 
Merchants  (late  C.  <b  Co.),"  and  offered 
to  supply  coal  of  every  description  di- 
rect from  the  collieries : 

Held,  that  the  defendants  were  not 
entitled  to  use  the  name  "  The  R.  Col- 
liery Proprietors,"  unless  and  until  they 
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acquire  a  cr>Uierj  within  the 
of  R.,  or  to  use  any  style  im- 
that  their  coal  came  from  the 
of  K.»  unless  and  until  they 
become  authorized  to  sell  coab 
from    a    colliery   within    that 


roittee    have  proceeded    oa    a 
principle.  MaUtr  of  Orr  Etnn^$ 
mark. 

See  LiKf,  356. 
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6.  ffeld^  also,  that,  the  acta  of  the  defend- 
ants bein^  calculated  to  induce  pur- 
chasers to  believe  that  the  defendants 
were  selling  the  plaintifTs  coal,  it  was 
not  necessary  for  the  plaintiff  to  prove 
any  instance  of  actual  deception,  or  any 
actual  damage.  Braham  y.  Beachim.   55 

6.  The  plaintiffs  were  the  publishers  of 
a  work  intituled  "  Hemy*8  Royal  Mod- 
ern Tutor  for  the  Pianoforte,**  a  revised 
edition  of  which  had  been  brought  out 
in  1867,  and  which  was  well  known  and 
had  an  extensive  sale,  but  was  not  so 
registered  as  to  secure  copyright.  In 
1874  the  defendant  employed  Hemy  to 
revise  an  old  work,  intituled  "Jousse's 
Royal  Standard  Pianoforte  Tutor," 
which  had  formerly  been  in  high  re- 
pute, but  had  entirely  fallen  into  dis- 
use. This  revised  work  the  defendant 
brought  out  under  the  title,  "  Hemy's 
New  and  Revised  Edition  of  Jousse's 
Royal  Standard  Pianoforte  Tutor,**  the 
word  "Hemy's,**  both  on  the  outside 
of  the  book  and  on  the  title-pa^e,  be- 
ing printed  in  much  larger  and  more 
conspicuous  type  than  any  other  of  the 
words : 

Held,  by  Malins,  V.C,  and  by  the 
Court  of  Appeal,  that  the  plaintiffs  were 
entitled  to  an  injunction  restraining  the 
defendant  from  offering  his  work  for 
sale  with  its  present  form,  title-page, 
and  cover,  or  any  other  form,  title  page, 
or  cover,  calculated  to  deceive  persons 
into  the  belief  that  it  was  the  plaintiffs* 
work.     MetzUr  v.  Wood.  517 

7.  When  a  label  for  cotton  goods,  which 
had  been  used  as  a  trade  mark  before 
the  passing  of  the  Trade  Marks  Regis- 
tration Act.  1875,  has  been  placed  by 
the  Committee  of  Experts,  appointed 
under  the  59th  Rule  of  the  Rules  for 

'  Registration  of  Trade-Marks,  in  the  sec- 
ond class,  as  not  being  a  trade-mark 
as  defined  by  the  act,  the  decision  of 
the  committee  is,  in  general,  final; 
and  a  judge  of  the  Chancery  Division 
ought  not  to  order  the  registration  of 
such  label  except  under  special  circum- 
stances ;  aSj  for  instance,  that  the  com- , 


TRUSTS  AND  TRUSTEES. 

I.  By  a  marriage  settlement  land  of  the 
husband  was  oonTeyed,  *'  for  making  a 
provision "  for  the  wife  and  the  iasoe 
of  the  intended  marriage,  to  such  uses 
as  the  husband  and  wife  should  during 
their  joint  lives  by  deed  appoint,  re- 
mainder to  the  use  of  the  husband  for 
life,  remainder  to  the  use  of  the  wife 
for  life,  remainder  to  the  use  of  the 
children  of  the  marriage  as  the  hus- 
band and  wife  should  by  deed  jointly 
appoint,  or  as  the  survivor  should  by 
deed  or  will  appoint,  and,  in  default  of 
appointment,  to  the  use  of  the  chil- 
dren in  equal  shares  as  tenants  in  com- 
mon in  fee,  and,  if  but  one  child,  to 
the  use  of  that  one  child  in  fee,  with  an 
ultimate  remainder  in  delault  of  chil- 
dren to  the  use  of  the  heirs  and  aasigns 
of  the  husband.  There  was  a  proviso 
that  the  grantees  to  uses  and  the  sur- 
vivor of  them,  and  the  executors  and 
administrators  of  the  survivor,  their  or 
his  assigns,  should,  after  the  death  of 
the  survivor  of  the  husband  and  wife, 
and  during  the  respective  minorities  of 
any  of  their  children,  receive  the  renta 
of  the  share  of  such  child  or  children, 
and  should,  after  providing  for  his,  her. 
or  their  maintenance  and  education,  in- 
vest the  surplus  (if  any)  as  therein  men- 
tioned, and  accumulate  the  same  in 
trust  for  the  persons  who  should  ulti- 
mately become  absolutely  entitled  tit 
the  shares  from  which  the  same  should 
have  proceeded.  No  money  fiind  (oth- 
er than  these  accumulations)  was  in- 
cluded in  the  settlement,  and  it  con- 
tained no  power  of  sale.  Some  years 
after  the  solemnixation  of  the  "mar- 
riage the  husband  and  wife  mortgaged 
the  property.  The  mortgage  deed  con 
tained  a  recital  of  the  setUement.  and 
a  recital  that  the  husband  and  wife  had 
requested  the  mortgagee  to  lend  them 
£600  on  the  security  of  the  property, 
which  he  had  agreed  to  do,  but  it  con- 
tained no  other  recital,  and  by  it  the 
husband  and  wife,  in  exercise  of  their 
joint  power,  appointed  the  property  to 
the  use  of  the  mortgagee  in  fee,  hut 
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subject  to  a  proviso  for  redemption  on 
payment  of  the  mortgage  money.  The 
proviso  was  for  reconveyance  of  the 
property  to  the  uses  of  the  settlement. 
The  mortgage  contained  a  power  for 
the  mortgagee  to  sell  the  property,  and 
a  declaration  that,  in  case  the  property 
or  any  pari  of  it  should  be  sold  under 
the  power,  the  mortgagee  should,  after 
paying  the  expenses  of  sale  and  the 
prmeipal  and  interest  due  upon  the 
mortgage,  pay  over  the  surplus  (if  any) 
to  the  husband,  his  heirs,  executors, 
administrators,  or  assigns.  After  the 
death  of  the  husband  the  mortgagee  sold 
tlie  whole  of  the  property,  ana,  after 
payment  of  expenses  and  the  mort- 
gage debt  and  interest,  there  remained 
a  surplus  in  his  hands  : 

Held,  that  there  was  no  resulting 
trust  of  the  surplus,  but  that  the  hus- 
band's personal  representative  was  en- 
titled to  it  as  part  01  his  personal  estate. 
Jones  v.  Davies.  228 

2.  In  an  action  for  sale  and  partition,  the 
plaintiffs  were  trustees  for  sale  of  two- 
thirds  of  certain  leasehold  property, 
and  the  defendants  were  trustees  for 
sale  of  the  remaining  third  part  after 
the  death  of  a  tenant  for  life.  The 
cetluM  que  trust  not  being  parties  : 

Ifelal  that  the  trustees  for  sale  suf- 
ficiently represented  their  cestuis  qtie 
trust,  and  a  sale  and  partition  were  di- 
rected without  notice  to  the  parties  ben- 
eficially interested.       8t€u:e  v.    Oa^e. 

421 

3.  A  mortgagee  of  a  share  of  the  proceeds' 
of  a  real  estate  devised  in  trust  to  sell 
and  to  invest  the  proceeds  in  govern- 
ment or  real  securities,  commenced  an 
action  against  the  mortgagor  and  the 
trustee  of  the  will,  alleging  that  the 
Dioney  had  been  invested  upon  im- 
proper securities.  An  order  was  made 
directing  accounts  and  inquiries,  and 
reserving  further  consideration.  {Short- 
ly afterwards  the  trustee  paid  into 
court  the  amount  of  the  mortgaged 
share,  and  paid  to  the  other  benefi- 
ciaries their  shares.  The  certificate 
found  these  payments,  and  as  to  the 
mode  of  investment  stated  simply  that 
the  money  had  been  invested  on  mort- 
gage of  leaseholds.  On  further  con- 
sideration the  plaintiff  did  not  give 
notice  to  read  the  evidence  used  in 
chambers.  Hall,  V.C.,  declined  to  hear 
the  evidence  taken  in  chambers,  held 
that  on  the  finding  in  the  certificate 


the  investment  was  not  shown  to  be 
improper,  and  that  the  action  was  un- 
necessary, and  made  an  order  giving 
the  trustee  his  costs,  and  costs,  charges, 
and  expenses  out  of  the  fund  in  court : 
Heldf  by  the  Court  of  Appeal, 

1.  That  as  the  order  gave  the  trus- 
tee costs,  charges,  and  expenses,  not 
being  costs  of  suit,  it  was  not  simply 
an  order  as  to  costs  within  the  dis- 
cretion of  the  court,  and  was  subject  to 
appeal : 

2.  That  the    case  was    one   where 
*  leave  to  adduce  further  evidenoe  on 

the  appeal  ought  to  be  given,  so  as  to 
bring  nefore  the  court  full  information 
as  to  the  nature  of  the  investments  : 

8.  That  under  a  trust  to  invest  in 
real  securities  an  investment  on  mort- 
gage of  leaseholds  is  improper,  unless 
the  leaseholds  are  for  a  long  term  of 
years  at  a  peppercorn  rent  without 
onerous  covenants  : 

4.  That  the  order  of  the  Vice-Chan- 
cellor as  to  costs  being  made  on  the 
ground,  which  was  established,  that 
the  fiind  never  had  been,  nor  had  been 
believed  by  the  plaintiff  to  be,  in  dan- 
ger, and  that  the  action  was  therefore 
unnecessary  and  improper,  ought  not 
to  be  interfered  with ;  and  that  as  the 
other  beneficiaries  had  had  no  benefit 
from  the  action,  the  costs  were  prop- 
erly payable  out  of  the  plaintiff's 
share.    Joftea  v.  ClieMuU.  444 

4.  A  testator  by  will  gave  all  his  residue 
^    to  trustees  upon  trust  to  invest  in  the 

parliamentary  stocks  or  funds,  or  upon 
real  securities ;  and  the  will  contained 
a  proviso  that  as  often  as  the  trustees 
should  think  it  expedient  so  to  do, 
they  might  sell  out,  transfer,  or  other- 
wise vary  any  of  the  trust  moneys, 
funds,  and  securities,  and  invest  the 
same  in  or  on  any  other  funds  or  secu- 
rities whatsoever: 

Held,  that  the  sale  of  New  £8  per 
Cent.  Annuities  and  the  investment  of 
the  proceeds  in  Russian  railway  and 
Egyptian  bonds  was  authorized,  and 
not  a  breach  of  trust 

• 

5.  Each  of  two  trustees  retained  posses- 
sion of  a  moiety  of  bonds  held  in  trust, 
and  which  passed  by  delivery,  and  one 
trustee  committed  a  breach  of  trust  • 

Held^  that  the  other  trustee  was  liable 
to  make  good  the  loss  sustained.  Lmois 
V.  Nobbs,  002,  506  uote. 
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6.  A  testator  bequeathed  the  residue  of 
his  personal  estate  to  three  trustees, 
R.,  L.,  and  I.  (who  were  also  his  execu- 
tors), upon  trust  to  invest  the  same, 
and  to  pay  the  income  to  his  widow 
for  her  life,  and  after  her  death  "  to  lay 
out  and  invest  or  retain  invested  "  £860, 
and  to  pay  the  income  of  £500,  part 
thereof,  to  his  daughter  M.  for  her  life, 
with  remainder  to  her  children,  and 
upon  trust  to  pay  the  income  of  the  re- 
maining £350  to  his  daughter  B.  for 
her  life,  with  remainder  to  her  chil- 
dren. And,  in  the  event  of  the  death 
of  his  daughter  M.  without  issue,  her 
share  was  to  be  divided  among  L.,  I., 
and  B.  The  testator  died  in  December, 
1854)  and  his  widow  died  in  June, 
1856.  The  dai^hter  M.  died  in  Jan- 
uary, 1859,  without  issue.  After  the 
death  of  the  widow,  R.  began  to  pay 
interest  to  B.  on  £350,  and  after  the 
death  of  M.  on  £516  13«.  4d.  (ie.,  on 
the  £350  and  one-third  of  the  £500). 
and  continued  the  payment  half-yearly 
until  his  death,  which  took  place  in 
September,  1 863.  Part  of  the  esUte  of 
the  original  testator  consisted  of  a 
sum  of  £1,200  lent  upon  mortgage. 
Before  the  death  of  R.  £700,  part  of 
this  sum,  had  been  paid  off  by  the 
mortgagor  in  instalments.  For  some 
of  these  instalments  R.  alone  gave  re- 
ceipts, and  he  joined  in  the  receipts  for 
others.  Aft«r  R.'s  death,  J.,  one  of 
his  executors,  continued  to  pay  interest 
to  B.  on  £516  13«.  4d.  until  June,  1874, 
when  the  pa3'ment  ceased.  He  made 
these  payments  with  the  knowledge 
of  his  co-executors  and  of  the  persons 
beneficially  interested  in  R.'s  estate, 
and  the  payments  were  admitted  as 
proper  deductions  upon  a  half-yearly 
settlement  of  the  accounts  of  the  in- 
come of  R.'s  estate  made  between  the 
executors  and  the  beneficiaries.  The 
£500  remaining  due  on  the  mortgage 
was  paid  off  by  instalments  after  the 
death  of  R.,  the  receipts  for  the  instal- 
ments being  signed  by  his  executor  J., 
as  "  for  the  executors  '^or  "  for  the  trus- 
tees **  of  the  original  testator.  J.  paid 
one- third  of  the  £500  to  L..  and  another 
third  to  I.,  and  retained  the  remaining 
one-third,  in  1877  B.  commenced  an 
action  against  the  executors  of  R  alone, 
claiming  to  have  the  sum  of  £516  13«. 
4d.  and  the  arrears  of  income  made 
good  out  of  the  estate  of  R. : 

Held,  by  Fry,  J.,  that,  as  R.'s  execu- 
tors could  not  properly  have  paid  in- 
terest to  B.  after  his  death,  unless  the 


executors  of  the  original  testator  had 
assented  to  the  legacy  and  had  set 
apart  in  the  hands  of  R.  a  fund  to  meet 
it,  it  must  be  assumed  that  such  an  ap- 
propriation had  been  in  hct  made  : 

7.  And,  therefore,  that  B.  was  entitled  to 
sue  the  executors  of  R.  alone,  without 
making  the  other  trustees  of  the  origi- 
nal testator  parUea. 

8.  And  the  executors  of  R.,  adraitting 
assets,  were  ordered  to  make  good  the 
£516  18«.  id.,  with  the  arrears  of  In- 
come, out  of  his  estate. 

9.  On  appeal  the  defendants  waived  the 
objection  as  to  want  of  parties,  and  the 
judgment    of   Fry,  J.,    was   affirmed. 

WiUon  v.  Moda.  676 

10.  A  testator  gave  his  wife  the  whole  of 
his  real  and  personal  property  for  her 
sole  use  and  benefit,  and  continued,  **  It 
is  my  wish  that  whatever  property  my 
wife  might  possess  at  her  death  be 
equally  divided  between  my  childr^i " : 

Held,  that  this  was  not  a  gift  coupled 
with  a  trust,  and  that  the  widow  took 
an  absolute  interest  in  the  property. 
PamaU  v.  Parmdl,  801,  802  note. 

m 

11.  Trustees  of  settlements  coming  within 
the  operation  of  Lord  St.  Leonardi^ 
Act,  1860  (23  <fc  24  Vict  c  88),  may 
invest  the  trust  funds  in  any  securities 
in  which  cash  under  the  control  of  the 
court  may  be  invested,  notwithstand- 
ing prohibitive  or  restrictive  words  in 
the  instrument  creating  the  trust. 
MaUer  of  Wedderl»im*9  Tnuts.         816 

12.  A  husband  by  deed-poll  recited  as 
follows :  *'  Whereas  I  am  beneficially 
possessed  of  the  ground  rents  hereby 
intended  to  be  settled,"  and  oontinaea 
as  follows  :  '*  I  do  hereby  settle,  assign, 
transfer,  and  set  over  unto  my  wife  as 
though  she  were  a  single  woman,"  sev- 
eral leasehold  houses  and  the  gruand 
rents  thereof. 

The  deed  was  voluntary : 

Hdd,  that  this  deed  was  not  vmd  as 
being  an  intended  assignment  from 
husband  to  wife,  but  operated  as  a  dec- 
laration of  trust.  Badddey  v.  Bttdd^ 
Uy,  817 

18.  A  sale  out  of  court  may  be  directed 
under  the  Settled  EsUtes  Act,  1877. 
tlie    purchase-money    being    brought 
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into  court;  and  sach  a  sale  may  be 
authorized  to  be  made  by  public  auc- 
tion or  private  contract,  subject  to  a 
reserved  price  to  be  fixed  by  the  judge 
in  chamber&  MaUer  of  Adamis  Es- 
tates. 819 

See  bHABiTY,  466,  485. 
Insitraxok,  Lifb,  778. 
mortgaoe  fobkclosurb,  392. 
Novation,  627,  636  note. 
Precatory  Trusts,  469,  462  nbte, 
Specifio  Performance,  210,  214  tiote. 
Wills,  897. 


u. 

ULTRA  VIRES. 

1.  The  B.  N.  Company  was  an  insurance 
company  established  with  £10  shares, 
under  a  deed  of  settlement  which  pro- 
vided that  every  instrument  whereby 
the  company  became  liable  to  pay 
money  should  contain  a  clause  limiting 
the  liability  of  shareholders  to  the 
amount  payable  on  their  shares.  The 
deed  contained  a  power  to  the  com- 
pany, with  the  sanction  of  an  extraor- 
dinary general  meeting,  to  purchase 
the  business  of  any  other  company  of 
a  similar  nature,  upon  such  terms  as 
the  meeting  should  tnink  fit.  The  com- 
pany resolved  to  purchase  the  business 
of  the  B.  0.  Company,  an  insurance 
company  whose  capital  was  divided 
into  £50  shares,  on  each  of  which  £5 
had  been  paid,  and  whose  deed  of  set- 
tlement contained  no  power  to  sell  the 
business.^  The  transaction  was  com- 
pleted by  purchasing  the  shares  of  the 
B.  C.  Company,  which  were  transfer- 
red to  various  ofiScers  of  the  B.  N. 
Company.  Subsequently  a  deed  was 
executed  by  which  these  transferees 
transferred  their  shares  to  the  B.  N. 
Company,  and  thereupon  that  company 
was  entered  on  the  register  of  sharehold- 
ers of  the  B.  C.  Company,  and  remained 
so  registered  for  some  years.  This  deed 
was  never  sanctioned  by  a  general 
meeting  of  the  B.  N.  shareholders.  An 
order  having  been  made  for  winding 
up  the  B.  C.  Company: 

«  Held,  that  the  transfer  of  the  shares 
to  the  B.  N.  Company  was  ultra  viree 
and  invalid,  and  that  the  B.  N.  Com- 


pany could  not  be  placed  on  the  list 
of  contributories  of  the  B.  C.  Company. 

By  the  European  Arbitration  Act, 
1875,  it  was  enacted  that  as  regards 
any  determination  or  order  given  or 
made  before  the  passing  of  the  act,  no 
appeal  should  lie  therefrom  unless  the 
arbitrator  expressly  certified  in  writing 
that  by  reason  of  differences  between 
previous  decisions  on  matters  of  prin- 
ciple it  was  desirable  that  an  appeal 
should  be  brought : 

Held,  tha^  a  formal  certificate  from 
the  arbitrator,  and  not  a  mere  expres- 
sion of  opinion,  was  necessary  to  give 
the  Court  of  Appeal  jurisdiction ;  and 
that  differences  between  previous  de- 
cisions referred  to  decisions  before  the 
passing  of  the  act.  Matter  of  European 
Society  ArbitraHon,  574 

See  Corporations,  822,  831  note. 


V. 


VENDOR  AND  VENDEE. 

1.  Under  the  terms  of  a  lease  the  land 
lord  covenanted  to  insure,  and  the  ten- 
ant had  the  option  to  purchase  for  a 
fixed  sum.  Before  the  time  for  exer- 
cising the  ontion,  the  buildings  de- 
mised were  ournt,  and  the  landlord 
received  the  insurance  money.  The 
tenant  then  exercised  his  option  to  pur- 
chase and  claimed  the  insurance  money 
as  part  of  his  purchase  : 

field,  that,  under  the  circumstances, 
the  tenant  had  no  claim  to  the  insur- 
ance money.     Edwards  v.  West.      64, 

71  note. 

2.  A  bankrupt  had,  before  adjudication, 
the  purchaser  having  had  no  notice  of 
any  act  of  bankruptcy,  contracted  to 
sell  some  leasehold  property,  and  had 
received  a  deposit  in  respect  of  the 
purchase,  money.  After  the  adjudica- 
tion had  been  made,  but  before  it  had 
been  advertised,  the  purchaser,  having 
no  notice  of  the  adjudication,  paid  the 
remainder  of  the  purchase-money  to 
the  bankrupt : 

Held  (reversing  the  decision  of  the 
Registrar),  that  the  trustee  in  the  bank- 
ruptcy could  not  be  compelled  to  as- 
sign the  lease  to  the  purchaser  except 
upon  the  terms  of  his  paying  the  pur- 
chase-money. 
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8.  Whether,  if  the  lease  had  been  as- 
signed before  the  adjudication,  but  a 
part  of  the  purchase-money  bad  not 
Deen  paid,  and  the  purchaser  had,  after 
the  adjudication,  paid  it  to  the  bank- 
rupt, without  notice  of  the  adjudicar 
tion,  he  could  have  been  compelled  to' 
pay  it  over  again  to  the  trustee,  qucere. 

4.  Observations  per  James,  L.J.,  on  the 
practice  of  delaying  advertisements  of 
adjudications.      Matter  of  Rabindge. 

860,  854  noU. 

See  Salk,  610,  624  noU. 


w. 


WAGERS. 


See  Illsoal  Contract,  647,  660  note. 


WAIVER. 

See  AoooBD  and  Satisfaction,  284. 
Principal  and  Agent,  284. 


WAY. 

1.  Defendant,  the  owner  of  a  house  with 
a  gateway  and  a  paved  road  under  it 
leading  to  a  paved  yard,  and  a  vacant 
piece  of  ground  at  the  rear,  agreed  to 
grant  to  the  plaint!  flf  a  lease  of  the 
house  and  vacant  ground  and  the  ap- 
purtenances, with  power  to  erect  on 
the  vacant  ground  a  workshop  for  the 
purposes  of  his  business  as  a  gas  engi- 
neer, and  it  was  stipulated  that  the 
plaintiff  should  not  obstruct  the  gate- 
way, except  for  the  purposes  of  ingress 
and  egress.  The  workshop  was  erected, 
and  the  only  access  to  it  by  vehicles 
was  through  the  gateway  and  over  the 
yard  which  were  also  tlic  only  rtj»- 
jiroach  to  the  stables  of  the  defendant, 
11^' ho  carried  on  business  in  adjoming 
premises.  The  defendant's  vans,  before 
the  agreement  was  entered  into,  had 
often  stood  in  the  yard  when  not  in 
use.  The  plaintiff  now  alleged  that 
the  defendant  blocked  up  tlie  gateway 
and  yard  with  his  vans,  and  prevented 


the  access  of  carts  and  Tehidee  to  his 
workshop : 

Held,  that,  under  the  agreement,  the 
plaintiff  had  an  implied  right  of  way 
through  the  gateway  and  over  the  vai^ 
for  the  reasonable  purposes  of  his  oofA- 
ness ;  that  such  right  was  general  and 
not  restricted ;  and  that  he  was  enti- 
tled to  an  injunction  to  restrain  the  de- 
fendant's obstruction.  Cannon  r.  Vtl- 
lare.  884,  392  noie. 


WHARFINGER. 


See  Lien,  856. 


WILLS. 

1.  A  testator  gave  his  residuary  estate  Ut 
his  wife  for  life,  and  after  her  decease 
to  such  of  the  children  of  his  two  late 
sisters  as  should  survive  his  said  wife 
and  should  attain  twenty -one  or  marry, 
in  equal  shares;  but  in  case  any  of 
such  children  should  be  dead  at  his 
(the  testator's)  decease,  then  he  directed 
that  such  issue  should  take  the  share 
of  their  deceased  parent : 

^«M  (affirming  the  decision  of  Bacon, 
y.C),  that  the  gift  to  the  issue  of  de- 
ceased children  was  a  substitutionary 
gift,  and  that  the  issue  of  a  child  who 
was  dead  at  the  date  of  the  will  could 
take  nothing.     Went  v.  Orr,  119 

2.  A  testator  who  died  in  1852,  g^ve  free- 
hold and  leasehold  estates  to  trustees 
upon  trust  for  his  wife  for  life  or  second 
marriage,  and  in  case  she  should 
marry  again,  then  from  and  after  that 
event,  during  the  remainder  of  her  life, 
in  trust  to  receive  the  rents  and  to  hold 
the  same  during  her  life  upon  the  tru:^ts 
thereinafter  mentioned,  and  after  hor 
death  to  the  use  of  G.  abi>f>Iuti'l} .  He 
then  gave  his  personal  estate  to  the 
same  trustees,  and  directtnl  th«»ni  lo 
pa}'  the  income  to  his  wife  durinp^  hor 
widdwluNKl,  but  if  she  should  marry 
ui^ain.  (hen  from  and  after  rtuch  mar- 
ria<^  all  these  b^Kjucsts  in  her  favnr 
were  to  cease,  and  in  lieu  thereof  they 
were  to  pay  her,  out  of  the  rents  and 
income,  an  annuity  of  £500,  and,  dur- 
ing her  life,  U)  invest  the  surplus  (if 
any) ;  and  after  her  decease  such  trust 
moneys,  -surplus,  rents,  funds,  and  ac- 
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cumulations  of  income  were  to  be  dis- 
posed of  by  the  trustees  in  paying 
certain  legacies;  and  the  residue  he 
gave  to  T.  M.  absohitel}'.  The  widow 
married  again  in  1854.  Her  annuity 
had  been  paid,  as  well  as  the  debts 
and  legacies,  and  since  her  marriage 
the  residue  of  the  rents  and  income  had 
been  invested  and  accumulated  : 

HeJd  (affirming  the  decision  of  Hall, 
y.C.)>  that  as  to  the  surplus  rents  and 
income  which  would  accrue  between 
the  expiration  of  twenty-one  years 
from  the  te8tator*s  death  and  the  death 
of  his  widow,  there  was  an  intestacy ; 
and  that  T.  M.  was  not  entitled  during 
the  life  of  the  widow  to  ask  for  pay- 
ment of  the  accumulated  funds,  subject 
to  provision  bein^  made  for  payment 
of  the  annuity  and  legacies.  Weatfter- 
oUy.  ThomburgK  262 

8.  A  testatrix  devised  real  estate  to  two 
persons,  their  heirs  and  assigns,  as  ten- 
ants in  common,  for  their  personal  use 
and  benefit,  without  any  restriction, 
trust,  or  condition  whatever.  One  of. 
the  devisees  was  a  mere  acquaintance 
of  the  testatrix,  and  the  other  was  her 
solicitor,  who  prepared  her  will  and 
to  whom  she  expressed  her  intention 
of  leaving  her  property  to  charitable 
purposes.  The  solicitor  informed  her 
that  such  a  devise  would  not  be  legal, 
and  this  absolute  gift  was  then  exe- 
cuted. No  undertaking,  express  or  im- 
plied, was  given  by  the  devisees  to 
accept  a  charitable  trust,  though  the 
testatrix  probably  expected  that  the 
devisees  would  apply  the  property  to 
some  good  and  useful,  but  not  necessa- 
rily charitable,  purpose : 

Held,  that  whatever  might  have  been 
the  wish  or  expectation  of  the  testatrix, 
the  devisees  were  not  bound  by  any 
secret  trust  to  carry  out  such  inten- 
tion, but  were  free  to  dispose  of  the 
property  as  they  pleased ;  and  an  ac- 
tion claiming  to  have  the  devise  de- 
clared void  was  dismissed. 

4.  One  of  the  devisees  had  no  intimation 
during  the  life  of  the  testatrix  that  she 
had  devised  property  to  him : 

Hdd,  that  the  gift  to  him,  as  one 
of  two  tenants  in  common,  would  not 
have  been  void  even  if  a  secret  charita- 
ble trust  had  been  proved  with  regard 
to  the  other  devisee,  though  it  would 
have  been  so  in  the  case  of  joint  tenants. 
Rowhotham  y.  DunneU.  397 


5.  A  testator  devised  freeholds  in  Dor- 
setshire upon  certain  trusts,  and  be- 
queathed £3,000  to  his  trustees  to 
purchase  lands  in  Dorsetshire  to  be 
lield  upon  the  same  trusts.  By  a  codi- 
cil he  revoked  the  devise  of  his  free 
holds,  and  declared  other  trusts  without 
alluding  to  the  £3,000: 

Heid,  that  there  was  no  implied  r(>vo 
cation  of  the  bequest  of  £3,000,  which 
would  pass  under  the  will  as  if  no  codi- 
cil had  been  made.  Bridges  v.  Stra- 
chan.  4  74 

6.  A  testator  gave  two  legacies,  and  then 

§ave  his  sheep  and  all  the  rest,  resi- 
ue,  moneys,  chattels,  and  all  other  his 
effects,  to  be  eqnally  divided  among 
his  four  brothers,  whom  he  appointed 
his  executors : 

Held,  that  all  the  freehold  as  well  as 
personal  estate  of  the  testator  passed  un- 
der these  words.    Smyth  v.  Smyth.    477 

7.  A  testator  devised  certain  freehold 
property  to  trustees,  their  executors 
and  assigns,  in  trust  as  to  three  freehold 
houses  for  the  sole  benefit  of  his  two 
daughters  E.*and  S.,  either  to  live  in 
or  let  for  their  joint  benefit,  and  should 
either  of  his  daughters  die  and  leave 
no  children  or  child,  then  either  one 
of  the  houses,  at  the  option  of  the  sur- 
vivor, to  be  sold,  and  the  produce  di- 
vided between  tlie  survivor  and  such 
of  the  testator's  sons  as  should  be  liv- 
ing; but  if  either  of  his  daughters 
should  marry  and  have  a  child  or  chil- 
dren, then  such  child  or  children  to 
have  the  mother's  share  of  the  rents  and 
profits  of  the  three  houses  after  the 
mother's  decease.  On  the  death  of 
one  daughter  without  children  one  of 
the  houses  was  sold,  according  to  the 
direction  in  the  will.  The  other  daugh- 
ter then  died  without  children : 

Held,  that  the  gift  for  the  sole  ben- 
efit of  the  two  daughters  of  the  testator 
gave  them  an  estate  commensurate 
with  the  estate  in  fee  given  to  the  trus- 
tees, and  made  them  joint  tenants  in 
fee  subject  to  executory  gifts  over  in 
the  event  of  their  dying  leaving  issue ; 
and  that,  this  event  not  having  hap- 
pened, the  joint  tenancy  in  fee  was  un- 
affected, and  the  devisee  of  the  survivor 
was  entitled  to  the  two  unsold  houses. 
Yarrow  v.  Knightly.  620 

8.  A  testator  devised  all  his  lands  "sit- 
uated at  or  within  D.,  in  the  occupa- 
tion of  J."    The  testator  was  seised  of 
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two  JGarms,  both  in  the  occupation  of  J. 
The  greater  part  of  each  of  the  farms 
was  within  the  parish  of  D.,  but  three 
closes  of  one  and  one  close  of  the  other 
were  respectively  situate  in  an  adjoin- 
ing parish.  In  each  case  the  portion 
which  was  not  in  the  parish  of  D.  im- 
mediately adjoined  the  remainder  of 
the  farm,  and  was  only  separated  from 
it  by  the  parish  boundary,  which  was, 
in  the  one  case,  a  high  road,  and  in  the 
other,  a  fence.  In  the  latter  case  the 
parish  church  of  D.  was  only  a  few 
yards  distant  from  the  fence  : 

Hddj  reversinff  the  decision  of  Fry, 
J.,  that  the  devise  comprised  the  four 
closes  adjoining  the  parish  of  D. 

9.  The  testator  also  devised  all  his  land 
"situate  at  G.,  in  the  occupation  of 

j502<f  (affirming  the  decision  of  Fry, 
J.),  that  this  devise  did  not  include 
land  situate  at  6.,  but  in  the  occupa- 
tion of  J. 

10.  Observations  on  the  use  of  the  ar- 
gument ab  inconvenienti  in  the  con- 
struction of  wills     Homer  v.  Bbmer. 

660 

11.  A  testator  by  his  will  directed  his 
trustees  and  executors  to  pay  his  debts 
and  funeral  and  testamentary  expenses 
out  of  his  personal  estate,  and  if  that 
should  be  insufficient,  he  charged  them 
on  his  real  estate ;  and  he  bequeathed 
all  the  rest  and  residue  of  his  personal 
estate  to  his  daughters.  By  a  codicil, 
after  making  alterations  in  the  disposi- 
tions of  his  real  estate,  he  proceeaed  : 
"As  to  all  moneys  that  may  be  left 
after  my  decease,  I  ^ve  and  bequeath 
the  same  "  upon  the  trusts  therein  men- 
tioned : 

Held,  by  Hall,  V.C,  that  the  gift  in 
the  codicil  was  a  residuary  bequest  of 
the  personal  estate  revoking  the  resid- 
uary gift  in  the  will. 

12.  Hdd,  on  appeal,  that  the  gift  in  the 
codicil  was  only  a  gift  of  Uie  money 
whidi  was  in  the  testator's  hands  at  his 
death ;  and  that,  subject  to  this  excep- 
tion, the  residuary  gift  in  the  will  re- 
rouned  in  force.    M^tlUamsY,  Willi4iim. 

686 

18.  R.,  being  seised  of  freehold  houses, 
died  intestate  in  1864,  leaving  A.  his 


sole  heiress-at-law.  Upon  R.'s  death, 
his  widow  WTong:fully  entered  into  pos* 
session,  and  retained  possession  till  her 
death  in  1869,  when  her  devisees  en- 
tered. A.  died  in  1871,  without  ever 
having  entered  into  poeseasion  of  the 
property,  having  devised  to  L.  all  real 
estate  {if  any)  of  which  she  might  die 
seised. 

An  action  havine  been  brought  by 
L.  against  the  devisees  of  B.*b  widow 
for  recovery  of  the  land  : 

Heid,  on  demurrer  (affirming  the  de- 
cision of  Jessel,  M.R.),  that  *' seised," 
being  a  purely  technical  word,  and 
there  being  no  qualifying  context,  it 
must  be  construed  according  to  its 
technical  meaning;  and  that  as  A.  at 
the  time  of  her  death  had  no  aaean  at 
law  or  in  fact,  the  property  did  not  peas 
under  her  devise.     Leaeh  v.  /ay.     744 

14.  A  testatrix  bequeathed  the  residue  of 
her  property  to  be  equally  divided  be 
tween  the  five  daughters  of  Samuel  and 
Mary  L.  for  their  own  use  : 

Meld,  that  this  was  a  bequest  to  the 
five  daughters  as  penona  desiffnaia  and 
not  as  a  class.    Matter  of  8nuth*M  TVuiti. 

820 

16.  A  testator  by  his  will  g^ve  a  fund  to 
trustees  "  in  trust  for  the  lawful  issue 
of  F.  H.  surviving  him  equally  to  be 
divided  between  tnem  if  more  tlian  one 
.  .  .  and  if  but  one  then  for  such  only 
child,"  with  a  gift  over  "  in  default  of 
issue  of  F.  H.  li^onune  entitled." 

The  issue  of  F.  H.  who  survived  him 
were  a  son,  a  daughter,  four  children  of 
the  son,  and  six  children  of  a  deceased 
daughter : 

Held,  that  by  the  use  of  the  word 
"  child  "  the  testator  had  himself  inter- 
preted the  word  "  issue,"  and  that  the 
word  "issue"  must  be  restricted  to 
children,  and  the  fund  go  in  moieties  be- 
tween the  surviving  son  and  daughter. 
Matter  of  Htpkifuf  TWate.  8S3 

See  Charitt,  191. 

Legaciks,  151,  172  MOte;  496. 
Life  Estate.  881,  791,  792  note. 
Peecatobt  Tedsts,  469,  462  note. 
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See  Coioaaaioir,  540. 
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WORDS. 

"  In  the  occupation  of  S." 

660 

"  Inevitable  accident," 

84 

"  Abeolutely/' 
"  Accident,* 

459 

"  Issue," 

888 

84 

"  Occupation  of  S." 

660 

"  All  rest  and  residue," 

477 

"  Other  effects," 

477 

"  ARBigna," 

827 

"  Rest  and  residue," 

477 

"  At  or  within,'* 

660 

"  Seised," 

744 

"  ChUd," 

888 

"  Situate  at  G." 

660 

"  Children." 

469,  888 

"Situate  at  or  within," 

660 

"Default  of  isroe," 

888 

"  Support." 

"  With  full  power," 

191 

"  Die  seised," 

744 

469 

«  FamUy," 

459 

"  Within," 

660 

• 

26  Eno.  Bep. 
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A. 

Abatement,  one  partner  died  pending  suit,  XXV,  421. 
**  one  sued  and  he  died,  XXV,  421. 

Acceptance.    See  Agreements. 

Accident.    See  Vendor  and  Vendee. 

Ademption.    See  Legacies. 

Advancements,  question  of  intent,  XXV,  188-9. 
"  what  are,  XXV,  188-9. 

Affidavit,  when  invalid,  and  when  valid,  before  attorney,  coansellor,  etc, 

XXV,  8. 

Agent.    See  Principal  and  Agent. 

Agreement,  completed  moment  minds  of  parties  meet,  XXV,  54. 

**  none  without  intent  to  make,  XXV,  131. 

**  sale  23  casks  wine  carries  casks  as  well  as  contents,  XXV,  517. 

^  when  not  to  be  valid  unless  party  satisfied,  XXV,  569. 

^  parties  must  mutually  consent  to  same  thing  by  some  intelligent 

conduct,  act,  or  sign,  or  no  agreement,  XXV,  5^. 

<*  A.  had  bought  ice  of  B. ,  refusal  to  take  of  B.  and  C.  supplied  :  B. 

bought  out  C.  and  supplied  ;  A.  not  bound  to  pay  B.  therefor, 
XXV,  569. 

**  not  necessary  promise  should  be  express  ;  may  be  implied  from  cir- 

cumstances^ XXV,  570. 

^  alternative  offer,  acceptance  of  n^A^r  good,  XXV,  570. 

^  if  understood  as  jest,  not  binding,  XXV,  570. 

"  or  if  obtained  by  trick  or  artifice,  XXV,  570. 

^  in  absence  of  previous  arrangement,  one  cannot  put  other  in  posi- 

tion that  silence  evidence  of  agreement,  XXV,  570. 

"  parties  must  both  assent  to  same  thing  in  same  sense,  XXV,  .570. 

^  if  mutual  misunderstanding,  no  agreement,  XXV,  571. 

^  when  no  assent  to  rescission  of  agreement  but  party  still  bound  by, 

XXV,  571. 

^  if  rent  not  fixed,  though  supposed  was,  and  tenant  occupies,  land- 

lord may  recover  on  qtiantum  meruit,  XXV,  572. 

<*  if  performed  by  seller,  but  mistake  as  to  price,  may  recover  on 

quantum  meruit,  XXV,  572. 

^  one  acted  so  as  to  lead  other  to  believe  understood  and  assented, 

XXV,  572. 

*^  when  parties  do  assent  though  several  mistakes  occur,  XXV,  573. 

<*  where  one  article  ordered  and  entered  but  another  sent,  XXV,  572. 

"  deposit  in  post  office,  acceptance,  XXV,  572. 

"  though  telegram  not,  XXV,  572. 

<*  when  valid  though  not  reduced  to  writing,  XXV,  572. 
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Agreement — emitiiiued. 

"  one  cannot  evade  force  of  what  he  knows  to  be  other's  understand- 

ing, XXV,  573. 
^  promise  to  be  interpreted  as  promisor  knew  promisee  understood  it, 

XXV.  673. 
*^  cannot  evade  force  of  agreement  to  deliver  lumber  from  logs  bj 

selling  them  to  another,  XXV,  673. 
'*  purchaser  thought  buying  new  oats  though  sample  shown  was  old 

oats,  XXV,  573. 
**  if  duplicates  vary,  copy  in  defendant's  possession  to  control,  XXV, 

573. 

See   AUeratwn — AsaerU — Condition — Illegal   AgreemenU — 
novation — Sale, 

Alteration,  when  erasure  name  of  one  surety  releases  others,  XXV,  21. 

"  when  does  not  release  those  above  name  erased,  but  does  those  below, 

XXV,  21. 

Animals.    See  Inereate, 

Application,  of  payments  on  several  official  bonds,  XXV,  506. 

Appropriation,  of  payments  on  several  bonds,  XXV,  508. 

Arbitration,  agreement  in  insurance  policy  to  arbitrate  if  disagree  as  to  value, 

does  not  apply  if  deny  aU  liability,  XXV,  09. 
^  when  architect's  certificate  sufficient,  XXV,  99. 

'<  how  far  architect's  certificate  final,  XXV,  99. 

**  agreement  of  city  to  be  bound  by  arbitration  as  to  value  of  lands  to 

be  taken,  is  ultra  vires,  XXV,  99. 

Architect.    See  Arbitration. 

Arrest,  when  one  partner  may  be  arrested  for  fraud  of  another,  XXV,  706-7. 
"        how  far  liable  to  principal  for  fraud  of  agent,  XXV,  707. 

Artifice.    See  Agreement. 

Assent,  the  moment  minds  of  parties  meet,  agreement  concluded,  XXV,  54. 
^      when  parties  did  not  to  insurance,  XXV,  815. 

See  Agreement. 

Assignment,  of  verdict  to  attorney,  how  far  good,  and  effect  of,  XXV,  218. 

''  survivor  of   firm  cannot  make    for    benefit  of   firm  creditors, 

XXV,  416. 

See  VeTidor  and  Vendee —  Writing. 

Attorney,  when  affidavit  invalid,  and  when  valid  if  taken  before,  XXV,  8. 
"  authorized  to  collect  money  and  apply  on  third  person's  mortgage  ; 

authority  revoked,  but  applied  on  mortgage,  XXV,  636. 

Attorney's  Lien,  difference  between  set-off  on  motion  and  on  suit,  XXV,  217. 
"  "       attorney  may  protect  himself  by  taking  assignment  of  verdict, 

XXV,  218. 

Auctioneer,  how  far  memorandum  of,  good  within  statute  of  frauds,  XXV,  432. 


B. 

Bank,  negligence  in  failing  to  collect  paper  sent  for  collection,  XXV,  509,  510. 

See  Principal  and  Surety. 

Bankmptcy,  effect  of  failure  by  bankrupt  to  perform  composition,  XXV,  258. 

Benevolent  Societies.    See  Building  Societies. 

Betting.    See  Illegal  Agreements. 

Bills  of  Exchange.    See  Money  Had  and  Received — Partnership. 

Blank,  name  of  grantee  in  deed  assuming  prior  mortgage  left  blank  ;  defend- 
ant's name  inserted,  XXV,  639. 

See  Condition — Notice. 
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Bona  Fide,  purchaser  of  one  partner's  interest  in  partnership  real  estate, 

XXV.  418. 

**  not  protected  if  for  precedent  debt,  XXV,  418. 

'*  or  purchaser  knew  was  firm  property,  XXV,  418. 

*^  holder  paper  improperly  indorsed  in  firm  name  by  one  member, 

XXV,  418. 

**  note  of  individual  on  its  face,  notice  that  firm  indorsement  im- 

proper, XXV,  419. 

^  so  indiyidually  indorsed,  then  in  firm  name,  XXV,  419. 

**  liability  of  indorser  to  holder  of  forged  note,  XXV,  441. 

**  mortgagee  of  land  takes  discharged  of  lien  created  by  owner  for 

half  of  party  wall,  XXV,  775. 

^  after  mortgage,  mortgagor  can  do  no  act  to  his  prejudice,  XXV, 

775. 

See  Partnership — Vendor  and  Vendee. 

Boundaries,  jurisdiction  of  equity  to  prevent  confusion  of,  and  to  restore, 

XXV,  77. 

Bowling  AUey.    See  lUegal  Agreements, 

Breach  of  Promise,  promise  obtained  by  artifice,  XXV,  570. 

Building  Contracts.    See  ArUtratian, 

Building  Sooieties,  on  mortgage  to  secure  dues,  and  loan,  dues  to  be  ocm- 

puted  only  down  to  decree,  XXV,  826. 

fines  for  delinquencies,  XXV,  826.  

dues  cease  when  association  becomes  insolvent,  XXV,  826. 

rights  of  members,  XXV,  826. 

to  whom  benefits  payable,  XXV,  826. 

ri^ht  member  to  wiUidraw  and  take  interest,  XXV,  826. 

effect  of  such  withdrawal.  XXV,  826. 

duty  of  to  loan  to  member,  and  damages  for  refusal,  XXV, 
826. 

on  what  may  loan.  XXV,  826. 

own  stock  pledged,  several  held  mortgages,  XXV,  826. 

when  usury,  though  interest  fixed  by  dues,  XXV,  887. 

how  payments  applied,  XXV,  827. 

right  to  withdraw,  and  to  be  paid  advanoements  when 
funds  sufficient,  XXV,  827. 


c. 

Chamber,  rights  of  tenant  of  building  burned,  XXV,  117. 

Children.    See  Building  Societies. 

Collection,  negligence  in  failing  to  collect  commercial  paper,  XXV,  600,  510. 

Common  Ziaw,  presumption  obtains  in  other  states,  XXV,  119. 

Composition,  effect  of  failure  by  debtor  to  perform,  XXV,  258. 

Compromise,  effect  of  failure  by  debtor  to  perform,  XXV,  258. 

See  Fraudulent  Trantfers. 

Concealment.    See  Principal  and  Surety. 

Condition,  i^hen  bond  invalid  because  signed  on  condition  not  to  be  effectual 

until  signed  by  another,  XXV.  20-21. 
**         if  deed  shows  on  face  so  intended,  notice  of  want  of  signature, 

XXV,  20. 
*'         guardian's  bond  signed  by  two,  but  third  did  not  sign,  sureties  held 

liable,  XXV,  20. 
^         when  held  invalid,  XXV,  20. 
"         bond  so  signed,  apparently  valid,  delivered  to  obligee  without  notice, 

XXV,  20. 
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Cronditioii — continued. 

"         surety  signed  on  condition,  blanks  filed  by  officers  of  city,  sarety 

not  liable,  XXV,  20. 
^         difference  in  liability  in  such  case  between  a  joint  and  a  several 

bond.  XXV,  21. 
^         when  those  above  name  erased  liable,  and  those  below  not,  XXV,  21. 

See  Mortgage, 

Oonditlonal  Sale.    See  Sale. 

Oonfnslon  of  Bonndaries,  jurisdiction  of  equity  to  prevent  and  to  restore, 

XXV,  77. 

Oonscriptloii.    See  Illegal  Agreements. 

OonBideration,  must  be  new  to  support  firm  assuming  debt  of  one  partner, 

XXV,  417. 
**  one  member  firm  improperly  gave  firm  note  ;  other  promised  to 

pay;  valid  without  new  consideration,  XXV,  418. 
«  agreement  one  joint  owner  may  put  third  story  on  party  wall 

without  consideration,  XXV,  775. 
See  No9<Uion. 

OonstractloD.    See  Life  Estate. 

Oontracta.    See  Agreement — Illegal  Agreements — Novation. 

Oontribution.    See  Party  Wall. 

Oorporations,  when  settlement  with  stockholders  valid  as  against  creditors, 

XXV,  331. 
**  subscribers  for  stock  not  liable  for  debt  before  incorporation, 

XXV,  874. 

See  Building  Societies — Railroad  Bonds. 

Oorptis,  when  premium  on  gold  part  of,  XXV,  799. 
"         cannot  take  costs  out  of,  XXV,  799. 

See  Legacy — Life  Estate, 

Ooits,  when  refused  on  ground  unnecessarily  severed,  XXV,  20. 

OounBellor,  when  affidavit  valid,  and  when  invalid,  if  taken  before,  XXV,  8. 

Oourts.    See  Illegal  Agreements, 

Oovenants,  to  build  on  particular  line,  XXV,  882. 

See  Landlord  and  Tenant — Party  WaU.    ' 

Orediton,  when  settlement  by  corporation  with  stockholders  valid  as  against, 
XXV,  831. 

See  Fraud— Fraudulent  Transfers— NowUion — Bale, 

Crime.    See  Illegal  Agreements, 

D. 

Damages,  tenant  may  recoup  damages  for  failure  of  landlord  to  repair,  XXV, 
118. 
'*  value  of  land  at  time  of  descent  cast,  irrespective  of  subsequent  im- 

provements, XXV,  458. 
^  measure  of  for  breach  of  agreement  to  pay  another's  debt,  XXV,  639. 

"  if  grantor  of  one  assuming  mortgage  compelled  to  pay,  mi^  recover 

of  grantee,  and  latter  cannot  deduct  costs  of  foreclosure,  XXV,  648. 
"  rule  of  for  depriving  of  support,  XXV,  774. 

"  so  for  letting  water  into  mine,  XXV,  774. 

"  for  refusing  to  loan,  XXV,  826. 

See  Landlord  and  Tenant. 
Debtor.    See  Fraud— Sale. 
Debtor  and  Creditor.    See  Notation. 

Declarations,  how  far  admissible  on  question  as  to  whether  intended  advance- 

ment,  XXV,  188-9. 
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Prfwidanti,  when  refused  ooeto  becftuse  unneeeaBwily  aerered,  XXV.  9QL 

Delivery.    See  CondUian. 

Deaumd,  when  neceeoarj  of  stockholder,  XXV,  658. 

Denumrer,  improper  joinder  representatives  of  deceased  partner  with  sarriTor, 

Devise,  when  creates  precatory  trust,  and  when  does  not,  XXV,  462. 

See  LegaeiiM. 

Directon,  incurred  debt  before  incorporation,  XXV,  37i. 

Discretion,  when  and  how  to  be  exercised  by  execoiors,  XXV,  86. 

**  aathorized  to  applj  to  support  of  C.  and  children  most  give  all 

9tm€,  XXV,  87. 
<*  bat  court  will  not  control  as  to  how  mach,  XXV,  87. 

**  nor  as  to  what  claim  executor  allows  under  autlioiized  diacredon, 

XXV    87. 
<<  court  will  not  control,  XXV,  801. 

Dissatisfaction,  not  to  take  portrait,  etc.,  unless  satisfied,  XXV,  560. 

Dividends.    See  Inerea$e. 

Do>wer,  subject  to  mortgage,  and  cannot  compel  fepreeentative  to  paj,  XXV, 
644. 

See  F^auduUnt  Transfen. 

Draft.    See  lUegal  Agreements. 
Dnreas.    See  lUegal  Agreemenis. 


E. 

Basement,  right  of  tenant  to  go  in  other  part  of  building  and  make  proper  re- 
pairs, XXV,  42. 
^         how  acquired  for  sUirs.  XXV.  774. 

See  Landlord  and  Tenant— Party  WaUr— Support. 

EaTOi,  lease  of  house  includes  land  under,  and  putting  wall  under,  breach  of 
covenant  for  quit  enjoyment,  XXV,  113. 

Election,  vendor  waived  rescission,  took  judgment  for  purchase-money  and 
issued  execution,  XXV,  514. 
"         when  parties  may,  when  do,  and  when  compelled  to  elect  as  to  rem- 
edies, XXV,  514. 
**        so  as  to  foreign  court,  XXV,  515. 
**"        when  held  to  be  within  rule  compelling,  XXV,  515. 

See  Illegal  Agreements. 

Bminent  Domain,  how  far  taking  by  right  of  affects  relation  of  landlord  and 

tenant,  XXV,  111. 
See  AHntration, 

Bqnity.    See  Boundaries. 

BsUte  TaiL    See  Life  Estate. 

Bstoppel,  when  not  by  declarations  of  agent,  XXV,  515. 

t*         A.  told  B.'s  creditor  had  A.'8  property,  and  would  pay  if  forbears, 

estopped,  XXV,  637,  639. 
**         against  grantee  from  denying  mortgage  he  assumes,  XXV,  643. 

Bviction.    See  Landlord  and  Tenant. 

Bvidence,  how  far  declarations  admissible  on  question  as  to  whether  intended 
advancement,  XXV,  188-9.  

<<  partnership  denied,  bond  signed  to  obtain  license  admissible,  XXV, 

416. 

**  how  much  required  that  incoming  partner  agreed  to  become  liable 

for  existing  debts,  XXV,  417. 
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Hvidence—cotitinued. 

"  a88ent  may  lie  implied  from  circumstances,  XXV,  418. 

*'  so  from  fact  had  paid  similar  note,  XXV,  410. 

"  how  much  necessary  to  establish  mistake,  XXV,  645. 

See  lUeffol  Af/re&fnenUf — Mistake — Money  Had  and  Reeevoed. 

Excavation.    See  Party  Wall — Support. 

Ezecntors  and  Administrators,  how  soon  after  appointment  mortgagor  must 

ascertain  fact,  and  tender,  to  prevent  all  be- 
coming due.  XXV,  222 

«  "  rights  of  as  against  survivor.  XXV,  420. 

"  "  when  may  be  joined  with  survivor,  XXV, 

420-1. 

"  "  rights  of  survivor,  XXV,  420. 

"  "  when  duty  personal,  and  how  far  liable  for 

negligence  and  acts  of  co-executor,  XXV, 
500,  510. 

"  '<  when  liable  for  debt  against  self,  and  transfer 

from  one  capacity  to  another,  XXV,  508-9. 

t*  ^  de  bants  non,  after  debtor  gave  first  adminis- 

trator his  note,  what  second  must  show  to 
recover,  XXV,  509. 

"  "  first  surrendered  certificate  of  deposit  and  re- 

deposited,  XXV,  509. 

"  "  not  liable  to  pay  mortgage,  XXV,  644. 

**  *  ^  when  heir  and  not  they  compelled  to  pay  mort- 

gage, XXV,  724. 
See  Principal  and  Surety — Life  Estate. 
Bxtinguishment.    See  Merger. 


F. 

Federal  Oourts,  compelled  to  elect  between  suits  in  those  and  state  courts, 

XXV,  515. 

Felony.    See  Illegal  Agreements. 

Fire.    See  Landlord  and  TenaiU —  Vendor  and  Vendee. 

Fire  Bicape,  whether  right  to  on  party  wall,  XXV,  775. 

Fixtures,  when  personal  property  becomes  so,  seller  cannot  reclaim,  XXV,  516. 

Foreclosure.    See  Mortgage — Mortgage  Foreclosure. 

Forfeiture.    See  Mortgage. 

Former  Suit.    See  Election — Res  adjudicata. 

Fraud,  when  settlement  by  corporation  with  stockholders  valid  as  against  cred- 
itors, XXV,  831. 
"        one  fraudulently  purchased  goods  ;  creditors  attached  and  by  agreement 
with  debtor  took  them  ;  vendor  rescinded  and  sued  sheriff,  ]OCV,  514. 
"        when  vendee  from  fraudulent  purchaser  gets  good  title,  XXV,  516. 

See  Fraudulent  Transfers — Illegal  Agreements — Partners?iip — 
Principal  and  Agent — Principal  and  Surety. 

Frauds,  Statute  of^  when  vendee  may  recover  back    payment  if  buildings 

burned  before  to  be  conveyed,  XXV,  72. 

memorandum  must  be  reasonably  certain,  XXV,  214. 

though  invoices  and  letters  may  be  read  as  a  part  of  it. 
XXV,  214. 

how  far  agreement  by  firm  to  apply  firm  property  to  pay- 
ment individual  debt,  falls  within.  XXV,  417. 

firm  assuming  debt  of  one  partner,  XXV,  417. 

memoranda  by  auctioneers,  when  sufficient^  and  when  not, 
XXV,  482. 
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FrandB,  Statate  oi— continued, 

^  **  same  person  cannot  act  for  both  partiea,  XXV,  432. 

^  X  memorandam  must  be  complete,  XXV,  4S2. 

<*  **  A.  delivers  property  to  B.,  in  oonsideratioD  whereof  R 

promises  to  pay  C,  XXV,  636,  637.  639-40. 
Frandiileiit  Tnnafan,  when  gift  by  husband  to  wife  valid  as  acainst  crediton» 

XXV,  320. 
^  ^         wife  thrown  on  own  resources  may  trade,  XXV,  3S0. 

^  *         husband  managed  wife's  farm,  XXV,  320. 

^  ''if  wife  allows  husband  to  use  property  as  his  own,  bur- 

then on  her  of  showing  title,  XXV,  320. 
^  "to  extent  husband's  contribution,  creditor  may  reach, 

XXV,  321. 
^  <<         husband's  labor  adds  to  value,  XXV,  321. 

*  *         husband  trades  in  wife's  name  to  defraud  creditois, 

XXV,  321. 

*  **         wife  allowed  husband  to  use  her  property  as  his,  and  thus 

obUin  credit,  XXV,  321. 

**  ^         presumption  was  ffift  to  husband,  XXV,  321. 

**  "         agreement  by  husband  to  pay  wife  for  releasing  dower, 

XXV,  321. 

<*  ^         husband  gave  her  note  for  much  more  than  value  of  her 

dower,  XXV,  321. 

^  <*         held  not  to  be  so  given,  but  claim  was  an  after-thought, 

XXV,  321. 

M  M         husband  gave  wife  all  his  property  to  marry  him,  fraud- 

ulent as  to  creditors,  XXV,  321. 

«  («         so.  if  for  taking  care  of  him,  XXV,  321. 

**  **         wife  loined  in  deed  and  note  for  purchase-moneygiven 

to  her,  held  fraudulent  as  to  creditors,  XXV,  322. 

^  ^         when  settlement  by  corporaticm  with  stockholders  valid 

as  against  creditors,  a XV,  331. 

«  (<         son  covenanted  to  support  father ;  father  released  ;  over- 

seer of  poor  cannot  avoid  release  as  fraudulent,  XXV, 
647. 
See  lUegal  AgreerMnt9-~Parin0niMp. 


Or. 

Oaming.    See  lUegal  Agreements. 

Oifis.    See  Advancements — Frattdtdent  Tranrfere. 

Qrantee.    See  Bona  Fide — Novation — Partj/  Wail —  Vendor  and  Vendee, 

Orantor  and  Qrantee.    See  Novation, 

Guarantor.    See  Indoreer-^Novation, 

Ghuurdiani  how  far,  and  for  what  negligence  liable,  XXV,  606-510. 

See  Condition — Principal  and  Surety — Truets  and  IVuetees. 


H. 

Heir,  against  co-heir,  value  of  promrty  at  time  descent  cast.  Irrespective  of 
subsequent  improvements,  aXV.  458. 
^     nor  can  be  recover  for  repairs,  XXV.  458. 
**     when  must  pay  mortgage,  XXV,  644. 
**     when  he,  and  not  executor,  must  pay  mortgage,  XXV,  724. 

See  Buiiding  Societies. 

<*  Heirs,"  when  words  of  limitation  and  not  of  purchase,  XXV,  794. 
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Husband  and  Wife,  liability  of  husband  for  wife's  debt  before  marriage, 

"«  form  of  judgment  and  execution  under  statutes,  XXV,  4. 

''  husband  purchased  real  estate  and  took  deed  in  name  of 

wife,  assuming  mortgage,  XXV,  643. 
**  wife  may  assume  mortgage,  XXV,  648. 

^  husband  liable  on  his  oral  promise  to  assume,  XXV,  648. 

See  Fraudulent  Transfers, 

I. 

Illegal  Agreements,  loaning  money  to  pay  gambling  debt,  XXV,  650. 

"  "  prohibited  where  made,  not  enforced  elsewhere,  XXV,  650. 

^  «  no  country  bound  to  enforce  contract  injurious  to  own 

interests,  XXV,  651. 
"  ^  made  in  one  country  to  be  performed  in  another,  parties 

bound  to  know  law  of  place  of  performance,  XXV,  651. 
if  invalid  there,  not  enforced,  XXV,  651. 
if  advertising  lotteries  forbidden,  doing  so  illegal,  though 

lottery  legal  where  located,  XXV,  cSl. 
so  contract  to  sell  tickets  of  foreign  lottery,  XXV,  651. 
mere  sale,  knowing  vendee  intended  violating  law  of  an- 
other state,  may  recover,  XXV,  651. 
**  **  otherwise  if  seller  do  any  act,  such  as  packing,  etc,  calcu- 

lated to  assist  violation,  XXV,  651-3. 
^  "  sale  subject  to  approval  at  buyer's  residence,  governed  by 

laws  there,  XXV,  652. 
**  **  to  make  illegal  must  be  manifestly  and  directly  so,  XXV, 

652. 
**  **  not  sufficient  connected  with  some  remote  violation  of  law, 

XXV,  652. 
**  "  contract  not  stamped  according  to  law  of  place  where 

made,  XXV,  652. 
if  contravenes  policy  of  law,  void,  XXV,  652. 
but  must  first  have  life  as  completed  contract,  XXV,  652. 
court  will  not  aid  one  founding  action  on  illegal  contract, 

XXV,  652. 
if  party  does  not  object,  duty  of  court  to,  XXV,  652. 
duty  of  court  to  turn  such  suitor  away,  XXV,  652. 
not  grounded  on  regard  for  defendant,  XXV,  652. 
law  will  not  support  claim  founded  on  its  own  violation, 

XXV,  652. 
whenever  illegality  appears,  no  matter  from  which  side, 

disclosure  fatal,  XXV,  652. 
though  defendant  have  not  pleaded  illegality,  XXV,  652. 
difference  in  rule  as  to  which  party  shows,  XXV,  652. 
no  recovery  for  value  parted  with  on  illegal  contract, 
XXV,  652. 
^  "  if  based  on  illicit  intercourse,  position  of  possessor  vest, 

XXV,  652. 
^  "  no  difference  whether  mala  prohibitaf  or  mala  in  se, 

XXV    653 
test  of  illegality,  XXV,  653. 
if  connecteid  with  illegality,  though  new  contract,  XXV, 

653. 
not,  if  auxiliary  or  promotive  of  illegal  act,  XXV,  653. 
agreement  to  pay  commission  for  selling  office,  XXV,  653.^ 
affects  all  contracts,  though  antecedent,  made  in  aid  of,* 
or  to  effectuate  illegal  purpose,  XXV,  654. 
"  if  act  forbidden,  all  contracts  growing  out  of  its  perform- 

ance void,  XXV,  654. 

?5  Eng.  Rep.  115 
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Illegal  Agreements — eontinued. 

"  *'  DO  contract  contrary  to  principles  of  morality  valid,  XXV^ 

654. 
not  heard,  if  seeks  to  enforce  contract  founded  in  or  aris- 
ing out  of  moral,  or  political  turpitude,  XXV,  654. 
nor  if  springs  out  of  illegal  contract,  XXV,  654. 
as  to  use  influence  to  obtain  public  contract,  XXV,  654. 
if  connected  with  illegal  or  immoral  act,  XXV,  654. 
so  if  in  part  only,  if  grows  immediately  out  of,  XXV,  654. 
though  a  new  contract,  XXV,  654. 
cannot  recover  because  not  allowed  to  prove  illegal  oon> 

tract,  XXV,  654. 
putting  up  prize  packages,  XXV,  654. 
agent's  claim  for  services  in  illegal  matter,  XXV,  654. 
so  for  money  advanced,  XXV,  654. 
so  for  bringing  about  illegal  contract,  XXV,  654. 
if  any  part  consideration  illegal,  entire  contract  is,  XXV, 

654. 
though  some  exceptions.  XXV,  654. 
gave  bills  for  gaming  debts,  and  also  for  money  paid  on 

legal  claim,  XXV.  654. 
illegal  and  legal  services  pleaded  so,  cannot  be  separated, 

XXV,  655. 
mere  knowledge  by  lender  illegal  use  intended,  will  not 

prevent  recovery,  XXV,  655. 
to  defeat,  must  appear  lender  furnished  the  money  to  en- 
able borrower  to  do  the  illegal  act,  XXV,  655. 
^      »         "  if  money  lent  to  enable  to  do  illegal  act,  failure  to  so 

apply  it  will  not  purge,  XXV,  655. 
"  loaned  money  to  enable  borrower  to  leave  country,  XXV, 

655. 
'*  *'  so  purchased  goods  of  one  who  had  committed  felony, 

kjiowing  intended  to  use  money  to  escape,  XXV,  655. 
«  «  but  see  in  West  Virginia,  XXV.  655. 

"  *'  knowing   borrowed    for  illegal    purpose   does   not  pre- 

vent   recovery    unless   intended    should    be  so   used, 
XXV.  655. 
«  «  money  lent,  not  material  whether  prior  contract  between 

lender  and  another,  under  which  money  lent  paid  to 
plaintiff  as  part  of  consideration,  against  public  policy, 
XXV,  655. 
^  **  note  given  for  substitute  in  Confederate  army  paid  by 

surety  at  principal's  request,  XXV,  656. 
**  **  if  can  only  recover  through  medium  of  illegal  agreement, 

must  fail,  XXV,  655. 
^  '*  otherwise    if    unconnected    with    such    agreement,    and 

founded  on  distinct  collateral  consideration,  XXV,  655. 
^  ^  Agent,  to  illegally  sell  lottery  tickets,  conspired  with  an- 

other to  falsely  claim  ticket  not  sold,  had  drawn  priie 
and  same  paid,  XXV,  655. 
tt  u  void  though  part  performed  in  favor  of  party  setting  up, 

XXV,  656. 
"  "  so  though  new  and  legal  consideration,  if  also  founded  on 

original  illegal  contract,  XXV,  656. 
seal  does  not  protect  from  inquiry,  XXV,  656. 
every  new  agreement  to  carry  into  effect  previous  illegal 

agreement  invalid,  XXV,  656. 
loaning  money,  or  giving  security,  to  enable  to  compro- 
mise felony,  XXV,  656. 
money  lent  for  gaming  purposes,  XXV,  656. 
so  signing  note  to  secure  money  bet  on  election,  XXV,  656. 
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Illegal  Agreements — continued. 

**  "  giving  money  to  another  to  bet  on  election,  which  he 

failed  to  do,  XXV,  656. 
^  **  illegal  contract  executed,  and  one  holds  monej  for  use  of 

another,  may  be  recovered,  XXV,  656. 
**  ^  agent  receiving  money  to  transmit  on  illegal  agreement, 

cannot  interpose,  XXV,  656. 
"  "  otherwise  if  recovery  requires  enforcement  of  unexecuted 

provisions  of  illegal  contract,  XXV,  656. 
'^  **  if  shown  illegal,  and  had  been  executed  for  pre-existing 

note,  cannot  recover  amount  of  first  note,  XXV,  657. 
**  **  how  far  enforced  if  to  do  two  acts,  one  legal  and  one  ille- 

gal, XXV,  657. 
*^  *'  money  borrowed  to  pay  taxes  to  Confederate  states,  XXV, 

657. 
"  "  borrowed  money  to  pay  debt  for  bounties  to  soldiers  in 

Confederate  service,  XXV,  657. 
^  ^  claim  title  through  illegal  act  against  one  whose  title  bars 

possession,  XaV,  657. 
<*  **  horses  drawn  at  lottery  came  to  possession  of  A.  as  agent 

for  B. ;  B.  transferred  interest  to  K.  who  got  possession, 

and  A.  brought  replevin,  XXV,  657.  

"  "  courts  will  not  sit  to  compel  parties  to  pay  wagers,  XXV, 

657. 
lotteries  prejudicial  to  public  morals,  XXV,  657. 
sale  lottery  tickets,  being  illegal,  renting  premises  for  such 

sale  illegal,  and  rent  cannot  be  recovered,  XXV,  657. 
agent  to  sell  tickets  sued  for  money  received,  XXV,  667. 
money  advanced  to  agent  to  forward  sale  of  such  tickets, 

XXV,  657. 
check  for  money  lost  at  faro,  XXV,  657. 
if  so  given,  holder  must  show  is  bona  fide,  XXV,  657. 
when  one  bettinfif  cannot  recover  his  half  because  de- 
manded all,  XXV,  658. 
winner  can  only  recover  own  stakes,  XXV,  658. 
may  recover,  tliough  did  not  forbid  delivery,  XXV,  658. 
stakeholder  gave  note  for  money  bet ;  only  bona  fidehxA^et 

can  recover  thereon,  XXV,  658. 
when  demand  of  stakeholder  necessary,  XXV,  658. 
lease  of  premises  for  bowling  alley  illegal,  XXV,  658. 
building  ten  pin  alley,  XXV,  658. 
broker  to  aid  in  violating  law,  XXV,  658. 
services  in  illegally  selling  liquors,  XXV,  658. 
lawyer  instigated  riot  agreeing  to  defend  rioters,  XXV,  658. 
one  engaged  in  illicit  trade  detected  and  gave  money  to 
silence  person  detecting  ;  cannot  recover  it  back,  XxV, 
658. 
money  advanced  to  g^ve  stocks  fictitious  value,  XXV,  659. 
rent  of  lodfi^ings  to  prostitute,  XXV,  659. 
so  for  coach  hired  to,  XXV,  659. 
so  for  board  of,  XXV,  659. 
marriage  brokerage  contracts,  XXV.  659. 
money  lent  to  assumed  husband,  where  person  to  whom 
lent  knew  lender  had  former  husband  living,  XXV,  659. 
**  ^  agreement  to  procure  witnesses  to  swear  to  particular  facts, 

XXV,  659. 
*^  <*  note  given  to  bank  from  which  maker  had  embezzled, 

directors  agreeing  to  assist  in  getting  light  sentence, 
XXV,  659. 
putting  one's  property  into  another's   bauds  tQ  ^SPUP^ 
draft,  XXV.  659. 
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Illegality,  ooyeDanted  to  rebuild,  citj  prohibited  doing  so,  JLIlV,  115-6. 
**  if  tenant  to  rebuild,  prohibition  no  defence  to  sait,  JULY,  11<L 

Illicit  Interconrae.    See  Illegal  Agreements. 

Improvements,  when  charged  to  liCe  tenant,  XXV,  801. 

See  Heir — TenatUein  Common. 

Income,  when  premium  on  gold  part  of  corpus,  XXV,  799. 
"        when  costs  to  come  out  of,  XXV,  799. 

See  Increase — Legacy — Life  EttaU. 

Increase,  to  whom  dividends  on  stock  go,  XXV,  172. 

**         to  whom  profits  and  surplus,  until  separated  from  capital  bj  dedaim- 

tion  of  dividend.  XXV,  172. 
**         increase  of  capital  from  surplus,  XXV,  172. 
**         premium  on  gold  coin  part  capital.  XXV,  172. 
^         extra  dividend  out  of  earnings,  XXV,  172. 
^         accumulations  during  life  estate,  XXV,  173. 

"         new  stock  issued  after  agreement  to  transfer,  XXV,  173.   

^         dividend  between  agreement  for  sale  and  time  of  transfer,  XXV,  173. 
^         when  premium  on  gold  pan  of  corpus,  XXV,  799. 
**         of  animals  goes  to  owner  thereof,  XXV,  800. 

See  Lega4^ — Life  Estate. 

Indorser,  one_partner,  after  dissolution,  cannot  indorse  oommercia]  p«per, 
XXV,  416. 

*'         not  liable  if  holder  knew  note  forged,  XXV,  441. 

«         or  if  holder  not  bona  fide,  XXV,  441. 

M  on  condition  all  creditors  should  sign  composition  agreement,  all  did 
not,  XXV,  442. 

"  A.  accustomed  to  obtain  money  for  6.  under  a  contract ;  C.  Indoned 
A.'s  note  for  funds  to  complete  contract,  and  A.  negotiated  it ;  A. 
not  bound  to  apply  money  received  to  pay  note,  XXV,  640. 

«         if  any  trust,  B.  could  release  A.,  XXV,  647. 

"  one  guaranteed  note  but  released,  and  note  protested ;  indorser  lia- 
ble and  cannot  recover  of  guarantor,  XXV,  647. 

Infuit,  if  one  joint  promisor  succeeds  on  plea  of,  other  not  released,  XXV,  641. 

Ininnction,  one  partner  restrained  from  carrying  on  similar  businesB  oataide, 
XXV,  843. 
*^  to  prevent  obstructing  way,  XXV,  392. 

"  when  court  will  not  enjoin  excavation,  XXV,  774. 

'^  to  restrain  putting  windows  in  party  wall,  XXV,  775. 

«  remedy  if  violated,  XXV,  776. 

Insmrance.    See  Arbitration. 

Insnrance,  Life.    See  Building  Societies. 

Interest,  when  legatee  not  entitled  to  claim  for  maintenance,  XXV,  86. 

See  Legacy. 

International  Law.    See  Election — Illegal  Agreements — Lex  Loci. 

Interpretation,  how  agreements  to  be  interpreted,  XXV,  573. 
"  duplicates  varied,  XXV,  573. 

See  Life  EOate. 

Inventory.    See  Life  Estate. 

Investment.    See  Trusts  and  Trustees. 


J. 

Jest.    See  Agreement. 

Joke.    See  Agreement. 

Judgment.    See  Licji^. 

Jurisdiction.    See  Boundaries—Illegal  Agreements. 
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K. 
Key,  right  of  tenant  to  sarrender  to  landlord,  XXV,  118. 


Lftchei.    See  MUtake. 

Landlord  and  Tenant,  jarisdiction  of  equity  to  prevent  oonfasion  of,  and  to 

restore  boundaries,  XX v ,  77. 
'^  "         rights  and  duties  while  repairs  being  made,  XXV,  42. 

«  «         right  of  landlord  to  enter  and  repair,  XXV,  42. 

^  ^         right  of  tenant  to  go  in  other  part  and  make  proper 

repairs,  XXV,  42. 
"  **         taking  land  by  eminent  domain  does  not  excuse  tenant 

from  paying  rent,  XXV,  111. 
*^  ''so  raising  gn^e  street,  rendering  inconvenient,  XXV, 

111. 
^  ''so,  though  landlord  does  work  on  munieipal  improve- 

ment, XXV.  111. 
if  negligently  done,  remedy  for  that,  XXV,  111. 
^  "         provision  lease  rent  to  cease  if  premises  become  un- 

tenantable by  fire  or  casualty,  does  not  cover  tearing 
down  by  city,  XXV,  111. 
what  is,  what  not,  eviction,  XXV,  111. 
if  landlord  evicts  from  substantial  part  rent  suspended, 

XXV,  111. 
if  landlord  creates  nuisance,  or  does  any  act  precluding 

beneficial  enjoyment,  XXV,  112. 
eviction  must  be  by  landlord  and  not  by  third  person, 

which  only  apportions,  XXV,  112. 
if  evicted,  absolved  from  payment  of  part  of  year,  if 

rent  yet  to  become  due,  aXV,  112. 
and  may  recover  his  damages,  XXV,  112. 
tenant,  by  demanding  rent  for  part  evicted  from,  does 
not  waive  right  to  damages  for  eviction,  XXV,  112. 
mere  trespass  not  an  eviction,  XXV,  112. 
when  question  of  fact  whether  is  or  not,  XXV,  112. 
lease  conveys  land  under  eaves,  XXV,  118. 
erecting  wall  under,  breach  of  covenant  for  quiet  enjoy- 
ment, XXV,  118. 
**  "         when  landlord  refusing  to  consent  to  use  as  distillery 

an  eviction,  XXV,  113. 
"  "         tenant  liable  for  rent  though  evicted  by  public  enemy, 

XXV.  118. 
^  **         not  liable  to  repair  damages  by,  XXV.  113. 

"  ''in  South  Carolina  destruction  premises  abates  rent, 

XXV,  118. 
"  "         when  tenant  yielding  to  rightful  owner  is  an  eviction, 

XXV.  113. 
"  "         rent  abated  though  eviction  from  breach  of  tenant's 

covenant ;  landlord's  remedy  on  covenant,  XXV,  113. 
mere  judgment  without  abandonment  not,  XXV,  113. 
but  if  judgment,  tenant  may  abandon,  XXV,  118. 
mere  sale  by  sheriff  without  deed  not,  XXV,  118. 
sheriff  directed  to  rent  but  not  to  evict,  tenant  paying 
him  rent  no  defence,  XXV,  118. 
"         may  surrender  to  superior  title   without  judgment, 
XXV,  113. 
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Z^andlord  and  Tmuadr—eantinued. 

*^  **         bat  tenant  has  bortben  of  ahowinff  title  paiamomit, 

XXV,  113. 
^  **•         oommenoement  sammaiy  pioceedingB  no  defence   for 

rent  due,  XXV,  114. 
*<  ^         otherwiseaatorentnotdae.  XXV,  114. 

*^  ^         eYiction  most  be  before  rent  falla  doe.  XXV,  114. 

*^  "  rule  same  though  payable  in  advance,  XXV,  114. 

"  ^         tenant  may  insist  npon  all  premises  or  none,  XXV,  114. 

<*  **  bat  if  takes,  part  must  fwj  pro  rata,  XXV,  114. 

'^  ''no  mere  negligence  or  trespass  an  eviction,  XXV,  114. 

'^  ^         vermin  or  noxious  smells  not,  XXV,  114. 

^  ^         can't  be  evicted  till  has  had  actaal  or  constractive  pos- 

«  «  session,  XXV.  114. 

**  *^         remedy  of  lessee  who  has  never  had  poeseasion  on  the 

covenants,  XXV,  114. 
(*  «  occupying  part  reserved  for  portion  of  term  by  land- 

lord, not,  XXV,  114. 
^  *^         breach  of  independent  covenant  that  tenant  may  oae 

well,  watercloset.  etc.,  not,  XXV.  114. 
**•  ''if  landlord  to  repair,  and  becomes  dami^ged  to  deprive 

of  substantial  enjoyment  is  an  eviction.  XXV,  114. 
landlord  to  build  addition,  which  did  not,  XXV,  114. 
landlord  taking  furniture  under  chattel  mortgage  to 

secure  rent  is  not,  XXV,  115. 
merely  clearing  rubbish  is  not,  XXV,  115. 
BO  merely  holding  short  time  to  remove  wreck  after 
fire,  does  not  deprive  tenant  of  right  to  surrender, 
XXV,  115. 
how  far  cutting  off  water  is  an  eviction,  XXV,  115. 
former  tenant  remaining  over.  not.  XXV.  115. 
landlord's  liability  in  such  case,  XXV,  115. 
so  for  acts  of  strangers,  XXV,  115. 
remedy  of  tenant,  if  after  lease,  but  before  possession, 
landlord  leases  to  another  tenant  who  first  gets  pos- 
session, XXV,  115. 
"  "  landlord  covenanted  to  rebuild ;  municipal  authorities 

prohibited  similar  building.  XXV,  115,  116. 
"  "if  tenant  to  rebuild,  prohibition  no  defence  for  rent, 

XXV,  116. 
"  "at  common  law,  abandonment  of  untenantable  building 

no  defence  for  rent,  XXV.  116. 
"  "  if  landlord  to  keep  in  good  repair,  on  failure  to  do  so 

tenant  may  abandon,  XXV,  116. 
covenant  to  repair  equivalent  to  rebuild,  XXV,  116. 
to  surrender,  wear  and   tear  excepted,  not  bound  to 

rebuild  if  burned,  XXV,  116. 
rule  as  to  personal  property,  XXV,  116. 
at  common  law,  though  buildings  burned,  bound  to  pay 
rent,  XXV,  116. 
"  "  rights  of  each  party,  covenant   landlord  to  rebuild, 

XXV,  116. 
"  "  when  landlord  may  enter  to  take  down  dangerous  wall, 

and  reconstruct  it,  XXV,  116. 
"  "  when  tenant  bound  to  pay  taxes  if  burned,  though 

agreed  rent  should  cease,  XXV,  116. 
"  "if  agreed  rent  to  cease  on  burning*,   but  acoidently 

"  "  omitted,  lease  re-formed.  XXV,  116. 

"  "  when  landlord  entitled  to  elect  not  to  repair,  but  to 

terminate  lease,  XXV,  117. 
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Iiandlord  and  Temuatr-^ntinued. 

"  ^  building  taken  down  under  indictment  by  landlord, 

and  entirely  different  building  erected ;   rights  of 
tenant,  XXV,  117. 
^  **  buildings  destroyed  after  lease,  but  before  taking  pos- 

session, XXV,  117. 
upper  rooms  rented,  buildings  burned,  XXV,  117. 
note  given  for  rent  of  chamber,  but  before  end  term 

building  burned,  XXV,  117. 
N.  Y.  statute  as  to  rent  ceasing  on  destruction  of  build- 
ing, or  its  becoming  untenantable,  XXV,  117. 
what  kind  of  injury  must  be,  XXV,  118. 
filth  from  overflowing  privy,  XXV,  118. 
statute  does  not  apply  if  rented  as  untenantable  build- 
ing, XXV,  118. 
**  *^         statute  only  applies  to  sudden  injury,  not  to  gradual 

decay,  XXV,  118. 
**  **         tenant  agreed  to  repair  ;  roof  leaked  so  as  to  become 

untenantable,  XXV,  118. 
*'  *'  when  tenant    not    liable,  though   he    or    sub-tenant 

remains  after  injury,  XXV,  118. 
'*  ''in  order  to  discharge  tenant  he  must  surrender,  XXV, 

118. 
*^  *^         though  if  does  not,  only  liable  for  rent  in  condition 

premises  are,  XXV,  118. 
**  *'  tenant  may  recoup  damages  for  failure  of  landlord  to 

repair,  XXV,  118. 
^  ^         statute  applies  if  untenantable  when  leased  and  tenant 

never  moves  in,  XXV,  118. 
^  "         statute  does  not  apply  to  leases  executed  before  it  was 

passed,  XXV,  119. 
*^  "  demised  premises  in  another  state,  no  presumption 

has  similar  statute,  XXV,  119. 
"  **  when  landlord  may  recover  on  quantum  meruiiy  if 

through  mutual  mistake  rent  not  fixed,  XXV,  572. 
^e  Illegal  Agreement. 

X«eaae.    See  Landlord  and  Tenant. 

Ifegacie%  devise  of  land,  sold  and  mortgage  taken,  mortgage  does  not  pass 

though  testator  supposed  would,  XXV,  173. 
«*         so  when  traded  lands,  XXV,  173. 
''         gave  mortgage  against  A. ;  A.  sold  land  and  purchaser  gave  testator 

new  mortgage,  he  retaining  old  one  also,  XXV,  178. 
^         when  creates  precatory  trust,  and  when  does  not,  XXV,  462. 
"         when  general  though  termed  "specific,"  XXV,  794. 
**         when  deficiency  to  be  paid  out  of  corpus  of  sums  invested  for  other 

purposes,  XXV,  857. 
^         when  interest  to  be  paid  on,  thereout,  XXV,  857. 

See  Increcue — Legatee — Life  Estate. 

Xfegatee,  when  not  entitled  to  interest  for  maintenance,  XXV,  80. 

Iiender.    See  Building  Societies — Damages — Illegal  Agreements. 

luetter,  when  suificient  acceptance,  XXV,  572. 

Iievy,  if  before  levy  debtor  sells  property  to  third  person  who  agrees  to  pay 
creditor,  latter  cannot  levy  on  the  property,  XXV,  640. 
See  Fraud— Sale. 

Lex  Lod,  law  of  state  where  demised  premises  situate  governs  as  to  rent  ceas- 
ing, XXV,  119. 
^         presumption  common  law  obtains,  XXV,  119. 

See  Illegal  Agreements. 
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Uaiiy  of  Ja^;ineiit  as  against  purchaser  in  poasessioD  who  pajs  suhwaqosttUy, 

See  Bemaindermen — Tenants  in  Common. 
Um  of  Attorney.    8ee  Setoff. 

1Mb  Bstate,  tenant  for  life  boand  to  repair,  XXY,  724. 

**  when  remainderman  niay  have  what  he  is  oompeiled  to  pay  made 

made  ont  of  land,  XXV,  734. 

^  when  beqaest  of  income  does  not  cany  estate  in  corpus,  XXV,  792. 

**  of  "  use  and  enjoyment "  free  from  heirs,  XXY,  7112. 

**           money  may  be  given  to  legatee  for  life  to  preserre  for  remain- 
derman, XXv,  792.  

**  when  remainder  not  repognant  to  prior  gift,  XXV,  792. 

(*           when  devisee  may  nse  or  bequeath,  and  if  does  not,  passes  to  re- 
mainderman, XXV,  792,  793.  

**  when  remainderman  and  not  executors  to  sue  therefor,  XXV,  793. 

**  executor  to  sell  on  death  of  mother  to  whom  life  estate  giveo ; 

mother  died  before  testator,  XXV,  793. 

**  estate  equally  divided  between  daughters,  each  power  todupoee 

of  one  half,  and  if  died  without  issue,  other  half  over,  XXV,  793. 

**  daughters  only  entitled  to  use  income,  XXV,  793. 

(*  may  have  corpus  on  nving  security  to  pay  to  remainderman,  XXV, 

793. 

**  difference  detween  ettate  for  lift  with  power  of  disposition,  and 

devise  of  egUUe  with  power  of  disposition,  XXV,  793. 

**  gift  of  fund,  limitation  over  if  dies  without  i»ne,  legatee  entitled  to 

possession  fund,  XXV,  793. 

**  when  remainderman  takes  only  what  left,  XXV,  793. 

**  when  executors  to  invest,  pay  interest  to  legatee  and  corpus  to 

remainderman,  XXV,  794. 

**  when  ''specific"  means  only  legacy  before  specified,  XXV,  794. 

**  rule  as  to  how  to  determine  whether  corpus  passes,  XXV,  794. 

^  when  executor  held  to  be  trustee,  XXV,  794. 

*^  use  to  one,  and  if  dies  without  issue  to  revert  to  testator's  estate, 

XXV,  794. 

**           when  right  to  sell  depends  on  necessity  to  do  so  for  maintenance, 
XXV,  794,  795.  

**  use  for  life,  and  power  to  sell,  did  in  effect  to  self,  XXV,  794. 

H  when  takes  estate  tail,  XXV,  794. 

^  when  life  estate,  and  to  do  as  she  pleases  with  before  death,  can- 

not sell,  XXV,  795. 

^  when  life  tenant  may  sell  and  use  proceeds,  XXV,  795. 

^  when  power  in  trust  created  in  life  tenant,  XXV,  795. 

^  when  precatory  trust  not  created,  XXV,  795,  797. 

**  sale  and  conveyance  to  self  under  power,  XXV,  795. 

<*  if  purpose  ceases,  power  does  also,  XXV,  795. 

"  if  life  tenant  with  power  to  Sell  dies  in  life  testator,  entire  estate 

goes  to  heirs  of  testator,  XXV,  795. 

tt  iise  to  wife  to  use  as  sees  fit ;  no  one  can  call  her  to  account  for 

disposition  of,  XXV,  796. 

^  if  trustee  entitled  to  remainder,  dispose  of  corpus  to  prejudice  of 

life  tenant,  he  may  set  aside  so  far  as  affects  him,  XXv,  796. 

^  use  to  one  power  to  executor  to  give  principal ;  unless  delivered,  he 

cannot  dispose  of,  XXV.  796. 

^  does  not  go  to  residuum,  but  undisposed  of,  XXV,  796. 

^  in  state  of  N.  Y.  power  of  disposition  not  accompanied  by  trust, 

XXV,  796. 

*'  if  first  taker  power  to  sell,  is  absolute  owner,  XXV,  796. 

«  and  limitation  over  void.  XXV,  796. 

"  life  estate  with  power  of  disposal,  XXV,  797,  798. 

^  wife  took  one-third  in  fee  and  life  estate  in  rest,  XXV,  797. 

^  when  with  power  to  sell  takes  proceeds,  XXV,  797. 
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*'  held  Bon  took,  as  his  share,  absolute  estate  and  not  life  estate, 

XXV,  797.  ♦ 

"  and  executor  recovered  from  trustee,  XXV,  797. 

**  when  legatee  takes  absolutely.  XXV,  797. 

"  when  80,  though  leaves  no  children,  XXV,  797. 

*<  gift  income  without  limitation  as  to  time,  XXV,  797,  798. 

"  no  bequest  over,  XXV,  798. 

**  executor  authorized,  in  discretion,  to  paj  over,  XXV,  798. 

"  if  legatee  died  without  issue,  then  over,  XXV,  798. 

"  executor  required  to  pay  to  life  tenant,  XXV,  798. 

**  limitation  during  widowhood,  XXV,  798. 

'*  then  to  testator's  heirs,  as  such,  XXV,  798. 

"  for  life  with  power  of  disposition,  XXV,  799. 

"  wife  died  without  willing,  XXV,  799. 

''  when  premium  on  gold  part  corpus,  XXV,  799. 

"  when  costs  to  come  out  of  income,  XXV,  799. 

"  when  share  of  legatee  goes  to  next  of  kin  and  widow  takes  no 

part,  XXV,  800. 
**  increase  of  animals  goes  to  owner,  XXV,  800. 

<*  when  may  sell  on  execution  against  widow  to  whom  use  nven, 

XXV  800 
«  "  for  benefit  of  herself  and  children,"  XXV,  800. 

*<  if  misapplies,  restrained,  XXV,  800. 

**  to  widow  in  trust  for  children,  and  at  her  death  to  revert  for  sole 

use  of  children  ;  widow  takes  one  share  with  children  in  lue 

and  children  corpus  at  her  death,  XXV,  800. 
*'  if  authorized  to  sell,  court  will  not  control  discretion,  XXV,  801. 

*^  when  remaindermen  may  recover  of  purchaser  from  life  tenant 

where  corpus  paid  to  her  and  invested,  XXV,  801. 
"  improvements  charged  to  life  tenant,  XXV,  801. 

See  IncreoM, 

Xiight,  when  no  right  to  windows  in  party  wall,  and  ^remedy,  XXV,  775-6. 

ZilmitationB,  Statute  of^  executor  directed  to  pay  principal,  but  not  interest, 

XXV,  86. 
'^  **  after  dissolution  of  firm,  one  partner  cannot  give  note 

^  **  to  waive,  so  as  to  affect  other,  XXV,  416. 

Uqnon.    See  lUegal  Agreements. 

Ijobby  Servlcea.    See  Illegal  Agreements. 

Lotteriea.    See  Illegal  Agreements, 

IfUnatio,  committee  of  survivor  entitled  to  assets,  XXV,  420. 
'*        how  committee  to  sue,  XXV,  420. 


M. 

Maintenance,  when  entitled  to  claim,  XXV,  86. 

Marriage  Brokerage  Oontracts.    See  Illegal  Agreements. 

Married  Women.    See  Ifh-audvlent  Tranrfers — Husband  and  Wife — Nowxtion. 

Members.    See  Building  Societies. 

Merger,  mortgagee  took  conveyance  subject  to  mortgage  securing  note ;  sold 
note  and  mortgage  and  gave  another  mortgage  ;  first  mortgage  not 
merged,  XXV,  647. 

Misdemeanor.    See  Illegal  Agreeme7its. 

Mistake,  when  mutual,  and  no  assent  to  any  particular  agreement,  XXV,  569. 
"        duplicate  agreements  varied,  XXV,  573. 

25  Eng.  Rep.  116 
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WUrtakii    ranfin fud. 

*^         A.  eontracted  to  sell  land  to  B. ;  A.  aaeieiMsd  the  eootiBct  to  C. :  BL 

paid  C.  contract   price  f  B.  camiot  recover  of  C,  oo  grooad  tiocli 

mistakenlj  supposed  A.  bad  title,  XXV,  638. 
*         eorenaot  asHuming  mortgage  inserted  in  deed  hj  mistake,  XXV,  IM-S. 
^        and  grantee  from  grantee  so  parporttng  to  aasame,  not  liable,  XXV, 

**        when  grantee's  negligence  in  acceptance  of  deed  predodcs  aettiag  up 

the  mistake,  XxV,  645. 
**        how  mach  evidence  required  to  establish,  XXV,  646. 
**         no  rule  of  law  as  to  when  must  discover,  XXV,  815. 
*-        negligence  in  discovery  goes  to  discretion  of  relieving  and  not  in  bar. 

XXV,  815. 
**        length  of  time  adds  greatlj  to  presumption  is  none,  and  increaaes 

quantity  evidence  required,  XXV,  815. 
**        when  parties  did  not  assent  to  insurance,  XXV,  815. 
^        when  acceptance  policy  does  not  prevent  relief,  XXV,  815. 
**        mere  mistake  of  law  no  ground  for  reformation,  XXV,  815. 

See  Reformation  of  AgreemetU. 

Monsy  Bad  and  RacalTad,  ground  on  which  note  evidence  of,  and  when  Is 

not,  XXV,  642. 
See  Notaiion. 

Money  Iisnt.    See  Illegal  AgreemenU. 

Mortgage,  allegations  in  foreclosure  where,  on  failure  to  pay  part,  mortgagee 
may  elect  all  to  become  due,  XXV,  221,  

**  courts  will  not  relieve  mortgagor  from  failure  to  mv,  XXV,  221-3. 

**  even  though  mortgagor  does  not  find  mortgagee,  XxV,  222. 

**  otherwise  if  mortgagee  have  been  guilty  of  trick,  XXV,  222. 

"'         if  begins  suit  before  expiration  of  time,  may  file  supplemental  eom- 
plaint  and  claim  all,  XXV,  222. 

**  mortgagee  died  before  time  to  elect ;  how  soon  must  ascertain  rep- 

resentatives appointed  and  tender,  XXV,  222. 

**         when  acceptance  interest  a  waiver  of  right  to  claim  all  dae»  XXV, 
222. 

**         when  agent  may  waive  right,  XXV,  222. 

**         if  mortgagee  in  good  faith  denied  any  liability,  though  decided  other- 
wise, clause  does  not  take  effect,  XXV,  222. 

**         mortgagee  received  several  payments  after  due,  XXV,  222. 

**         effect  of  mortgagee  releasing  without  notice  of  subsequent  mortgage, 
XXV,  855. 

**         if  grantee  assumes  wife's  dower  subject  to,  and  cannot  compel  estate 
to  pay  it,  XXV,  644. 

See  Building  Societies — Mistake — Nova/tian — Principal 
and  Suretg —  Vendor  and  Vendee, 

Mortgagee.    See  Bona  Fide, 

Mortgage  Foreolosure,  allegations  when  condition  on  failure  all  becomes  due, 

XXV.  221. 
**  ^  purchaser  in  possession  not  affected  by,  unless  party, 

XXV,  354. 
tt  «  and  until  notice  may  pay  vendor,  XXV,  354. 

See  Mortgage.. 

Municipal  Ooxporation,  how  far  acts  of  affect  relation  of  landlord  and  tenant, 

XXV,  111. 
See  Arbitration, 
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Negligence,  by  bank  or  collection  agent  in  failing  to  collect,  XXV,  500,  510. 

See  Mistake — IVusts  and  Trustees. 

Notice,  where  blanks  in  an  instrament  are,  that  it  was  delivered  on  condition  to 
be  invalid  until  signed  bj  others,  XXV,  20. 

<'       if  note  made  by  individual,  is  notice  finn  indorsement  improper,  XXV, 
419. 

**       so  individually  indorsed,  then  in  firm  name,  XXV,  419. 

*^      to  surety  of  defalcation  of  principal,  when  necessary  and  when  not, 
XXV,  442. 

"       parties  bound  to  take  notice  of  law  of  place  where  contract  to  be  per- 
formed, XXV,  661. 

"      when  recording  assignment,  mortgage,  deed,  etc.,  is,  XXV,  855,  644. 

See  Novation —  Vendor  and  Vendee. 

Novation :    A.  transfers  property  to  B. ,  in  consideration  of  which  B.  promises 

"  to  pay  A.'s  debt  to  C,  XXV,  636. 

"  when  simply  a  power  to  sell  and  to  pay  C,  which  A.  may  revoke, 

XXV,  636. 

**  what  amounts  to  a  revocation,  XXV,  636. 

«  when  not  within  statute  of  frauds,  XXV,  686,  687,  689, 640. 

''  when  trust  which  creditor  may  enforce,  XXV,  686. 

"  though  "  money  had  and  received"  will  not  lie,  XXV,  686. 

*^  when  rule  that  creditor  may  sue  on  promise  does  not  apply,  XXV, 

636. 

'*  if  promisor  may  sue  promisee,  third  person  cannot,  XXV,  686. 

«  one  authorized  attorney  to  collect  and  pay  mortgage  creditor ;  re- 

voked authority,  but  attorney  applied  on  mortgage ;  client  can- 
not maintain  money  had  and  received,  XXV,  686. 

"  generally  action  lies  by  third  person  on  promise  by  A.  to  B.  on  con- 

sideration to  pay  such  third  person,  XXV.  637. 

^  several  grantees  liable  to  mortgagee  in  different  amounts,  XXV, 

637. 

"  A.  told  B.'s  creditors  had  B.'s  property  and  would  pay  B.'s  debt  if 

creditor  forbears,  estopped.  XXV,  637,  639. 

**  on  such  promise  not  necessary  creditor  should  give  up  claim  against 

debtor.  XXV,  637. 

**  what  sufficient  allegation  A.  promised  B.  to  pay  mortgage  to  C.  on 

which  B.  liable,  XXV,  687. 

^  promise  by  A.  to  B.  gives  no  right  to  C.  though  benefit  would 

enure  to  C.  by  performance,  XXV,  637. 

"  mortgagee  assigned  a  bond  and  mortgage ;  mortgagor  paid  mort- 

gagee ;  mortgagee  gave  mortgagor  agreement  to  indemnify 
against  assignor,  which  defendant  signed  as  surety:  assignee 
cannot  recover  tliereon,  XXV,  638. 

**  A.  contracted  to  sell  land  to  B. ;  A.  assigned  the  contract  to  C. ;   B. 

paid  C.  contract  price  :  B.  cannot  recover  against  C.  for  A.'8  re- 
fusal to  convey,  XXV,  688. 

"  nor,  though  A.  had  no  title,  can  he  recover  against  G.  for  money 

paid  by  mistake,  XXV,  688. 

"  A.  agreed  to  purchase  if  B.  contracted  to  purchase  certain  railroad 

bonds,  agreement  providing  other  bondholders  mi^ht  sell  to  B. 
at  same  price ;  plaintiff  tendered  B.  bonds :  held  ne  could  not 
recover,  XXV,  688,  641. 

'*  agreement  by  grantor  in  deed,  held  simply  a  mortgage  to  pay 
prior  mortgage,  XXV,  638.  

"  liability  of  grantee  assuming  to  pay  prior  mortgage,  XXV,  638. 

^  grantee's  name  left  blank,  but  defendant's  inserted,  XXV,  639. 


tt 
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Novation — continued, 

*'  measure  damages  for  breach  of  agreement  to  pay  another's  debt, 

XXV,  e39. 

**  A.  let  B.,  creditor,  have  mill  and  logs,  6.  to  saw  ap  and  apply  pro- 

ceeds on  A,'8  debts  ;  B.  promised  C.  to  pay:  can  onlj  be  enforced 
to  extent  of  C.'s  share  of  proceeds,  XXV,  640. 

*^  A.  agreed  to  deliver  oil  to  B.;  B.  sold  contract  to  C,  who  notified 

A.;  oil  fell ;  B.  agreed  with  A.  to  give  him  $2^00  and  all  real> 
ized  from  C;  A.  tendered  oil :  held  A.  could  not  recover  against 
C.  XXV,  640. 

**  before  attachment  against  A.  levied,  B.  bought  property  of  A. 

and  agreed  to  pay  the  debt ;  plaintiff  in  attachment  cannot  levy 
on  the  property,  though  could  recover  on  promise,  XXV,  640L 

**           in  Massachusetts,  on  promise  by  A.  to  pay  B.,  latter  cannot  sue  A., 
XXV,  641.  

**  liability  of  incoming  partner  on  existing  debt  of  old  firm,  XXV, 

641. 

**  promise  by  creditor  to  take  claim  against  third  person  in  mo- 

ment, invalid  unless  such  third  person  party  to  agreement,  XXV, 
641. 

"  debtor  not  released,  though  creditor  knows  third  person  has  agreed 

to  pay,  unless  creditor  accepts  such  third  person  as  the  debtor, 

XXV,  641,  

what  is  such  acceptance,  XXV,  641. 

A.  owed  B.  $7,000;  corporation  took  A. 's  property  and  agreed  to 
pay  his  debts,  subscription  to  corporate  stock  not  to  be  bind- 
ing till  $250,000  subscribed ;  C.  agreed  on  indemnity  by  other 
stockholders  to  take  last  $30,000  of  stock ;  B.  demanded  his 
$7,000  of  corporation ;  C.  gave  B.  his  note  therefor,  seven  of  the 
21  indemnitors  guarantying  C.'s  note :  held  money  had  and  re- 
ceived by  B.  would  not  lie  against  such  guarantors,  XXV,  641. 
nor  that  guarantors  verbally  agreed  to  pay,  XXV,  642. 

**  doctrine  of  novation  did  not  apply  as  defendants  did  not  owe  eor- 

poration,  XXV,  642. 

"  eirect  and  requisites  of  novation,  XXV,  642. 

agent  corporation  credited  on  C.'s  subscription  without  C.'s  knowl- 

edge,  XXV,  642. 
grantor  taking  ''  subject "  to  mortgage,  not  personally  liable,  XXV, 

642. 
covenant  by  grantee  to  indemnify  mortgagor  does  not  render  per- 
sonally lUble,  XXV,  642. 
assumption  of  mortgage,  none  of  taxes,  held  grantee's  payments 

could  not  be  applied  to  pay  taxes,  XXV,  643. 
if  grantee  ''assumes"  mortg^age,  personally  liable,  XXV,  643. 
but  grantor  cannot  sue  grantee  until  obliged  to  pay  debt,  XXV,  642. 

"  mortgagee  may  sue  mortgagor  on  bond,  and  latter  cannot  force  him 

to  proceed  against  land  or  grantee,  XXV,  643. 
when  grantee  estopped  from  denying  validity  of  mortgage   he 
assumes,  XXV,  643. 

^  husband  purchased  property  and  took  deed  in  name  of  wife,  by 

which  grantee  assumed  mortgage,  XXV,  642. 

"  wife  charged  estate  with  mortgage,  XXV,  643,  644. 

'*  husband  liable  on  his  oral  promise  to  pay,  XXV,  643. 

"  A.  gave  B.  a  mortgage,  B.  to  pay  two  prior  mortgages,  and  bal- 

ance to  A.;  A.  sold  to  C.  with  warranty  subject  to  B.'s  mortgage  : 
C.  cannot  compel  B.  to  pay  prior  mortgages,  XXV,  643. 

*'  though  if  C.  pays,  may  be  subrogated  to  A.'s  rights  and  compel  C. 

to  pay,  XXV,*  643. 

"  if  grantor  of  one  assuming  mortgage  compelled  to  pay,  may  re- 

cover of  grantee,  and  latter  cannot  deduct  costs  of  foreclosure, 
XXV,  643. 
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Novation — continued. 

"  if  grantee  assames,  he  becomes  principal  debtor  and  grantor  surety, 

XXV,  643. 
<*  deed,  notice  to  mortgagee,  XXV,  644. 

^  and  if  he  extends  time  of  payment,  mortgagor  released,  XXV,  644. 

^  relation  not  changed  bj  grantee  conveying  to  another  who  also 

assames,  XXV,  644. 
^  grantee  assuming,  widow  takes  dower  subject  to  and  cannot  compel 

representative  to  pay,  XXV,  644. 
"  if  grantor  not  liable  to  pay,  grantee  not,  although  agrees  to  do  so, 

XXV,  644. 
*^  grantee  cannot  defend  on  ground  grantor  could  have  under  statute 

of  limitations.  XXV,  644. 
**  grantee  of  married  woman  who  assumed,  liable,  XXV,  644. 

*'  married  woman  who  assumes,  liable  though  grantor  had  no  title  ; 

covenant  of  title  good  consideration  for  ner  promise,  XXV,  644. 
*'  grantee  not  liable  if  assumption  inserted  by  mistake,  XXV,  645. 

**  and  grantee  from  grantee  so  purporting  to  assume,  not  liable,  XXV, 

645. 
"  when  grantee's  ne^igence  in  acceptance  of  deed  precludes  setting 

up  the  mistake,  XXV,  646. 
^  how  much  evidence  required  to  establish  mistake,  XXV,  646. 

^  grantor  cannot  release  grantee  from  agreement  to  assume,  if  accept- 

ance by  mortgagee,  XXV,  646. 
**  when  not  under  claim  agreed,  or  might  reconvey  to  grantor,  XXV, 

646. 
"  when  may,  XXV,  646. 

<*  grantee  assumed  usurious  mortgage ;  grantee  reconveyed,  XXV,  646. 

"  in  New  Jersey,  held  grantor  may  release  grantee,  XXV,  646. 

**  A.  accustomed  to  obtain  money  for  B.  under  a  contract ;  A.  not 

bound  to  retain  enough  to  indemnify  G.  as  indorser  on  a  note 

A.  negotiated  for  B.  under  contract,  XXV.  646. 
«  if  had  been  one,  A.  could  release  B..  XXV,  647. 

"  son  covenanted  to  support  father;  father  released;  overseer  of 

poor  cannot  avoid  release  as  fraudulent,  XXV,  647. 
^  one  guarantied  note  ;  released  and  note  protested  ;  indorser  liable 

and  cannot  recover  of  guarantor,  XXV,  647. 
"  mortgagee  took  conveyance  subject  to  mortgage  securing  note  ; 

sold  note  and  mortgage  and  gave  another  mortgage,  first  mort- 
gage not  merged,  XXV,  647. 
^  mortgagor  not  entitled  to  benefit  of  agreement  between  mortgagee 

ana  his  assignee  extending  time  of  payment,  XXV,  647. 
^  when  one  using  party  wall  not  liable  on  grantor's  covenant,  though 

takes  deed  subject  to  it,  XXV,  774. 
**  covenant  to  pay  for  does  not  pass  to  grantee  of  covenantee,  XXV, 

775. 

Niuiance^    See  Landlord  and  Tenant, 


o. 

Offices.    See  lUegal  Agreement. 

Officers.    See  Condition — Principal  find  Surety. 

Onus,  holder  individual  note  seeking  to  charge  firm,  XXV,  418. 

*^     if  shows  improperly,  made  by  one  partner  holder  must  show  is  bona  fide, 
XXV,  418. 

Overseer  Poor.    See  Fraudttlent  Transfer-^Nbvation. 
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P. 

Parent  and  Child,  when  one  stands  in  loeo  parerUis,  XXV,  86. 

Parol  ZMdence,  that  bond  signed  on  condition  to  be  invalid  until  signed  hy 

another.  XXV,  20. 
**  ^  bill  of  sale  of  22  casks  wine  carries  casks  as  well  as  eon- 

tents,   and  oral  evidence  to  show  contrary  inadmissible, 

XXV,  517.  

^  "  duplicate  agreements  varied,  which  to  control,  XXV,  573. 

Parties,   when  party  who  refuses  to  be  plaintiff  may  be  made  defendant, 
XXV,  20. 

"        if  unnecessarily  sever  denied  costs,  XXV,  20.  

Partnerdiip,  one  partner  cannot  engage  in  dmilar  business  outside,  XXV,  343. 

**  one  restrained  from  carrying  on  similar  business.  XXV,  343. 

'^  one  may  purchase  title  to  real  estate,  firm  held  by  lease,  XXV, 

843. 
**  but  not  if  done  secretly  while  other  negotiating  for  firm,  XXV, 

343. 
**  one  secretly  obtained  new  lease  about  time  of  dissolution,  XXV, 

343. 
"  so  in  certain  cases  after  dissolution,  XXV,  343. 

**  during  partnership  one  cannot  take  renewal  for  own  benefit,  XXV, 

843.  

**  not  material  that  landlord  would  not  have  leased  to  others,  XXV, 

843. 
**  if  one  uses  partnership  funds  in  own  business,  liable  to  firm  for 

profits,  XXV,  343.  

^  ao  any  one  QTcept  bona  fide  puTcbnaer,  XXV,  343. 

**  subscribers  for  stock  not  liable  for  debt  before  inoorporatioo, 

XXV,  374. 
i  **  right  of  one  partner  to  bind  firm  by  note,  XXV,  416. 

*^  fact  that  two  sign  joint  note  no  evidence  of  partnership,  XXV, 

416. 
**           if  partnership  denied  bond  signed  by  them  to  obtain  license,  ad- 
missible. XXV,  416.  

**  each  partner  may  bind,  though  one  dissents,  XXV,  416.       

'^  one  cannot  bind  for  transactions  out  of  scope  of  business,  XXV, 

416. 
"  nor  for  acts  of  unusual  or  rare  occurrence,  XXV,  416. 

**  one  of  firm  of  lawyers  cannot  bind  by  bill  or  note,  XXV,  416. 

'^  after  dissolution,  one  cannot  by  bill  or  note,  XXV,  416. 

**  except  as  to  one  who  has  dsalt  with  firm,  and  took  without  notice 

of  dissolution,  XXV,  416. 
**  though  such  a  note  may  be  ratified,  XXV,  416. 

**  after  dissolution,  one  cannot  give  note  so  as  to  affect  other's  rights 

under  statute  of  limitations,  XXV,  416.  

*^  on  death  of  one,  assets  go  to  survivor  for  payment  of  debts,  XXV, 

416. 
''  survivor  can  exercise  no  partiality  among  creditors,  XXV,  416. 

(*  cannot  transfer  to  trustee  to  pay  firm  debts,  XXV,  416. 

"  one  partner,  after  dissolution,  has  as  much  power  to  adjust  affaira 

as  before  dissolution,  XXV,  416. 
**  but  not  to  indorse  commercial  paper,  XXV,  416. 

^  power  of  partner  after  dissolution  does  not  cease  because  debts 

paid,  nor  depend  upon  state  of  accounts  between  each  other, 

XXV,  416. 
"  if  one  sells  property  to  raise  money  to  pay  individual  debts,  to 

knowledge  of  vendee,  is  fraudulent  and  void,  XXV,  417. 
(*  so  cannot,  as  against  creditors,  by  agreement  between  themselves 

apply  firm  property  to  individual  debts,  XXV,  417, 
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Partnership — continued, 

"  if  creditor  so  takes,  fraudulent.  XXV,  417. 

*'  one  cannot  give  firm  note  for  individual  debt,  XXV,  417. 

'*  nor  so  indorse  paper,  XXV,  417. 

"  nor  apply  firm  property,  XXV,  417. 

'*  if  firm  debt  paid  by  individual  funds,  individual  creditors  cannot 

reach  similar  amount  of  firm  assets,  XXV,  417. 
if  one  partner  agrees  with  others  assent  to  apply  firm  propertyto 
pay  individual  debt  operates  in  pr<Bsenti  as  satisfaction,  X aV, 
417. 
**  though  querey  whether  falls  within  statute  of  frauds,  XXV,  417. 

incoming  partner  may  agree  to  become  liable  for  existing  debts, 

XXV,  417. 
though  presumption  against  it,  XXV,  417. 
slight  evidence  of  assumption  sufficient,  XXV,  417.  ^ 

if  one  partner  give  note  in  part  for  old  and  part  for  new  debt, 
may  recover  so  much  as  for  new,  XXV,  417. 
^  how  firm  may  assume  old  debt  of  one  partner,  XXV,  417. 

one  partner  borrowed  money  ostensibly  for  firm,  and  misappro- 
priated it.  XXV,  417. 
one  made  own  note,  and  borrowed  money  on  it ;  presumed  note  of 

individual  making  it,  XXV,  417. 
to  charge  partnership  must  prove  loaned  on  partnership  credit, 
XXV,  418. 
"  or  money  used  in  firm  business,  XXV,  418. 

that  burthen  on  plaintiff  to  show  borrowed  on  credit  of  firm, 

XXV,  418. 
if  lender  did  not  know  of  firm,  cannot  charge  it,  XXV,  418. 
«  or  if  loaned  on  credit  of  individual,  XXV,  418. 

^  though  used  in  firm  business,  XXV,  418. 

two  intending  to  go  in  partnership  purchased  goods,  XXV,  418. 
'*  though  mere  conversation  about  doing  so  will  not  authorize  one 

to  bind  both.  XXV,  418. 
^  borrowiog  by  one  partner  on  firm  note  within  ordinary  course  of 

business.  XXV.  418. 
^  presumptively,  firm  note  given  in  firm  business,  XXV,  418. 

bona  fide  purchaser  of  one  partner's  interest  in  partnership  real 

estate  protected.  XXV,  418. 
otherwise  if  for  precedent  debt,  XXV,  418. 
"  or  purchaser  knew  was  firm  property,  XXV,  418. 

'^  accommodation  indorsement  by  one,  not  binding,  XXV,  418. 

except  in  favor  of  bona  fide  holder,  tnere  knowledge  by  one  part- 
ner that  another  /tru  given  firm  paper  will  not  bind  him,  XXV, 
418. 
**  one  member  cannot  ratify  for  remainder  of  firm,  XXV,  418. 

one  member  improperly  gave  other,  promised  to  pay,  held  valid 

without  any  new  consideration,  XXV,  418. 
an  assent  may  be  implied  from  facts  and  circumstances,  XXV, 
418. 
*^  may  show  firm  paid  similar  note,  XXV,  419. 

^  if  shows  made  in  fraud  of  partners,  holder  must  show  is  bona  fide 

holder,  XXV,  419. 
^  individual  note  notice,  on  face,  firm  indorsement  improper,  XXV, 

419. 
"  so  indorsement  by  individual   and   afterwards   in  firm   name, 

XXV.  419. 
"  survivor  may  sue  firm  assets  in  own  name,  XXV,  419. 

*'  so  as  to  part  owners  of  vessels,  XXV,  419. 

^  how  as  to  lawyer's  unfinished  business,  XXV,  419. 

"  and  as  to  real  estate,  XX  V^,  419. 

"  survivor  may  join  debt  to  self,  and  one  as  survivor,  XXV,  419. 
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Paxtaenblp— continued.  

**  if  appears  was  firm  debt,  death  of  other  must  be  alleged,  XXV, 

419. 
*^  if  goods  sold  to  firm  and  one  dies,  may  sue  survivor  without  no- 

ticing partnership,  XXV,  419. 
right  of  executor  of  deceased  in  Upper  Canada,  XXV,  420. 
payment  to  executor  of  deceased,  instead  of  to  survivor,  invalid, 

XXV,  420. 
representative  of  deceased  has  right  to  inspect  books,  XXV,  420. 
«  remedy  if  refused,  XXV,  420. 

**  if  representative  of  deceased  haJs  collected  firm  debt,  survivor 

may  collect  it  of  him,  XXV,  420. 
debt  due  from  plaintiff  as  survivor  may  be  set  off  against  debt  due 

from  him  to  defendant  in  own  right,  XXV,  420.  

personal  representative  of  survivor  represents  firm  assets,  XXV, 

420. 
so  committee  of  lunatic  survivor,  XXV,  420. 
**  how  committee  to  sue,  XXV,  420. 

**  assets  in  survivor's  hands  his,  so  far  that  his  widow  may  have 

allowance  from,  though  insufficient  to  pay  firm  debts,  XXV, 
420. 
"  if  survivor  has  no  interest  in  cause  of  action,  representatives  of 

deceased  may  sue,  XXV,  420. 
^  when  and  how  representatives  of  deceased  may  be  joined  with 

survivor,  and  when  not,  XXV,  420.  _ 

if  all  dead,  action  to  be  against  representative  of  survivor,  XXV, 

420. 
if  improper  joinder,  must  demur,  XXV,  420. 
**  how  revived  if  one  partner  dies  pendente  lite,  XXV,  421. 

**  one  sued,  tnd  he  died,  XXV,  421. 

if  survivor  satisfied  his  share,  representative  of  other  may  sue, 

XXV.  421. 
survivor  cannot  bind  estate  of  deceased  for  any  debt  incurred 
after  death,  XXV,  421. 
^  and  cannot  use  firm  name  in  business,  XXV,  421. 

survivor  cannot  bind  co-survivor  by  using  firm  name,  XXV,  421. 
survivor  cannot  use  property  for  his  own  individual  use,  XXV, 
421. 

*^  how  far  one  partner  liable  for  fraud  of  another,  XXV,  706-7. 

^  when  one  may  be  arrested  for  fraud  of  another,  XXV,  70^7. 

"  liability  of  incoming  partner  on  existing  debt  of  old  fir^^XXV, 

641. 
Party  WalL  when  one  erecting  entitled  to  contribution  from  other  using  \t, 

XXV,  774. 
**  covenant  to  pay  for  when  used  does  not  bind  grantee,  though 

deed  to  him  subject  to  covenant,  XXV,  774. 
'*  covenant  to  pay  for  does  not  pass  to  grantee  of  covenantee,  XXV, 

775. 
'*  bona  fide,  mortgagee  without  knowledge  of  covenant  to  pay  for 

and  to  create  a  lien,  takes  discharged  from,  XXV,  775. 
<'  after  mortgage,  mortgagor  can  do  no  act  to  his  prejudice,  XXV, 

775. 
^  cannot  have  windows  in,  unless  agreement  for,  XXV,  775. 

"  whether  may  fire  escape,  XXV,  775.  

**  injunction  to  restrain  putting  windows  into  party  wall,  XXV, 

775. 
'^  agreement  that  may  erect  third  story  on  without  consideration, 

XXV.  775. 
"  remedy  by  filling  up  windows,  XXV,  776. 

See  Support, 
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Payment,  firm  agreed  to  apply  firm  propertj  on  debt  of  one  partner,  XXV, 

417. 
'*         to  executor  of  deceased  partner  not  good  as  against  survivor,  XXV, 

420. 
"         application  on  several  bonds,  XXV,  508. 
**         one  transferring  from  self  in  one  capacity  to  self  in  another,  XXV, 

508-9. 
'*         debtor  gave  first  administrator  his  note,  what  second  must  show  to 

recover,  XXV,  509. 
"         by  member  building  society,  how  applied,  XXV,  827. 

See  Fraud — Sale —  Vertd&r  and  Vendee. 

Performance,  agreement  to  deliver  stock  in  future,  may  deliver  newly  issued 

stock,  XXV,  173. 
"  eff(*ct  of  failure  by  debtor  to  perform  composition  arrangement, 

XXV,  258. 

See  MoHgage, 

Plaintiff,  when  proper  refusing,  may  be  made  defendant,  XXV,  20. 

Poor.    See  Fraudulent  Transfer. 

PoMeasion.     See  Vendor  and  Vendee. 

Power.    See  Life  Estate. 

Precatory  Trust,  when  words  create,  and  when  do  not,  XXV,  462. 

«  «        when  created,  XXV,  802. 

Preanmption,  common  law  obtains  in  other  states,  XXV,  119. 

^  that  incoming  partner  did  not  agree  to  become  liable  for  exist- 

ing debts,  XXV,  417. 

"  one  member  made  own  note  and  borrowed  money ;  holder  sought 

to  charge  firm,  XXV,  417. 

"  that  firm  note  given  in  firm  business,  ^tXV,  418. 

^  that  parties  knew  law  of  place  where  contract  to  be  performed, 

XXV,  651.' 

Principal  and  Agent,  subscribers  for  stock  not  liable  for  debt  before  incorpo- 
ration, XXV,  374. 
«  «  same  person  cannot  act  for  both  parties  under  statute 

of  frauds,  XXV,  432. 
^  **  when  principal  not  estopped  by  declarations  of  agent, 

XXV,  515. 
*^  ^  attorney  authorized  to  collect  money  and  apply  on  third 

person's  mortgage  ;  authority  revoked,  but  applied  on 
mortgage,  XXV,  636. 
*^  **  principal  cannot  have  benefit  of  agent's  transaction  with- 

^  out  adopting  and  being  responsible  for  all  agent's  rep- 

resentations, XXV,  706. 
**  *^  how  far  principal  may  be  arrested  for  fraud  by  agent, 

XXV,  707. 

See  Bona  Fide — Fra/udvlent  Transfers — Illegal 
Agreement — Negligence — Partnership — 
Trusts  and  TruMees. 

Principal  and  Surety,  how  far  creditor  bound  to  disclose  circumstances  to 

surety,  XXV,  441. 

^  *'         bond  for  good  conduct,  must  disclose  past  criminal  con- 

duct principal,  XXV,  441. 

*^  *^  eo  sureties  not  liable  if  misled  by  publication  of  direc- 
tors as  to  condition  of  bank,  XXV,  441.  

*'  '*         indorser  not  liable  if  holder  knew  note  forged,  XXV, 

441. 

"   .  "or  if  not  bona  fide  holder,  XXV,  441. 

"  "         indorser  not  liable  because  of  fraud,  knowing  facts  but 

not  law,  requested  holder  to  extend  time,  liable,  XXV, 
441. 

25  Eng.  Rep.  117 
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Principal  and  Surety — continued. 

^  ^         surety  bonds  cashier  liable,  tbougb  principal  had  been 

guilty  of  frauds,  if  unknown  to  directors,  XXV,  442. 

"  "         directors  not  bound  to  notify  of  default,  without  fraud 

or  dishonesty,  XXV,  442. 

"  "         otherwise  if  from  want  of  integrity,  XXV,  442. 

"  "         principal  applied  money  on  previous  defalcation,  not 

known  to  creditor,  XXV,  442. 

^  ^         indorsed  on  condition  all  creditors  should  sign  compo- 

sition, and  all  did  not,  XXV,  442. 

"  "         creditor  not  responsible  in  most  states  for  false  repre- 

sentations of  debtor,  where  has  no  interview  with 
surety,  XXV,  442. 

«  «         otherwise  in  a  few,  XXV,  442. 

"  "         in  some,  concealment  must  have  heen  fraudulent,  XXV. 

442. 

"  "         creditor  bound  to  strict  integrity  and  complete  fairness 

to  surety,  XXV,  443. 

«  "         though  tbis  will  not  excuse  surety  from  reasonable  at- 

tention and  diligence,  XXV,  443. 

«  *^         surety  must  not  induce  fraud  nor  become  an  indolent 

victim,  XXV,  443. 

"  "         if  put  upon  guard,  must  protect  self,  XXV,  443. 

'*  "         signed  for  $1,500  loan  ;  $1,000  loaned  and  balance  ap- 

plied on  old  debt,  XXV,  443. 

"  "         when  amount  of  loan  may  be  recovered,  XXV,  443. 

«  "         when  not,  XXV,  443. 

''  "         otherwise  if  agreement  to  loan  part  and  include  old  debt, 

made  before  surety  signed,  principal  fraudulently 
concealed  facts,  XXV,  443. 

^  *'         creditor  no  reason  to  believe  principal  practising  fraud 

on  surety,  XXV,  443. 

"  '*         surety  cannot  avoid  bond  on  ground  judge  taking  mis- 

stated contents,  XXV,  443. 

"  "         infant  and  another  conspired  to  have  such  other  ap- 

pointed guardian,  and  then  both  to  squander  money  ; 
surety  of  guardian  liable,  XXV,  443. 

"  "         liability  of  surety  of  guardian  only  prospective,  XXV, 

508. 

^  '*         if  has,  in  fact,  no  assets  when  bond  given,  surety  not 

liable,  XXV.  608. 

"  "         not  liable  if  guardian  has  already  sold  property  and  con- 

verted proceeds,  XXV,  508. 

^  ^         appropriation  of  amounts  due  on  several  bonds  bind- 

ing on  sureties  if  they  sign  it,  XXV,  508. 

"  "         how  payments  applie<l  in  such  case,  XXV,  508. 

"  "         when  not  shown  defalcation  was  during  particular  term, 

XXV,  608. 

"  "         not  liable  for  defalcation  during  previous  term,  though 

principal  had  property  out  of  which  could  have  made 
good,  XXV,  508. 

"  "         when  principal  holding  two  offices  will  not  be  held  to 

have  transferred  from  one  capacity  to  another,  XXV, 
508. 

"  "         if  hns  on  hand  funds  of  former  term,  sureties  liable, 

XXV,  500. 

"  "         administrator  charged  own  debt  in  inventory,  XXV,  509. 

"  "         how  far  one  executor  liable  for  defalcation  by  co-exec- 

utor in  Induina^  XXV,  509. 

"  "         when  second  administrator  cannot  recover  of  debtor, 

where  first  surrendered  certificates  of  deposit  and  re- 
deposited,  XXV,  500. 
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Principal  and  Surety — continued. 

"  "         if  grantee  assumes  mortgage,  he  becomes  principal 

debtor  and  mortgagor  surety,  XXV,  ($48. 
deed  notice  to  mortgagee,  XxV,  644. 
and  if  extends  payment,  mortgagor  released,  XX V,  644. 
relation  not  changed  by  grantee  conveying  to  another 
who  assumes,  XXV,  644. 

See  Alteration — Condition — Illegal  Agreements, 

Privy,  overflowed  rendering  demised  premises  untenantable,  XXV,  118. 

Prize  Packages.    See  Illegal  Agreements. 

Profits.    See  Te?iants  in  Common. 

Promise,  how  to  be  interpreted,  XXV,  573. 

See  Novation. 

Promissory  Note.    See  Monty  Bad  and  Received — Partnership. 

Prostitute.    See  Illegal  Agreements. 

Public  Enemy,  eviction  by,  XXV,  113. 

"  "        when  tenant  not  bound  to  repair  damages  by,  XXV,  118. 

Purchaser.    See  Vendor  and  Vendee. 


R. 

Railroad  Bonds:  A.  agreed  to  purchase  of  B.  railroad  bonds  and  provision 

would  purchase  of  other  holders  at  same  price ;  other 
holders  cannot  sue,  XXV,  638,  641. 
Ratification,  by  one  partner,  of  firm  note  given  by  one  after  dissolution,  XXV, 

416. 
"  one  member  of  firm  cannot  ratify  for  others,.  XXV,  418. 

"  if  unauthorized  investment,  XXV,  508. 

See  Novation — Partnership — Principal  and  Agent. 

Record.    See  Notice —  Vendor  and  Vendee. 

Reformation  of  Agreement,  if  agreed  rent  to  cease,  but  omitted  from  lease 

reformed,  XXV,  116. 
See  Mistake. 
Release,  effect  of  mortgagee  releasing  without  notice  of  subsequent  mortgage, 

"        by  grantor  of  grantee  assuming  mortgage,  XXV,  645. 

"        when  not  under  claim  might  reconvey,  XXV,  646. 

**        when  may,  XXV,  646. 

"        by  grantor  where  grantee  assumed  usurious  mortgage,  XXV,  646. 

''        by  principal  of  agent  applying  money  to  pay  note  of  another  indorsed 

by  third  person.  XXV,  647. 
"        father  released  son  from  support ;  overseer  sued  son  as  fraudulent, 

XXV,  647. 
*'        one  guarantied  note,  but  released  and  note  protested,  indorser  cannot 
recover,  XXV.  647. 
Remaindermen,  life  tenant  must  pay  repairs,  XXV,  724. 

'*  when  entitled  to  have  amount  he  is  compelled  to  pay,  made 

out  of  land,  XXV.  724. 
See  Life  Estate. 
Remedies.    See  Election. 

Rent.    See  Illegal  Agreements — Landlord  and  Tenant — Tenants  in  Common. 

Repairs,  to  be  made  by  life  tenant,  XXV,  724. 

Res  Adjudicata,  when  beneficiaries  not  affected  by  suit  as  to  i^vestm^nt, 

XXV,  507. 
Rescission,  when  not,  because  no  assent  to,  XXV,  571. 

See  Fraud— Sale. 
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Revivor,  one  partner  died  pending  suit,  XXV,  421. 

"         one  sued  and  he  died,  XXV,  421. 

Revocation.    See  Novation. 

See  Vendor  and  Vendee. 


S. 

Sale,  none  without  intent  to  pass  title,  XXV.  131. 
^     one  fraudulently  purchased  goods  ;  creditors  attached,  and  hj  af reement 

with  debtor  took  them  ;  vendor  rescinded  and  sued  sheriff,  XXV,  514. 
"     when  held  to  be  conditional,  and  when  not,  XXV,  515-16. 
''     rights  and  remedies  of  seller,  of  buyer  and  of  creditors  and  purchasers 

from  latter,  XXV,  515-16. 
**     when  personal  property  becomes  fixture  so  seller  cannot  reclaim,  XXV, 

516. 
*^     vendee  from  fraudulent  purchaser  gets  good  title,  XXV,  516. 

"     goods  consigned  to  be  sold,  XXV,  516.  

"     delivery  to  purchaser  without  payment  of  purchase  price,  XXV,  516. 

^     when  carries  casks  as  well  as  contents,  XXV,  517. 

"     member  building  society  withdrawing  and  taking  interest,  is  not  a  sale, 

XXV,  826. 

See  Agreement — Illegal  AgreemenU —  Vendor  and  Vendee, 

Sale  of  Stock,  may  deliver  newly  issued  stock,  XXV^  173. 

Satisfaction,  not  to  take  portrait  till,  etc.,  unless  satisfied,  XXV,  569. 

Set-off,  as  against  attorney's  lien,  XXV,  217. 

"       difference  between  motion  and  suit,  XXV,  217. 

"       attorney  may  protect  himself  by  taking  assignment  of  verdict,  XXV, 
218. 

Settlement.    See  Fraudulent  Transfers. 

Sheriff.    See  Fraud. 

SheriflPs  Deed.    See  Vendor  and  Vendee. 

Ships.    See  VesseJs. 

Soldiers.    See  Illegal  Agreements. 

Stairs,  how  easement  for  acquired,  XXV,  774. 

Stamp.    See  Illegal  Agreements. 

State  Courts,  compelled  to  elect  between  those  and  federal  courts,  XXV,  515. 

States.    See  Lex  LoH. 

Stock,  money  lent  to  give  fictitious  value  to,  XXV,  659. 

See  Increase. 

Stockholders,  when   settlement  with  corporation  valid  as  against  creditors, 

XXV,  331. 
"  not  liable  for  debt  before  incorporation,  XXV,  374. 

See  Building  Societies — Railroad  Bonds. 

Subrogation :  A.  gave  B.  a  mortgage,  B.  to  pay  two  prior  mortgages  and  bal> 

ance  to  A. ;  A.  sold  to  C.  with  warranty  subject  to  B.'s  mortgage; 
if  C.  compelled  to  pay  prior  mortgages,  may  be  subrogated  to 
A.'s  rights,  XXV,  643. 
^  stock  building  association  pledged  and  mortgage  given,  right  of 

subsequent  mortgagee,  XXV,  826. 
Support,  adjoining  owner  entitled  to  support  in  natural  condition  but  not  for 
artificial  weight,  XXV,  774. 
"        when  sale  of  lot  creates  no  right  of  support,  XXV.  774. 
"        rule  of  damages  in  depriving  of  support,  XXV,  774, 
"        how  right  to  support  for  outside  stairs  acquired,  XXV,  774. 
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Support — eontinyed.  ' 

"        when  coart  will  not  enjoin  excavation,  XXV,  774. 
**       water  collected  in  cellar  of  house  burned  and  ran  into  that  of  adjoining 
owner,  XXV,  774. 

Snrety.    See  Alteration — Condition — Principal  and  Surety. 

Surrender.    See  Landlord  and  Tenant, 

Survivor.    See  Fartnerahip. 


T. 

Tail,  Estate  in.    See  Life  Estate, 

Taxes,  if  grantee  assumes  mortgage,  his  payments  cannot  be  applied  on  taxes, 
XXV,  642. 
"        life  tenant  must  pay,  XXV,  724. 
**        not  remedy  against  land,  XXV,  724. 

See  Tenants  in  Common. 

Telegram,  when  not  sufficient  acceptance,  XXV,  572. 

Tenants  in  Common,  of  way,  right  to  unobstructed  use  of,  XXV,  892. 

liability  to  account  for  rents  received,  XXV,  458. 
lien  of  co-tenant  therefor,  XXV,  458. 
liable  only  for  value  of  land  when  descent  cast,  irre- 
spective of  improvements,  XXV,  458. 
and  cannot  recover  for  repairs,  XXV,  458. 
rule  in  Michigan  and  Louisiana,  XXV,  458.  ^^ 

one  cannot  purchase  entirety  on  sale  for  taxes,  XXV, 
.458. 
though  has  lien  for  co-tenant's  portion  on  his  share» 

XXV.  458. 
one  discharged  burthen  on  property,  XXV,  458. 
when  has  lien  therefor,  and  wnen  not,  XXV,  458. 
one  may  insure  own  interest  only,  XXV,  459. 
See  Parly  Wall. 

Tender.    See  Mortgage. 

Ten-pin  Alley.    See  Illegal  Agreements. 

Title,  goods  consigned  to  be  sold,  XXV,  516. 

"      BsAe  23  casks  wine  carries  casks  as  well  as  contents,  XXV,  517. 

.    See  Fraud— Levy— Life  Estat&Sale — Tejutnts  in  Com- 
mon—  Vendor  and  Vendee. 

Trespass,  by  one  owner  in  common  in  obstructing  way,  XXV,  392. 

Trick.    See  Agreement. 

Trusts,  when  precatory  created,  XXV,  462,  802. 

Trusts  and  Trustees,  one  partner  getting  renewal  of  lease,  etc.,  to  self,  held  to 

be,  XXV,  843. 

"  "  when  words  create  a  precatory  trust,  and  when  do  not, 

XXV,  462,  802. 

<'  "         authority  to  eicecutor  personal,  but  may  employ  auc- 

tioneer, XXV,  506. 

**  **         must  remain  during  all  the  proceedings  for  sale,  XXV, 

506. 

**  *^         must  exercise  care  of  prudent  men  in  own  business, 

XXV.  500. 

**  ^         case  where  sale  and  acceptance  of  Confederate  notes  up- 

held, XXV,  506. 

**  <*         guardian  liable  if  loss  from  want  of  business  capacity, 

XXV,  506. 
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Tmsts  and  Tnutees — continued. 
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so  for  taking  second  mort^a^,  XXV,  506. 

not  liable  for  deposit  in  l»nK  unless  known  to  be  unsafe, 

XXV.  506. 
invested  in  government  bonds  which  stolen.  XXV,  506. 
employed  agent  who  misappropriated  part  funds,  XXV, 

507. 
when  may  invest  in  savings  bank.  XXV,  507. 
liable  for  loan  except  as  investment,  XXV,  507. 
liable  for  imprudent  loan,  XXV.  507. 
held  to  perfect  good  faith,  or  want  of  care  of  prudent 

man.  XXV,  507. 
accidentally  took  deed  in  name  of  life  tenant  when  not 

conversion,  XXV,  507. 
when  liable  for  acts  of  cotrustee,  XXV,  507. 
^  ''if  trust  deed  prescribes  securities,  must  invest  in  those, 

XXV,  507. 
roust  not  be  second  or  inferior  liens,  XXV.  507. 
when  beneficiaries  not  affected  by  suit  as  to  investment, 

XXV,  507. 
CMtuique  trust   ma.y   ratify   unauthorized  investment, 

XXV;  507. 
court  approving  act  after  done,  XXV,  508. 

See  Discretion — Life  Estaie — Principal  and  Surety — 
Tenant*  in  Common. 


U. 

tfltra  Viras.    See  Arbitration, 

Usury,  after  grantee  assumes  usurious  mortgage,  reconveyed  to  grantor,  XXV, 
646. 
**       when  in  building  society,  though  interest  secured  by  way  of  dues, 
XXV,  827. 


V. 

Variation,  duplicate  agreements  varied  ;  which  one  to  be  followed,  XXV,  573. 

Vendor  and  Vendee,  when  destruction  of  buildings  to  be  sustained  by  one, 

and  when  by  the  other,  XXV,  71. 
**  "         when   vendee  may  recover  back  payment  if  buildings 

burned  before'  to  be  conveyed.  XXV,  72. 
**  **         purchaser  in   possession  under  executory  contract  not 

affected  by  foreclosure  to  which  not  party,  XXV,  354. 
may  pay  to  vendor  till  actual  notice,  XXV,  854. 
lien  of  judgment  subject  to  rights  of  purchaser  in  pos- 
session, aXV,  354. 
docketing  judgment  not  notice  to  him,  XXV.  854. 
and  payments  witlibut  notice  to  vendor  good,  XXV,  854. 
even  as  against  third  person,  purchaser  at  sheriffs  sale, 

XXV,  354. 
and  after  had  sheriff's  deed,  XXV,  354 
and  latter  compelled  to  convey  to  such  purchaser,  XXV, 
854. 
**         recording  sheriffs  deed  not  notice  to  such  purchaser, 

XXV,  354. 
^         recording  assignment  of  mortgage  not  notice  to  such 
purchaser,  XXV,  355. 
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Vendor  and  Vendee — continued. 
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nor  to  any  party,  XXV,  355. 

though  party  paying  should  require  production  of  mort- 
gage, XXV,  855. 
mortgagee  released  part  premises  without  notice  of  sub- 
sequent lien,  XXV,  355. 
in  West  Virginia,  judgment  lien  against  purchaser,  un- 
less records  agreement  for  purchase,  XXV,  355. 
«  "         so  in  Virginia,  XXV,  355.   ' 

land  held  by  equitable  title  partitioned  and  deeds  re- 
corded, when  not  notice  to  purchaser  at  sheriff's  sale, 
XXV,  355. 
"  "         goods  consigned  to  be  sold,  XXV,  516. 

See  Praud — Illegal  Agreements — Notice — Notation 
—Sale. 

Verdict,  assignment  of  to  attorney,  and  effect  of,  XXV,  218. 

Vesaels,  how  surviving  part  owner  to  sue,  XXV,  419. 


Wagers.    See  Illegal  Agreements. 

Waiver,  tenant  by  demanding  rent  from  part  evicted  from,  does  not  waive  right 
to  damages  for  eviction,  XXV,  112. 
"  to  claim  whole  principal  due  by  accepting  interest,  etc.,  XXV,  222. 

See  Principal  and  Surety. 

War,  eviction  by,  XXV,  113. 
"      when  tenant  not  bound  to  repair  damages  by,  XXV,  113. 

Warranty,  none  by  indorser  note  genuine,  if  holder  knew  note  forged,  XXV, 
441. 
"  or  if  holder  not  bona  fide,  XXV,  441. 

Water  and  Watercourses,  water  collected  in  cellar  of  house  burned,  and  ran 

into  that  of  adjoining  owner,  XXV,  774. 

Way,  right  of  each  owne?  to  unobstructed  use,  and  remedy  if  obstructed, 
XXV,  392. 

Widow.    See  Building  Societies. 

Wills,  when  create  precatory  trusts,  and  when  do  not,  XXV,  462,  802. 

See  Legacies — Life  Estate. 

Windows,  when  no  right  to  in  party  wall,  XXV,  775. 

"  injunction  to  restrain  putting  in,  XXV,  775.  'i 

"  remedy  by  filling  up,  XXV,  776. 

Witnesses.    See  Illegal  Agreements. 

Work  and  Labor.    See  Illegal  Agreements. 

Writing,  though  written  assignment  of  bond  and  mortgage  not  necessary,  there 

must  be  an  intention  to  transfer,  XXV,  181. 
''         if  agreement  actually  carried  out,  none  the  less  valid  though  parties 

differed  as  to  terms  when  undertook  to  reduce  to  writing,  XXV, 

132. 
"         when  contract  binding,  though  not  reduced  to  writing,  XXV,  572. 
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